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Preface

I have always held an interest in the activities of United States Special Operations Forces, and
personal exposure to them during operations in Afghanistan consolidated that interest. Like
many of my colleagues, the events of September 11, 2001, shaped the formative years of my

military career and the fight against Al Qaeda and like-minded terrorist organizations is likely to
endure for many years to come.

The breadth and reach of US covert military activity is unparalleled, yet AQ and its’ affiliates
remain a threat, albeit one that has metastasized in the last decade from the organization that
planned and conducted 9/11. The unrelenting pursuit of AQ operatives, chiefly through the tactic
of targeted kill/capture operations, has done much to contain the threat. The tactic is a cost-
effective, less risky military option that appears to satisfy US political and public demands for
the use of force against terrorist organizations. However, despite short-term positives, the tactic
appears to be causing longer-term harm to the US strategic objective of defeating AQ and its’
affiliates, and to US international reputation, through second-order effects such as collateral
damage, the blurring of international legal boundaries, and dangerous precedents concerning the
use of drones.

I have experienced an alternative approach to countering terrorist threats, that of discrete
capacity building of an indigenous partner, and | wanted to analyze the efficacy of targeted
kill/capture operations as a core component of US counterterrorism strategy, seemingly at the
expense of other options. | believe there are a number of adaptations and alternatives that may
improve the longer-term effects of the use of force to counter AQ and similar organizations.

Considerable thanks must go to my loving and long-suffering wife for her support in this
endeavor and for managing the “homefront” often single-handedly. | am also indebted to Dr
Rebecca Johnson for her guidance, support, and unremitting attention to detail, and to Professor
Michael Lewis for challenging my often-simplistic thoughts.



Executive Summary

Title: How effective are unilateral, targeted kill/capture operations as part of United States
Counterterrorism (CT) strategy against Al Qaeda (AQ) and its affiliates?

Author: Major Fraser Allan RM, CSC Student AY2014-2015

Thesis: Unilateral U.S. kill/capture operations have successfully disrupted Al Qaeda and its
affiliates’ ability to conduct large-scale attacks against U.S. interests in the short-term, but the
negative perceptions of kill/capture operations by local Muslim populations in target countries
jeopardize the longer-term aims of U.S. counterterrorism (CT) strategy and perpetuate AQ as a
threat to U.S. interests.

Discussion: A key component of U.S. CT strategy since the AQ attacks against America on
September 11, 2001 has been the use of targeted kill/capture operations. These operations take
place globally and utilize Special Operations Forces (SOF) and drone strikes to target members
of AQ and its affiliates. These operations have had a negative effect on the AQ network’s ability
to plan and conduct large-scale terrorist attacks against U.S. interests by denying terrorist leaders
the ability to plan at the operational level. Consequently, AQ Core leadership has had to rely on
dispersed affiliates and the radicalization of individual homegrown terrorists through the Internet
to prosecute attacks. These have been poorly organized and have resulted in far fewer deaths in
the U.S. since 9/11; yet, the tactic of targeted Kill/capture operations has proven to be
controversial with those who reject the U.S. notion of an armed conflict with AQ. These critics
argue that operations to disrupt AQ should be conducted according to International Human
Rights Law rather than the more liberal International Humanitarian Law. Criticism has arisen
over the secrecy surrounding the targeted kill/capture program and lack of accountability of the
tactic. Civilian deaths and the unilateral nature of these operations polarize local populations in
countries such as Pakistan and Yemen, undermine the credibility of those nations’ governments,
and potentially act as a source of recruits for AQ. The blurring of international treaty law and the
expansion of the tactic of targeted killings has tarnished the U.S.’s international reputation as an
upholder of the rule of law. The use of drones in particular sets dangerous precedents that other
states may emulate, to the possible detriment of U.S. security.

Conclusion: The use of targeted kill/capture operations has had a short-term, positive impact on
U.S. efforts to undermine AQ and its affiliates by disrupting the networks ability to plan and
conduct large-scale terrorist attacks. But the threat from AQ persists and in places like Yemen,
has developed due to a narrow focus on targeted kill/capture operations over wider diplomatic,
informational, and economic measures. A narrow, self-serving interpretation of international law
and an opaque Kill/capture program that too often results in civilian casualties has tarnished the
U.S. international standing. To achieve the longer term national security aims of defeating AQ,
the U.S. should: recalibrate and refocus efforts on diplomatic, informational, and economic
responses to the threat; declare an end the to ‘war’ against AQ and prosecute future disrupt
operations against AQ under IHRL; consider unilateral kill/capture operations as a last resort
against clear and imminent threats under the notion of self-defense; focus SOF on capacity
building partner nations’ CT capabilities; and formalize international rules on the use of drones.



Introduction

The United States (U.S.) has prosecuted unilateral targeted Kill/capture operations as part
of a whole-of-government integrated Counterterrorist (CT) strategy to defeat, dismantle, and
disrupt Al Qaeda (AQ) and its affiliates following the attacks on the U.S. homeland on
September 11, 2001 (9/11). The vast majority of targeted kill/capture operations against AQ
leadership took place within Iraq and Afghanistan under rules governed by the laws of armed
conflict. However, using the Authorization for Military Force (AUMF) that President Bush
signed shortly after 9/11, the U.S. began to broaden the geographical scope of these targeted
operations to countries that it was not officially at war with. The more contentious tactic of drone
strikes has often overshadowed the use of Special Operations Forces (SOF) to prosecute
kill/capture missions but more recent operations indicate a preference for capture for trial, over
the killing of suspects.

The unilateral use of force in sovereign states that the U.S. is not at war with, often
without the permission or knowledge of the host nation government, challenges international law
and ethical norms and potentially further radicalizes an already disenfranchised Muslim youth
population. However, advocates of targeted operations defend the tactic as a precise instrument
that is more discriminate and humane than large-scale military interventions, reduces the risk to
U.S. military forces, and is more cost-effective than lengthy military campaigns. Additionally,
these operations violate other state’s sovereignty to a much lesser degree, and are more
politically and publically acceptable when compared to recent operations in Irag and
Afghanistan.” This paper will explore the growth of targeted kill/capture operations as part of
U.S. CT strategy, how these operations challenge international legal frameworks, the tactical and
operational effect these operations have had against AQ, and the broader strategic effects of

targeted kill/capture operations. Unilateral U.S. kill/capture operations have successfully



disrupted AQ and its affiliates’ ability to conduct large-scale attacks against U.S. interests in the
short-term, but the negative perceptions of kill/capture operations by local Muslim populations in
target countries jeopardize the longer-term aims of U.S. CT strategy and perpetuate AQ as a
threat to U.S. interests.
Background

The use of unilateral kill/capture operations as part of U.S. CT strategy evolved post-9/11
and developed from a template of high-tempo SOF operations conducted in Iraq during
Operation Iraqi Freedom (OIF). The success of these operations led to U.S. Special Operations
Command (SOCOM) becoming the lead agency for the prosecution of CT targets. In 2004, a
Presidential Directive led to the expansion of kill/capture missions outside of the declared
battlefields of Iraq and Afghanistan, into countries where AQ and its affiliates operated;
subsequently the U.S. began conducting unilateral strikes in countries such as Pakistan, Yemen,
and Somalia. Operations in Pakistan and Yemen were one element of a broader CT strategy that
encompassed military aid and civilian development activities.> However, the political and
security dynamics within Pakistan and Yemen often stymied non-military initiatives, which
resulted in targeted killings becoming perceived by local populations as the focus of U.S. effort.

The U.S. expanded targeted kill/capture operations globally through the growth of a
particular part of SOCOM and the development of a more networked form of warfare. The
emergence of the Joint Special Operations Command (JSOC) as an “autonomous, networked
command”? in Iraq allowed the U.S. to counter insurgent networks with a networked agency of
its own.* JSOC had significant effect against AQ in Iraq (AQI) and in 2006 killed its leader, Abu
Musab Zargawi.> In 2008 the JSOC model, which in Iraq had reached ‘industrial’ scale

kill/capture operations, was replicated in Afghanistan.® The perceived success of the JSOC



model by the Bush administration in disrupting and dismantling AQI convinced the U.S.
government to increase funding of JSOC activity and led to the tactic of targeted kill/capture
operations becoming the popular and legitimate model to counter global terrorism.

The U.S. conducted operations in Pakistan and Yemen through a global SOF network,
within which targeted kill/capture operations continue to be prosecuted. The U.S., through its
National CT strategy, has created a “permanent policing operation” of targeted operations as part
of an integrated comprehensive approach to address the wider underlying social and political
causes of extremism in areas such as the Middle East and Africa.” However, political and
security limitations in many target countries limit the ability to prosecute effective civilian
development initiatives, which results in military activity often becoming the decisive activity. In
2010, the military effort was the best funded of all U.S. approaches to countering CT, with 94
per cent of the $1.121 trillion allocated to the DoD.?

In 2009, the Obama administration ordered drone strikes in Pakistan to target AQ
personnel deemed as a threat. The U.S. conducted 53 drone strikes in 2009, 114 in 2010, and 64
in 2011.° These operations were conducted as part of an ongoing broader approach to CT that
encompassed military and developmental aid. The U.S. has gifted over $10 billion of aid to
Pakistan since 9/11 but the vast majority of this has gone to the military.'° This monopoly of
U.S. aid reflects the domination of the army in wider Pakistani society and the weakness of
Pakistani political institutions, which are riven by “corruption and hyperpartisanship.”! The
Pakistani army devises and leads CT efforts, and military operations are easier than addressing
the longer-term causes and narrative that drives militancy.'? U.S. policy in Pakistan is aimed at
placating the army and maintaining Pakistani goodwill to conduct unilateral drone strikes.'® The

policy is also driven in part by Pakistan’s unwillingness to decisively deal with Islamist militant



groups, some of whom have close ties to the army and intelligence service. This unwillingness
results from Pakistan’s historic use of militant proxy groups as a foreign policy tool,** high levels
of societal support for these groups,* and a difference in perception between Pakistan and the
U.S. over the nature of the threat. Pamela Constable states, “Where Washington sees a global
terrorist menace, Islamabad... see[s] a containable problem, a potentially reusable proxy...”°
Furthermore, the disinterest of Pakistan in funding socioeconomic development and the primacy
of the army resulted in less than ten percent of U.S. aid being spent on development and
humanitarian assistance.*’ This disinterest is exacerbated by poor security on the ground in areas
where aid is most needed, which restricts the freedom of movement of organizations such as U.S.
AID,* and a damaging trust deficit that exists between the U.S. and Pakistan.'® These obstacles
to the U.S. desire for a broad CT approach in Pakistan were also present in Yemen.

The first publicly confirmed targeted killing outside of declared battlefields by the U.S.
took place in Yemen, in November 2002, with the killing of Abu Ali al-Harithi, who was
involved in the attack on the USS Cole.? The U.S. Ambassador at the time, Edmund Hull,
sought a more comprehensive approach to countering AQ, based on aid and development, but
these efforts were overshadowed by the focus on military capacity building and targeted
operations to counter the AQ threat. Development aid to Yemen reduced following the al-Harithi
strike (due to the perception that AQ in Yemen had been defeated) and remained low until AQ in
the Arabian Peninsula (AQAP) became a threat to U.S. interests from 2007.2* The growing threat
from AQAP led to an increase in U.S. military activity in Yemen, principally in the form of
capacity building and drone strikes. By the beginning of 2010, “JSOC had been involved with
more than two dozen raids in Yemen” against AQAP.? The U.S. focused on a military approach

over one of socioeconomic development and viewed “Yemen through the prism of al Qaeda



instead of al Qaeda through the prism of Yemen.”?* A lack of government authority and poor
security in outlying provinces created barriers to the distribution of development aid in Yemen,
which AQAP exploited.*

As in Pakistan, U.S. policy towards Yemen aspired to a broad, integrated CT approach to
counter AQAP. The overarching policy goal is “to create a stable and secure state” through the
twin-track approach of military aid and civilian development.” Between 2007-2011 the U.S.
donated $642m in aid, split almost equally between military aid and development activity.?® Yet,
similarly to Pakistan, the political and security situation within Yemen stymied development
initiatives. Military aid largely “benefited [the President’s] relatives and allies in the

military...that kept his regime intact.”?’

Worsening security dynamics on the ground in Yemen
in 2011 caused a reduction in civilian development aid and resulted in projects being confined to
the larger, relatively secure urban areas (where AQAP was largely not present).?®

The use of targeted covert operations as a key military activity within a broader, whole-
of-government U.S. CT strategy continues today and is reflected both in the current National
Security Strategy and the levels of funding apportioned to the DoD and specifically SOCOM.%
These operations reflect a progressive, realist foreign policy that favors a reduced military
footprint in the form of surgical SOF and drone strikes.*® Targeted operations are also cheaper
and more politically and publicly palatable than large-scale commitments of U.S. ground forces.
The current National Strategy for CT aims at “disrupting, dismantling, and eventually defeating
al Qa’ida and its affiliates and adherents.” This strategic end state vindicates the existence of a
global SOF network in order to maintain the pressure on AQ core and its key affiliates. Despite

the strategy encompassing a holistic approach that utilizes diplomatic, informational, military,

and economic (DIME) measures, the preponderance of effort and funding over the last decade



has been on the military, and specifically SOF, line of effort. In Pakistan and Yemen, this reflects
the challenges of conducting non-military development activity in areas of poor governance and
security; on a wider conceptual level, it reflects the U.S. government’s preference for what it
perceives as a cost-effective, discreet, and successful tactic, borne out of the effectiveness of
JSOC operations in Iraq and Afghanistan. The U.S.’s narrow interpretation of international law
in conducting targeted operations also exacerbates negative perceptions associated with a
perceived sole focus on military activity.
Targeted Kill/Capture Operations and International Law

International law does not define targeted killing but it is accepted as the “intentional,
premeditated and deliberate use of lethal force, by States or their agents acting under color of
law...against a specific individual who is not in the physical custody of the perpetrator.”®
Whether terrorism is defined as a criminal act or an act within the confines of armed conflict
determines views on the legality of targeted operations.** Many commentators regard the use of
targeted operations by the U.S. as controversial and illegal within the parameters of international
law, particularly when the tactic results in civilian deaths.** In order to understand the
controversy aroused by the use of targeted operations, it is necessary to review International
Humanitarian Law (IHL) and International Human Rights Law (IHRL), explain the U.S.
justification for the use of the tactic within the boundaries of IHL, and explore the main
criticisms of the tactic. The U.S. tactic of targeted killings has blurred and expanded the
boundaries of applicable legal frameworks concerning the use of force, particularly those of IHL
and IHRL. This tactic exploits a lack of international consensus on a definition of terrorism,
international law provisions to deal with terrorism, and a lack of an accepted definition of what

constitutes armed conflict, and undermines the overall U.S. long-term CT strategy.



IHL is the international law that governs the conduct of armed conflict (jus in bello),
which can be either international (state versus state) or non-international (state versus internal
non-state actor). IHL seeks to distinguish between combatants and non-combatants, and parties
to a conflict must abide by the four key principles of proportionality, distinction, military
necessity, and humane treatment.* In non-international armed conflict, states can target civilians
who take part in hostilities under the rule of “Direct Participation in Hostilities” (DPH) or that
are deemed to hold a “Continuous Combat Function” (CCF).* These criteria cater to the use of
force in internal state conflicts, such as civil war, where civilians may be part of insurgent groups
and partake in hostilities to a greater or lesser degree. There is ambiguity in what DPH actually
comprises and what roles are deemed to constitute CCF. In this regard, IHL does not cater to
transnational terrorism and leaves the criteria for DPH and CCF open to individual states’
interpretation. Neither does IHL define exactly what an armed conflict is, which results in the
ability of states to interpret whether an attack against them is an act of aggression that justifies an
appropriate military response. Some commentators doubt whether attacks by transnational
terrorist groups such as AQ constitute an armed conflict.’

IHRL governs the use of force in situations other than armed conflict, most commonly
law-enforcement operations. At the heart of IHRL is the protection of every individuals’ basic
right to life, and the use of lethal force is only legal if all other options to prevent a threat (for
example detention) have failed and there is an imminent threat to life. Those who reject the
notion of an armed conflict between the U.S. and AQ view the struggle as one of law-
enforcement against a pernicious criminal element, and as such, IHRL should govern targeted
operations outside of declared battlefields.* By this logic, the conduct of targeted killing

operations constitutes extra-judicial murder, and the U.S. should instead prosecute operations to



capture, vice kill, and subject terrorist suspects to the rule of law.** However, IHRL does not take
into account the global nature of the AQ threat and constrains states’ ability to respond to it.*°
The key issue is that neither IHL nor IHRL adequately govern the threat posed by transnational
terrorism or the CT responses required to counter it.**

The U.S. justifies its use of targeted kill/capture operations by framing the struggle
against AQ and its affiliates as an armed conflict.** The U.S. response to 9/11 and the decision to
launch military operations in Afghanistan was an act of self-defense under Article 51 of the UN
Charter. The U.S. responded to AQ aggression by targeting both the terrorist organization and
the State (Afghanistan) that supported and enabled AQ attacks on the U.S. a week after 9/11.
President George W. Bush signed into law the Authorization for the Use of Military Force
(AUMF), which sanctioned the Executive branch:

to use all necessary and appropriate force against those nations, organizations, or persons
he determines planned, authorized, committed, or aided the terrorist attacks that occurred
on September 11, 2001, or harbored such organizations or persons, in order to prevent any
future acts of international terrorism against the United States by such nations,
organizations or persons.*?
The U.S. used the AUMF as justification to target AQ operatives and members of affiliates or
allies outside of the declared battlefields of Iraq and Afghanistan, which allowed the U.S. to
expand the use of targeted kill/capture operations to states such as Pakistan, Yemen, and
Somalia. This includes the right to pursue targets unilaterally in states without their prior consent
if that state is unable or unwilling to take action. By declaring these operations as being within an
armed conflict, IHL governs targeted operations rather than the more restrictive law-enforcement
rules pertaining to IHRL.

The Obama administration asserts that it is still in a global armed conflict with AQ and

that the AUMF, despite being over a decade old, still stands as the legal basis for operations



against AQ and its affiliates, "without a geographic limitation, [including] belligerents who also
happen to be U.S. citizens."** The latter issue sparked controversy following the targeted killing
of U.S. born cleric Anwar al Awlaki, in Yemen in 2011. The U.S. justifies the targeting of U.S.
citizens abroad if they present an imminent danger, capture is not feasible, and the operation
observes the laws of war, criteria that President Obama’s CT Chief, John Brennan, outlined in a
policy speech in 2012.% The current administration continues to assert that self-defense is a
justifiable basis for military operations against AQ and its affiliates, and negotiates the
requirement for immediacy by use of the “active defense” view of anticipatory self-defense,
which justifies the pre-emptive use of force.*® U.S. use of pre-emptive targeted operations draws
much criticism from those who reject the notion that the U.S. is engaged in an armed conflict
with AQ governed by the rules of IHL.*" Jordan Paust contends that operations by the U.S.
against AQ cannot “amount to war or an armed conflict, and therefore, cannot trigger application
of the laws of war” because AQ has no semblance of a government, lacks an organized military
force with which to conduct operations, and doesn’t control territory.*®

Some commentators argue that AQ today does not represent the same threat that it did in
2001 when President Bush signed the AUMF into law.* If the nature and immanency of the
threat has changed then the pre-emptive use of self-defense by the U.S. does not stand up to the
scrutiny that it did immediately after 9/11. Some have questioned the legality of justifying the
operation that killed Osama Bin Laden under the argument of self-defense and IHL, claiming
that “it is hard to see how considerations of military necessity could have supported the killing of
bin Laden if capture would have been feasible.” Many argue with the immanency of the threat
bin Laden posed when the operation took place and whether he was still effectively planning

attacks against the U.S. The international laws of war and the notion of self-defense,



cornerstones of U.S. justification for military operations against AQ, are intended to apply in
“limited, extraordinary circumstances;” yet, the U.S. “claims the authority to apply these rules
globally and indefinitely in carrying out a...killing program that has been escalating for years.”™
The use of the AUMF, which the international community does not recognize, justifies the U.S.
to conduct operations in other states if it deduces that a state is unwilling or unable to take action
against terrorist suspects. This not only endangers the principle of state sovereignty but also
damages U.S. relations with international CT partners and undermines international efforts to
counter AQ. Yet the inability of the international community to collectively define terrorism and
the “inability of the international legal community to establish clear and generally recognized
margins of lawfulness for...targeted killing” allows the U.S. to interpret the threat and respond as
it sees fit.>? The U.S. may face criticism from the international community over this practice, but
there is no mechanism currently by which to hold the U.S. to account over its actions regarding
targeted killings. This ability to expand the boundaries of targeted operations within international
law, coupled with the cost-effective nature of the tactic, reinforces its utility in the eyes of U.S.
administrations.

Yet with particular regard to U.S. targeted operations in Pakistan and Yemen, claims that
unilateral targeted operations violate the sovereignty of these states are perhaps not entirely
accurate. The Pakistani government has responded with ambivalence and inconsistency to U.S.
drone strikes in the tribal areas of Pakistan, at times condemning attacks that result in civilian
casualties, to privately celebrating when a key member of a terrorist group is killed.>® The
Pakistani government secretly allows drone strikes against terrorist networks that threaten the
state and granted permission for U.S. drones to use sovereign airbases.>® President Zardari

secretly supports the strikes but frequently criticizes them in public, which plays to Pakistani
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public anti-U.S. sentiment and reflects the hypocritical, fractious relationship between the U.S.
and Pakistan.>® Although Pakistan’s permission for U.S. drone strikes is not public and
resounding, and the U.S rarely informs the Pakistani government prior to strikes, the operations
do not violate Pakistani sovereignty.®® Similarly in Yemen, the Yemeni government consented to
U.S. targeted operations as part of a wider strategy to build the capacity of the Yemeni military
and encourage development projects.>’ By striking and disrupting AQAP targets in Yemen, the
U.S. does benefit from a reduced threat to U.S. interests. Yet despite strikes in Pakistan and
Yemen having the permission of the host nation government, controversy still plagues the use of
targeted operations due to violations of the IHL principle of distinction.

Criticism of U.S. targeting results from a lack of distinction and civilian casualties.”® This
criticism extends to the U.S. interpretation of whom it classifies as a combatant, through either
DPH or holding a CCF.>® A lack of U.S. government accountability following these strikes, and
a lack of detail regarding who the target was, why they were targeted, and considerations taken
to minimize collateral damage invites criticism Kebriaei states that with regards to DPH, the
administration “casts a far wider net than the law allows” and violates the principle of
distinction.®® In a wider regard concerning distinction, it is far from clear that the cobelligerents
of AQ mentioned in the AUMF are “sufficiently organized and ‘associated’” to AQ to render
them cobelligerents under IHL. As such they should be pursued under IHRL as the laws of war
do not apply to them.®*

Criticism also often arises from the U.S. decision to kill rather than attempt to detain.® In
response to the killing of Haitham al-Yemeni in Pakistan in 2005, Amnesty International
declared the act “an extrajudicial execution, in violation of international law” and stated that the

U.S. and Pakistan should have cooperated to arrest Haitham al-Yemeni rather than kill him.”®
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The U.S. government claims that the location and inaccessibility of the target and the risks of
putting forces on the ground to capture a specific terrorist influence the decision to kill. Yet the
resort to lethal force in places such as Yemen, where the U.S. trains and mentors a capable
counterterrorism force that would be able to capture, seems to undermine the use of lethal force
as a first resort.®* The operation to kill/capture Osama bin Laden raised concerns over issues of
military necessity and more recent operations hint at a renewed focus on capture, vice kill, of
terrorist suspects.®

Even if some members of the international community and organizations such as the ICRC
and UN did not dispute the existence of an armed conflict between the U.S. and AQ), it does not
necessarily follow that the laws of IHL would apply to the conflict.®® A certain threshold of
violence triggers IHL, and in a non-international armed conflict this level of violence needs to be
persistent, widespread, and organized.®’ It is debatable that AQ in its current form, with a
reliance on less than competent and committed homegrown terrorists, reaches this threshold.
What the U.S. regards as a legitimate counterterrorism response to AQ, within the confines of
“lawful armed conflict might well be regarded by...the rest of the world as something close
to...murder.... Targeted Killing against a non-state actor by either the armed forces of a state or
its civilian agents does not automatically, by reason of the use of force alone, trigger the
application of IHL.”®® The threat from AQAP may be sufficient to trigger the threshold for IHL,
and given the U.S. conducts targeted operations in Yemen in support of the Yemeni government,
these operations are permissible under IHL. Yet this is not so clear against elements of AQC in
Pakistan and AQ and affiliates’ in areas such as North Africa and Somalia, where the threat is

not as severe.
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The U.S. also violates IHRL through the use of targeted killings, in particular the
International Covenant on Civil and Political Rights (ICCPR). In 1992 the U.S. ratified the
ICCPR but with a number of exceptions, notably that the ICCPR does not apply
extraterritorially. Amnesty International and the UN do not share this interpretation, and both
have voiced concern over a number of U.S. targeted operations.®® Other sovereign states have
also criticized targeted killings by the U.S.” The legal analysis by Amnesty International and the
UN of targeted operations holds that IHRL applies at all times, whether an armed conflict is in
effect or not and governments should always seek to detain rather than kill.”* Killing is the easier
option, which removes the need for governments to prove a suspected terrorist’s guilt.

It is clear that whilst differences of opinion remain in defining terrorism and armed
conflicts, and for as long as international treaty law does not account for transnational terrorism,
the U.S. declaration of war with AQ and the use of targeted operations will spark controversy.
Much of the international community regards the legal grounds that the centerpiece of U.S. CT
strategy rests on, as illegal. The U.S. has blurred and expanded the boundaries of the applicable
legal frameworks concerning the use of force through exploitation of broad and ill-defined
international treaty law. In the absence of internationally accepted norms regarding terrorism,
Philip Alston argues that the starting point to assess the legality of U.S. actions must be the
policies and practices of the “vast majority of states” rather than the few that have chosen the
policy of targeted killings.” In this respect:

the international law community does not accept targeted killings even against al Qaeda,

even in a struggle directly devolving from September 11, even when that struggle is backed

by U.N. Security Council resolutions authorizing force, even in the presence of a near-
declaration of war by Congress in the form of the AUMF, and even given the widespread

agreement that the U.S. was both within its inherent rights and authorized to undertake
military action against the perpetrators of the attacks.”
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Whilst the U.S. continues to exploit the ambiguity of international law for its own benefit, which
results in violations of other states’ sovereignty, civilian casualties through the application of
broad targeting criteria, and encourages the preference to kill vice capture terrorist suspects,
significant controversy and condemnation will remain surrounding the tactic of targeted
kill/capture operations. Despite this controversy, it is clear that the use of this tactic has had a
positive effect on U.S. efforts to disrupt AQ and its affiliates’ at the tactical and operational
level.
The Tactical and Operational Effects of Targeted Operations against AQ since 9/11

Unilateral U.S. kill/capture operations since 9/11 have denied AQ and its affiliates the
time and space to plan effective terrorist attacks against U.S. interests and have successfully
disrupted the organization at the operational level, causing AQ-Core (AQC) to rely on affiliates
and radicalized individuals.”* Continuous targeted strikes against its leadership have hollowed
out AQC. Targeted operations forced the organization out of Afghanistan and dispersed its
training camps. Governments in Indonesia, Tunisia, Egypt, Morocco, Saudi Arabia, Jordan, and
Turkey have all countered AQ affiliates within their borders. The U.S. has killed or captured the
architects of 9/11, killed the organization’s leader, and is systematically hunting the remaining
leadership members.” AQ’s self-defeating attacks on Muslim populations and increased
intelligence cooperation internationally have also disrupted the core organization.”® Continual
attacks against AQC have forced it to metastasize, a process that has prompted it to become a
more decentralized, “diffuse and amorphous phenomenon” that is increasingly reliant on its
affiliates, allies, and homegrown terrorists.’’

AQ, overall, “is in decline, although not finished.”” The organization has a strong

periphery and has switched its focus to encouraging “individual jihad and do-it-yourself
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terrorism,”"°

resulting in the “emergence of new, smaller, more dispersed terrorist entities with a
more fluid membership that easily gravitates between and among groups that have little or no
established modus operandi.”® AQ has developed strong relationships with affiliates such as
AQAP and AQ in the Islamic Maghreb (AQIM) and allies such as Al Shabaab (AS), and the AQ
ideology continues to inspire affiliates, allies, and individuals. According to Audrey Kurth
Cronin, “Even if al Qaeda has become less lethal and efficient, its public relations campaigns
still allow it to reach potential supporters, threaten potential victims, and project strength.”® Yet
although AQC remains “resilient and opportunistic” it has been unable to repeat a terrorist attack
of the magnitude of 9/11.%% In order to assess the disruptive effect that targeted kill/capture
operations have had on AQ since 9/11, it is necessary to consider the numbers of casualties
caused by AQ planned or inspired attacks since September 11, 2001, the metastasizing of the
core organization into a more diffuse network that is reliant on affiliates (with the main threat to
U.S. interest coming from AQAP), and the evolving threat of homegrown jihadists. The reliance
on individual, radicalized homegrown terrorists creates threats that are harder to identify but that
are more diffuse and less destructive.

The effect of constant kill/capture operations has been to deny AQC the time and space to
plan large-scale terrorist attacks and force reliance upon less capable and determined terrorist
operatives. Plans are cruder and more rushed, and thus easier to identify and thwart. The U.S. has
not experienced a major terrorist attack for over a decade, the longest period since the 1960s.% A
crude but obvious measure of effect of the success of kill/capture missions against AQ is the
number of U.S. casualties that terrorism has caused since 9/11. The inability of AQ to repeat an

attack of the scale of 9/11 and the fact that the U.S. has suffered fewer casualties due to terrorism

after 9/11 than before, indicates that U.S. policy towards AQ and its affiliates, of which targeted
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kill/capture operations are a key part, has been effective at disrupting the organizations’ ability to
prosecute successful attacks.®* Despite this, the lingering psychological effects of 9/11 in the
minds of U.S. citizens, combined with AQ’s ability to exploit global multimedia,® appears to
make the threat from Islamist terrorism far more pervasive and dangerous than it actually is.

Despite being operationally degraded, AQC has demonstrated resilience and the ability to
maintain its ideology through the growth of affiliates and allies. According to Bruce Hoffman,
AQ as a movement has expanded more than 50 percent since 2008, largely due to the emergence
or existence of failed states in the Middle East and East Africa. AQ has demonstrated a greater
ability to evolve and mobilize more effectively and has exploited the effects of the Arab Spring
to increase capacity and longevity.?® As well as links to AQAP, AQIM, and allies such as AS,
AQC has also influenced Pakistani terrorist groups such as Lashkar-e-Taiba (LeT) and the
Tehrik-e-Taliban (TTP) to adopt a more global, anti-U.S. agenda. Of all the AQ affiliates and
allies, the U.S. considers AQAP to be the most dangerous to national security.®’

AQAP has the stated intent to plan and implement attacks against the U.S. and has come
close to succeeding with plots inside the country twice.®® A divided tribal society, weak central
government rule over the provinces, and the self-serving actions of former Yemeni President, Ali
Abdullah Saleh, have seen the movement flourish in Yemen. Combined U.S. and Yemeni
security forces’ semi-military activity has disrupted AQAP and forced it periodically
underground.®® Targeted operations have killed four senior AQAP members, including the U.S.
born cleric Anwar al Awlaki.*® The use of drone strikes has been at the heart of U.S. tactics
towards AQAP, within a broader strategy of military capacity building and civilian development
projects.” The inaccessibility of targets in remote and dangerous locations has often been used to

justify this reliance on drones. As President Obama stated, “Our preference has always been to
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capture when we can because we can gather intelligence. But...the most dangerous [terrorist
networks] operate in very remote regions and it’s very difficult to capture them.”%* However,
difficulty as a reason to kill over attempts to capture or delay in the use of force until capture is
feasible, is not a viable, internationally recognized criterion, particularly if the threat to U.S.
interests is not imminent or credible. Targeted operations against AQAP also disrupt the
organization in the near-term to allow military and political development to take root. Yet, the
use of drones, and the often concomitant civilian casualties, has polarized Yemeni society and
created local support for AQAP. The very tactic used to disrupt the terrorist organization results
in high anti-U.S. feelings and fuels AQAP’s existence. The number of these strikes has increased
from a reported one in 2002 to 47 by May 2011, yet, there has been a consistent lack of publicly
available accountability regarding targeting criteria and civilian casualties.” Despite the tactical
disruption caused by drone strikes, AQAP has demonstrated resilience, launching two
spectacular attacks against Yemeni security forces in September 2013 and reestablishing control
over major provinces, such as Shabwa.*

The unrelenting pressure of targeted kill/capture operations has degraded AQ
operationally, and increased international intelligence cooperation has created a more dangerous
operating environment for the movement. Yet the intent to attack the U.S. remains, and evidence
recovered from the Osama Bin Laden raid suggested the AQ leader continued to plan and
motivate until his final days. Yet he was communicating to a more decentralized following and
had become more reliant on “local recruits to plan and carry out attacks.”® Between 11
September 2001 and the end of 2011 there were 82 cases of homegrown U.S. terrorists involving
32 plots (69 per cent of which involved a single individual). Two of these cases resulted in

jihadist inspired individuals killing U.S. civilians.®® AQC, AQAP, AS, and the Pakistani groups
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LeT and TTP have provided the impetus, direction, and motivation for many of these attempted
attacks, which have grown in number throughout the decade since 9/11.%” Between 2002 and
2010 the U.S. government arrested or indicted more than one-quarter of the 176 individuals
connected to recruiting volunteers to send abroad to fight for terrorist groups such as AQAP and
AS.% This presents a second order homegrown threat if, having received training and
radicalization abroad, the individuals return to the U.S. The 2012 Times Square bomber, Faizel
Shazad, received training from TTP in Pakistan before returning to the U.S. to conduct his failed
attack.” These homegrown terrorists are a threat, but they are small in number, incompetent, and
lack the same zeal as more experienced foreign terrorists.

Targeted operations have forced AQ to rely upon the Internet more to inspire and
radicalize recruits. The number of failed attacks by homegrown terrorists in the U.S “illustrates
the need for terrorists to be physically connected in order to gain competence.”*® U.S.
kill/capture operations have denied AQ this ability to physically connect with recruits
sufficiently to present a credible threat. U.S. homegrown terrorists have proven hitherto to lack
the competence to be credible “lone wolf” terrorists. Rather, as Brian Jenkins states, it is more
apt to refer to them as “stray dogs,” who “may be found alone or in packs, estranged from but
dependent on society, streetwise but lacking social skills, barking defiantly, and potentially
dangerous but...suspicious, fearful, skittish.”*%*

Despite the seemingly reduced and more disparate threat from radicalized individuals,
AQ maintains an advantage in that even one relatively minor successful attack against the U.S.
will have a disproportionate effect on U.S. public opinion, and amplify the danger from AQ. One
problem in reassuring the U.S. public of the reduced threat from AQ is that it is difficult to

measure with any certainty the effect a particular tactic has on a terrorist organization. With AQ
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in particular, the problem is also one of diametrically opposed perspectives. Whilst U.S.
authorities seek the destruction of AQ and would point to the lack of a major terrorist attack
since 9/11 as vindication of their CT strategy and success in defeating AQ, the terrorist
organization would view the last decade of U.S. kill/capture operations as a minor tactical
inconvenience (with potential strategic benefits) in a perpetual, long-term war with the West that
stretches back hundreds of years, and will continue for hundreds more. AQ would list 9/11 and
U.S. withdrawal from Irag and Afghanistan as victories, with the U.S. subsequently
“overstretched, weary, and in economic crisis.”** AQ determination appears undiminished, but
it is difficult to measure the motivation of AQC senior leaders and local recruits. Despite the
short-term success of targeted operations against AQ at the tactical and operational level, the
perception of the wider Muslim population towards U.S. targeted operations often diminish the
effect at the strategic level.
The Strategic Effects of Targeted Kill/Capture Operations

The use of targeted kill/capture operations, whether through drone strikes or SOF raids,
has undoubtedly had a positive effect against disrupting AQ threats to the U.S. at the operational
level but opinion remains divided over how substantial this effect has been and whether these
types of operations should be the centerpiece of U.S. CT strategy. Proponents of the tactic
uphold the fact that terrorists can be pursued in inaccessible places, that targeted operations are
more precise and thus reduce collateral damage, that they reduce risk (both political and military)
by requiring a minimal footprint on the ground, and that they can dismantle a terrorist group’s
leadership, which reduces its operational effectiveness.'® Critics decry the tactic for the longer-
term damage that can develop, such as the corrosion of stability within the countries that targeted

operations take place, the negative impact they have on perceptions of the U.S., the potential for
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increasing the targeted terrorist groups’ ability to recruit, and that the use of drones creates a
drones arms race between developed countries, with concomitant risk to the norms of IHL and
IHRL.2* U.S. targeted kill/capture operations may have positive short-term disruptive effects
against AQ and its affiliates, but the tactic is causing long-term strategic harm, through the
undermining of international CT partner nations’ credibility, the alienation of local Muslim
populations in those countries, the lack of transparency and accountability, and the proliferation
of drone technology and its use in targeted killing operations.

The use of targeted operations against terrorist networks by the U.S. is not unique. Israel
has a tradition of using targeted killings to bring Arab terrorists to justice because Arab states
often protect their targets, which makes capture a risky or often impossible aspiration. Between
2000-2005 the Israeli Defense Force (IDF) targeted 203 Palestinian terrorists, killing them all but
causing 114 non-terrorist deaths in the process.'® In looking at these IDF operations, Daniel
Byman has concluded that military action, including the use of targeted kill/capture operations,
can only achieve success against terrorist organizations in conjunction with wider social and
economic measures. He also concludes that targeted operations are much less successful against
established, decentralized terrorist groups, a category that AQ falls into.*® In “Why Drones
Fail,” Audrey Kurth Cronin highlights the limited effect of targeted killings against AQ because
of its non-hierarchical organizational resilience.’®” Patrick Johnston echoes the need for military
activity to be part of a wider campaign to combat the underlying causes of terrorism and
describes targeted operations as “game of chance” in which more fail than succeed.'® Killing
can be more effective than capture against high-value individual leaders, but the effect on the
wider group depends on the nature of the organization and how much influence leaders have

over their followers.1%
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A RAND Research paper titled How Terrorist Groups End considered 648 groups
between 1968-2006 and concluded that most ended due to police and intelligence efforts, with
only seven percent ending due to military force.*° Price believes, “The violent, clandestine, and
values-based nature of terrorist groups makes them particularly susceptible to leadership
decapitation” and that decapitation leads to a higher terrorist group mortality rate.**! Yet there is
no guarantee that this mortality will be immediate, only that decapitation has a much greater
effect in the early life of a terrorist group. Johnston and Sarbahi claim that drone strikes have
“succeeded in curbing deadly terrorist attacks within the targeted territory in Pakistan” by
reducing the rate and lethality of attacks but acknowledge that this is only a short-term
phenomenon.™2 Smith and Walsh, in using propaganda output of AQ as a metric of operational
capacity, argue that there is no clear linkage between the tactic and a reduced operational

output.'**

Most analysts accept the short-term benefits that targeted operations have against
terrorist groups in reducing operational output. But the efficacy of the tactic would appear
limited against terrorist groups that are well established and decentralized, such as AQ,
particularly when pursued in isolation from wider social and economic measures.

In parallel with the disputed long-term effects targeted operations have on AQ and its
affiliates, the tactic undermines the U.S. strategic relationship with key partner CT nations and
alienates the U.S. from the local populations who suffer the effects of targeted operations.*** This
has a possible benefit for terrorist groups in terms of recruiting disenfranchised local Muslims.
U.S. targeted operations in Pakistan, Yemen, and Somalia all appear to have had detrimental
effects on the local populations of those countries, and in Yemen may have accounted for the

three-fold rise in numbers of AQAP.™ The cause of much of the local population’s hostility

towards the U.S. is due to collateral damage. In the context of U.S. targeted operations, collateral
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damage refers to the number of “civilians killed in proportion to numbers of combatants
killed.”**® While multiple estimates exist, no irrefutable public data has been collected on the
number of drone strikes conducted by the U.S. in the war against terror or the number of civilian
casualties that have resulted. This is due to the secrecy surrounding the program but also due to
the inaccessibility of the areas where most of the strikes take place and the U.S. government
classification of all military aged males in a strike area as militants. The New America
Foundation claims that between 2004 and 2012, the U.S. conducted 343 drone strikes in Pakistan
and caused 2,698 deaths (10.5 percent of whom were civilians).'*” The Bureau of Investigative
Journalism (TBIJ) claims there were 346 strikes in the same period, with between 2,570 and
3,337 deaths (18-26 percent of whom were militants). TBIJ claims that between 2002 and 2012
there were 40-50 targeted strikes in Yemen that caused between 357 and 1,026 deaths (16 per

cent of whom were civilians).*®

Other monitoring bodies have collected similar data for strikes
in Pakistan and Yemen.'*® Part of the reason for civilian casualties appears to be a shift in
targeting focus to lower-level terrorists, many of whom are often from local tribes in Yemen or
Pakistan, and whose deaths trigger notions of honor and revenge from family members. Targeted
operations no longer target just high-value targets (HVTs) — the 49 HVTs killed since 2004
amount to only two percent of the total number of deaths.*?

According to Michael Boyle, Pakistan has become “more divided and unstable” due to
drone strikes, which have created popular hostility against the Pakistani government.*** The
broader targeting of non-AQ groups in the tribal areas of Pakistan has also increased levels of
recruitment for Pakistani militant groups in response to civilian casualties and Pakistani

government complicity in the use of drones. It has also caused these groups, such as the TTP, to

adopt a broader outlook and directly target the Pakistani government and the U.S. — TTP-trained
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Faisal Shazad’s attempt to bomb Times Square was “blowback from president Obama’s embrace
of a drones-first counterterrorism policy.”*?

Strategically, drone strikes and SOF raids such as the one that killed bin Laden have
undermined the capacity and credibility of Pakistan as a U.S. partner in the global CT
framework. The tactic undermines the perception that governments can say no to U.S. strikes and
results in violations of state sovereignty. Targeted operations create negative social effects,
producing a “wave of terror” locally and “anticipatory anxiety” from the inhabitants of areas
subject to targeted killings. This results in inhibited local social and economic activity within
areas subjected to drone strikes.*® Psychologically, to those on the ground, drone strikes are
“profoundly arrogant, the act of an enemy so distant and superior that he is untouchable.” The
tactic emphasizes the gulf in power between the U.S. and AQ and “reinforces popular support for
the terrorists, who are seen as David fighting Goliath.”*?** According to Mark Bowden,
“Arguably the strongest force driving lone-wolf terror attacks...throughout the Western world
has been anger over drone strikes.”** Actual civilian casualties may be much lower than
reported, but the perception amongst Pakistani civilians of high civilian casualty figures counts
for more.

In Yemen, targeted kill/capture operations have “generated hostility towards the United
States and undermined public confidence in the Yemeni government.”*?® As in Pakistan, civilian
casualties may be the cause of increased recruitment for AQAP, though in Yemen this is more
acute as AQAP has woven itself more deeply into Yemeni tribal society than Arab AQ fighters
in Pakistan. Members of AQAP are mainly Yemeni, so targeted killings, particularly if focused
on lower-level operatives, draw Yemenis to AQAP out of hatred of the U.S. and desire for

revenge, or ‘thar,” rather than ideological support of AQAP.*?" The accidental targeting of
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civilians makes Yemenis “feel like both the Yemeni government and the U.S. government are
our enemies.”*?® U.S. targeted operations “are strengthening AQAP’s standing and undercutting
U.S. security... AQAP recruits and retains power through its ideology, which relies in large part
on the Yemeni people believing that America is at war with them.”*? These operations
destabilize the already unstable Yemeni government, draw international condemnation, and

result in reduced international CT cooperation.**

Many locals do not understand why Yemeni
security forces cannot capture U.S. CT targets.** U.S. unilateralism has angered moderate tribal
leaders who could have checked AQAP but now see duplicity in U.S. actions. As one tribal elder
stated, “The U.S. sees AQ as terrorism, and we consider the drones terrorism.”*** U.S. policy
towards Yemen has created an acceptance of AQAP amongst Yemenis and, whilst it may disrupt
AQAP’s ability to attack the U.S. in the short-term, it is causing dangerous societal and cultural
effects that will make the defeat of AQAP almost impossible.

Much of the controversy surrounding targeted operations exists because of the secret
nature of the program. The risks of compromising tactics and intelligence sources often means
that covert operations, enabled by classified intelligence, cannot be disclosed to the public. Yet
the Obama administration has admitted to the existence of a targeted kill/capture program and
takes a rather incongruous approach regarding transparency. Government officials, including
President Obama, have acknowledged that the U.S. “conducts targeted strikes against specific al-
Qaida terrorists, sometimes using...drones,” but in legal challenges regarding freedom of
information requests, the Department of Justice, Department of Defense, and CIA neither
confirm nor deny the policy.*® Pardiss Kebriaei, Senior Staff Attorney at the Center for

Constitutional Rights argues that the government “can make...self-serving claims about the

legality and legitimacy of the program without drawing the public scrutiny that would ordinarily
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follow from fuller disclosures.”*** Invoking secrecy blocks public and judicial scrutiny over the
legality of specific operations, and the internal legal review of the process by administration
lawyers does little to dampen the controversy, particularly in light of civilian casualties. The lack
of oversight in the selection of individuals as targets and the targeting criteria used against them,
combined with little or no accountability when drone strikes or SOF raids cause collateral
damage, weaken the U.S. government’s justification for the tactic in the eyes of the international
community, who perceive it as taking place in an “accountability vacuum.”**> One such example
that causes controversy is the use of “signature targeting,” which authorizes strikes based on
patterns of behavior rather than concrete positive identification of an individual. This can result
in a violation of the principle of distinction and cause increased collateral damage.**®

Despite the current administration advocating the use of targeted kill/capture operations

137 the focus on the use of the

due to their precise, more humane, and tangibly effective nature,
tactic at the expense of addressing the underlying root causes of terrorism is ineffective in the
long-term. Strategically, unilateral and joint targeted operations damage U.S. relationships with
key international CT partners and can undermine those host nation governments in the eyes of
their domestic electorates. Drone strikes alienate and polarize local communities due to the
physical and psychological fear induced by the use of invisible remotely piloted vehicles;
civilian casualties exacerbate this polarization, which may also result in greater support for
terrorist organizations and aid their recruitment. The lack of accountability and transparency
from successive U.S. administrations reinforces the controversy over the use of the tactic, and
widespread use of drone strikes enabled by exploitation of weak international treaty law

governing targeted Killing may encourage current and future U.S. state adversaries to emulate the

use of the tactic.
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Conclusion and Recommendations

The prosecution of a global war against AQ defies the notion that war should be a “finite,
extraordinary and unnatural state of affairs [that] violates the natural order of things...Peace
must be regarded as the norm.”**® The use of force should be the last, not first resort and enacted
by Congress after public debate, for a limited period against a defined threat. As stated by Daskal
and Vladeck, creating a constant state of armed conflict with terrorist groups “undermines the
important distinction between war and peace...[and changes] the default from peace to war.”**
The international community disputes the U.S. justification that an armed conflict exists with
AQ, particularly as this justification is based on an authorization to use force that is over a
decade old.

This is not to say that targeted kill/capture operations do not have an important place in
U.S. CT strategy, but the proclivity to use unilateral force in the face of challenges to wider, non-
military socioeconomic and political development initiatives must be revised. The U.S. must
maintain its current CT strategy that encompasses a broader DIME approach but renew focus
on addressing the underlying causes of terrorism whilst judiciously using targeted kill/capture

operations as a last resort.**°

The U.S. should review engagement strategies with countries such
as Pakistan and Yemen and impose stricter control over how aid in those countries is spent. The
promise of aid and training should be tied to measurable outputs in political and socioeconomic
initiatives. How aid money is spent, and by whom, should also be strictly overseen. According to
A.K. Cronin, the current lack of a balanced strategy has resulted in an over-emphasis on tactics

at the expense of sustainable, comprehensive solutions — the U.S. has made notable gains, but

even if AQ appears to be losing, the U.S. is not winning.***
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Linked to a more balanced strategy, the U.S. should also declare an end to the “War on
Terror.” An open society like the U.S. will never be completely secure, so the “war’ cannot ever
end in total victory, especially if by victory the U.S. means to kill or capture all individuals that
call themselves AQ and that can attack the U.S. By declaring an end to the war, the U.S. would
de-legitimize AQ and alter the domestic perception that AQ still presents a credible threat. The
U.S. government cannot eradicate fear, but the de-legitimization of the threat, coupled with a
strengthened U.S. resilience to absorb the small terrorist attacks that AQ is still able to prosecute,
would go a long way to undermining AQ and its affiliates.**? Establishing a realistic definition of
normality with regard to the terrorist threat would help build a culture of resilience.

Declaring an end to the war against AQ would also force the U.S. to prosecute targeted
operations within a law-enforcement paradigm, as IHL would no longer justify the use of force.
The U.S. could still prosecute kill/capture operations, but should only do so against high-value
targets, rather than against lower level operatives; high-value targets in this context would be
strategic or operational leaders of AQ and its’ affiliates, the killing or capturing of whom would
have demonstrable effect against the organization’s capacity to plan. These operations should be
with the consent of the nation in which the target is based (preferably as a joint operation), or if
issues of operational security exist, unilaterally but in accordance with IHRL, with an emphasis
on capture. Only where capture is not feasible and the target presents a clear and imminent threat,
should the U.S. prosecute targeted killings, under the pretext of self-defense and in strict
accordance with IHL. Revoking the existing AUMF and replacing it with the right of self-
defense, in conjunction with law-enforcement operations and partner nation capacity building
initiatives, will cater for both the long-term disruption of AQ affiliates and imminent threats in a

manner that is more congruent with international law; additionally, disruption operations
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conducted by host nation security forces will reduce negative perceptions of the U.S. from local
Muslim populations (which may reduce AQ’s ability to recruit but will not stop it). If and when
the U.S. government prosecutes targeted kill/capture operations, it must do so with greater
transparency and accountability regarding the reasons for the operations, the means and criteria
used and justify collateral damage within international law criteria.

Greater emphasis should be given to building partner nations’ capabilities and capacities,
through funding and training. The focus of SOF use should switch from surgical strike
operations to Special Warfare, which encompasses Foreign Internal Defense (FID), Preparation
of the Environment (PE), and Unconventional Warfare. A “persistent, Special Warfare global
engagement campaign” that focuses on upstream threat prevention through capacity building
should replace the preference to use force as a first resort with kill/capture operations, except in
situations of imminent threat.** SOCOM resources should be reapportioned to favor those units
that specialize in Special Warfare over the existing preference to fund Special Mission Units
within JSOC.** These should return to their traditional role of high-end contingency CT, such as
providing for hostage rescue, with a stand-by task to provide unilateral surgical kill/capture if the
threat from terrorists warrants this response. This institutional switch of focus within SOCOM to
capacity building will be challenging for an organization that has feasted on well-resourced
kill/capture operations for a decade, but capacity building efforts will build trust, provide
peacetime and contingency access, and legitimize host governments in their pursuit of AQ and
its affiliates.'*®

The use of drones as a crucial part of the U.S. tactic of targeted operations is also setting
potentially dangerous precedents for future conflict, and is an area that warrants further research.

The possibility that other major states, such as Russia and China, will emulate the U.S.

28



propensity for targeted killings through a narrow interpretation of international law, concerns
many commentators.**® China reportedly has 25 drone programs underway, and Iran has also
developed its own drone, which it has allegedly supplied to both the Assad regime in Syria and
Hezbollah.**” Drone technology is much cheaper than conventional military aircraft, and China,
Israel, and Russia are all aggressively selling the technology on the international market, creating
a drone arms race.™*® The possibility of states such as Russia copying the U.S. tactic of targeted
killing, both internally and externally, to target dissidents, spies, or even journalists, is a
worrying spectacle and would signal the erosion of the norms governing the use of force. There
may be a temptation for states with internal grievances to use drones against their own

populations, which would erode individual rights and challenge IHRL.**

Cronin points to the
U.S. dependency on low-cost drone technology as a risk, given that it takes away from funding
of more conventional platforms and drone usage would be limited against a more sophisticated
state adversary, such as China, Russia, or North Korea.™™® The U.S. should lead on the
formulation of international rules governing the use of drones in order to prevent the
proliferation of drone use that blurs the boundaries of international legal norms. By adhering to
strict rules in the use of force, whether through drones or SOF operations, the U.S., as the global
superpower, is in a position to set the standard and regulate other international actors. The
current use of targeted Kill/capture operations by the U.S., which exploit a lack of definition in
international treaty law, sets dangerous precedents that other states, such as China and Russia,
may emulate. The U.S. has an important role to play in leading on the international regulation of
the use of force and drone proliferation, but must first set the example if it is seen to be credible.

The use of targeted kill/capture operations by the U.S. since 9/11 as part of the strategy to

disrupt, defeat, and dismantle AQ and its associates has had a short-term, positive impact by
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disrupting the networks operational ability to plan and conduct large-scale, mass-casualty
terrorist attacks. Targeted strikes, on a global scale, have forced a reliance on less capable
affiliates, allies, and homegrown individual terrorists. Yet the threat from AQ persists and in
places like Yemen, has developed due to a narrow focus on one particular military tactic, often a
reflection of the difficulties in implementing wider diplomatic, informational, and economic
measures. U.S. international standing as an upholder of the rule of law has been tarnished by a
narrow, self-serving interpretation of international law and an opaque kill/capture program that
too often results in civilian casualties. This sets a dangerous precedent for other states to copy.*
The widespread U.S. use of targeted kill/capture operations blurs the boundaries of international
legal norms and creates blowback in the form of polarized local communities and radicalized
individuals. The unilateral use of force in other states by the U.S. undermines the ambition of
creating an international CT framework of partner nations. Civilian casualties also turn local
Muslim populations against the U.S., may contribute to AQ’s ability to recruit, and in extreme
cases have been directly linked to attempts to target the U.S. homeland. To achieve the longer
term national security aims of defeating AQ, the U.S. should recalibrate its use of targeted
operations and adopt a more precise, judicious use of force as the last resort, whilst redoubling
efforts on wider diplomatic, informational, and economic initiatives to counter the threat. Partner
nations should be leveraged to provide local solutions to security threats; with the use of U.S.
unilateral force reserved for specific and imminent threats after all other options have been

exhausted.
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