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This appendix is one of a series making up the complete
Columbia-North Pacific Region Framework Study on water and
related lands. The results of the study are contained in the
several documents as shown below:

Main Report Summary Report
Appendices
I. History of Study IX. Irrigation
II. The Region X. Navigation
III. Legal & Administrative XI. Municipal & Indus-
Background trial Water Supply
IV. Land § Mineral Rescurces XII. Water Quality &

Pollution Control

V. Water Resources
XIII. Recreation

VI. Economic Base §

Projections XIV. Fish § Wildlife

VII. Flood Control XV. Electric Power

VIII. Land Measures § Watershed XVI. Comprehensive Fraie-
Protection work Plans
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This appendix to the Columbia-North Pacific Region
Framework Report was prepared at field level under the auspices of
the Pacific Northwest River Basins Commission. It is subject to
review by the interested Federal agencies at the departmental level,
by the Governors of the affected States, and by the Water Resources
Council prior to its transmittal to the President of the United States
for his review and ultimate transmittal to the Congress for its
consideration.
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FEDERAL L AWS, RO L T C T E 8,

AND ADMINISTRATION

All legal and administrative authority of the Federal
Government is founded on the Constitution of the United St-tes.
For the most part, Federal laws relating to water resources are
based on four clauses in the Constitution--Commerce, Property,
General Welfare, and Treaty. Over the years these clauses have
been interpreted to cover such functions as navigation, power,
public lands, flood control, irrigation, drainage, water supplv,
fish and wildlife preservation, recreation, shore protection,
sediment and salinity control, pollution control, basic data
collection, and others.

Initially the laws and policies that were developed per-
tained to single purposes or tunctions; but, in response to public
demand, they became all inclusive or comprehensive. However, as a
result of the piecemeal development of this body of law, there is
not today a single Federal policy for the comprehensive development
of water and related land resources.

The increased demand for comprehensive development has
required broader planning and projects needing rather vast capital
investments. Consequently, over the years the Federal Government
has assumed increasing responsibility in the development, utiliza-
tion, and conservation of water and related land resources. This
growth has been particularly noteworthy during the period since 1933.

THE FEDERAL CONSTITUTION AND WATER RESOURCE DEVELOPMENT

The Constitution of the United States provides the Federal
Government with a broad array of authorities relating to water and
land resource development. liowever, these authorities are limited
to those powers expressly delegated and such as may reasonably be
implied from those granted.l. All other powers are reserved to the
states or the people. Therefore, enabling authority for Federal
undertakings must bs/found in the constitutional powers conferred
by the people.(190)=/ This authority is founded on the constitu-
tional clauses on Commerce, Property, General Welfare, and Treaty.

1/ See Cooley's Constitutional Limitations, vol. 1, p. 11

~ (8th Ed., Carrington, 1927). 297 U. S. at 63.

2/ Numbers in parentheses make reference to the Bibliography,
pages 31 to 42.




Commerce Clause

The Commerce Clause vests in the Federal Congress the pre-
eminent right to control navigable waters in the interest of com-
merce. The clause provides that the Congress ''shall have power to
regulate commerce with foreign nations and among the several states
and with the Indian Tribes.'"(186) Control of waters for commerce
includes not only control for navigation, but also for flood pro-
tection, watershed development, and the recovery of the cost of
improvements through the production and sale of water-generated
electric power. (163)

The capability of use by the public for purposes of trans-
portation and commerce affords the true criterion of the navigability
of a river, rather than the extent and manner of that use.l/ But
the operation of boats will be subject to the admiralty and maritime
rules of navigation, and to special rules that fix the measure of

L liability for accidents. (90)

The first cases arising over application of the navigation
servitude started with efforts by the Government to compel removal
of structures or other obstructions which were interfering with
navigation. In the early days, these obstructions were usually
bridges, wharves, or similar structures. It is now well established
that navigable waters may not be obstructed, bridged, or controlled
except by Federal authority.g- Also, the riparian owner may be
denied compensation when he is damaged by Federal commerce projects
which change the regimen or level of the navigable waterway or deny
him access thereto. (198)

1/ Historically, all citizens have a right to hunt and fish in

" navigable waters. Grimes Packing Co. v. Hynes. (82)

2/ Obstructed: act of March 3, 1899.(27) United States v.

" Republic Steel Corp., (196) held that the dumping of refuse
into a navigable stream so as to reduce its depth constituted
an obstruction forbidden by the act of March 3, 1899. Also,
Jones Towing Inc. v. U.S. (89) and Wyandatte Transportation
Co. v. U.S. (200) define responsibilities of one who obstructs,
impedes, or creates a hazard in navigable waters.
Bridged: General Bridges Act of August 2, 1946.(147) Until
1946, no compensation was allowed a bridge owner who was obliged
to alter his bridge because of navigation improvements. See
Union Bridge Co. v. U.S. (192) and Louisville Bridge Co. v. U.S.
(91) The Chief Engineer is authorized under 33 U.S.C. s 701 p
(185) to include at Federal expense the cost of altering legally
constructed railroad bridges and approaches where required in
connection with a flood control project. Also, the Truman Hobbs
Act of July 24, 1946, (146A) provides a cost-sharing formula for
alteration of railroad and highway bridges that unreasonably

i obstruct navigation.
H Controlled: Federal Power Act.(124) See Tatumv. Blackstock.(183)
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Too, when the flow of non-navigable streams is required to
maintain the capacity of a navigable stream, the obstruction or
limitation on such flows may be prevented by Federal action.(197)

Congress has used the authority of the Commerce Clause to
designate certain waterways as worthy of improvement and maintenance
at Federal expense in the interest of navigation. The Federal
Government does not maintain other navigable waterways although
navigation aids such as hazard or channel markers are provided as
needed.

Property Clause

The Property Clause provides that 'the Congress shall have
power to dispose of and make all needful rules and regulations
respecting the territory or other property belonging to the United
States.'(189) This grant of power permits the United States to
reserve water, for present and future use, in non-navigable (78)
and navigable (72) waterways which cross or abut land areas reserved
for Federal purposes. The quantities of water which can be so
reserved are those required to carry out the purpose for which the
Federal lands were reserved.-

The Property Clause has also been used to affirm Federal
authority to build irrigation projects serving Federal lands.(194)

General Welfare Clause

The General Welfare Clause authorizes the Congress to use
the Federal revenues to provide for the general welfare of the
United States.(187) This grant of power permits the Congress ''to
promote the general welfare through large-scale projects for
reclamation, irrigation or other internal improvements.'(195)

Treaty Clause

The Treaty Clause authorizes the President to make treaties
with the advice and consent of the Senate.(188) The treaty power
is unlimited except for those restraints found in the Constituti
itself and those arising from the nature of the State and Federal
Governments. A treaty could not authorize what the Constitution
forbids, nor a change in the character of Federal or State
Government, nor a cession of state territory without consent of

1/ Arizona v. California.(72)

See also p. 265 of the Special Master's Report in Arizona v.
California, supra, note 69.




the state.(75) Treaties between the United States and Canada
which involve the Colambia-North Pacific Region's land and water
resources are covered under Treaties and Compacts in this appendix.

Treaties creating Indian reservations in the Columbia-North
Pacific Region (87) have also been held to have impliedly reserved
water for the irrigation of the reservation lands.(199) However,
the authority of the Federal Government to reserve water for Indian
lands is considered to be founded on the Property Clause of the
Federal Constitution.l/

CONGRESSIONAL LEGISLATION

Historical Background

The Columbia-North Pacific Region's potential was first
surveyed by the Lewis and Clark Expedition in 1805 and 1806. At
that time, waters of the Columbia River and its main tributaries
were considered to be primarily useful for trapping and navigation.

Unti1l after the Civil War, congressional legislation for
this most western part of the Nation emphasized communications,
Indian pacification, and settlement. The only regional regsources
consideryd in legislation were the naked land, minerals,<’ and
timber.2

With the close of the Civil War and the renewed surge of
people to the West, congressional enactments affecting the Columbia-
North Pacific Region and other semiarid sections of the West began
increasingly to recognize that the creation of national wealth and
of citizen opportunity depended largely on the development of water
resources .

1/ See Reference 72 and 201 and Footnote 1, page 12, and accompany-

e ing test. Too, in Winters v. United States, supra, reliance was
placed on principles set out in United States v. Rio Grande Dam
and Irr. Co., (197) which dealt, in relevant part, with Federal
rights under the Property Clause.

2/ Permitted to Northern Pacific Railway Company under land grants:

~ act of July 2, 1864.(3)

3/ Permitted to Union Pacific Railroad Company under land grants:

" act of July 1, 1862.(2) See also subsequent Timber Culture Acts
beginning with the act of March 3, 1873 (5) which allowed
entries on a quarter section of public land for the purpose of
developing timber growth.

4/ See F. H. Newell, first Chief Engineer of the Reclamation Service,

"~ in the First Annual Report of the Reclamation Service (Washington:
Government Printing Office, 1903) at pp. 22-24.




Recognition of the importance of the streams of the region
came first in 1852 on the Willamette River with the construction
of 450 feet of wing dams. In 1877 navigation improvements were
started in the lower Columbia River downstream from Vancouver.
Other early improvements were the locks at Cascade Rapids in 1896
and The Dalles-Celilo Canal in 1915.

In 1877, Congress passed the Desert Land Act.(8) This act
provided that a settler who was willing to develop irrigation would
be entitled to acquire 640 acres of the public land. The act also
legally separated the water from the soil so that the water could
be transported to the place where it could best be used.(74) This
permitted full development of the doctrine of appropriation and of
the water use principle of "first in time, first in right."

Without this doctrine, irrigation would have been confined to the
river bottoms, since only riparian owners could then have legally
used the water.

L During this same period, Congress began to appropriate
monies for surveys, such as those of Powell and Hayden, who explored
and expounded the potential of developed water resources for
reclamation.l

Strong congressional support for large-scale water resource
development was thereafter expressed in the Joint Resolution of
March 20, 1888.(88) This resolution directed the Secretary of the
Interior '"to investigate the practicability of constructing reser-
voirs for the storage of water in the arid region of the United
States.'" The Congress emphasized the fact that,

K a large portion of the unoccupied public lands
of the United States is located within what is known
as the arid region and now utilized only for grazing
purposes, but much of which, by means of irrigation,
may be rendered as fertile and productive as any land
in the world, capable of supporting a large population
thereby adding to the national wealth and prosperity."

One hundred thousand dollars was initially appropriated for the
Secretary's invcstigation.g. At the same time, Congress withdrew
from sale or entry all lands needed for irrigation works or

1/ Act of March 3, 1873 (4); act of July 31, 1876 (6); act of
" March 3, 1877 (7); Major John Powell's report of 1879 is
credited with sparking and then snowballing public and

congressional interest in a national reclamation program.
(92, p. 48)
2/ Act of October 2, 1888.(13) This $100,000 appropriation
" was shortly followed by an appropriation of $250,000 for
irrigation investigations, act of March 2, 1889.(14)




"'susceptible of irrigation.'(13) The withdrawal was prompted by

the congressional concern that '"continued disposal of lands in that
region under the land laws might render it difficult and costly to
obtain necessary rights-of-way for canals and ditches.'(86) The
outcry from prospective settlers, however, required a modification

of the withdrawal action and, in 1890, Congress stipulated that

lands west of the 100th meridian could be entered or sold if they
were made subject to a right-of-wa¥ for ditches or canals constructed
by authori-.y of the United States.—/

In the General Allotment Act of 1887, Congress gave further
emphasis to water resource development when it directed the
Secretary of the Interior to arrange for the '"just and equal dis-
tribution of water'" among Indian allottees.(11) Succeeding agree-
ments with the Indian Tribes made additional and specific provisions
for the construction of irrigation facilities.

Increased state participation in water resource development
was also sought through the Carey Act of 1894.(17) That act pro-
vided that each of the public land states could receive up to a
million acres of public land without charge, if the state would
arrange for the reclamation and settlement of such land in 160-acre
tracts.

Congressional enactments and grants of public lands and
rights-of-way now further emphasized the national interest in water
resource development. These new laws covered municipal water
facilities, (19) the development of power, (20) water transportation,
and the development of power '"as subsidiary to the main purpose of
irrigation," (24) stock reservoirs, (22) and fishways (29). At the
same time, appropriations for water surveys continued. (16, 18, 21,
23, 25, 26,; 28, 30, 32)

The Reclamation Act of June 17, 1902, (31) was the culmina-
tion of the many studiﬁs, surveys, and hearings which Congress had
theretofore directed.2/ The act provided that a Reclamation Fund
should be accumulated from the sale or disposal of public lands in
the West, and that the' Secretary should use such fund for the
survey, construction, and maintenance of irrigation works in the
West.

In 1906, Congress recognized that reclamation development
should include not only irrigation but hydroelectric power genera-
tion and the development of municipal water supplies.(33) The sale
of supplemental water for lands already irrigated was authorized in

1/ Act of August 30, 1890.(15) Selected reservoir sites, however,
were still withheld from sale or entry.

2/ The platforms of the three major parties all strongly urged a
national reclamation program. (92, pp. 40-41)
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the Warren Act of 1911.(36) Congress also repeatedly reaffirmed

its interest in the family sized farms which the 1902 act was
designed to provide.(31) 1In 1920, Congress provided for the furnish-
ing of water for miscellaneous purposes, opening the way to indus-
trial use of reclamation water.(40) Also in 1920 Congress passed

the Federal Water Power Act as a general authority for non-Federal
development of the water power of the waters of the United States.

The so-called '308 Reports' of the Corps of Engincers,l/
which were often the initial comprehensive study in many basins,
covered examinations and surveys of navigable streams and their
tributaries for power development, improvement of navigation,
control of floods, and the needs of irrigation. Prosecution of
these extensive surveys was authorized by the 1927 Rivers and
Harbors Act.(43) The 1932 and subsequent review reports for the
Columbia River were instrumental in attaining many of the large
multipurpose projects undertaken on the river and its major
tributaries.

The concept of the multipurpose project, which came to full
fruition in the Columbia-North Pacific Regi?n was first presented
in the Boulder Canyon Project Act of 1928.2 During the thirties,
this concept of integrated resource d7velopment was applied on a
large scale in the Tennessee Valley,é- in the Columbia Basin, (47)

and in California's Central Valley. (50)

It was the Bonneville Project in Oregon and Washington,
where construction was initiated in 1933, which presaged and was
the forerunner of full-scale basin resource development.(71) The
Bonneville Project, which stemmed from recommendations of the first
"308 Report'" on the Columbia River, was conceived to serve naviga-
tion, flood control, and power generation. Responsibility for the
project fell on the Corps of Engineers as the construction agency,
after having been started by the Works Progress Administration.

1/ This designation arises from the fact that cost estimates of

" the surveys were published in H. Doc. No. 308, 69th Congress,
1st session, (1926).

2/ Act of December 21, 1928.(44) The Boulder Canyon Project was

"~ to serve the purposes of river regulation, navigation, flood
control, irrigation, domestic use, and power. Project revenues
were to be placed in a Colorado River Dam fund from which the
project construction costs were to be liquidated. While the
Boulder plan was untried, and only time was to prove its eminent
practicability, its effect on reclamation planners was electric.
The tremendous potential of integrated resource development had
been recognized and accepted.

3/ Act of May 18, 1933.(46) The TVA's use of the corporate form
for its development agency was unique and was not adopted in
the West.
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The Bonneville Power Administration was created in 1937 to dis-
tribute the energy produced. The die was thus cast for a multi-
purpose project with multiagency participation.

The Columbia Basin Project in Washington, known originally
as the Grand Coulee Project, was the first to adopt the integrated
resource plan as part of its basic 1935 authorization. (94) The
power function was here assigned responsibility for paying irriga-
tion costs which the farmers could not carry.(94) This use of
power revenues to assist in the repayment of project construction
costs which the farmers could not carry had been suggested by the
arrangement of the Shoshone Project in Wyoming, where power
revenues were assigned to pay the cost of multipurpose Buffalo Bill
Dam and Reservoir.(45) This use of revenues earned by one function
of a project, for helping to pay costs required for another function
of the project, was then confirmed by the Hayden-O'Mahoney amendment
to the Interior Department's Appropriation Act of 1939.(52)

The Reclamation Project Act of 1939 further endorsed the
principle of integrated resource development and established the
proposition that the water users' obligation to repay project
construct}on costs should be measured by the water users' repayment
ability.ls

With the stage thus set, both the Bureau of Reclamation and
the Corps of Engineers began planning for full-scale development of
the Columbia-North Pacific Region. The Bureau plan was incorporated
in H.D. 473 (84) and understandably placed emphasis on irrigation
and power development. The Corps' plan was incorporated in H.D. 53
(85) and understandably placed emphasis on power development, flood
control, and navigation. Both plans contemplated full multipurpose
development with participation by all interested Federal and State
agencies in the region. Consolidation of the two plans was effected
in a joint agreement between the Bureau and the Corps of Engineers.
Under this plan, the Corps was to build the downstream and mainstem
reservoirs whose functions were primarily navigation and flood
control; and the Bureau was to build the upstream reservoirs and
the facilities whose functions were primarily for irrigation and
other consumptive use purposes. The Bonneville Power Administration
was to market the electrical energy.

From the point of water resource development, the plan was
the most comprehensive theretofore envisaged. It covered works for

1/ Act of August 4, 1939.(56) The act also improved the mechanics
"~ for constructing, operating, and financing multipurpose projects.
Further relief to distressed water users was also here author-
ized. This legislation was strongly influenced by Senator Carl
Hayden's treatise on 'National Irrigation Poligcy, Its Development

and Significance.'" Senate Document No. 36.(97)




B

the development of irrigation, power, flood control, navigation,
domestic, municipal and industrial water supplies, fish and wildlife,
recreation, pollution abatement, and hydrology research. The plan
also confirmed the now long-standing congressional principle that
water resource development was essential for the economy and
continued homemaking potential of the Columbia River Basin.

On December 16, 1946, the Secretary of War and the Secretary
of Agriculture entered into an agreement to establish principles and
policies to govern the planning, development, and management of
water and land resources associated with water resource development
projects constructed or to be constructed by the Corps of Engineers
and associated with units of the National Forest System. This agree-
ment was further implemented by the Memorandum of Understanding of
August 15, 1964, between the Secretary of the Army and the Secretary
of Agriculture.

In 1948, the Federal Government entered the field of
pollution control under legislation which contemplated State and
Federal cooperation through broad programs of research, training,
planning, abatement efforts, and financial assistance.

At the same time, in the development of their water resource
programs, Federal agencies began to accelerate the development of
outdoor recreation opportunities in the vast water and shoreline
areas created by Federal impoundments. Because water is a prime
factor in many recreation activities and recreation development is
so extensive today, water-based recreation may now be considered
a prime factor in the economic justification for the construction
of multipurpose dams and reservoirs.

Finally, natural beauty is now recognized as a natural
resource which requires protection. Beautification is considered
from the beginning of a Federal water survey report and continues
through all phases of planning into the actual operation and
maintenance of the project.

Existing Legislation

The preceding paragraphs indicate the continued expansion
of Federal legislation in the water and related land resource fields.
Understandably, the many legislative actions led to both overlapping
and conflicting authorizations among Federal programs. Recognizing
the difficulties and differences in 1961, the President of the
United States requested the Secretaries of Agriculture, the Army,
Interior, and Health, Lducation, and Welfare to review existing

principles, standards, and procedures and make such recommendations

as deemed appropriate. The results of this request have been
published as Senate Document No. 97, 87th Congress, Second Session,

©




¥ - PO VL APy

.

py

which establishes the policies, standards, and procedures to be
used by Federal agencies in the formulation, evaluation, and review
of plans for use and development of water and related land resources.

While Congress had previously recognized the functions of
Federal participation, Senate Document 97 states that in water and
related land development programs provision will be made for:

1. Adequate supplies of waters of suitable quality
for domestic, municipal, agricultural, and
industrial uses.

2. Facilities and controls to assure water of
suitable quality for all purposes.

3. Navigation facilities to provide a needed
service as part of the Nation's transportation
system.

4. Hydroelectric power where advantageous.

5. Flood control with prevention measures to
protect people, property, and productive lands
from flood losses.

6. Land stabilization measures to protect land
and beaches.

7. Drainage measures, including salinity control.
8. Watershed protection and management measures.

9. Outdoor recreational and fish and wildlife
opportunities where they can be provided or
enhanced.

The document also states that, in addition to developmental
programs, equal consideration will be given to preservation and
well-being of people.

At the Federal level, all formulation, evaluation, and
review of water and related land resources plans are subject to
the provisions of Senate Document 97. The Congress and Federal
Departments have endorsed the policies, standards, and procedures.
The following paragraphs outline additional legislation applicable
to individual agencies.

10




Fish and Wildlife

Aid to States The Pitman-Robertson Act of September 2, 1937,
(137) and the Dingell-Johnson Act of August 9, 1950, (152) author-
ized the Secretary of the Interior to assist the states in the 1
development of projects to restore and manage fish and wildlife
populations and to preserve and improve sport fishing, hunting,
and related activities.

Investigations and Planning for Fish and Wildlife Purposes
Since 1888, the Secretary of the Army has had discretionary author-
ity to provide "sufficient fishways,'" whenever navigation improve-
: ments are found to be obstructions to the passage of fish.(12)
} Also, Corps of Engineers investigations and improvements of water-
: ways must include '"a due regard for wildlife conservation.''(54)
In addition, no use of Corps reservoir areas is permitted that is
inconsistent with laws for the ''protection of fish and game' of
the state in which the area is located. (58)

In the case of non-Federal power developments, Federal Power
Commission Licensees must construct, maintain, and operate 'such
fishways as may be prescribed by the Secretary of the Interior.'(41)

For the Columbia River and its tributaries, the Secretary

| of the Interior is directed to conduct such investigations, surveys,
and experiments as may be necessary for the conservation of the
fishery resourges.(53) He is also directed to construct and install
devices in the umbia River Basin for the improvement of feeding
and spawning conditions for fish and for the protection and passage
of migratory fish. (53)

i The Fish and Wildlife Coordination Act of March 10, 1934,

| (128) as amended by the acts of August 14, 1946, (148) and of

I August 12, 1958, (161) charged the Fish and Wildlife Service with
the duty of investigating the possible damage to fish and wildlife
resources caused by water projects and of recommending means and
measures (1) to reduce such damage and (2) to improve and develop
fish and wildlife resources. Modifications of existing water
projects for fish and wildlife advantage were also authorized. The
Watershed Protection and Flood Prevention Act of August 4, 1954,
(153, 159, 162, and 163) extended the Service's fish and wildlife
investigation responsibilities in connection with projects
authorized by that act.

Local Cost-Sharing in Fish and Wildlife Facilities The
Federal Water Project Recreation Act of July 9, 1965, (175) provided
that the cost of mitigating the damage to fish and wildlife resources

il
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caused by the development of a Federal water project should be a
part of the total project costs. The act also provided that the
construction of facilities that enhanced fish and wildlife resources
were authorized where state or local interests agreed to pay one-
half of the specific costs for those facilities and agreed to
operate and maintain them. The other half of the specific costs,
and all costs of "joint facilities'" which served functions addi-
tional to the fish and wildlife function, would be paid by the
Federal Government on a nonreimbursable basis.

Flood Control

General Flood Control In the 1880's, the Corps of Engineers
was authorized to construct flood control levees along the
Mississippi River; and, in 1917, the Corps was assigned the respon-
sibility for flood cgntrol work on the Sacramento River. The Flood
Control Act of 19361/ stated that "flood control on navigable waters
or their tributaries is a proper activity of the Federal Government
in cooperation with the States, their political subdivisions, and
localities thereof.'" The 1936 Flood Control Act also divided the
responsibility for flood control between the Corps and Department
of Agriculture. In the act, Congress declared that Federal investi-
gations and improvements of rivers and other waterways for flood
control and allied purposes shall be under the jurisdiction of and
prosecuted by the Department of the Army under the direction of its
Secretary and the supervision of the Chief of Engineers. By these
same provisions, jurisdiction was given to the Department of
Agriculture with respect to investigations of watersheds and
measures for runoff and waterflow retardation and soil-erosion
prevention, except as to reclamation projects under the Interior
Department.

Legislation has been passed authorizing the provision of
flood control storage in Federal projects constructed by agencies
other than the Corps, and the Federal Power Commission can include
flood control operational requirements in the licensing of non-
Federal reservoir operators.

Small Flood Control Projects In addition to the major
flood control project discussed above, the Corps of Engineers may

1/ Act of June 22, 1936, (48) amended by the act of August 28,

~ 1937, (51). This legislation required local agencies to con-
tribute the right-of-way needed for the flood control projects;
however, the Flood Control Act of June 28, 1938, (139) relaxed
this requirement in the case of certain projects.
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construct small flood control projects under Section 205 of the
1948 Flood Control Act, (150) as amended, each not exceeding

$1 million in government cost, without specific authorization by
Congress; however, total nationwide expenditures for the small
flood control projects may not exceed $25 million in any one year.

Emergency Work Emergency bank protection work for the pro-
tection of public property which does not involve expenditures of
over $50,000 for any one locality in any one fiscal year may be
performed by the Corps of Engineers under Section 14 of the Flood
Act of 1946.(146) Emergency clearing of snags and debris which
does not involve expenditures of over $100,000 for any single tribu-
tary in any one fiscal year may be performed by the Corps of
Engineers under the Flood Control Act of 1954.(154) Emergency
flood fighting and repair and rescue work may be performed by the
Corps with available funds under the act of June 28, 1955.(155)
Emergency repair work to public facilities damaged by floods may
be performed by the Corps or the Bureau of Reclamation where
directed by the Office of Emergency Planning, under Public Law 875.
(63)

Flood Plain Studies Flood plain studies may be made by
the Corps under Section 206 of the 1960 Flood Control Act, (167)
where requested by a state or governmental agency to determine the
use and best protection of flood plains.

Irrigation

Encouraging Private Irrigation Development The Desert Land
Act of March 3, 1877, (103) authorized the sale of 640 acres of
public land to any person who would irrigate it within 3 years.
In 1890, Congress limited all entries to a 320-acre maximum for a
single claimant. (15) The act also legally separated the water from
the land so that the water could be transported to the place where
it could best be used.(74) This permitted the full development of
the doctrine of appropriation and of the water use.principle of,
"first in time, first in right.'" Without this doctrine, irrigation
would have been confined to the river bottoms, since only riparian
owners could then have legally used the water.

The Carey Act of August 18, 1894, (108) provided that each
of the public land states could receive up to a million acres of
public land without charge, if the state would arrange for the
reclamation and settlement of such land in 160-acre tracts.
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Project Development The Reclamation Act of June 17, 1902,
(112) authorized the Secretary of the Interior to build water
diversion and impoundment facilities to provide irrigation water
for public and private lands. The cost of constructing, operating,
and maintaining such works was to be repaid by the water users
pursuant to individual water right applications which provided for
a lien on the benefited land. In accordance with the one-to-a-
customer precedent set up in the Pre-emption and Homestead Laws,
(83 and 93) water from Reclamation projects was not to be made
available to any acreage in excess of 160 irrigable acres per
single ownership. This rule was somewhat relaxed by Section 46 of
the Adjustment Act of 1926 (42) which now permits project water to
be delivered to lands in excess of 160 irrigable acres per single
ownership if the excess landowner agrees to dispose of his excess
land in a reasonable time at a dryland price. The reason for
requiring the sale of excess land at a dryland price is to avoid
the purchaser's paying twice for his irrigation water right. If
he paid an irrigable-land price for land on which construction
charges were owing the United States, he would be paying twice for
his water right: first to the seller of the excess land and
second to the United States.

The Warren Act of February 21, 1911, (116) permits the
Secretary of the Interior to sell reclamation project water to
nonproject water users and to permit such water users to carry or
store water in project works if there is capacity surplus to the
needs of the reclamation project.

The Extension Act of August 31, 1914, (119) permits water
users to take over the operation and maintenance of reclamation
projects through water users' organizations. The act of May 15,
1922, (125) provides that where an irrigation district accepts a
general obligation to pay construction, operation, and maintenance
costs on account of reclamation works, individual water right appli-
cations with their attendant liens on the benefited lands may be
canceled. Subsequent Acts of Congress have provided extensions of
time on the payment of reclamation construction costs. The Fact
Finders' Act of 1924, (81) and the Reclamation Project Act of 1939
(56) also now permit the repayment of reclamation construction costs
to be geared to the payment capacity of the benefited lands. The
Hayden-0'Mahoney amendment in the act of May 9, 1938, (138) author-
izes the use of power and other project revenues to reduce the
project construction costs which would otherwise be payable by the
irrigation water users.

Financing Water Users The Rehabilitation and Betterment
Act of October 7, 1949, (151) authorizes the Secretary of the
Interior to contract for the financing of rehabilitation and better-
ment work on existing reclamation projects. The water users'

14




repayment of Federal expenditures is to be without interest and in
accordance with the water users' repayment ability. The water users
themselves are permitted to perform the necessary work. The act of
July 4, 1955, (156) provides for Federal loans to permit the water
users themselves to construct irrigation distribution systems on
reclamation projects. The Small Reclamation Projects Act of 1956,
(158) authorizes the Secretary to loan money for the construction

of small reclamation projects. Loans must be in amounts not exceed-
ing $6,500,000 and for projects not exceeding $10 million in total
costs. The water users' repayment of the government loan may be
scheduled over a period not to exceed 50 years and is without
interest except for costs allocable to lands in excess of 160
irrigable acres per single ownership.

The act authorizing construction of the third Grand Coulee
Powerplant (68) provided for the establishment of a Pacific Northwest
Basin account. This account would include revenues from sales of
commercial power marketed through the Federal Columbia River power
system. The act also provided for financial assistance from this
account to projects constructed under the Federal reclamation laws
in those instances where the costs allocated to irrigation were
beyond the ability of the irrigation water users to repay within
the prescribed repayment period. This section was subsequently
amended (69) to limit the assistance to funds available from net
power revenues and to not exceed an annual average of $30 million
in any period of 20 consecutive years.

Irrigation of Indian Lands was authorized by the General
Allotment Act of February 8, 1887, (105) which also provided that
the Secretary of the Interior should make a just and equal
distribution of the available water among the Indians.

The act of April 4, 1910, (114) then made specific provision
for irrigation developments on Indian reservations and authorized
the employment of a superintendent of irrigation. Special author-
izations for specific Indian irrigation projects have also been
provided by Congress.

Use of Indian water rights for nonirrigation purposes has
not been judicially questioned. In Arizona v. California, the
Master emphasized that in fixing the measure of the Indians' water
right he did not rule on whether such rights might be used for
other than irrigation purposes. (72, supra p. 265)

Municipal and Industrial Water Supply

Municipal and Industrial Water Use Section 4 of the act of
April 16, 1906, (113) permits the Secretary of the Interior to
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provide and contract for water for municipal purposes. The act of
February 25, 1920, (121) permits the Secretary to contract for the
sale of reclamation project water for miscellaneous purposes. In
1937, Congress made special provision for domestic water supply at
flood control projects.(49) Section 9(c) of the Reclamation Project
Act of 1939, (140) permits the Secretary to furnish reclamation
project water for municipal water supply or for miscellaneous
purposes under 40-year contracts. The Water Supply Act of July 3,
1958, (160) authorizes reserve storage space in any reservoir
constructed by the Bureau of Reclamation or Corps of Engineers to
meet anticipated future municipal and industrial needs, provided
that state or local interests give adequate assurance of a future
need for such water and a willingness to pay therefor.

The act of May 28, 1940, (142) also authorized the Secretary
of Agriculture to contract with a municipality for the withdrawal
from entry, location, appropriation, or conflicting use of any
national forest lands which provide the watershed for the munici-
pality's water supply.

Regulation of Drinking Water Section 361(a) of the Public
Health Service Act (144) authorizes the Surgeon General to control
the transmission of communicable diseases by regulating drinking
and culinary water which is moved in interstate commerce.

Emergency Water Supplies Under Section 2(c) of Executive
Order No. 11001, (79) the Secretary of Health, Education, and Welfare
has responsibility for preparing plans to assure provision of usable
public water supplies for essential community uses in an emergency.

Navigation

Navigation, General The act of April 30, 1824, (98) first
vested the Corps of Engineers with responsibility for improving
waterways for navigation. Beginning with the act of May 24, 1824,
(99) investigations and improvements for navigation and related
purposes have been authorized by a series of rivers and harbors
acts, from which basic policies and procedures have been established.
The Rivers and Harbors Act of March 3, 1899, is the principal law
which protects navigable waters of the United States. This law
controls the dredging, filling, and building of structures in
navigable waters.(111) The 1920 Rivers and Harbors Act (123)
expanded the Federal policy regarding navigation improvements and
established general requirements for local cooperation where the
benefits from such improvements are mainly local in nature.
Subsequent acts have further clarified and expanded the Federal
policy and have authorized many specific navigation projects. .
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Protection of Navigable Waters 33 U.S.C. 403 forbids
generally the obstruction of navigable waters and provides for the
issuance of a permit by the Secretary of the Army for works in
such waters. 33 U.S.C. 404 provides for the establishment of
harbor lines and states conditions to grants for extension of piers,
etc. 33 U.S.C. 407 forbids generally deposit of refuse in navigable
waters. 33 U.S.C. 409 covers obstruction of navigable waters by
vessels and marking and removal of vessels and 33 U.S.C. 414 and
415 relate to the removal of water craft. (184)

Locks in Non-Federal Dams The Federal Power Commission can
require that provision be made for navigation locks in licensed
non-Federal projects; the locks would be constructed and operated
by the Corps of Engineers.

Small Navigation Projects Under Section 107 of the 1960
Rivers and Harbors Act, amended, (166) the Corps may construct
small navigation projects, each not exceeding $500,000 in govern-
ment cost, without specific authorization by Congress; however,
feasibility requirements are the same as for other navigation
projects, and total nationwide expenditures for the small navigation
projects may not exceed $10 million in any one year.

Emergency Snagging and Clearing Snagging and clearing work
for navigation is provided for by Section B of the Rivers and
Hlarbors Act of 1945.(96)

Boating The Motorboat Act of April 25, 1940, (141) pre-
scribed standards for motorboat lights, signals, life preservers,
fire extinguishers, engine facilities; provided for the licensing
of commercial boats; and fixed penalties for the violation of
standards or licensing laws.

The Federal Boating Act of September 2, 1958, (164) required
the numbering of vessels propelled by machinery of. more than 10 h.p.
and established rules of liability for collision. accident, or
other casuality.

Bridges The General Bridge Act of August 2, 1946, (147)
required approval of the Chief of Engineers and the Secretary of
War before bridges could be constructed over navigable waters.
Authority to furnish this apprcval has now been transferred to the
Coast Guard. (80)
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Water Quality and Pollution Control

Until 1948, water pollution control activities were the
primary concern of the states. Prior to that time the Federal
Government dealt only with pollution control in connection with
protecting the navigability of waterways, the handling of oil and
gas wastes, and the suppression of waterborne diseases.(191)

Federal Water Pollution Control Act The Federal Water
Pollution Control Act of June 30, 1948, (149) signalized the new
congressional purpose that water quality and pollution control
should thereafter be a major concern of the Federal Government.

The basic legislation which was amended by the acts of
July 9, 1956, (157) and of July 20, 1961, (168) and by the Water
Quality Act of October 2, 1965, (177) and the Clean Waters
Restoration Act of November 3, 1966, (179) provided for the
following activities:

1. Federal grants to state and local agencies were
authorized (a) to construct waste treatment works;
(b) to establish pollution control agencies;
(c) to participate in basin water quality projects;
and (d) to conduct water quality research, demon-
stration, and development programs. Grants were
also authorized to schools, other institutions,
and students for enlarging training and activity
in water quality control.

2. Federal Water Pollution Control Administration
research and development in water quality were
directed.

3. Technical assistance by Federal Water Pollution
Control Administration to public and private
agencies in pollution control was authorized where
request was made through state agencies.

4. Development and application of water quality
control guides on a basin-wide and long-term
basis were directed.

5. Pollution surveillance was to be effected by
the collection, evaluation, and dissemination of
data on pollution problems and their solution.

6. Training of pollution control personnel was to
be expedited.
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7. Public information on water quality and pollution
control was to be widely disseminated.

8. Field and research laboratories were to be estab-
lished to develop techniques and to train personnel
in water quality control.

9. Enforcement programs were to be established to
assure the development of water quality standards
and the abatement of water pollution, where possible.

10, Pollution control for Federal installations was to
be pressed.

11. 0il pollution of navigable waters was to be con-
trolled by the Secretary of the Interior with the
consent of and participation by the Coast Guard
and the Corps of Engineers.

12. Special studies on the sources, prevention, and
control costs of pollution were authorized.

13. A Water Pollution Control Advisory Board was to
be appointed by the President (a) to consult with
and advise the Secretary of the Interior on policy
matters relating to pollution control activities
and (b) to hold public hearings where appropriate.

Public Health Service Act

Research and Investigations Section 301 of the Public
Health Service Act of July 1, 1944, (144) authorizes the Surgeon
General to conduct research and investigation on disease prevention
including water purification, sewage treatment, and pollution
control. Grants-in-aid for comprehensive health planning, involv-
ing water quality, were also authorized by the 1966 amendment.

Solid Waste Disposal Under the Solid Waste Disposal Act
of September 20, 1965, (178) the Secretary of Health, Education,
and Welfare is authorized to conduct, stimulate, and provide grants-
in-aid for studies and work on solid waste disposal.

The Consolidated F.H.A. Act of 1961, Water, Waste Disposal,
and Similar Developments This act, (1) as amended, authbrizes long-
term direct and insured loans as well as grants of up to 50 percent
of construction costs to public and nonprofit associations for the
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development of community water and waste disposal systems in
rural areas, including rural municipalities of not more than
5,500 population. Planning grants may also be made for the
development of official comprehensive area water and sewer plans.

Power

Development An important purpose served by water, which
is under the jurisdiction of Congress, is the development of power.
As early as 1879, Congress empowered the Secretary of the Army to
lease water power to a private company.(9) The first specific
authorization for construction of a power project in a navigable
stream was in 1884.(10)

Through the act of January 25, 1910, (35) and Executive
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