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PREFACE

~.1-: The inc reased emphasis upon comprehensive and coordinated
planning indicates a need for a better and more complete
understanding of the role of the State in the development and
management of water and related land resources. This role depends
largely on the laws , policies , and programs of the State. The
purpose of this appendix is to identify and catalog those State
laws, policies , and programs relating to water use and control in
order to define the nature and extent of participation by the
States in the development of the water and land resources of the
basin.
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I. INTRODUCTI ON

Forttinately , Ark~insas~ rivers and streams and ground water aquifers
have provided surlicient water for the state ’s basic needs during
the past , with only occasional problems related to shortage . ror
the most part , tue state has been blessed with an abundance of water.

During the development of the state , problems of water shortage have
played a minor role ; and as a result , the state has not had to cope
with the water problems common to the more western states. }Iowever ,
as the demands for water continue to increase , a new look must be
taken of the whole water picture . Serious water problems are expected
to rise in the future , particularly during periods of drought.

The state of Arkansas receives , on the average , ‘48 inches annual
precip itation . This, coupled with suitable topography for surface
reservoirs in at least half of the state , should allow for development
of sufficient water to satisfy the state ’s future needs even during
periods of prolonged drought . This, of course , will require proper
management of the water resources. Some attention will have to be
given to substituting surplus surface water for ground water where
ground water is in short supply. Some inter-basin transfers of water
will undoubtedly be required.

This report describes the current situation in Arkansas water
development from the legal and physical aspects and should serve as
a foundation to provide solutions to problems which will arise in
the years ahead.

A. Current Problems

In view of anticipated water management problems confronting the
state , the Soil and Water Conservation Commission was charged with
the responsibility of preparing a state water plan . Accordingly,
the Commission is presently engaged in reviewing the state ’s present
water developments and in analyzing the basic water data collection
program in order to provide a sound basis for future development ,
management , and utilization of its water resources. In deter~~ining
the optimum use of water resources , it is necessary to understand
the current situation and the events of the past leading to the
present.

Although the uneven distribution of precip itation throughout the
year has often resulted in periods of water shortage , the basic water
problem , for the most part , has been concerned with excess waters .
This was attacked by construction of surface water impoundments , the
building of levees, drains, and small watershed retention structures .

1
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These projects were (LrsA ~~ ed primarily t o  reduce ;ln( 1 regulate  the
peak flows and to provide dra~nagc of wv t 1~ nds. Tlu’ water stored in
large reservoir-s were ( i e d 1c .j t e (~ t ,  fl ood st orage  and later used for
power generation . Thus , in t he  p a s t , flood contro l , power , recreation
and drainage has been t h e  dom i n at i n g  theme in watershed  deve lopment
in Arkansas .

Although extens ye deve l p’ne~ t . 5  - . . ‘,~~~~~~~~~~ ompi i in t way of
flood control , h y c l r n- el e c tr i r  ~‘ -~ . r  • ur~ .na ‘e , and rr.creati on facilities ,
largely by federal agencies . t h ~~ -~ is ~~~. ‘ * I !  ~~‘ a c (Jmpr e l lens ive
and coordinating study of both ~~~~~~~~~~~ anr’ future d ev e l o p m e n t s
which involve conscrvati (n st “rn~’~- . ‘i~ I ~ 

-
~ 

- 1 f 1 1~~~ fl t it ics of water
have been developed in surra~ rf-s~’rv~~ r - F r mun icipal , agricultural ,
industrial , and individual use . Fac iIi~ . e~- ~o sI re surface water
for irrigation of crops have h{ en pr - - . i~~~~~~~~I ~r rily by individual
initiative .

Many industrial and most irrigation supplies have been derived from
ground water sources; however , the amount f water that can be
developed from Arkansas’ ground water reservoirs is limited . These
limits have not yet been clearly determined but will be related in
the final analysis to the amount of recharge to the ground water
reservoirs and to the degree of grcnnd water depletion allowed . At
some point in the future , if it has not already occurred , some of these
ground water reservoirs will be developed to the extent that they
will experience continuing water-level declines. The only solution
will be to develop alternate sources of surface water to supplement
the ground water. Obviously, this will require that the surp lus
surface water of the, State be stored during periods of high run-off
and retained for use during periods of drought.

Municipal and industrial water supply needs are constantly expanding
and the demand for irrigation water resulting from more intensive
farming practices will likewise increase.

B. Current Plan

This report includes an organizational chart, effective July 1, 1967 .
Efforts extended toward the formulation of a state water plan should
not be without consideration of these authorities .

Based on preliminary considerations it would appear that the multi-
purpose basin development approach will be used in order to provide
water supplies for the state ’s needs .

In order to provide the basic framework from which a state water
plan can be drawn , it will be necessary to consider such factors as
the collections , compilation, and analysis of data pertaining to
climate, soil, and water as related to the usage and availability

2
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of water in the State of Arkansas; work out the det a i l s of the state
water plan in close cooperation with other related 1o al , state and
federal agencies; study the laws of Arkansas , other states , and the
federal government as they relate to overall water matters for the
purpose of determining the necessity for new or amendatory legislation ;
and to make recommendations to the Governor , the legislature , and

• other state agencies concerning new or amendatory legislation and
desirable procedures for coordinating the various water activities
which effect the overall development of the water resources of the
state.

In the formulation of the state water plan , there must be adequate
basic data. The first effort must be directed toward an inventory
of the existing data. This inventory and analysis of the existing
data pertaining to water resources developments and to water needs
is necessary to avoid duplication of effort, determine areas of
conflict and interest , and define areas of need not covered by
existing plans.

It is the Commission ’s intention to look at the state from a river
basin approach , dividing the state into five major river basins ;
namely , White , Arkansas, Red , St . Francis , and Ouachita. Further
possible divisions may be made within the major river basins.

Within each basin the Commission will attempt to fix within reasonable
limits the magnitude of present and foreseeable future water require-
ments; the adequacy of present water supply; and the potential
future water supply that might be developed; the location , nature ,
and scope of water control problems , and preliminary considerations
of the physical and legal actions necessary to fulfill the unsatisfied
needs . New emphasis must be given to the inclusion of conservation
storage in reservoirs to provide for irrigation needs , particul arl y
during the periods of low stream flow . The Commission will uti .l. i?.e
all the possible available data and resources of associated agencies
but the Commission ’s efforts will be devoted primarily to coordination ,
analysis , and interpretation of the composite information for each
area. Analysis of this kind will serve as a sound basis for consider-
ation of needed new or amendatory legislation , additional basic
data and research programs , probl ems of state administration of
water laws , more detailed planning needs and objectives , and the
physical developments required.

In general , Arkansas  has almost no s tatu tory  law concerning ind iv idua l
water rights , Perhaps this is fortunate , because it is not bound to -
a system of rigid water law doctrine which could interfere with the
full development of the state ’s water resources. In addition , the
state can learn from the experiences of other states which have
already legislated systems of water law . We believe that a minimum
of restrictions should be adopted . It is a physical fact that
sufficient water exists in the state to satisfy the needs of tfr.~ people ,and the law must allow optimum development.

3 
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It is fri dy rec(’gnized (1) that some system of water use registration
mus t be adopted in order for the Commiss i on  to keep abreast of the
p a c t ’ ml ’ wate r development and (2) the s t a te  must in time he al lowed
to p irticipate more extensivel y in the construction phase of water
( leve l  npment projects.

N ecessar i ly ,  an understanding of ex is t ing  Arkansas wat e r  law must
preface any new legal doctrine . Accordingly, the remainder of this
paper reviews the existing laws effecting the water resources of the
state .

E4
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II. STATE LAW

A. Principles and Concepts

1. State Const i tu t ion

There are no provisions of the State Constitution setting forth
directly the public policy pertaining to water and land resources.
There are provisions, however, which are related to water and land
resources.

Art. II § 23. Eminent domain and taxation--The State ’s
ancient right of eminent domain and taxation is herein
fully and expressly conceded ~ 

Airtendment No.  35. Wild Life, Conservation--Fish and
Game Commission .

This An~endment creates the Game and Fish Commission whose purpose is
to control, manage , restore, conserve and regulate birds, fish, game,
and wildlife resources of the State.

Although the State Constitution is practically silent on the subject
matter of this memorandum , the Sta te ’s judiciary has wisely never
questioned or challenged the State ’s inherent police power to do those
things which are necessary and desirable to protect public health
and welfare and in preserving the State ’s water and related land
resources.

Should a new constitution be adopted , it is recommended that a clause
be included stating the State ’s broad general public policy on water
and related land resources.

2. Statutes

Provisions which deal directly and indirectly with water and related
land resources are scattered throughout the Arkansas Statutes.
Although Title 21 is designated WATER -- DRAINAGE ANT) LEVEE 1)ISTRTCTS ,
it by no means contains a compilation of the many statutes pertaining
to water and related subjects . The underlying purpose behind most
of the many legislative enactments has been to bring about a great
beneficial utilization of the surface waters , to harness or control
the streams of the State so as to lessen the damage during times of
flooding, to make possible a more productive use of lands which are
adjacent to watercourses ,and streams of the state, to insure 
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adequate water supply for municipalities , industry , agriculture and
commerce upon State streams , to protect the public health , welfare and
scenic beauty of the State .

Arkansas has been quick to enact needed l egislation in order to
arc ipl i sh th&”;e underly ing princi ples. However , it is evident that
uture 1~~~is1ation in this area must be guided by one State agency,

n;;: ly. the Aekansas Soil and Water Conservation Commission , in order
t N u ~ ra re cooperation in the planning and execution of programs
designed to implemen t these many varied interests might be had. It
is also of interest to note that this spirit which led to the enactment
of needed legislation has not led to proper enforcement and au~ nentation
of this legislation. The worst criticism which can be made of the
Sta te ’s legislation in this area is that there has been no central
agency charged with the responsibility of developing and enforcing a
well-planned , coordinated program.

3. Case Law

i’h underlying th ae of the most significant decisions of the Arkansas
Surrer Court which have dealt with the subject matter of this memoran-
dum . namely water and related land resources, has been that the affected
parties in interes ~ (who will be dealt with more exhaustively later in
thir ‘mor c ium) have the right to reasonable use of the water In the
—,tz ~~ s i f  the State , the underground water supply and the right to
h~ :- L w ter resources of the State in a reasonably unpolluted

i t  ~nn prov i~1 i i  that  such reasonable use does not unduly interfere
with - n r h e r  lawful user’s right to the same . No attempt is made to
aea l -~: nsivel y with the cases at this juncture of this memorandum ;
however, this philosophy of reasonable use of available water resources
is v i v i d ’y  exemplif ied by the cases of

a .  H a r r i s  v. Brooks , 225 Ark . ‘436 , 283 S .W.  2d 129 (1955)

b .  Jones v. Oz-Ark-Val Poultry Co.,  228 Ark . 76, 306 S.W.
2d 111 (1957) ; and

c. City of Springdale v. Weathers, 
______ 

Ark . 
______ , 1410

S.W. 2d 7514 (1967).

Suffice it to say that the most significant cases from the Arkansas
Supreme Court , whether they dealt with riparian rights, underground
water , pollution, or conflicts between users, have cons istently said
that all lawful and potential users have the right to the reasonable
use of water resources in a reasonably unpolluted condition .

6
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14. Attorney General’s Opinions

The following are abstracts of the more s ign i f ican t  opinions  rendered
by the Attorney General on the subject of water and related subjects:

June 16 , 1953

QUESTION: Whether a Soil Conservation District has authority to
develop and sell a bond issue for capital to finance the purchase of
1500 to 2000 acres of timber land for forming a demonstrational area
of which all practices of conservation forestry can be applied and
maintained over a long period of time .

ANSWER : “ ... the distric t can sell revenue bonds p ledging as their
secur ity the land purchased and inc~ ne therefrom , so long as the
faith and credit of the State is not p ledged prov ided the district
has adequate Legislative authority .

“If it has such authority , it would necessarily be found in
paragraph three of § 9-909.

“it is my opinion that the fair implication derived from this
language would not prohibit the board from issuing such bonds... .“

March 3, 1958

QUESTION: “1. Does Arkansas Law establish the r ight  for public
bodies other than State agencies or ins t i tu t ions  to construct ,
maintain and operate the sewerage facilities in other public right-of-
ways?

“2 .  May State highway r ight-of-ways be used by other public
bodies for purposes of laying sewer lines when such sewer lines do
not interfere with general use of the highway?

“3. Are municipalities , sewer improvement dis t r i c t s  and counties
public bodies under Arkansas Law?

“14. Do the terms ‘Publ ic-Right-of-Way ’ and ‘ Publ ic  Easement’
have the s ame meaning under Arkansas law?

“If not, what is the difference in meaning?”

ANSWER : “1. . . . In view of the foregoing, I am of th e opinion that -

sewage facilities may be created under public authority beneath
public right-of-ways of public easements either by gran t from the
public body holding title or by condemnation or eniinent dom ain
proceedings . However, if condemnation or cmi nent cl om a i i i  j)rocee(1 i f l~~tS

are instituted , they should not permanentl y i nj u r e  the or d i n a r y  use
of the public property unless specific s ta tu tory  a u t h o r i t y  is ob t a i n ed .
Stated in a different manner , if the sewerage facilities do not
injure or obstruct the general use of the right-of-way or easemen t ,
condemnation or eminent domain proceedings may be instituted against
the property under the condemning agency ’s implied authority . Whether

7
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or not such an injury would result is, of course, a question of fact
rather than one of law .

“2. Yes. Ark . Stat. Ann . § 76-514’4
“3. Yes.
“I4. Although ‘public right-of-way ’ and ‘public easement’ have

different meanings , they need not be distinguished for purposes of
condemnation or eminent domain since the law is applicable to each in
like manner.”

March 214, 1959

QUESTION: “The Arkansas State Game and Fish Commission has applied
to this Commission for a permit to construct a dam on White Oak Creek
in Ouachita County to impound water , the water impounded to be controlled
by it for the purpose of the restoration and conservation of fish.

“The Water Conservation Commission has approved the issuance of a
permit; but the Game and Fish Con~nission refuses to pay the fee which
the Water Conservation Commission under the provisions of Section 1’4
of Act 81 of 1957 is required to collect for the issuance and main-
taining in effect the permit issued.

“The Water Conservation Commission would like to have an opinion
from the Attorney General as to whether (1) the Arkansas Game and
Fish Commission is exempt from paying this fee, (2) This Commission
has authority to issue a permit for the construction of a dam without
collecting the fee.”

ANSWER: “Agencies of the State are subject to the provisions of the
Water Conservation Act under Ark. Stat. Ann. ~ 21-1302 (a) where a
dam is constructed for one of the p urp oses set out in the last statute
quoted above. However, I am of the opinion that the dam in question
was not constructed f o r  one of the purposes designated in that
statute and therefore, the fee prescribed in Ark. Stat. Ann. § 21-13114
is not applicable .”

December 1(4, 1959

QUESTION: “Prior to 1957 a dam was constructed on a certain stream
in Arkansas for the purpose of conserving water for irrigation and
recreation . This dam was built on the property of a certain individual.
In 1958 said dam was destroyed by the builders and in 1959 another dam
was constructed by the same people but on another person ’s property
some distance up stream .

“The question is this, must the construction of this new dam in
1959 be done under the provisions of Act 81 of the Acts of Arkansas of
1957?”

ANSWER : “Generally speaking, I am of the opinion that any dam con-
structed on or after the effective date of Act 81 would be governed
by this Act; . . . .“

8
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February 2 , 1950 
-

QUESTION: “...whether or not Bayou Bartholomew is a navigable
stream .”

ANSWER: “I am authorized by law to render off icial  opinions only to
certain designated State officials and agencies; however, for your
information , I find no Arkansas statute declaring Bayou Bartholomew
to be a navigable stream . As you know , however , the navigability of
a stream is a question of fact and it is not necessary that it be
so declared by any statute of the State or United States but may be
proved by parol evidence....”

October 23 , 1962

QUESTION: “Is the land West and North of the creek now in Faulkner
County by reason of the shift in the location of Palarm Creek, a
non-navigable stream?”

ANSWER: “There are no Arkansas cases which are squarely in point .
Consequently , the answer to your question is found in the general
law in 20 C. J. S. Counties, Section 15. The general law is stated
in the following language:

‘A legislative act fixing the boundaries between two
counties as the middle of a stream or the channel
thereof must be construed to refer to the stream
or channel as it is existing at the date of the
passage of the act and not as it existed at some
prior time.

‘An artificial or sudden change, as by ~vulsion ,
in the course of a stream forming the boundary
between counties, which causes a new channel ,
does not operate to change the legal boundary
between the counties; but the rule is otherwise
as to a natural change, as by accret ion , which
is gradual and imperceptible . The closing of
the main branch of a river, constituting a
county boundary line , by either artificial or
natural means, whether as a resul t of accretion
or avulsion , does not result in shifting the
boundary .’ -

“Therefore , it is my opinion that the boundary between Pulaski
and Faulkner Counties would be Palarm Creek , as it existed at the
date of the passage of Act 59 , Ark. Acts of 1875.”

9
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May 31, 1963

QUL STT ON : “ . . - i f  the Soil and Water Conservation Commission is the
successor to tie Ceologicul. and Conservation Commission as an agency
member on the Water Pollution Control Commission .”

ANSWER : “Th e l egislative enactment which created the Water  Pollution
Control Commission endi fied as Ark . Stats. ~ ‘1 7-803 , et. seq., provides
in part at P tI7_ 8O~:

‘ There is hereby created un ( l e s tab i i~ l i e d w i t h i n  the S ta te
Board ii  h eal th , a Water Pollution Control Cnmm i~ sion
ccwnpnscd ol ’ eigh t (8) members; one represen t ative of each
of the following State agencies , to be (lesigilated by
such, agencies: State Board of Health , Game and Fish
Commission , Oil and Gas Commission , Resources and
Development Commission , and State Forestry and Parks
Commission . and (3) members to be appointed by the
Governor , by and with the consent and approval of the
Sena te , representing industry , municipalities , and
agriculture and livestodk interest in the State.... ’

“In 1955, the Resources and Development Commission was abolished
by Act 208 of 1955 (Ark. Stats. § 19-ill , et. seq.) and its duties
were transferred to th e Geological and Conservation Commission .
Therefore, to properly comprehend and resolve the question , it is
necessary to compare that enactment with Acts 114 , 15 and 16 of 1963.

“A careful study reveals that the duties and responsibilities
charged the Soil and Water Conservation Commission as noted in Act 1(4
of 1963 are in concert with Act ‘-408 of 1955 and Water Pollution
Control Commission . Thus, it is my opinion that the intent of the
legislature was that the Soil and Water Conservation Commission succeeded
the Geological and Conservation Commission as an agency member of the
Water Pollution Control Commission .”

September 26, l14(>(i

QUESTI ON : “You state in your letter that your District recently
constructed a building which is currently being leased to the Soil
Conservation Service and the Agricultural Stabilization Conservation
Service.

“You further state:

‘Since the Soil and Water Conservation District is a
political subdivision of this State it is apparent to
us that such districts should not be required to pay
real estate taxes on property of this kind .”

ANSWER : “Ark. Stat. Ann. § 9-9[)1 et. seq. (Supp. 1965), provides among
other things , that ‘Soil conserva tion districts ’ or ‘soil and water

10
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flR ~~ ; ih  ~ : v cr :~r - y n t , ~1 - u: ‘ ‘ -~~~~~~~~ i
~‘i ;t( . l’hicreforc , ~e concur in your st J t f P l ( 1 f l t  to t h e  e f f e c t  t h a t
your D i s t r i ct  is a po l i t i ca l  subdivis ion of t h is S t a t e .

“Ark . S t a t .  Ann . ~ 8 14W 206 (Rep l .  1961)) s’ t s out  p rope rty
exempt from t a x at i o n  in this S ta te , and. included is ‘Al l  property
whether real . or personal belonging exclus ively  to t h i s  S ta t e  or
the Uni ted  S t a t e s . ’

“ I t  is our opinion , therefore , t ha t  the proper ty  concerned in
your letter is not subject to t axa t ion  under the laws of this State.”

B. Water Rights

1. Surface Water  Doctr ine

There ore two theories of water  r igh t -s.  The f i r s t  of those  is pr ior
appropr iat ion  followed in most western or ar id  s tat e s  under which the
water  resources are appropria ted to the users . Most  “humid”  s ta tes
adhere to the second theory , tha t  of r ip ar i an  r i g h t s .  hI nde r  r ipa r ian
r ights  there are two doctr ines:  (1) the doctr ine  of r easonable use ,
and (2) the doctrine of na tu ra l  flow .

The decisions of Harr is  v. Brook s, 225 Ark . ‘) 3 ( , , 283 S.W. 2d 129
(1955) , and Scott v. Slaughter, 237 Ark . 39’) , 373 S . W .  2d 577 (1963)
commit Arkansas to the reasonable use theory of ri p ar i an  r igh t s .
19 Ark . L. Rev.  193. An earlier case , h i a r re l l  v. C i t y  of Conway
22 ’4 Ark . 100 , 271 S.W. 2d 92 14 (19514) , was decided on both the doctr ines
of reasonable use and na tura l  flow . The Arkansa s  Supreme Court
stated that  where there is a conf] ict of theor ie~; , the  theory of
reason able use would be followed . In at least  one i n s t a n c e  th ere i s
a statutory provision to “allocate water” Ark . Stat. Ann . § 2 1— 1ThR .

The right to use w a t e r  for s t r ic t ly domest ic  pu r pn ~~es such as h ,n i i se ’b i o l d
uses is superior to other uses of water  such as F i s h i n g ,  r ec reat ional ,
commercial and ir r igat ional  purposes .  Other  th an  the  s u p e r io r i t y  of
domestic purposes all other lawful uses of w at e r  are equal .  When one
lawful  use of water  is destroyed by another l a w f ul  use , the l a t t e r
mus t yield or it may be enjoined , or equ i t ab le  adjustment may be made .

R i p a r i a n  owners along non-navigable  s treams take t i tic to the center
of the s t ream r atabl y wi th  other ripar:i an owners , the ex t en t of  the
in te res t  depending on the frontage on the s t ream . H a r r i s on  v. h ’ i t e ,
1118 F. 781 (1906) ; Barboro v. Boy le, 178 S. W.  378 , 119 Ark.  i77
(1915) ; Lutesvi lle  Sand & Gravel  Co. v. MeLa u ghiU n ,  26 S . W .  2t1 8 ) 2 ,
181 Ark . 57’ (1930) ; Gofor th  v. Wilson , 1814 S . W .  2d 81’l , 2( 18 Ark .
35 (19(P) )

Accretions , being the adilition of soil by gradual depo sit s due’ to
na tu ra l  causes , belon g to the owner of the  riparinn l and to w h i c h
they are added and pass by conveyance d e s cr i b i n g  the  l a n d  withou t
being fu r the r  described or ment ioned . b l a r r i son  v. F i t e ,  supra .

11 



Relictions , being land formed by the gradual re t reat  of a stream or
river , are treated similarl y.

When a stream shifts suddenly, that is , by avulsion , boundaries of
riparian owners ’ lands do not change with the course of the stream .
Goforth v. Wilson, supra.  There is one main d i s t i n c t i o n  between
accret ion and avulsion . If the change in the course of the stream
cannot be perceived while the progress is going on , t he  change is
accretion . If the change an be percciveu while the ~‘rogress is
going on, it is avulsion . Goforth v. Wilson, supra; Banks v. Chicago
Mill & Lumber C - ., 92 F. Supp. 232 (1950).

The ultimate test seems to be whether the new formation can be traced
to the land of its origin or identified as a part thereof. Worsham,
Real Property - Riparian Rights - Accretion , Relietion, and Avulsion,
6 Ark . L. Rev. 8.

A riparian owner upon a ndvigable stream deriving title from the United
States takes only to the high water mark and not to the middle of the
stream , the t i t l e  to the bed of the stream being in the Sta te .  St .
Louis I.M. & S.R. Co. v. Ramsey, 53 Ark . 3l~i , 13 S . W .  931 (1890)
Island s forming in the bed of a navigable river belcng to the State
unless such islands are formed within the original boundaries of a
former owner of land upon such stream . In this case , the title to the
island formed vests in the former owner , his heirs or ass igns or in
whoever shall have lawfully succeeded to the righ t of such former
owner therein. Anderson—Tully Co. v. Murphree, 175 F. 2d 735 (1949);
Ark. Stat. Ann . §~ 10-202 - 10-601.

Whether a stream is navigable is a question of f a c t .  To meet the
test of navigability a water course must have a useful capacity as a
public highway of transportation. A theoretical or potential navigability ,
or one that  is temporary , precar ious or unprofitable , is not sufficient
to impress upon it a public servi tude . h h a r r i s o n  v. F i te ,  supra ;
L i t tl e  Rock M . R .  & T.R. Co. v. Brooks, 3’) Ark . ‘403 (1882); St. Louis
I.M. & S. R. Co. v. Ramsey, supra; Barb r v. Boyle , supra; McGahhey v.
MeColilim , 179 S.W. 2d 661, 207 Ark . 180 (19’ t t) ; Parker v. Moore,
262 S.W. 2d 891, 222 Ark . 811 (19511) ; Five Lakes Outing Club v.
1-horseshoe Lake Protective Association , 288 S.W. 2d 9142, 226 Ark . 136 (1956) .

Generall y ,  any wat ercourse  is navigable  if i t  has been so declared by
the Federal Government or is navigable in fact. The Cache River  has
been specifically declared non-navigable . Ark . Stat. § 21-101 . This
is an approval by the General Assembly of a Congressional declaration
whereby Congress declared the Cache River to be non-navigable.

The title to lands formed in non-navigable lakes or abandoned river
channels on beds vests in the riparian owners to such lands . Ark . Stat .
Ann . $ 10-204. Riparian shore owners take to the thread of non-
navigable lakes in the same fashion as ripari an owners bordering along
non-nav igable streams . The lakeshore owners share the lake bed to the
center in triangular se~~ents or gores. McGahhey v. McCollum, supra.
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2. Ground Water Doctrine

The leading Arkansas case on the use of ground water is Jones v.
Oz. -Ark . -Val. Poultry Co. , Supra. Oz. -Ark-Val Poultry Company
used water from seven nearby wells to process 12,000 chickens per
day . Whenever those wells were pumping the domestic wells of
appellants would go dry . When the wells were turned off, appellants’
wells again produced water. The Court held that the wells supplying
the processing plant interfered with the domestic wells and that the
interference was unreasonable and injunction would lie to prevent
excessive pumping.

Th is case app lies the “reasonable use doctrine ” to ground wa te r
where there is conflict of uses. Appel lants ’ uses being for domestic
purposes were superior to appellee ’s commercial uses . The Court
extended the rule of Harris v. Brooks to subterranean percolating
waters . The Court said that  where two or more persons own t racts
of land with a common underground reservoir , each person has a
con~ on and correlative right to the use of the water on his land
to the full extent of his needs if the common supply is sufficient,
but if the supply is scant and one use interferes with another use,
each person is limited to a reasonable share .

In making this decision the Arkansas Supreme Court adopted the
definitions of subterranean waters , percolating waters and underground
streams from 93 C.J.S. Waters § 86-87 (1956) where it states:

“In legal consideration , subterranean waters  are
divided into two classes , namely , percola t ing  wa ters
and underground streams . Flowing subterranean
waters consist of waters whose courses are well
defined and reasonably ascertainable and whose
existence is not of a temporary or ephemeral
character.  ‘Percolate , ’ in this connection , is
a term which may designate any flowage or
subsurface water , other than tha t  of a runn ing
stream , open , visible , and clearly to be traced .
The term ‘percolating waters ’ includes all
waters which pass through the ground beneath the - 

-

surface of the earth withou t a de finite channel
and not shown to be supplied by a de f i n i t e
flowing stream ; percolating waters  arc those
which seep , ooze , f i l ter , and otherwise ci rc ul at e
through the sub-surface strata without de f in i t e ,
or defined , channels, or in a course tha t  is
unknown and not discoverable from surface indications
without excavation for that purpose. Percolating
waters may be either rain waters which are slowly
infiltrating through the soil or they may be waters

13
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seeping through the banks or bed of a stream which have
so far left the bed and other waters as to have lost their
character as part of its flow.”

4. Access to Lakes and Streams - Federal

The genera l po l i cy  ~) t  t h e  Federal Government is t h a t  the shoreline
and wa te r  areas of reservoirs , such as Beaver , Blue M o u n t a i n , Bull
Shoals , Greer s Ferry , N i m rod , Norfolk , Table Rock and Dardanelle shall
be open to publ ic  usc as set forth in 16 U . S . C . A .  ~ 1406 ul .  Rules
and Regulations for access to reservoir areas are prescribed by the
Secret ary  of t h e  Arm y in 36 C .F . R .  § 311. Regulat ion 311.9 enti t led
“Access to W at e r  Are a” p rovides:

(a) Pedestr ian access is permitted along the shores of the
reservoir except in areas designated by the District Engineer or his
authorized representative .

(b) Automobile access is permitted only over open public and
reservoir roads.

(c) Access for the general public to launch boats is permi t ted
only at the public launching sites designated by the District Engineer.

The Federal Government obtained only the necessary fee interests for
the damsites , work are as and public use areas for the navigation pools
along the Arkansas River. Therefore, access to these navigation pools
is across privately owned property except at public use areas.

4 . Access to Lakes and Streams - Private

The only Arkansas  cage dealing squarely with the problem of access to
lakes and streams is Anderson v. Reames, 204 Ark. 216 , 161 S.W.  2d
957 (1942)

A brief statement of the facts is presented in order to follow the
Court ’s reasoning.

Reames operated a commercial boat dock and fishing camp on (~rand Me re
Lake, a navigable body of water and a part of the Ouachita River. The
camp was on and in front of the lake shore . Anderson had leased the
land including the shore in question from the Crossett Lumber Company ,
the riparian owner . Anderson erected a fence along the shore line
in an attempt to prevent Reames from beaching his boats on the shore
and otherwise using the shore . Reames sued to enjoin the enclosure

14 
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• ~I t - o  ij id I he i I c i  rt ore wi lii t hi o t i - i  and e t i  h f )  air y of  the
i i -  . An ders in i~~~i-i i-i — i’ iip f a m cii fu r the ri val at p h a i n t i  if ’ s
1 ii Ii . beat th ick and ii i i s i ’b  a t  Fr i irn t i e  s - f in  or

il ~ C i i i ’ L  ordere d  Lao p 1 i i i i  lifTs to cc i -  ye  I l i i i r ri ) i m t n t haoth
ri tu al b -

~~~ s j o i n the S i o t i e  is wnlJ as I h i  p 1 a t  f arm s  leading
r i  I ie I n i O h h r i W  ~ i e k  and i iouse lj i i , i  t to t ir e sli r i . l i e  F ’nd~in t s wi re
i e r r -  t to r emove  t h e i r  Fence.  P1 a i n ti  I fs were al I CiWe(i to keep the

1 , i - ~~ h i t  and r n i n i i o w  d n c is  anchored in ti re lake as it was w i t  F~~r t i t
IU( ’i li  lug t u e  shore .

P1 m i  i f ’  s r i g h t  of a i i c t i o r a ~~c s tenri~ [morn the ‘- i ~~
) i  I of  nnv: i  ~ a t  ion ,

s i d  the ( i t t i r t  . Th e r i g ; i t s  of th e i ’Jp ar .L tJn rmcre rs ti p iiii navigable
S I i’ t~~I fl1 S includes  t u e r ig l i  t I a t u e  ur ian~ r rru~ to I ~u id fr ee ingress
~ iaJ egrr.s s I i  t lie proper 1y al 0mg i ts  i - i  t ’ r ‘ 5 i c ho tween th e  ii i gh
ai d law w i t  t o  r i a r k s .  I b i s  r i g h t i s  ; r I r e - ” i r r t o  t he  ri gfi ts of the
p u b l i c .  I’h e r i p n m i an rights ri n o t  i-cicli  ~ s I i i  •I1]J W the  ri p a ri  an
owner  to jute olere  w i t h  the  rigli ts of ftc p u b l i c .  The p01) 1 ic has  the
righ t to use th e shore or beach in front of the  p r o p e r t y  from the
high wat e r  mark  to the water ’s edge for the purpose •rf b at hing,
hunting, fishing and the landing of boats so long i s such purposes
do not unreasonably in te r fe re  with the ripariati owner ’s right of
ingress and egress.

The p u b l i c  may have  acquired a i’i g i l t —  a f— w ay  ever pr. i v i  te I anti  for
the purpose of access to lakes ~uuiI  s t reams by the d o i t r i n e  of dedica-
tion . All that is required is in  inten t tin the part of the landowner
to ap p r o p r iat e  the land for i t  public use and an a c c e p t a n c e  by t u e
p u b l i c .  I t  becomes a fact question whether the l and iwner intended
a d e d i c a t i o n  or a t emporary  revocable l icense .

ACCeS S may be ob tained  by a public e i i s e i r r e i i t  b y p re~~i 1 ’  i j t t  i n .  1 f so ,
the public must have mat te  use of t u e  access i n l v e r s  1 v , openly
cen t inur )us l y and notor ious ly For seven y e - ir s  i i  I en gor .

A person owning a n o n — n a v i gah I e i n land  1 a le may (‘Xe] t i d e  ( i t  h e r s  From
en t ry  UpOn his property . Arkansas Game and Ii.siu L i  T h i n  i 55  i i i )  V

~ tart liz , 181 Ark . 1089, 29 S . W .  2d 29h ( 1 ) 3 ) ) )  , to ld th a t whore a
per si  ‘II owned a lake  and the surrounding 1 ii fl ( i  , tln (i t l ie  i i  sii in tine
I •ke were without: means to  m i g rat e , s t i c i i  pers in owned the H sh ; i i i d
Fl ~,h in g  r i g h t s  subject  onl y t o  t u e  r i g h t  of the S tat e I i  r eg t i l  a t o
rind preserve the Fish . 1 F a I andownor owits ii la i r , i; i ray exe l  t i t le
the pubi t o  or ~illow then access a t  his w i l  i MeC~i ii h i y v . M~ (:1 l am,
sup r~i , i - ic] d tha t  t u e  owners of the  ent ire  bod y of  1 aim I s u r n ruuidi i ig
i i  ni ui— nav i gable lake may exclude from the lake any nre r lber a I I he
public whom they des:ire to exclude from it , by cucles big t i r e  I and
on which  the lake is s i t u a t e d  wi th in  a fence or any other p e r t i e f t i l
manner.

Navigable rivers within a territory occupied by public land shall
remain and he deemed public highways. ‘43 IJ.S. C .A . ti ‘131 (19614)
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[lie p u r po Se  of t h i s  51 ij t u t i ’  was  to  leave t h e  mthninist ratian find
d i s p o sit i o n  of t i - te s o v i ’r e ig n r  r i g h t s  in n ay  i g a b l e w a t e r s  and I he Sail
under them to the  con t rol of t he s t a t e s  ri -p e c t i v e l y .  Arkan sas  has
expressed its policy in Anderson v. Reames , su2ra, by declaring the
publ ic  has the right of access to nav igab le  waters  and the r igh t  to
enjoy them .

5 . D i v e r s i o n  ile rweeti Brlsifls

Th en sire few Ar i~a ns us  cases on d i v e r s i o n  of ~~i te r  - These crises are
fo r  da ages  Lr ’rm~ dive ’s ii in of  Wa ter  F r i  r:r I s i t  a tu r n  I F low and drainage .
The cases  hold generally t ha t  the  de fend an t who d i v e r t w a t e r  i s
li ab l e far  such i l r -in iriges e n s u i n g  from the cons I r u et l i n  of d i t c hes  or

U st r u c t i o n  of n at u ra l  d ra inage  St. Louis  Southwestern H. Co. v.
He h ’ s ,  7 6  Ark.  514 2. 89 S . W .  8146 (191)5) ; St  Louis  I .M ~ S . R .  Fo. V.

93 Ark .  ‘46 . 123 S . W .  786 (1909) ; Missouri Pacific R. Co. v.
W i l l i ams, 212 Ark . 788 , 208 S . W .  2d 187 (19148).

As to d ive r s ion  to o u t — o f — s t a t e  uses, t h e  l ln i ter i  Sta tes  Supreme Cour t
has sought an an wer . In NeC arte v - h u d son County Wator Co. , 65 At i .
‘-489 (1906) , p u r su an t to a New Jersey statute forbidding the t r anspo r t
of water out . s t a t e , the a t to rney  gener a l  of t ha t  s t a t e  enjoined
the removal of water by defendan t wat er  company to the S t a t e  of N~~
York . The i n junc t i on  and the New Jersey statute was upheld in the
United S ta tes  Sup ns ::u Court  on grounds that i s ta te  has the power to
ins i s t  t h at  i ts  n a t u r a l  advantages  shal l  rem ain  un impai red  by i t s
c i t i z ens  arid that  th e s t a te  fi nds i t self  in possession of a great
publ ic  good , and w h a t  i t  has i t  may keep and give no one a reason for
its wi l l .  Hudson  Ci urn~y W a t e r  Ca . .  v. M eCar t e ,  209 U . S .  3 149 , 52 L.
Ed. 828 , 28 Sup . C t .  52’) (1908)

I n  a roi~t a t  case a r i s i n g  ru t of’ T e x as , the Supreme Court  a [f i rmed a
lower court op i n i o n  t h a t  a Tex t s s t a t u t e  p r o h i b i t i n g  remova l  of
groun d w a t e i  tr i m li ’\~~S was v i ol at  vi ’ i r f  the commerce ci nose .  C i t y
of  A l I t s  V. (‘ap r ,  2 5  F. Supp . 828 , u ffd  17 L .  Ed .  2d 3’) , 87 Sup . Ct .
? ‘4 I )  ( i~~i ( i)  . TI -re fr e t s  were t h at  Al tos , Oklahoma , had its source of
water in Texas rind Find expended vast slims of mon ey on i t s  ground
w~at u r  supp ly  when the Texas l e g i s l a t u r e  prohibi ted  wi thdrawal  of
underground Texas wr i ter for t ranspor t  o u t  side of the S t a t e  except  by
sped [Ic  - i u i t h o r i z a t  ion by the Tex as  l e gi s l a t u r e .

There fore , the ihuidsi -r n case no longer may be rel ied upon , r ind any s t a t e
s t a t u t e  p r o h i b i t i n g  the i n t e r s t a t e  t ranspo r t a t i on  of w a t e r  would  ri sk
being s t r icken under  the commerce elt iusi - ’ .

Cong ress may e v e n t ua l l y allocate w a t e r  from interstate streams. Since
the decision in Arizona v. Cal i fornia ,  272 U .  S. S’4 6 , 10 L . Ed.  2d 5~42 ,
83 Sup . ct. 11468 (1963), it is clear that Congress has this power ,

16



--

p rovided the stream is nav igab le .  A more des i rab le  approach would
be for the s tat e s  involved to allocate their  wa te r  resources from
i n t e r s t a t e  streams by agreement .  Such an approach would seem less
cumbersome than  for Congress to a t tempt  equ i tab le  apportionment of
water even though under Art . 1, § 10 , Clause 3 of the United States
Const i tu t ion , Congress must approve the agreement.

Arkansas has provided for a means of entering into interstate
compacts for the purpose of allocating water resources . Ark . Stat.
Ann . ~ 9— 127 , 9— 128 .

6. Eminent Domain

In Arkansas the ancient right of eminent domain is available to take
proper :y for public purposes including the development of water-
courses and watershed areas .  Eminent domain would be available
to either a governmental agency or a private Corporation to develop
water resources. Whenever property is taken by eminent domain the
owner must be compensated for his loss.

C. Regulatory Authority

1. Permits or Approvals Required

(a) Drilling or Abandoning Wells

By pe t i t ion  a homeowner or tenant  who depends upon an a r t e s i an  well
for water  supply may have a nearby unused artesian well sealed when
his well water  pressure is insuf f ic ien t  to aceomodate the exist ing
p lumbing faci l i t ies  of his home . Ark . Stat. Ann . §~ 21-1101 e t .  seq.

Permits for salt water disposal systems to dispose of brine prod uced
in the production of oil may be had upon app lications to the Water
Pollution Control Commission and/or the Oil ~~. Gas Commission .

If the underground salt water  disposal system is approved , the oi l
p roducer is allowed a credi t  on the cost f the system against  the
severance tax up to the total amount of the tax . Ark . Stat. Ann .

~~ 814- 2116 - 814—2117 . -

No permit is required to abandon a water  well , sha f t , or opening
but a person doing so must  securely enclose or cover any such
abandoned shaft well or opening . Failure to do so is to be guilty
of a misdemeanor and to be liable for a fine of $25 to $100 plus
liability for twice the appraised value of any livestock lost as a
result of the open well. Ark. Stat. Ann . §

~ 41-1401 - ‘41-402.

17
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N tural gas and c r u t  i i i  s t ’l I s rri u s I l i e  p lugged w r en “ dry ’ i i i ’

A id  - S t  a t  - Ann . ~ 5 3 —  2 1) 1

11-ic rules or  the Oil  \ Gas Con itr iss jail pi’av i d e  t l r i t  t h e  C i F n l t s i o l l  shall
is~~ue  a p lu::ding i t  t n t  I r- nd super’- i se the p i u g g i i r g .  I f  t h i  well  t o
L i e pluggt’i~ i t  i ’ . safely 1 i t t  ed as a t ri’sh write r w e l l  ar id i-inch u t i l i z a t i o n
~s des cd by t h e  lan d- - mer , the w i ll need not  be f i l led above the
i’e~ju ~~r is~ se,~I ing p lug set below t Ie fresh water providing that
a u t h o r i t y  is secured f r on t the landowner and filed with the Comission .
(Rule 13-11, Oi l & Gas Commission Rules)

(b ) Impoundments

Tire Ar k ansa ’-’ Soi l  ed T a t  cc Conse rvat ion  Commiss ion  has  power to
i , s ue  a e i ; ;t i t s  f e  t h e  cons t t ’u c t in n  of dam s to impound  writer an ~ reams
~r - rd the power to m ike a l loca t ions  among persons t a k i n g  w a t e r  from
st reams dur ing  periods  of shor tage . Ark . S t a t .  Ann . ~ 21-13014.

Under Ark . S t a t  ‘u r n . ~~ 3 5—S ri e t .  s e q . ,  a person may  erec t  a darn
across a non -nav i gable wate rcourse , for the purposes  of e r e c t i n g  a
mill site  if such person is the p ropr ie to r  of the l and at  the po in t
of ’ tin . orori rsed dat - site ir the owner of the land in fee s imp le  on
one - i d e  of the  w a N - r e -ap se  i n clu d in g  pa r t  if  the bed of such wate rcour se .
The purpcrse of t h i s  ch p t e r  is to provide for a type of eminent  domain —

itecessjrv to p rov ide  the necessary w a t e r  power to opera te  w a t e r  powered
ma c h i n e r y . l i s  pers on ~)raprisnng the dam r u n t file a petition setting
forth ;i e:J i - r l rs of tire dam , m ac h i n e r y , and e x t e n t  of  ove r f l ow o~
the l ands at H i l l s .  A j u r y  of 12 deterrniines the dain iges due 1
jnund t i r n , the i rnp rn i rment  of o r d i n a r y  n av i g a t i o n  ai d  F i s h  pri~ s 1ge
and ~ ae ther thi health of ti -r e cnnnnuni  ty  wil l  be e n dan g e r e d .  The Cou r t
wei  g t n s  all the t i c  roes and a t  i t -i iliscreti on grants pt rnhisniion to
erect the dam . I I the p e t i t i o n e r  does not  own the o pp o s i t e  bank , the
c o u r t  in i t s  (n erve may vest one acre of land on the opposi te  bank to
the pe t i t ioner  upon wh ich  to abu t the dam .

(a) Ch annel Encroachments

I t i s  unlawful to n l i s truc t the [rev flow ol ’ w i i t e r  in any oa t  t i e d or
ni r - ; r l ro l i ’  ad tch , stre rn or canal  by dump ing t imber , trees or other
m r i t i ’r ’j  ru in  the  w at e r .  Ark . S t a r .  Ann . ~ 21—1406 . t h i s  same s ta t u te
e~~p rs -~ - n y  a l lows t h e  f l o a t i n g  of logs and having a boom in any n a t u ra l
s tream . Any person removing obstructions o f timbe r , trees or othe r
ma te r i a l  from such channels has  a cause of action for the cost of’  the
removal against the person causing the obstruction . Ark . Stat. An -in.
§ 21-1407 .

L 
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In addi t ion to c iv i l  l i ab i l i ty  there is cr imina l  l i ab i l i ty  for a
f ine of up to $500 for obstructing drains , s t reams and canals wi th
timber , trees , or other materia l .  Ark . S t a t .  Ann . § 21-1408.

Any person who obstructs drains and ditches es tabl ished by drainage
d i s t r i c t s  is g u i l t y  of a misdemeanor and subject to a fine of $100
p lus civil l iabi l i ty  to the drainage district for double the cost of
removing the obstruction and repairing the damage . Ark . Stat. Ann.
§ 21-565 .

The channels of navigable watercourses must not be obstructed or
blocked in such a way t ha t  will  be h a r m f u l  to commerce . On this
subjec t  there is a working relat ionship between the s t a t e  and
federal governments.  Under author ity  of P. L.  89-6 70 § 6 (g) , no
bridges may be built across navigable waters of the United States
until the plans and specifications have been approved by the Department
of Transporta t ion .

The intent  and purpose of that  Act is to protect nav iga t i on  as a
part of inters tate  commerce. U. S. v. Ingram, 99 F . Supp.  ‘4 65 ,
reversed on other grounds , 203 F. 2d 91, cert . denied , 73 Sup . C t .
1136 , 3145 U.  S. 995 (D. C .  Ark . 1951) .

The requirements of approval by the Department of Transportat ion have
no application to navigable waters which lie wholly wi th in  a single
state .

In Hilgar v. Chrisp, 98 Ark . 1490, 136 S. W. 660 (1911), The Ark ansas
Court dealt with the power of the state under the Bridge Act of 1906,
supra. Certain citizens sought to enjoin the construction of a
bridge across the Little Red River in White County , challenging
the State ’s power under the federal Bridge Act. The Arkansas Supreme
Court affirmed a decree of dismissal and held:

“The State has complete jurisdiction over all navigable
waters situated within its limits subject to the
paramount power of Congress to regulate commerce
thereon , and the State may provide for the construction
of bridges over such navigable rivers , provided they
do not obstruct navigation and are not in conflict
with Congressional legislation on the subject.”

In the Hilgar case the plans and specifications were approved by the
WdL Dopartment , therefore , the Court saw no conflict in the State
aCtion and the Federal Bridge Act.

The Federal Power Conun ission has authority to license private
hydro-electric power dam s on navigable waters .

- 
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(d) Development  in h i n d P l a i n s

Cons t ruc t ion  and maintenance of levees , u l r ; i n n g e  cana l s and rela t ed
flood and dra inage  control  works , has  bee n declared conducive to
public welfare  and a par t  of Arkansas ’ pub l i c po l i cy .

For th i s  purpose the Uni ted  S ta t e s  Government is g i v en  au t h or i t y  to
exercise  the State ’s power of eminent  domain  to the e x t e n t  necessary
to construct  levee and drainage works . Ark . S t a t .  A n n .  §9 21~~814 14 -

21_ 8 1e 5 .

Ark . S t a t .  Ann . ~~ 9—801 e t .  seq. as amended p rov ides , among other
t h ings , t h a t  i t  is  the  duty  of the A r k an s a s  Soil  and W a t e r  C o n s e r v a t i o n
Commiss ion  to fo rmulate  a sound publ ic  p o l icy  n i f  u lo oci  p r e ven t i on ,
flood control  and 110(111 p r o t e ct I o n . Tciward t h i s  end the  Commiss ion
is given the d u t y  of  compi l ing  f i g u r e s  on fi  - ci t damage , r a i n  Fal l ,
runof f , f lowing channels , s tream o b s t r u c t i o n , e x i s t i n g  f a c i l i t i e s  for
stor ing surp lus w a t e r s  and e x i s t i n g  p r o t e c t io n  w o r k s .  The Com m ission
has the power to improve t h e  c h a n n e l s  o f ’ wa te rcourses , to  cons t ruc t
and ma in ta in  flood retarding devices and other improvements  necessary
to control floods. The Commission is author ized to cooperate with
Federal agencies and programs directed toward flood control .

The county courts  have the power under Ark . S t a t .  Ann.  § 21- 601 et .
seq. to es tab l i sh  levee d is t r ic t s  for areas subject  to overflow . A
board of directors is elected by landowners and niortgagees of the
dis tr ict . The board determines what  work is to be done , contracts with
the lowest bidder and assesses the cost as tax to the benef i t ted  lands
in the district .

Drainage  d i s t r i c t s  may be e s t a b l i s h e d  a f t e r  p e t i t i o n  by at l e a s t
three landowners within the proposed district. Petition -~ are made to
the county  cour t  for the e s t a b l i s h m e n t  of a d rainage  d i s t r i c t  h r  a
d i s t r i c t  to opera te  in c o n j u n c t io n  w it h  the Federal  Covernmen t  to
m a i n t a i n  improvements  c o n s t r u c t e d  by the Federal  G o v e r n men t .  The
county court appoints  three commiss ioners .  The Commissioners assess
ti-ic benefit to each tract of land as well as the damage to landowners
ca u sed by tin ’ cons t ruc t ion  of d ra inage  works , con t r ac t  for the  dra inage
work and appor t ion  the costs incurred to the benef i t t ed  land s as a
tax . Ark . S ta t .  Ann . ~~ 21-50 1 e t .  seq.

Even though not e x p r e s s l y  p r o v i d e n t , it i s  imp ] j ed  by the A rk a n s a s  S t a t u t e s
that cities t h rough  their p lanning niuthori ty may conduct Flood p la i n
zoning for the p r o t e c t i o n  of i ts  pub l i c  h e a l t h , s a fe t y ,  and wel fa re .
Ark . S t a t .  ~ l9~ 282 i h  (b) . The u r i sd i c t  ion of a C i t y  t o  zone may extend
up to f ive  mi les  from the c i t y  l i m i t s . Ark . S t a t . Ann . 9 19-2827 (l) .
The p l ann ing  commission of c i t i e s  of the f i r s t  and second class si tuated
on navigable  streams have p l a n n i ng  and zoning j u r i sd i c t i o n  over the
terr i tory lying along the stream for a d i s tance  of f ive miles of the
corporate l imi ts  and for a d i s tance  of two m i l e s  l a t e r a l ly  from the
thread of the stream . Ark . S t a t .  Ann . $ 19 -282 9( e ) .
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j \ ,’~ i~~H ol ’ i~ h , ,  (An’ ~
. . S t a t .  A n n .  ~~ 2 1_ I t i f t i  et - si i1 .) p rovides for

ipp ri pria te I ~~~ - y iii - je s t m i  t n i l’ t ’ ,idvmi l a~ e i t  . i m i y  l t ’ d e r nj j  h m r m i ) e c t s
or ’ impr n v e m i i e i i t s  n i ’ r i v i r s in  and hordi ’r in c~ Oh I i ’ ’  St  at - ‘J’h i s

-\~~~ pr uv~~dcs for  t im ’ estnihl i shmen t of n ’ i v o r ’  i n n F m r i ~~’emer1t di stricts
whi ch ~mre able  to  t ake  j ’ii ll n i d v a nt  age of Ied -ra l r i ver  p r o j e c ts  by

i ’ v i iii n-~ ti -me Fri len I not  t i m o r i  ty  W i  th I C O]  nig(’n (’ i - s t h i rn i i gt i  which
a m ’j  r’ wo rk  r u m  lie coord m ated

;~r ;~~~ion1s has chosen to ‘ - c i m i p e r n i t i  wh e r ev e r  p i i s s ih l e  w i t h  t h u  Federal
p riigrdrns for flood c’ ‘n t m l .  Wherever t h e s e  p r ograms  fa l l  short ,

lie State h,is the necessary author i ty ‘ o eiinstruct and maintain
i lood  re tard ing s t ruc tures  and alter’ th e flow 1 w i t e r .

(F) D i s c )  m r ~~t (1 1 k i s  t m ’ s

l I m e  ,~~n ’ i i i s o s  l’ t l u t  ‘ u i ’ , i i i t i i i l  C o n n n i m i j n -, sj n S n iS  ~O I  - i  I j o l i m i l  hi rope
s-i t h  t h e  po l lu t ion  p e i i b h e m  in the W r i t e r  r i n d  s t e m - n m  a i t  t h e  St  r i t e .
The General Assembly took not ice  that i-nm wa ge , i ( 1( 1( 15 r ,ml waste and
other was tes  were c re at i n g  a dange r  t -  m d i i  i i  l i - n i l  t O .  r e t r’g ( r ing
f i s h  and w:i IdliFe . m i m i t ha t -  an agency s i m o t i lil l imi t m i i t I i i i m ~ i t  v to check ,
supervise arid in spect sewage and di sp’ sat svst en a . To o
a p rii grmmn m for the reduction and elimination of w a t e r  (n i rul air)
p o l l u t i o n  the Arkansas Water arid Air Pim ilut ion Control Art was
enac ted . Ark . Stat. Ann. §9 83— 901 et. seq .

The pr im -i-ma ry ~cmwt~rs and duties of ti-m e Ar !- m in im r i o Pal Iti inn ( i i  i’-

C or r mn iss i on  are tq approve was te  treat’nm ioiit syn-i t coin - n n i ’ I i j  tar’ water’
q t i n i l  i tv in ~~ t r e a n i m s  , c’s tab l i  si -i p o l l . i l t i U m l l  standards , i’orm (imir t research
surveys  and admin i s te r  Federal  funds  For the const ea r l  i on  ci i ’  w i s t e
d i s p o s a l  sys tems .

‘1’hi~ r ’nia - a l \ ’  n i t  l a w  t or  damages  hni s h e r  6’ I i i  i i i -  i i  p i n  t o  wOe r’’ injury
t o iii s t r e ni is c on t i n u o u s  m u d  irii ~ ri’sS iv’’ . The ( nu t lie hi  h i t  a
sand and gr vri p 1 ant- could he en h i j i t e d  t r i m p o i  l o t  i i i . m - i t  i ’m - . in i w i t h
muddy wash w a t e r  which reimitered I he st r e a m  t i n i f  t fi r - t hi’ pt ’m q i mg i t ion
ot ’ f I sl i  or b a t h i n g .  t’ler i w e n i t  her  -‘and mi ~~i ( r n m v ’ ’  I ( - - p ony  i St • s t  (
181 Ark. ~ 16 , 2h S . W .  2d 57 (liHo) . An i i i  w e ll e n f i a n m y  ‘-: m - ~
perrnnmn enll y onjm ii ned from p o l l u t  I ng ii s i. r ’ i m i i  w i t  hi s a l  I writ ( ‘I ’  C O i  -n
t hough  t h i s  wout i l  requi re  i d i h i t  j i n i l  e xpeu m am ’ t o  h mr’ i-\ - m m t ~i i l  l o t  i n
Spa rtan Dr ii iin~ Ci ’ . v . Ou l i  221 Ark . 1 (8 , 25~ S k - 2d ‘wS (1 i m~ 2)

l i i  other m i s t ’s  i h i t ’  injured party re~ or’t ett t o  ,i r i - i  i c C  i t  I n o -  - i -

dam age s . I) amages  have been recover ed t i m  - i n j  u ry  i - ,n iSI ‘ i i  1 ’ , m i - - (  1 1’gt’ i  I
t a l l  I ago from mm b a r  i urn mine . 5 mm ’ i t  h r  v . N - Ign e t ( ‘ i iv l~~m r i i  i- F r ’p ’ n ra  I i o n ,
212 A r k. (i ’ll , 206 S .W.  2d ~i~’2 (1 ‘)1 t 7) , t~~m r  d - i m n n m g r  n ’ n i u i s , ’ n I  by o , m I  t wa t er
discharging in to i stream . Ai n m i r  v. l’ rioi ~y. ~~~ Ar k . 5 15 , ~m i ,  S . W .
2d ‘I 68 (1 96] ) ; seep age from hog p ens  , F m  i re  s v , flop rio ’  . 2 i t  A rk
797 , 197 S .W.  2d 73 5 ( 19 146) ; d i sch arge of p ’ i i s m m n u s  ~u 1 s  I iim (’em;
Reynol (Is Nie ( i i i  Co. v . Ball ,  21~’ Ark . 579 , ~ 2 S .W . ‘ i t  ‘ t I l l (1 ‘150) ; and
pollution ~‘ c i t y  sewers , C i t y  o f ’  Sprin~d - 1 c  v . W e a t h e r s ,  suj .~~~~
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The measure of damage s is the d i f ference  between the value of’ the land
before and after the damage . Jones v. Sewer Imp . 01st. No. 3 of Ci~y
of Rogers, 1111 e\ rk .  166 , 177 S.W. 888 (191S); City of Springdale v.
Weathers ,  supra .

Under Act 381 oi 1 (57 , ~~ 53-2 11 et .  seq . ,  corporat ions may be
created for the ~i i o p n - s a l  of salt water produced in connection with
the produc t ion  t - f  oil and gas . The purpose of the act is to make
mandatory  tha t  sal t water produced from any newly discovered oil or
gas fields be disposed of by recycling or storage in p i t s .  It is
unlawful to dispose of the brine in streams .

(g) Construction of Public Water Supply

In order to have loon] water districts which are enipabi e of qua lifying
for Federal funds it is necessary to give tIe United States a
contract  of assurance to use a Federally constructed water  supply
and pay addi t iona l  Costs of reservoir construction, the Regional
Water Distribution District Act was enacted. §~ 21-11401 et. seq.
In Hink v. Board of Directors of Beaver Water District, 235 Ark. 107 ,
357 S.W. 2d 271 (1962), the Court held that cities were authorized
under this statute to enter into an agreement to purchase water from
a water district , but in order not to be violative of Amendment 10

- - of the Arkansas Constitution a city ’s obligation would have to be
pay able only from its municipal waterworks revenues.

Municipalities have authority to purchase , construct or improve
waterworks systems. This may be done in conjunction with other
municip alities in a ,joint under tak ing  for mutua l  b euie f i t  . Municipalities
through th e i r  bm i i r d s ‘f improvements  have  control  of  the construction
in thei r  r e s p e c t i ve  di s t r i c t s. These boards have  a u t h o r  ity  to adver-
tise for bids and t im accept or reject any p rop o sal s .  l u-improvement
districts may be foi~ned to construct wholly new wat crwork s  systems
or to enlarge find reconstruct existing systems. Ark . Stats. Ann .
qs 19-1420 1, 10-’42 140 , 20—311 , 35-908 , 20-338 .

It has been held that  the s t a tu t e  conferring power on muni cipal
corporations to enter upon , take and condemn private property for
construction of, among other things , waterworks systems , gives cities
power to condemn either a waterworks system in its entirety or an
integral part of one. Ark . Stats . Ann . § 35-902. Benton County
Water Company 1 Inc. v. Cummings, _____ Ark. _____ , 411 S.W. 2d 890
(1967)

2.  W a ter Quality

The Arkansas Water and Air Pollution Control Act provides that the
Arkansas Pollution Control Commission shall have the power to establish
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and alter reasonable pollution standards for any waters of the State
in relation to the use to which they are or may be p u t .  Water quality
control comes within the province of this Commission . Ark . Stat.
Ann. ~~ 82-1901 et. seq.

A regulation for the prevention of salt water and other oil field
wastes has been in effect since November 1, 1958. This regulation
provides that no person shall be allowed to discharge salt water
or other oil field wastes into the waters of the State. The salt
water waste must either be returned to the earth below the fresh
water level or pumped into water-tight pits. Regulation No. 1,
Arkansas Pollution Control Commission . As of June 1967 , the Arkansas
Pollution Control Commission is preparing a comprehensive regulation
(Regulation No. 2) to establish water quality criteria for inter-
state streams. This regulation will establish methods for scientific
water analysis as well as standards of quality and purity to be met
and maintained. Regulation No. 2 provides that stream flow criteria
are based on the assumption that existing flow conditions in
interstate streams shall continue without material change .

D. Jurisdiction of Water and Related Land

The United States Supreme Court discussed this subject in United
States v. Chandler-Dunbar Water Power Company, 229 U. S. 53, 57 L.
Ed. 1063 (1913) by saying:

1. The technical title to the beds of navigable
rivers of the United States is either in the State
or in the riparian owners, depending upon the local
law .

2. Ownership of a p r iva te  stream who l ly  upon the
lands of an individual is conceivable; that the
running water in a great navigable stream is
capable of private ownership is inconceivable.

Arkansas deems the title to beds of navigable streams to be in the
State . This is evidenced in many statutes , among them § 10-601
which declares:

All islands formed or which may form in the
navigable rivers or streams of this State ,
are hereby declared to be the property of the
State

Our State case law vests title in the riparian owner only to the
highwater mark along navigable waters, the title to the bed of the
stream being in the State , Lutesville Sand and Gravel Co. v.
McLaughlin, supra. -

23



While Arkansas ha s never declared itself to be the owner of water
within the Stat e , it has such power and is the owner of water within
its boundaries subject to rights of the Federal Government.

When activ ities related to water affect commerce and Congress
exercises control of these activities through the comerce clause ,
the Federal Government preempts the field. For example, when Congress
passes laws dealing with navigation, the State must bow to the
Federal mandate .
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L I I  . INS’I’RIfNENTM,J TIES 01 ARKANSAS
CONCERNED Wi T i l WATER ~ RELATED 1~ANE ) RESOI !RCES

~ os 1 ol A r ka n s a s ’ jui sti tm i t i o n s  and agencies a r e  c rea ted  by the
legislature and ful l  under  the a d m i n i s t r a t io n  at’ t h e  Governor ’s
of f i c e . Local boards and p o l i t i c a l  en t it i e s  de r ive thei r ex isten ce
from the munic i pal i t i e s  and count ies  wherein they are s i tuated
o r are created by order of the courts to func t ion  ~s authorized
by the legislature from whence they receive their  I’owers .

A.  S t a t e  Agencies

1. S o i l  i~ Water  Conse rva t i on  Commission

Composed of seven nmemn bc rs  appointed by the Governor , the Ar k an s a s
Soil and Water  Conservat ion Commission w as crea t ed by th e A r ka n sas
Legis la tu re in 1963 , tak i ng on the powers and dut ies  of what was
p reviously t h e  Water  Conservat ion Commission , tho Flood Control
Commission , the Int erst ate Compac t Commission , and the Geologica~~and Conservation Commission insofar  as they related to surface~ water
runo f f .

This Commission is charged with  tile r e spons ib i l i ty  of i s su ing
pe rmi t s  for the construct ion of dams on streams a f te r  January 1,
1957 , and a l locat ing diversions from streams among r i p a r i a n  owners
dur ing  periods of shortage .

N e g o t i a t i o ns in ] n t e r s t n u l p  wa te r  compacts are r~m l m uc~~e 1 by md
th rough the Soil and Water  Conservation ( om m i s ~~i ( - m 1 .

The Soil, n O d  Water  Conservat ion Commission is the stite agency
which accepts  requests  and establishes p l a n n i n g  p r io c i t i e s  for
sma ll watershe d p lanning assistance under the Wat er sh ed  P r o t e c t i on
and Flood Prevent ion Act.

Inform im a t ~nn as tm uses of and needs f ur the S t a t e  s w a t e r  resources
is gathe red  and compiled by the Commission s ta f f  t’nr develop ing
the State ’s comprehensive water plan . l’or this purpose , the
Arkansas  Soil and Wate r  Conservation Cimirmnm ission i s  t h e  S t a te
agency au thorized to receive grants from the W at e r  Resources Council.

This Commission fur ther  has the a l l — i n c l u s i v e  pr iwer au i ~ a u t h o r i t y
t o coope r a te  w i th  similar a gencies in other s tat e s , civi c organ-
izations , local interests , municipalities , counties , and other
political subdivisions of the State, and with any of the several
federal departments and agencies to promote and encourage the

25

_ _ _ _ _ _ _ _ _  _ _ _ _ _ _



-=“-- 
-
~~~~~~~~~~~~~~~~ ;_ _ _ =_ _ _

____

developmen t and prosecution of plans for any project for the
conservation , development , u t i l i za t ion  and disposal  of water , the
improvement and protection of rivers and harbors , flood control ,
soil conservation , river navigat ion or hydroelectr ic power.

2. Stream Preservation Committee

A state agency composed of 17 members appointed by the Governor ,
the Stream Preservation Committee was created by the legislature
in 1967 to stud y ,  locate and desi gnate selected h igh-qua l i ty
streams which are relatively unaltered ; make preliminary surveys to
ascertain value of preserving streams in natura l  s ta te ; evaluate
potentials of desi gnated streams; prepar e preliminary report for
presentation to Governor, General Assembly and others.

3. Waterw ays Commission

A st ate a gen cy composed of 7 membe r s appoi nt ed by the Governor with
Senate approval , the Waterways Commission was created in 1967 to
promote and coordinate water transportation development , river
ports and harbors , water recreation ; develop in cooperation with
federal and state agencies equitable fee systems for water transpor-
tation services; and perform other functions for state with respect
to water transportation resources and facilities.

4. Planning Commission

Composed of seven members appointed by the Governor , the Arkansas
Planning Commission was created by Act No. 15 of 1963. This
Commission is responsible for preparing and adopting an official
State  Plan for the physical development of the S t a t e .  This p la n may
include the general location of hi ghways , bridges , wa te rways , water
front d e v e l o p m e n t , ra i l road and motor vehicle routes , aviation fields,
power t ransmiss ion faci l i t ies, flood prevention work , drainage and
sanitary systems, work for the prevention of stream pollution ,
forest reservations , parks , wildlife refuges , conservation projects,
and land utilization programs for agricultural , mineral , forestry ,
industrial and other purposes . The Commission has the responsibility
to prepare and keep current the State Comprehensive Outdoor Recreation
Plan.

The function of the Beaut i f icat ion Division of the Commission is
(among others) to assist municipalities in preparing and suhuitting
applications for Federal assistance to the Housing and Urban
Development Administration for urban beautification of the State .

26
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The Arkansas Planning Commission is also the designated s tate
agency for the adminis t ra t ion of the Land and Water Conservation
Fund Act of 1965 (P. L.  88-578) which provid es assistance in the
acquisition and development of recreational sites for the state and
its political subdivisions .

5. Publicity and Parks Commission

Consisting of seven members appointed by the Govern or , the State
Publicity and Parks Commission was created by Act No. 330 ol’ 1955.

The Publicity Division of the Commission promotes recreation ,
tourism , and general activities pertaining to all State Park
areas , lakes , rivers and mountains .

The Parks Division of the Commission is administered to provide
areas and facilities for outdoor recreation for the people of
the State and visitors to the State and preserve certain areas
of scenic , scientific , geological and historical significance
that should be provided for future generations . Further , this
division administers and supervises the operation of lodges ,
housekeeping cottages , over-nigh t cottages , cafes , group facilities,
boat docks , refreshmen t stands , picnic and camping areas and
swimming poois in the various parks.

This Commission is authorized to contract with the federal
government under the cost-sharing provisions of the Federal Water
Project Recreation Act of 1965 (P. L. 89-72), to operate and
maintain recreation areas at Federally constructed reservoirs and
to contract to repay the Federal Government for the non-federal
share of separable costs of such recreation facilities and land .

€ .  Pollution Control Commission

The Pollution Control Commission consists of eight members ; one
representative of each of the following agencies:

(1) S ta te  Board of h ealth
( 2) Game and Fish Comm ission
(3) Oil and Gas Commission
(‘4) Soil and Water Conservation Commission
(5) State Forestry Commission

and three members appointed by the Governor representing industry ,
municipalities, and agricultural and livestock interests in the
State .
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7.  S tu t e  H eal th  Departmen t

Under supervision of the S t a t e  Board of h eal th , consis t ing of
eleven members appointed by the Governor , and under the direction
of the S t a t e  Health O f f i c e r , the Arkansas  S ta te  Hea l th  Department
administers  through a Cent ra l  Administration and var ious  Bureaus ,
Divisions , Services , and a system of Local Heal th  Departments .

The Bureau of Env i ronmen ta l  Engineering is basically responsible
for the safe ty  of’ domestic water supplies as well as food and
milk supplies , p lumbing,  and control of diseases attributable to
the environment whether  it be in the home , factory , or recreational .

The Division of Radiological Health conducts , among other activities,
environmental surveillance and monitoring of radio-active materials
in water and per forms chemical analysis of water.

For these foregoing reasons the State Board of Health is also
represented on the Pollution Control Commission .

8. State Game and Fish Commission

In l9’45, the 35th Amendment to the Constitution of the State of
Arkansas provided that “the control , management , restoration ,
conservation and regulation of birds, fish, game and wildlife
resources of the State , including hatcheries , sanctuaries , refuges,
reservations and all property now owned , or used for said purposes
and the acquisition and the establishment of same . . .  shall be vested
in ... the Arkansas State Game and Fish Commission , to consist of
eight members . Seven of whom shall be active and one, an associate
member , who shall be the Head of the Department of Zoology at  the
University of Arkansas , without voting power .”

The Commission has “the power to acquire by purchase , gifts , eminent
domain , or otherwise , all property necessary , useful or convenient”
for the exercise of any of its duties and may spend such monies as
are necessary to match Federal grants for the propagation , conserva-
tion and restoration of game and fish .

9. Oil and Gas Commission

As well as conserving the State ’s oil and natural gas resources ,
-the Arkansas Oil and Gas Commission , composed of seven members
appointed by the Governor, encourages and aids in the development
of plans for gathering , storing, impounding or otherwise disposing
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( i L  s.~ t Wd t e r p r  ,~ uy ed in the d r i l l ing  and ope r at i on  of oil wells
~nd to prr vtn t the f] ow of such w a t e r  i n t o  t h e  s t r eams  of the
State . ior this purpose  t h i s  Commiss ion  is also represented  on
the Arkansas  Pollution Control Commission .

10 . For est r ’~ Commission

Con s i s t i n g  ul ’ n ine members appointed  by the Governor , t h r ee  of
which must be small tree fa~~iers , the S t a t e  Fores t ry  Commission
was created for the purpose of raising the level of ineome ’ of th e
peop le of the s ta te  through the development of i t s  fores t ry  i ndus t ry .

The Coii~~iss ion has the power and a u t h o r i t y  to acqui re  an d design ate
lands as State Forests to be administered , protected and developed
for the purpose of watershed protection , erosion and flood control ,
and recreation as well as forestat ion , refores ta t ion and the
production of forest crops.

This Commission is also represented as a member of the Arkansas
Pollution Control Commission .

11. Geological Commission

Under  the d i r e c t i o n  of a seven—member commiss ion , a p p oin t e d  by
the Governor , the Arkansas Geological Commission p r ov i d e s  industry ,
the general puh] .ic , and agen cies wi th information concerning the
qu a n t i t y  and q u a l i t y  of water  resources . t h e  p r e s en - -r  1’ oil and
gas and other  minera l  resources located w i t h i n  the  S t a t e . The
U. S. Geological Survey, in cooperation wi th t 1~~~ Geo ] g i r a ]
Commiss  ion , conducts regional water—resource i n v € - s ~~iga t~~In s and
supp lies t he Sta te  with  reports on its  findings . In r e t u r n , the
State  pa ys half  -the cost of the i n ve s t - . igat ion s  and p r ep a r a t ion  of
such repor ts .  Topograp hic maps  published by thiu’ U. S. Geologica l
Survey may be obtained from the Arkansas G eo l og i ca l  C o m m i s ~;ion .

Communi ty  wa t e r  studies are conducted by the C o m m i ss i o n  personnel .
Analysis and testing is conducted in the laboratory . w h i e h  has
fac i l i t i es  for wet chemical ana lys i s , li re assays , spectrograp hic
analys is , etc.  The results of s tudios  are [or the m u s t  part
eventually included in published reports wh i ch are av a i labl e  for
purchase as well as for loan from the Commission ’s library .

12. Public Service Commission

The Arkansas Public Service Commission , composed of three members
appointed by the Governor , has jurisdiction over the  opera t ion s
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of indiv id~i l s , partnerships , and corporations owning or operating
f~2ilitiCs within the State and engaged in the business of selling
water to the public.

The Assessment  Coord ina t ion  Divis ion prepares and promulgates
Real  E s t a t e  and Personal Proper ty  Assessment M a n u a l s  for the use
-ir.d gu idance  of Coun ty  ;~~sr s s  or s and County Equalization Boards .
Such m an u a l s  con t a in  information and procedure for the classifi-
cation of lands , the determination of values of land and improvements
t h e ret o .

The ~uUiic Service Commission is also responsible for regulating
navigable water crossings by a public service facility , i . e . ,  an
electric power line or pipe line .

13. Industrial Development Commission

The Arkansas Industrial Development Commission , consisting of
thirteen members appointed by th ’ Governor , compiles statistics and
information in respect to the natural resources (including water and
power resources) of the State . The Commission publishes and
distributes such information in such manner as to promote industrial
enterprise within the State .

l’4. Whi te River Navigation District Commission

Consis t ing  of f ive members appointed by the Governor , the White River
Navigation District Commission is a special agency of the State for
the purpose of encouraging the proper developmen t f the White River
and its tributaries.

This Commission is to cooperate with the Corps of Engineers on local
matters pertaining to the navigation feasibility of the White River--
such as obtaining rights-of-way . easements , and giving indemnification
to the Corps.

B. University of Arkansas

Th rough the !ncIust r ia l  Research and Extens ion  Center and i t s
Agricultural Extension Service, located at 12th and Mchlmont in
Little Rock , the Univers i ty  of Arkansas  puts its educational wealth
to practical use in conducting statistical analysis of all the
State ’s resources, evaluates economic potential thereof, and
publishes reports available ~o the various interested groups on the
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State ’s indus t r ia l  and agricultural  pro jec t ions  based on a proper
and equitable use of the S ta te ’ s water and related land resources.

The Agr~ cul tural  Extens ion  Service has the educa t i ona l  responsibi l i ty
for the storage , conservation and wise use of water as it relates
to agricul tural  product ion.  Currently agr icu l tu ra l  crops arc the
largest users of water in Arkansas. The Agricultural Extension
Service has one full-time specialist on Soil and Water Conservation .

T h e  Wate r  Resources Research Center,  located  on the Fay et t ev i l le
camp us , and establ ished in accordance wi th  the provis ions  of ~-~ection
100 of Title I of the W a t e r  Resources Research  Act of 1964 , conducts
re~earch , investigations , and experiments in relation to water
resources and trains , competent , professional water resources
scientists through such research , investigations , and experiments.
This Center also pa r t i c ipa tes  in coordinat ion w i t h  the Arkansas
Soil and Water Conservation Commission under Section 101 of
Title I of the Water Resources Research Act.

C. Political Subdivisions

1. Soil & Water  Conservat ion Dis t r ic t s

Unlike most other local political units , Soil and Water  Conservation
Distr ic ts  are created by pe t i t ion ing  a s ta te  agency , the Soi l and
Water Conservation Commission .

These districts are created for the purpose of anu h ave t ; l  p ( ’~ ( r
to carry out preventive and control  measures  and works  of impt’ ve- -
ment for flood preven t ion  or the co l se rv a t i on . d e - v l o p m e n t , and
u t i l iza t ion  of soil and w a t e r  resources and the disposal  of .~~

within the district . They may also cooperate , or enter into
agreements wi th , and furn ish  f inancia l  or other  a i d  to , any agency
or owner of lands wi th in  the d i s t r i c t  fo r  the above- -named pu rp -ses .

These distr icts  are very act ive in watershed impre\’~mert trojectsand are chief sponsors of P. L .  566 p rojects  by ti le SCS. By
order of the Chancery Co urt  a Soil and WaLer Con servat ion Dis t r i c t
may be authorized to construct works of improvement with tue aid
of taxation and the power of condemnation .

2. Water Distribution Districts

Regional water distribution districts , created under the provisions
of the Regional Water Distribution Act , Ark . Acts 1957 , No . 11L4,
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are public , n o np r ( [ i t  organizations , for the purpose of engaging
in water distribution activities , to wit:

(1) The acquisition of water , water storage facilities,
and storage capacity for such water in Corps of
Engineers reservoirs , or reservoirs constructed by
the Water District with assistance by the Soil
Conservat ion Service .

(2) The puri fication , treatment and processing of
said water.

(3) Furnishing said water to persons desiring the same .

(4) A s s i s t i n g  in the installation and operation of
water  use and t ranspor ta t ion fa c i l i t i e s  of
persons furnished said water  by the  d i s t r ic t  and
the d i s t r i b u t i o n  of equipment necessary therefor.

(5) Transportation and delivery of said water to
customers .

Said d is t r ic ts  are created pursuant  to an invest igat ion and report
of the Arkansas Soil & Water Conservation Commission and by order
of circuit court .

Water districts may exercise the power of eminent domain and may
fix , regulate and collect fees and other charges for water , facilities
and services furnished . These districts are exempt from the
jurisdiction and control of the Arkansas Public Service Commission.

3. Watershed Improvement  D i s t r i c t s

With the advent  of P. L.  566 , wat e r s h e d  improvement  d i s t r i c t s,
created by order of’ chancery or c i rcui t  cour t  under the  p rov i s ions
of the Arkansas Irrigation , Drainage and Watershed Improvement
District Act of 19~49, are chiefl y concerned with and engaged in
watershed projects within the purview of that Act. The purposes
of o rgan iza t ion  are generally to p r ov i de  f a c i l i t ie s  for i r r iga t ion,
flood control , (lrain.i ~~r . recreation , fish and wildlife , and to
prevent soil erosion and sediment damage .

Watershed Improvement Districts , through their boards , may assess
henefits and dam ages to all lands within the district , and by order
of the circuit or chancery court, may issue negotiable bonds.
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4. Levee Districts

In 1891 the several county courts of the Sta te  were authorized
to establish one or more Levee Districts wi th in  their  respective
te r r i tor ia l  jurisdiction to include lands subject to overflow ,
especially along river fronts, to provide for the construction of
a levee or system of levees for the protection of these lands from
overflowing crevasses. Each Levee District board is composed of
three elected directors .

Where land in two or more counties is subject to overflow from the
same river , crevass , or direction , and can be protected by the
same levee or system of levees , several districts , with the approval
of their respective county judges may consolidate into one district
for the whole region.

Levee districts are by statute endowed with the power of taxation
of all benefited lands and may acquire land by condemnation .

A levee district may cooperate with any similar district in another
state if necessary to complete and maintain their system of levees.

5. Drainage Distr icts

Even though some drainage districts in Arkansas were formed by
special act , these distr icts  are usually formed by the cou n ty
court where the lands embraced within the district are wholly
within  one county . Whe re the bo unda r ies of a p roposed D ra i n age
Distr ict  cross county lines the circuit court of the county wherein
the largest  port ion of the lands lie is the proper court to form
the dist r ic t .  The governing body of eaco  d is t r ic t  is composed of
three commissioners appointed by the court .

These d is t r ic ts  are created for the purpose of p l a n n i n g  and
constructing a system of drainage for the use of all landowners
w i thin the distr ict . They have the power to issue bonds to assess
benef i ts  upon lands within  the d is t r ic t  (county coart  order levies
the tax)  , to condemn proper ty ,  and to secure a i d  from t h e  l ederal
government and other agencies.

All drainage districts in the State are authorized by t h e  legisla-
ture to make necessary surveys for securing Federal Aid and
assistance in the construction of dams and reservoirs for impounding
head waters which cause floods that overflow the ditches and wash
away the levees and crops and erode the lands in the district.
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b. Combinarjoin Levee and Draira~y- i ) ist j ftts

Levee and dra inag e  d i s t r i c t s  may combine themselves in to  one
district administered by a three-member Board of Im p r ov e m e n t .

I~ c nstructing flood control works for levee d i s t r i c t s , d ra inage
districts , or levee and drainage districts , federal agencies may
exercise the right of eminent domain through condemnation proceedings
under the laws of the United States , even though the districts must
make the compensation.

7. County Planning I3oards

County Planning hoards , which consist of not less titan S nor more
than 12 members appointed by the County Judge , are created throughout
many of the counties to prepare and adop t an official plan for the
physical development of all or part of the rural territory of the
County. This plan may include among other things the general
location , character and extent of water conservation and flood
prevention projects , water supply, sanitary and drainage facilities,
water front developments , land conservation projects , forests ,
reservations , parks, and other features of public works logically
related to the physical economic development of the County.

The authority of a County Planning Board also extends to:

(1) the promotion of long term county planning.

(2) !ssurance of proper coordination of County
development with that of other political . -hdi vi sions.

(3) Making studies and preparing plans cover nc land
use of rural areas within the County.

(4) Zoning of unincorporated lands wi th in  the County .

8. Rural Developmen t Authoriti es

The Rural Development Authority of the respective counties O L  t h e

State may be activated by resolution of the County Cour t . This
authority is headed by a five-member commission appointed by the
County Court .

Any Rural Development Project may include devel opment of recreat ional
facili ties , soil and water conservation imp rovements , flood control
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struc t ures , and o t h e r  p ro jec t s  for the development , storage , and
u t i l i z a t i o n  of water for agricultural , domestic , industrial , and
Community purposes , the  development or improvement of sanitation
measures , i n c l u d i n g  sewage and sewage disposal f a c i l i t i e s  and anti-
pollution measures .

The County through this Authority may issue bonds and cooperate with
appropriate Federal and State agencies. The Author i t ies  may not
tax but have further powers not mentioned in this appendix.

9. Improvement Districts of Rivers and Tributaries

Whenever Congress shall enact a law adopting and authorizing a
project for the improvement of any River, Tributary , or Stream
of or bordering on the State , a district within the area embraced
by the project so authorized by Congress may be established by
petitioning the Circuit Court . Said district has all the rights,
powers and privileges of drainage districts , provided however,
it is limited to the purposes of complying with requirements made
of the local interests of dra ina ge , levee or flood control projects
approved and authorized by Congress and constructed by a Federal
Agency .

10. Metropolitan Port Authorities

Any municipality or county or any combination of one or more
municipalities and/or one or more counties, within or near which
there is located a navigable water course may organize arid cause
to be established by order of circuit court a “metropolitan port
authority ” to be governed by a Board of Directors.

The primary goal of port authorities in the State of Arkansas
which are public bodies corporate , created and administered in
accordance with Ark . Acts 1961, No. 439 , is to a t t r ac t  industry
through the establishment, development , improvement and maintenance
of harbo rs , ports , river-rail and barge terminals ; and for the
accomplishment of these purposes, these authorities possess extensive
powers , including eminent domain ~nd borrowing money.
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W A T E R  L A W S  OF L O U I S I A N A

For the time being, Louisiana has a dearth of laws on the sub-

ject of water rights .

The basic pr inci ples are expressed in Ar t ic les  450 and 661 of

the Revised Civil Code and Sec tions 218 of Title 38 and 1101 of Title

~ of the Louisiana Revised Statutes of 1950.

Article 450 of the Revised Civil Code prov ides that:

“ Things , which are common , are those

the ownership of which belongs to nobody in

particular , and which all men may f ree ly use ,

conformably with the use for which nature has

intended them; such as air, running water, the

sea and its shores. ”

and Art icle  661 provides tha t:

“He whose estate borders on running water ,

may use it as it runs , for the purpose of watering

his  estate , or for other purposes.

He throug h whose estate water runs , whether it

r igtnates there or passes from lands above , may

imtke  use of it , while it runs  over his lands; but

‘ .tn not stop or give it another direction , and

is bound to return it to its ord inary  channel ,

where  it leaves his es ta te.”
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Section 2 18 of Title 3~ u i  the IA)ui siana Revised Statutes of l ) ~~O provides

that :

‘w person diverting or impeding the course

of water from t natural  drain shall fail to return the

w t t ~ r li its n at t l r d l  course  before it leaves his estate

without  any undue reta rdation of the flow of water

o u t s i d e  of his enclosure thereby injuring an ad-

~acent estate . ...“
and Section 110 1 of Title 9 provides that:

“ The waters of and in all bayous , rivers , s t r eams ,

lagoons , lakes and bays , and the beds thereof , not

under the direct  ownership of any person on Augus t  12 ,

1 - ~l0, are declared to be 
the property of the state .

There  shall never  be any charge asse ssed against

any person for the use of the waters of the state for

munici pal , industrial , agric ultural or domestic pur-

poses .

While acknowledging the absolute supremacy of the

United States of Amer ica  over the navi gation on the

navigable waters  within the borders of the state , it

is hereb y declared that the ownership of the water

itself and the beds thereof in the said navigable waters

is vested in the state and that the state has t h e  r i g ht

to en ter  into possession of these w a t e rs  when not
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in ter fer ing  with the con trol of navi gation exercised

thereon by the United States of America.  This

Section shall not affect  the acquisition of property

by alluvion or accretion.

All transfers and conveyances or purported

t r ans fe r s  and conveyances made by the state of

Louisiana to any levee district of the state for any

navigable waters and the beds and bottoms thereof

are hereb y rescinded , revoked and Lanceled ,

This Section is not intended to interfere with

the acquisition in good faith of any waters or the

beds thereof tra nsfer red  by the state or its agenc ies

prio r to August 12 , 1 , 10 .”

The portion of the above section, howeve r , which  provides that

there shall never be any charge assessed against any person for the use

of the waters of the state for munici pal , indust rial , agr icul tural , or

domestic purposes has been repealed in a number of instat~ces.

Section 2328 of Title 38 of the Louisiana Revised Statutes of 1950

and Section 45 of the Constitution of Louisiana , respectively, gave the

Sabine River  Authorit y all ri ghts possessed by the State of Louisiana in

the waters of the Sabine River and authorized the Sabine River Authorit y

to impose such reasonable charges ther e for  as it may dee m proper .
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Other political subdivisions of the state which are authorized to

sell the waters  of certain bodies of water are the Bayou D ’Arbonne

Lake Watershed District , R .S. 38 :2551 et seq. ; the Cypress-Black

Bayou Recreat ion and Water Conservation District , R. S. 38:2601 et seq.*;

the Recrea t ion  and Water Conservation District of St. Helena Parish ,

R.S. 38:2651 et seq. ~ ; the Black Lake Bayou Recreation and Water

Conservation District of Red River Parish , R S . 38:2701 et seq. ~ ;

the Bayou DeSiard-Ba you Bartholomew Cut-Off Loop Water Conser-

vation Board , R .S. 38 :2751 et seq. **; the Franklin Parish Watershed

District , R .S. 38 :2801 et seq. ***, the Black Bayou Watershed Distr ict ,

R. S. 38:282 1 et seq. ***; the Iatt Lake Water Conservation Dist r ic t ,

L.SA - Const. Ar t . 15 ~ 4~ (specifically authorized to divert water

fro m one watershed to another) ;  and the Bayou Lafourche Fresh Water

Dist r ic t , ~~ A - Const . Art .  15 ~ 3 and Act No . 113 of 1950~~~~~.

° Authorized to sell water made available by its facil i t ies.

Authorized to sell water made available by its facil i t ies , but may
not assess any charge against any municipalit y or other political
subdivision .

Authorized to contract  for  the sale of water impounded by it .

Authorized to sell wate r furnished by it f ro m the Mississ i ppi R iv e r .
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In addition , R.S. 33:4511 authorizes parishes and munici palities

ea st of the Mississ i pp i River  to grant  f r anch i ses  to private no nprofit

corpora t ions  for  the taking,  t ranspor ta t ion  and sale of su r f ace  water

from lakes and s t r eams  within the governmenta l  subdivision granting

the f r anch i se .

Section 6 of Article 13 of the Constitution of Louisiana provides

that :

“Corporations formed or to be formed under  the

laws of this Stat e fo r the purpose of construct ing and

operating gravi ty canals for  i r r i gation and navi gation ,

as well as plants for the generat ion and dis t r ibut ion of

hydro-electric power , shall have the right, under such

regulations as shall be prescr ibed by the State Board of

Eng ineers , to u t i l i ze  for such  purpose  the wr it e r s  of the

navi gable streams of this State , as well as the rig ht to

use as r e s e r v o i r s  or for  the s to r ing  of water  for  such

purpose the deser ted beds of f o r m e r  navi gable s treams

which may be the proper ty  of the State ;  p ro \ - ided , that

at the end of seventy years f r o m  the  omp l et i o n  of any

system of canals and hydro-electric plants by corpora t ions

avai l i r ’ ,~ themselves of the authority so granted , the i r

proper t y and plants shall become the propert y of the

State , to be oper ated  by it for  public r evenue  in such



manne r as na Leg i s la tu re  shall d i r e c t ;  uai  ~ ru ’. ~ 1~~ 1

further , t ha t  none of t h e s e  provis ions  shall be con-

s t r u c t e d  to app l y to canals  in existeni e prior to

January 21st , l °21 . ’’

and Section ~~ of Title 45 of the Louisiana Revised Statutes of 1”’O ,

which provides that :

“Corporations , operating under R.S. 45:cl (Corpora-

tions formed under the laws of this state for  the purpose

of cons t ruc t ing  and opera t ing  c anals f o r  i r r iga t ion  b y

gravity,) have the  ri ght to ut i l ize  waters  of navi gable

s t reams and other  waters  of the state for i r r i gation

purposes , under regulations which the Depar tment  of

Public Works shall prescribe , for the purpose of

prevent ing  unnecessa ry  i n j u r y  to private and public

proper ty. ”

Insofar as ground water  is concerned , t h e r e  in onl y one s tat u t o ry

provis io n in Louisiana remotel y applicable , and tha t  is A r t i c l e  505 of the

R ev i s e d  Civil  Code whic h provides  that :

“Th e ownersh i p of the soil c a r r i e s  with it the owner-

shi p of all that  is directl y above and under  it .

The owner  may m ike upon it all the plantat ions

and erect all the buildings which he thinks prope r , under

the except ions  es tab l i shed  in the t i t le :  Of S e rv i t t i d e s .



I -Ic may construct  be low the soil all manner

ol works , digg ing as deep as he deems convenient ,

and draw f rom them all the benefi ts  which may

ac c r ue , under such modifications as may result

from the lands and regulations concerning mines

md the laws and regulat ions of the police. ”

It has been held , however , that subterranean waters are fugitive

substances similar to oil and gas and are subject  to ownership onl y

when withdrawn from the earth arid reduced to possession , Adams vs.

Gri gsby, 152 So. Zd 619 (1963),

There is a possibilit y that the situation with reference to statutory

law may change in the not too distant fu ture  for by Act No. 188 of 1964

the Leg islature of Louisiana crea ted a Water Resources  Study Com-

mission to make a comprehensive stud y of the ground and surface water

resources  o the state and the leg islation neces sa ry  for  their  preserva-

t ion and to make its recommendations to the Leg is lature .

The following is a c omplete compilation of all the relevant statutory

material and j u r i sp rudence  prepared by members  of the facult y and

staff of Louisiana State University School of Law under the di rect ion

of George H. Hardy Ill for the Louisiana Water R e s O u r c e s  Resea rch

Institute :
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RIGHTS OF PROPERTY OWNERS , IRRIGATION, AND DRAINAGE

Sec. 1, Ownership of Surface Water

Sec . 1. 1 Non- Na’4gable Waters

(Louisiana Civil Code)

Art. 450: Things, which are comm n , are those the ownership of

which belongs to nobody in part icular , and which all men may freely use,

conformably with the use for which nature has intended them; such as air ,

running water , the sea and its shores .

Art.  482: Among those which are not susceptible of ownershi p,

there are som~ which can never  becom2 the object of it; as things in

comrn n, of which all m~n have the enjoym .~nt and use .

There are things , on the contrary, which , though naturally sus-

ceptible of ownershi p, may lose this qualit y in consequence of their  being

applied to somr~ public purpose , incompatible with private ownershi p;

but which resum’~ this quali ty as soon as they cease to be applied to that

purpose;  suc h as the hi gh roads , streets and public places .

Art.  505: The ownershi p of the soil ca r r i es  with it the ownershi p

of all that is di rectly above arid under it.

The owner may make upon it all the plantations, and erect all the

buildings which he thinks proper , unde r the exc eptions established in

the title: Of Servitudes.

He may c o n s t r u c t  below the soil all manner of works, digging as

deep as he deems convenient , and draw f ro m them all the b enef i t s  which

m ty ucrue , under Sin  h modi l  i i t i u n s  as in ty r e su l t  f r o m  the laws and

H
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regulations concerning mines and the laws and regulations of the police.

(Louisiana Revised Statutes)

R.S. ~:297l: It shall be conclusively presumed that any transfer,

conveyance , surface lease , mineral lease , mortgage or any other con-

tract  or grant affect ing land descr ibed  as front ing on or bounded by a

waterway, c anal , hi ghway ,  road , s t ree t , alle y, railroad or other ri ght

of way , shall be held , deemed and construed to include all of grantor ’ s

interest in and unde r such waterway,  canal , hi ghway, road , street , alley,

railr oad , or other ri ght of way whatever that interest  may be , in the

absence of any express provision therein particularly excluding the

same therefrom;  provided that where the grantor at the time of the

trans fer or other grant holds as owner the title to the fee of the land

situated on both sides thereof and makes a t ransfer  or othe r grant

affect in g the land situated on onl y one side thereof , it shall then be con-

c lus ive l y presumed , in the absence of any express provis ion the re in

par t icula r ly excluding the same t h er e f r o m , that the t r ans fe r  or othe r suc h

grant thereof shall include the grantor ’s interest to the center of such

waterway, canal , hi ghway , road , s t r ee t, alley , r a i l r o a d, or o the r  r i ght

of way; provided , f u r t h e r , however , that  no then existing val id  ri ght of

way upon , across  or over said p rope r ty so t r ans f e r r ed  or conveyed or

so presurn.~d to be conveyed and no w a r r a n t i e s  wi th  r e s p e c t  t h e r e t o  s h a l l

be in any manner or to a n y  extent i m p a i r e d , p r e j u d i c e d , or o t h e r w i s e

affected by any of the t e r m s  and provisions of this Part or because of

L - _ __ _



the fai lure  of such grantor  or transferor to therein make special reference

to such right of way or to incl ude or exclude same theref rom.  Acts

l~~56 , Nos. 555 , Sec . 1.

R .S. ~:2~~73: Any person who has made a t ransfer  or othe r gra nt

affecting land so descr ibed, their heirs or assigns whose ri ghts may be

af fected hereb y, shall have a per iod of one year f rom August  1, 1956 ,

within which to preserve and pro tect such ri ghts , by: (a) f i l ing  suit in

each parish where such land is situated , asserting such rights , or (b)

by recording a notarized declaration assert ing such ri ghts in the con-

veyance records of each parish where such land is situated within such

one year period ; and in case neither said m-~thod of p reserv ing  suc h ri ghts

is followed within one year f rom August  1, 1956 , said r i ghts shall be

forever  barred. Acts 1956 , No. 5 55 , Sec. 3.

R .S. 9:566 1: Actions , including those by the State of Louisiana,

to annul any patent issued by the state , duly signed by the governo r and

the register  of the state land office , and of record in the state land off ice ,

are prescr ibed by six years , reckoning f rom the day of the issuance of

the patent.

Jurisprudence

Sec. 1 . 2. Navi gab le W aters

(Louisiana Civil Code)

Art. 45 0: Things , which  are c orntn-)n, are those the ownershi p

of which belongs to nobody in particular , and which all men may freely

use , conformabl y with the use for  which  na ture  has intended them;  such

as air , running water , the sea and its shores .

10 
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Art. 453: Public things are those , the property of which  is

vested in a whole nation, and the use of which is allowed to all the mem-

bers of the nation, of this kind are navigable r ive r s , seaports , roadsteads

and harbors , highways and the beds of rivers , as long as the same are

covered with water.

Hence it follows that every m a n  has a right f reel y to fis h in the

r ivers , ports , roadsteads , and ha rbors .

Art. 482: Among those which are not susceptible of ownership,

there are some which can never become the object of it; as things in

common, of which all men have the enjoyment and use.

There are things , on the contrary, which though naturally susceptible

of ownership, may lose this quality in consequence of their being applied

to some public purpose , inc ompatible with pr ivate  ownership;  but which

resume this quality as soon as they cease to be app lied to that  purpose;

such as the high roads, streets , and public places .

(Louisiana Revised Statutes)

R. S. a :1101: The waters of and in all bayous , r ivers , s t reams ,

lagoons , lake s and bays , and the beds thereof , not under the direct  owner-

ship of any person on August  12 , 1° 10 , are decla red to be the property of

t he state. There shall n e v e r  be any cha rge  assessed against any person

for  the use of the waters of the state for  munic ipal , i ndus t r i a l , a g r i cu l t u r a l

or domestic purposes.

11
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While a knowled ging the absolute suprem i y of the  U . S. of

Arn~~rica over  the nav iga t i on  on the navigable waters wi th i n the borders

of the state , it is hereb y declared that the ownership of the water itself

and the beds thereof in the said navigable waters is vested in the state

arid that the state has the ri ght to enter into possession of these waters

when not interfering with the control of navigation ex er c ised thereon by

the U, S. of Am-~r ica .

All t r a n s f e r s  and conveyances or purported transfers and con-

veyances made by the state of Louisiana to any levee district of the state

of any navigable waters and the beds and bottoms thereof are hereby

rescinded , revoked and cancelled .

This Section is not intended to interfere with the acquis i t ion  in good

faith of any waters or the beds thereof transferred by the  State or i ts

agencies prio r to August 12 , l~~l0.

R.S. :1107: It has been the public policy of the State at all times

S u n - c  it s  a d m i s si o n  into the Union t ha t  all navi gable waters arid the beds

of sam e  w~t h i u  its boundaries ire comm n or publ ic  th i ng s  and i n s u s c e p t i b l e

of pr i~ .ite ownership; that no act of the legislature has been enacted in

out  r.c~ cntion of said policy, and that the i n t e n t  of the leg islature it the

t i nn -  of the  enai t rn en t  . . . ~if  R. S. 0:5661, and c ontinuousl y the r e if t e r

was and is now to  r a t i f y and c o n f i r m  onl y those patents which onveved

or pu r p o r t e d  to (Ofl \Cy 1;uhln lands susceptib le of pri~~tte o w ner s h i p of

the nature and t haracter , the alienation or transfe r of w h i c h  was author ized

h~ law but not patents or t r an s  t i  r s w h i i  h p u r p o r t e d  to t r;tns icr n i ~ i gable

~v t t e  rs and the beds t s. i n , - .

12
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R.S. i :l10 :~~ Any patent or transfer heretofore or hereafter issued

or m tde is null and void , so far as same purports to include such navigable

waters and the beds thereof , as having been i s s u e d  or  made in cont ravent ion

of the pub li policy of th is  state and without any prior authorizat ion by law;

provided that the provisions of this Section shall not . . .  apply to lands that

wer e susceptible to private owne rsh ip on the date of the patent or t rans fe r

by th e state or its agency.

R.S. 9:1109: No statute enacted by the legislature shall be construed

as to validate by reason of prescr iption or peremption any patent or trans-

fer  issued by the state or any levee d i s t r i c t , so fa r  as the same purpor ts

to include navigable or tide waters or the beds of same .

R .S. 9:5661 : Actions , including those by the State of Louisiana , to

annul any patent issued by the state , dul y si gned b y the  go crilor , and the

reg ister  of the state land office , and of record in the state land o f f i ce ,

are prescribed by six years , reckoning from the day 0f t he  i s s uan c e  of the

patent.

33 U . S. C A .  10: All navigable rivers and waters in the f o r m e r

Territories of Orleans and Louisiana shall be -and forever rein u n  publ ic

highways.

13
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Sc. 2. Right to Use and Divert  Surface Waters

Sec. 2. 1 I r r i gat ion

(Louisiana Civil Code)

A rt. 653: Servitudes being essentially due f r o m one estate to

another for the advantage of the lat ter , the y remain the same as long as

no c harige takes place  in regard to the two estates , whatever  chan ge may

take place in the owners .

Ar t .  654: Se rv i tude  is a ri ght so inherent in the estate to which

it is due , that the facult y of us ing  it , considered alone and independent

of the estate , can not be given , sold , let or m3rtga ged without the estate

to which it appertains , because it is a servitude which does not pass to the

person but by m~ ans of the estate .

Art .  661: He whose estate border s  on running wate r , may use it as

it runs , for  the purpose of water ing his estate , or for other purposes .

He throug h whose estate water  runs , whether  it originates there

or passes f rom lands above , may make use of it , while  it runs over  his

lands ; but he cannot stop or give it anothe r direct ion , and is bound to re turn

it to its ordinary hannel , wherc it leaves his estate.

Art .  674: The other particular servitudes imposed by law relate to

the following objects :

1. To boundary  walls,  inc losure s  and di tches :

2-5 omitted.

14
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Art .  689: Eve ry  di tch between two estates shall be supposed held

in comrn- n, unless there be a vouche r or proof to the con t r a ry .

Ar t .  714: The right of d r a i n  cons is ts  in the s e r v i t u d e  of passing

water  collected in p ipes or canals th roug h the estate of one ’s nei g hbor.

This servitude is different from the ri ght of drip, be cause the cha rge

i t i mu  ses is m ir e  o nor o u s .

It is much less  i n c o n v e n i e n t  to r e c e iv e  the r a in  which  f aU s  than a

bod y of water  which  may c a r r y  away the  land b y its violence.

The cont ra ry  se rv i tude  is t he ri g ht of prevent ing this passage of water .

Art .  720: The ri ght of d r a w i n g  water  is a s e rv i t ude  by which  one

suffers his neighbor to draw water from the well or spring he has on his

land; the use of thi s s e r v i t u d e  is confine l o those who live in the house of

the person enjoying the servitude , unless the contrary be expressed in the

tit le.

Art .  721:  The p r i n c i pal ru ra l  s e r v i t u d e s  are  those of passage , of

way, of taking water , of the conduct ing  of water  or aqueduct , of w a t e r i n g ,

of pasturage , of burning brick or lime , and of taking earth or sand from

the estate of -m other.

Ar t .  723 :  The ri g ht of d r a w i ng  water  f r o m  the spring of another is

also a s e r v i t u d e .

Art. 7~ 4: The conducting ot water or aqueduct is the ri ght by which

one conducts  water  f rom his estate t h r o u g h the land of his nei g hbor  b y

means of an aqueduct or ditch .

15



A r t . 727:  S rv i tude s  are ei ther  cont inuous or d i scon t inu ous .

Continuous servitudes are those whose use is or may be continual

without the act of man.

Such are aqueducts , drain , view and the like.

D i s c o n t in u o u s  s e r v i t u d e s  are such as need the act of man to be

exercised .

Such are  t h e  ri g hts of pa s sage, of drawing water , pas ture  and the  l ike .

Ar t .  743:  Servi tudes  are estab lished by all acts by which proper ty

can be t r a n s f e r r e d , and as they are  not susceptible of real de l i ve ry ,  the

use w h i c h  the owne r of the estate to whom the servi tude is granted , makes

of this ri ght , supplies the place of delivery.

Art . 752 : L~igal se rv i tudes  and even those which  r esu l t  f ro m  the

situa t ion  of places , may be altered by the agreement of pa r t i e s , provided

the public  interest does not suffer thereby.

Ar t .  756: If the right granted be of a nature to assure a real ad-

\ mntage to an estate , it is to be presumed that such ri ght is a real  s e r .  itcide ,

ct lt l i oc&g h it may not be so styled.

Thus , fo r  example , if the  owner of a house conti guous to lands

b o r d e r u i g  on the hi g h road , should sti pulate for t1~ ri ght of pas s ing  throug h 
- -- - - - - 

- 

I

1 wds , w ithou t  i t  be ing  expressed that the passage is f o r  the use of his hou se ,-

i t  would be not the less a real servi tude , for  it is evident t at- t1~m passage

is ot rc tl utility to the house . 
- 

-. - -



- --- --- -- ~~~~~~~~~~~~~ -
--—— . -------— ---- ---—--- - — -  - -- -- -.- - —-- - - ——.~ -- -- -- -------

Art .  757: If , on the other hand , the corn ess ion f rom its ~iature is

a mat te r  of mere  personal  convenience , it is cons idered  persona l , and

can not be made real but by express  decla ra t ion  of the par t ies .

Thus , for  example , if the owne r of a house near a garden or park ,

should sti pulate for the ri ght of walking and gather ing fruits and flowers

therein , this right would be considered personal to the individual , and

not a servitude in favor  of the house or its owner .

But the ri g ht becomes real anci ~s a predial servi tude , if the person

stipulating for the servitude , acquires it as owner of the  house , and for

himself, his heirs and assigns.

Art.  789: A right to servitude is extinguished by the n o n — u s ag e  of

the same during ten years.

Art .  795 : Prescription for  non-usage  does not take place against

natural or necessary servitudes , which originate f r o m  the s i tuat ion of r i t ce s.

Sec. 2 . 2. Drainage

- (Louisiana Civil Code)

Art .  505: The ownership of the soil c a r r i e s  with it the ownersh ip

of all that is directl y above and under  it.

The owner may make upon it all the plantat ions , and cr c t a l l  the

buildings which he thinks prope r , under the except ions es tabl ished in the

title : Of Serv i tudes.

17
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I -Ic may c o n s t r u c t  below the soil all manne r of works , di gg ing as

deep as he deems con~ en ien t , and d raw f r o m  them all t h e  b e n e f i t s  w h i c h

may a c cr u e , under  Su c h  modif ica t ions  as may r e s u l t  f r o m  the laws and

rcgula t inn s  c o n c e r n i n g  mines and the  laws and r egu la tions  of the police.

Ar t .  660: It is a s e rv i t ude  due by the  es ta te  s i tua ted  below to

r e c e i v e  the  w a t e r s  w h i c h  run na tu ra l l y f rom the es tat e  s i t ua t e d  above ,

provided the  in d u s t r y  of man has not been used to c r ea t e  that  s e r v i t u d e .

The p r o p r i e t o r  below is not at l iber t y to r a i se  any darn , or to m a ke

any othe r work , to p reven t  this  runn ing  of t he  wa te r .

The proprietor above can do nothing whereby the n a t u r a l  s e r v i t u d e

due by the es tate  below may be r e n d e r e d  more b u r d e n s o m e .

Art .  667: Althoug h a propr i e to r may do wi th  his es t a t e  wha tever

he pleases , sti l l  he can not make any w o r k  on it , w h i c h  may d e p r i v e  his

nei ghbor of the  libert y of enjoying his own , or wh i t h may be the cause  of

any damage to him.

A r t .  668: Al thoug h one be not it libert y to make al ly work  by w h i c h

his nei g hbor ’s bu i ld ings  may be damaged , yet  every  one his the l i be r t y of

doing on his own g r o u n d  wha t soeve r  he pleases , a l t h o u g h it  shou ld  occas ion

Some inconven ien c es  to his nei ghbor .

Tnais he Who ~5 not subiea t to any servitude ori ginating [rain a p i r t i c u —

l i r agreement in  that respec t , may r a i s e  his house is hi gh is he pleases ,

althoug h by such elevation he s h ot i ld  d a r ke n  the li g h t s  of h i s  nei g hbor ’ s

(nei g hbors ’) ho u s e , bec tuse this it. t (na tsions onl y in i n c o n v e n i e n c e , but not

a. r i- il d mrn.tge .

18
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Art .  674: The other par t icular  se rv i tudes  imposed by law relate

to the following objects :

1. To boundary walls, inclosures and ditches:

2-5 omitted.

Art .  68 :~~ Every  ditch bet ween two estates  shall be supposed held

in common , un less  t h e r e  be a voucher  or proof  to the  c on t r a r y .

A r t .  714: The ri g ht of d ra in  cons is t s  in the s e r v i t u d e  of passing

water col lected in pipe s or c anals throug h the estate of one’s neighbor .

This s e rv i t u d e  is d i f f e ren t  f r o m  the ri ght of d r i p, because the

cha rge  it imposes is more onerous .

It is mu ch  less inconven ien t  to r e c e i v e  the r a in  which  f a l l s  than a

bod y of water  w h i c h  may c a r r y  away the land by its violence.

The con t r a ry  se rv i tude  is the ri g ht of p r even t ing  this passage of

wate r .

A r t . 7~ 1: The p r i n c i pal r u r a l  se rv i tu d e s  a rc  those of p assag i~, of

w a y ,  of takiiig water , of the  c o n d u c t i n g  of wa te r  or aqueduct , of wa t er i ng ,

of pas turage , of b u r n i n g  b r i c k  or l ime , and of t ak ing  e a r t h  or sand from

the estate of another.

Art . 724: The conduc t ing  of wate r or aqueduct is the rig ht by which

one c o n d u c ts  wate r f r o m  his estate throug h the  lan d  of h i s  nei ghbor by me ins 
-

of in aqueduct or ditch.

Art. 727: Se rvitudcs are either continuous or dis ont  n i o u s .

Continuous se rv  itu de s  i r e  t hose  ‘~ h o s e  list is or nl iv be c ontinual

without the u t  of man .

1°
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Such a re  a q i i c d wt s , d r a i n , v i e w  amid the l ike .

Discontinuous ser~ ituc1e s are suc h as need the  -“ t of man to be

~~ie ri st d.

Sa  h i t - c the  ri ghts of passage , of d r a w i n g  wa te r , p a s t u r e  and the

l i k e .

A r t .  7 4 3 :  S e rv i tu d e s  a re  es tabl i shed  b y a l l  ac t s  by which  p rope r t y

t i ll  be t r a n s f e r re d , and - i s  t i l l -v  or e  not suscep t ib l e  of real  d e l i ’ - e r y ,  the

use w h i c h  the owne r of t he estate to whom the se rv i tude  is granted . makes

of th is  ri g ht , supp lies the place of d e l i v e r y .

A r t .  7 - 2 . : heqal  s e r v i t u d e s  and even  those which r e sul t  f r o m  the

situation of places , may he a l te red  by the agreement ot p a r t i e s , p r o v i d e d

the public i n t e r e s t  does not s u f f e r t her eb y.

Art. 756 :  If the ri g ht granted be of a nature to a s su re  a real advan tage

to  an estate , it is to be p r e s u m ed  that  s u c h  ri g ht is ,t real servitude ,

althoug h it may not be so s t y led.

Thus , f o r  example , if the  owner  of a house con t i guous to lands

b o r d e r i n g  on the  hi gh road , should s t ipulate for  the rig ht of passing throug h

lands , w i t hout it be ing  exp res sed  tha t  the passage  is f o r  t he  use of h is

ho se , i t  Nould be- not less a real  s e r v i tu d e , fo r  it is cviclcn t that the passage

i s  oi  rc tl u t i l i t y to the  hous

A r t . 757:  If , on ti le o t h e r  hand , t i l t -  t t i t i c  es s ion I rum  i t s  nat I i  rt i S

matter of m t - r e  p ersonal  i -onven ience , it is considered personal , and

in n i t  be made r e - i l  but  by express  d e c l a r i t i n n  of the p ar t i e s .

20 
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Thus for  example , if the owner of a house  n ea r  a g a r d e n  or park ,

should s t ipulate  f o r  t h e  r i ght of walking arid g a t h e r i n g  f r u i t s  and flowers

t h e r e i n , t h i s  i’~ig ht would be cons ide i e d  personal  to the m d i ’  idual , and

not a serv i tude  in favor  of the house or its owner .

But t h e  ri ght becomes real and is a p red ia l  se i -v i t u d e , if the  person

st ipula t ing for  the  s e r v i t u d e , acqu i res  it as owner  u I  the house , and for

himself , his h e i r s  and ass igns .

Ar t .  777:  The owner of the estate which owes the servi tude can do

nothing tending to diminish its use , or to make it more inconvenient.

Thus , he can not change the condition of the premises , nor t r a n s f e r

the exercise of the servitude to a place dif ferent  f rom that on which  it

was assigned in the f i r s t  in stance.

Yet if this pr imit ive  assignment has become more  burdensome to

the owner  of the estate which  owes the se rv i tude , or if he is t h e r e b y pre-

vented f r o m  making advantageous r epa i r s  on his  e s ta t e , he may o f f er

to t h e  owner  of tile othe r es ta te  a place equall y on \ e i l i e nt  f o r  the ext  r i  ise

of his ri ghts , and tile owner  of the  es ta te  to w h i c h  t u e  s e r v i t u d e  is due can

not r e f u s e  i t .

A r t . 778: on thc ot h e r  hand , he ~v lici i l t s  - i  r i g ht of ser v i t u de  in use

it onl y a c c o r d i n g  to his t i t l e , w i thou t  be ing  it h i b e  ri  y to m i k e  e i t h e r  ii i  t he

es ta te  w h i c h  owes the ser ’  it ~~de , or in tha t  to w h i c h  the se r v t  e d ’  i s  di ic

any a l t e r a t i o n  by w h i c h  t i  e on d i t i u n  of the  f i r s t  may be made w o r s e .

Art. 780: A ri ght t o  s e r v i t u d e  is e x t i n g u i s h e d  by the  n o n — u s a g e  of

the  s itne d u r i n g  ten yea r s .

2 1
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Art. 795: Prescription for non-usage does not take place against

nat ural or necessary  servitudes , which ori ginate f rom the situation of

places.

Note: The Rev i sed  Statutes on dra inage  d i s t r i c t s  may be found in

Chapter 2 , Section 17 of this  compilation.

Sec. 2. 3 Pollution

(Louis iana Civil  Code)

Ar t . 661: He whose  estate borders  on r unning water , may use

it as it runs , for  the purpose of wa te r ing  his estate , or for  othe r purposes .

He throug h whose estate water  runs , whether  it ori g inates there

or passes from lands above , may make use of it , while it runs over his

lands; but he can not stop or give it another direction , and is bound to

r e t u r n  it to its o rd inary  channel , where  it leaves his estate .

(Louisiana Revised Statutes)

R .S. 56: 1434: The Stream Control Commission of Louisiana has

-ontrol of waste  d isposa l , public or pr ivate , by any person , into an y of

t i le  wate rs  of the state or t r i bu t a r i e s  f lowing into s u c h  wa te r s  fo r  the

prevent ion  of pol lut ion tending  to destroy f i s h  l i fe , o ther  aquatic life ,

wild or domes t ic  - nirnals or fowls or to be i n ju r ious  to the public heal th .

R.S. 56:1435: ( The commission may make and promul gate such

rules  and conduct  such  inves t i gat ions as it deems necessar y to carry out

the provision of this  Par t . )

, )  
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R. S. 56:1439 : The commiss ion:

(1) Shall establish pollution standards for  waters  of s t a t e . . .

(2) May determine the volume of wate r f lowing in any s t ream,

and the hig h and low water  marks  a f fec ted  b y the waste disposal of any

person ;

(3) May r e gu l a t e  or  r e s t r a i n  the d i s c h a rg e  of any waste mate r ia l

into any water  of t u e  ~ t t t i ’

R .S. 56 :144 2 . :  (Any person who fee ls  h imsel f  ag g r i e v e d  by the

restrictions of the ommiss ion  m a y,  a f t e r  f i l i n g  a p e t i t ion  with the

com m ission , be e n t i t l e d  to a h t ’ t r i n g  of the matter in~ oh-ed.  The f inal

decis ion of t he  c o m m i s s i o n  is s n l u -~ i ’ i , but  m y  be r ev iewed  de novo

in the d i s tr i c t  c o u r t  iii East  Baton Rouge  Par i sh . )

R .S. 56:1451:  No pe r son  shall knowing ly and w i l l f u l l y empt y or

d r a i n . .,  f rom any pump, r e s e r v o i r , well , or oil f i e ld  into any na tu ra l

s t r eam of the s tate  any oil , salt wate r , noxious or poisonous  gases , iii

quant i t ies  su ff i ci en t  to des t roy  the f i s h  t h e r e i n .

R . S .  40:11:  The Board of Public Hea l th  and Safe t y has e x c l u s i v e

j u r i s d i c t i o n , control , and au thor i t y u - c r  m a r i t i m e  qua rant ine , wate r

supplies  and waste d i s po s a l  w i th in  the  s tat e  .

( The Board is a u t h o r iz e d  to p r e  ~ re  a saint cv ode I t , r  t he  s t a te  con—

tam ing rules , r egu lat ions  and o r d i n a nc e s  fo r  the lrnproveilleflt and a n i e l i o —

ra t ion  of the h ygen i c  and s - i  n i t i  rv cond i t i ons  ot t h e  state. rile code shal l

provide s pe c i  tH y f o r  the supe rv is i o n  at  ~v it e  r supp l i e s  and di sposal of

waste .

23
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R .S. 40:12 : (Provides penalties fc violations of the sanitary code.)

R .S .  56:322: In order to prevent t~e pollution of any waters of the

state . . .  or the modification of natural  conditions in any wa y detrimental

to the interests  of the state , no person shall d ischarge  or permit  to be

discharged . . .  directly or indirect ly into the waters  of the states , any

substance which ...  in any way adversely af fects  the in te res t s  of the

state.

Sec. 214 Canals

(Louisiana Civil Code)

Art.  505: The ownership of the soil ca r r i es  with it the ownership

of all that is d i rec t ly above and under it.

The owner may make upon it all the plantations , and erec t  all the

buildings which he thinks proper , under the exceptions established in

the  t i t le:  Of Serv i tudes :

He may cons t ruc t  below the soil all manner of works , di gg ing as

deep  as he deems convenient , and draw from them all the benefits which

may accrue under such modifications as may result from the laws and

re gulations concerning mine s and the laws and regulations of the police.

(Louisiana Revised Statutes)

The following rev ised  statutes provide for the ri ght of corporations

t o  expropriate  propert y, cons t ruc t  and use canals for  i r r i gation purposes,

transport ion of f re i g ht and passen gers  and development of hydroelect r ic

power for  lawful uses and purposes.

24 
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R .S. 4 5:6 1: (Corporations formed for  the purpose of construct ing

and operating i-anals for irri gation by gr a v i t y have the power to acqui re

all land needed  and if n e c e s s a r y  to exp rop r i a t e  such  p roper ty  for  ri ghts

of way and for  r e se rvo i r s . This powe r of expropriat ion shall not be

exercised w i t h i n  any townshi p or se tion occup ied by an y cana l in ac tua l

use , w i thou t  the consent  of the owners  of such  canal . Such power is to

be exe rc i s ed  in the  manner  now prov ided  fo r  b y the genera l  e x p r o p r i a t i o n

laws of the s t a t e . )

R . S. 45:62 : Corporat ions , opera t ing  under  R .S. 45:6 1 , have the

ri ght to ut i l ize waters  of navi gable s t r e a m s  and other  waters  of the s tate

for  i r r i gation purposes , unde r regula t ions  which  the Depar tment  of

Public Works shall prescribe , for the purpose of preventing unnecessary

in jury  to pr ivate  or public p roper t y.

Cf. R .S. 1 1:110 1,  wh ich  states tha t  no cha rge  shall  ever  be lev ied

on the ag r i c  ul tural  use of state waters .

R.S. 45:63: (Corporations a s se r t i n g  the  p r i v i l eg e s  of the two

statutue s above a rc  deemed publi c s er v i c e  o r p o r a t i o n s . )

R. S. 45 :64:  Domest ic  c o r p o rat i o n s , ex t  -pt those  p rov ided  for  in

R . S. 45:6 1 , o r g a n i z e d  wi th  powe r a! b u i l d i n g ,  c o n s t r u c t i n g  and ope ra t i ng

- a n t l s  f o r  i r r i gat ion , for  the t r a n s p o r t a t i o n  of f r e i g ht and passi-ng e rs ,

and fo r  the d e v e l o p m e n t  of h y d r o - e l e e t r i c  power  f o r  l awfu l  uses  and pur-

poses , have t i le  ri ght to e x p r o p r i a t e  ri g h t s  of w i ~ - f o r  t he se  anals , and

for tele g r a p h , t e l e phone , and h y d r o~ e I e c t r i c  l ines , i nc iden t  to the  on-

dt t c t i o n , ope r a t i o n  and m a i n t en a r u  e of t h e s e  can ils , and lands t a r  r e s e r vo i r s ,

2 5
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i t  i i  s i tes , j u l  d v k s , f o r m i ng  a part of the i r r i gation canal  and

h y dr o - e l e c t r i c  sy s t e m.

P . S. 4 a : t - S :  The r ig ht of expropr ia t ion  by the corporation discussed

in 1~ . S. 4~n m 4  shall be exercised in the same manner , by the same pro-

e d i u i g ~~, and t i n d e r  the same l imitat ions now imposed by law on rail-

roads m d  uth c  r quas i -pub l i c  corpora t ions ;  except th rough  those town-

s h :ps , sec  t i u i i s , or p roper t i e s  that  are now occup ied by i r r i gation canals.

R . S. 4 5 : t - t - :  Corporat ions,  desc ribed in R .S . 45:64 shall have a

r ig ht of wtv not exceeding six hundred feet wide for the building and con-

St r ut  t ion  . . . of canals , la te  ral  d i tches  and conduits , unde r , ave r , and

i ross all publ ic  lands and not exceeding  f i f t y feet  f o r  h y d r o - e l e c t r i c

line  s.

R .S. 45:67: (The ri g ht to cons t ruc t  works b y corpora t ions  des-

i r ibed in P . S. 45:65 across all streams and water shall not impede or

i n t e r f e r e  with  navi gation , d r a i n ag e , or the  n a tu r a l  s e r v i t u de  of the  l ands

on w i l i ch  the  r i g hts  of w ay  may be e x e r c i s e d .

P . S .  45:68: (The co rpora t ions  d e s c ri bed  in P. S. 45:64 have  the

r i g ht to build and main ta in  their works across all publ i c  r u r a l  h ig hways

a nd roads , w i t h  the consent  of the loc~il a u th o r i t i e s  h a v i n g  j u r i s d i c t i o n

upon Sw h terms as the a u t h o r i t i e s  may  impose .

R . S. 4 5 :h  ‘ (The corp o raticn s d e s cr i b e d  in P . S . 4 5 :t - 4  ha~ e t h e

ri g ht to bu i ld  inc h ma in ta in , a long  the  r oute  of t h e i r  w o r k s , t e l e ph on e

- ~~~~~~~~-
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and te legraph  lines , and to e rec t  poles for  the t rans miss ion  of e lec t r i c

powe r for  all uses incident  to and connected wi t h the  o per a t i o n s  and

purposes  of these  w o r k s . )

R . S. 45 :70:  No corpora t ion , opera t ing  nder  P .S . 45:64 , shall

e x e r c i s e  any r i ght of expropr ia t ion  or be co n s i d e r e d  as a public ut i l i ty

until  it has f i led wi th  the S e c r e t a ry  of State a resolu t ion  of its board of

directors - - - ag r e e i n g  that the corporat ion shal l  be a public ut i l i t y

for the di s t r i bu t i on  of water for ir r i gation , for the  t r anspor ta t ion  of

f re ight and passengers , and for  fu rn i sh ing  hydro-e lec t r i c  power and

electricity, or either of them.

R.S. 34:361: The constructing, deepening,  w iden ing ,  improv ing

and maintaining of navi gation canals . . .  existing streams , lakes , or

other water courses for  navi gation purposes , and the acqui r ir ~ of propert y

for  such  purposes  . . no part  of which  shall be more  than  one-ha l f  mile

f ro m the center  of (the water  cour se s )  a re  declared to  be works  of

publ ic  i m p r o v e m e n t , the  t i t le  to w h i ch  shal l  - st in t u e  publ i  and fo r

publ ic  purposes.

R .S. 34:362 : (The munic i pal i t ies  and the parishes a r e  au t h o r i z e d

to acquire  proper ty  for  any  of the works enumerated  in P . S. 34:36 1

e i ther  by pu rchase , donation or expropr ia t ion  and i n c ~’ c o n t r a c t  f o r  these

works  neces sa ry  to c a r r y  out thi s g ran t .

2 7

-- ~~~~~~~~~~ -- “ -~~~~~~~ --- -~~~ -- -~~~~~~~~~~~-- ~~~~~~~~~~~~~~~~~ ‘ --- -~~ -~~~



L

Sec. 3 Use of Banks of Watercourses

(Loui siana Civil Code)

Art .  455:  The use of the banks of navi gable r iv e r s  or s t reams is

publ ic ;  acco rd ing ly,  e v e r y  one has a ri ght f r e e l y to br ing  his vessels

to land t h e re , to make f a s t  the same to the t rees  w h i c h  are  there

planted , to unload h i s  essels , to deposit  his goods , to d ry  his nets ,

and the l ike .

Nevertheless the ownershi p of the r iver  banks belongs to those

who possess the ad jacent  lands.

Sec. 4. A l luv ion  and D e r e l ict i o n

( Lcuis iana Civil  Code)

Art ic les  50~~-5 l 8  are merel y mentioned to make the picture com-

plete. They a r e  not cons ide red  inp ortant enough to w a r r a n t  reproduct ion

he r e .

Se. .~~~ Ground Water

( L o u i s i a n a  Civi l  Code)

Ar t .  505 : The o w n e r s h i p  of the soil irries with it the ownership

of al l  that  is d i r e c t l y above and under it.

The owner may make upon it all tile plan ta t ions , and erect all the

biildings which he thinks prope r , under  the  excep t ions  e s t a b l is h e d  in

the title : Of Servitudes :

28
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He may c o n s t r u c t  below the soil all manner  of works , di gg ing

as deep as he deems convenien t , and d raw f r o m  them all the benefi ts

which  may a c c r u e , unde r  such  modi f ica t ions  as may resu l t  f r o m  the

laws and regu la t ions  conce rn ing  mines and the  laws and r egula t ions

of the police.

2
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RIGHTS AND POWER S OF STATE AND LOCAL AGE NCIES OR
ORGANIZATIONS

Sec. 6. State Depar tmen t  of Public Works

~Louisi i na Revised  Sta tu tes)

R .S. 38:2 : The func t ions  of the Depar tmen t  of Public Works shall

comprise all of the admin i s t r a t i ve  funct ions  of the s ta te  in r e l a t ion  to the

pl a n n i ng ,  - le s i gn , s u r v ey  and cons t ruc t ion , operat ion , main tenance  and

reapir of public bui ldings  used in connect ion with the opera t ion of the depart-

ment , and levees , canals , dams , locks , spillways , r e s e r v o i r s , drainage

systems , i r r i gation systems , landing fields and other aeronaut ical  fac i l i t ies  

inland navi gation pro jec t s , f lood control and r i ve r  m~~ ovement pro-

g r a m s .  . . . The depar tment  shal l  r ender  all eng inee r ing ,  economic and

othe r adv i so ry  s e r v i c e s  wi th in  the scope of its funct ions to port t e r~~~na1

d is t r i c t s  and other  local government subdivisions and special  d i s t r i c t s

wh ich  its fac i l i t i es  al~ j w , sub j ec t  to the ri ght to be re imbursed  for

reasonable  costs .

Comment:  A person des i r in g to diver t  wate r  for  i r r i gat ion purposes

by pumping f r o m  tile Houston R i v e r , which  is navi gable , would not need

the  permiss ion of the Lo uisiana Flood Control and Water  Conse rva t ion

Commiss ion, but  would r iced the pe rmis s ion  of the State Board of Eng i n e e r s .

Op. Att y. Gen. l h 3 6 _ l t i 3 8 , p. 582 .

P .S. 38 :3: The Depar tment  of Public Works sh a l l  p lan s y s t e m s  of

inland waterways , navi gation , d ra inage ;  i r r i gation and w at e r  co n s e r v a t i o n

30
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p r o j e c t s  ~~~. . and i n i t iat e , sponsor , and c a r r y  th roug h to comp let ion all

waterwa y p ro j ec t s  which  will fu r the r develop and expand the wate r

re sources  of L o t i i s i c n c , whe the r  projects  are under  the Flood Control

Act  or any other fedora! agency

P. S. 38:4: (The Department  of Public Works m ay, on its own

i n i t i a t i ve  and at its own expense wi th  any money f r o m  the s ta te , drain

and reclaim the  m a r s h , swamp and o v e r f l o w  lands in the state , with

the view of t ontrol ling floods and causing se t t lement  and cul t iva t ion  of

the lands.)

P.S. 38.6:  (The co-operation with a drainage district is upon any

te rms  and conditions p rescr ibed  by the Depar tment  of Public W o r k s . )

Sec. 7. Department of Conservation

( Louisiana Revised Statutes)

P .S. 30:1: ( All na tura l  r e s o u r c e s  of the s tat e  not w i t h i n  l he  j u r i s  -

d i c t i o n  of other state depar tments  or agent  ies a re  within the j u r i s d i c t i o n

of the  State Department  of C o n s e r v a t i o n . )

R . S .  30:4: (The commiss ione r  has a u t h o r i t y  to  m a k e , a f t e r  notice

ari d h e a r i n g ,  any reasonable  ru les , r egu la t ions , and o r d e r s  that  a re

net essary: (1) To requi re  the d r i l l i n g ,  cas ing , and plugg ing of wells

to be done in suc h a manner  as to p r ev e n t  t he  i n t r u s i o n  of water into

oil or gas s t r a t a ;  to prevent the  po l lu t ion  of f r e s h  w~~1c r- s upp li ~s by

oil , gas , or salt  w at e r ;  and to r equ i r e  r c c ~ion tb i e  bond w i t h  s e c u r i t y

31



for  the p e r f o r m a n c e  of the dut y to plug each d ry  or abandoned well .

(4) To p reven t  the drowning by water of any s t ra tum or part  the reof

capable of produc ing  oil or gas in pay ing q ua n t i t i e s , and to p reven t  the

p r e m a t u r e  and i r r e g u l a r  enc roachmen t  of w a t e r  w h i c h  r e d u c e s , or

tends to r e d u c e , the total  u l t imate  r e c o v e ry  of oil or  gas f r o m  any

pool . (10)  To regu la te  s e c o n d a r y  r e c o v e r y  methods , including the

i n t roduc t ion  0 gas , a i r , water , or  o the r  subs tance  i n t o  p roduc ing

format ions . )

R .S. 30:22: (Prior to the use of any underground reservoir for the

storage of na tura l  gas the commiss ioner , a f t e r  public hear ing shall

have found : (2)  That the use of the  u n d e rgr o u n d  r e s e r v o i r  fo r  the

s to r age  of na tu r a l  gas wi l l  not contaminate  o ther  f o r m a t i o n s  c o n t a i n i ng

f r e s h  water , oil , gas or o t h e r  c o m m e r c i a l  deposits . )  —

Sec. 8. Munic i pal C c c r : i r a t i o n s

( L o u i s i a n a  R e v i s e d  S ta t u t e s )

R . S. 33:361: The municipal c r  por tion shall have  the power

(2 )  To p u r c h a s e , accep t , r et  d y e  by dona t ion  or othe  rwise , hold

md sell  or o t i i e r w i s e  d ispose  of movab les  and i m m t v ti ~~es w i t h i n  or

w i t hout  the  c o r p o r i t  l i m i t s , f r  pa rks , c m et a r o - s  . . . w i t e r w o r k s  

m d  fo r  all othc r rnu nic  I p I p u r p o ses .

(3 )  1( 1 m ake ii cont ra ts and t i do al l  o t h e r  a t i ~ in  r e l t i ut to i t s

pc I) r t y and con  e m s  il i S S  ry  t o  t h e  ex e r c is e  of i t s  o r p o r a t e  powers .

32
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R.S .  33 :40 1 :  (The mayo r and board of a lde rmen  of eve ry  rnuni-

c~palit y shall  have  the power :

(12)  to g ran t  to any pe r son  the use of the s t r e e t s , al leys , and

public g rounds  for  the purpose  of lay ing gas , w a t e r , sewer , or steam

pi pes to be used in f u r n i s h i n g  or supp l y ing til e m u n i c i p a l i ty  and inhabi-

tants or  any p e r s o n  or c o r p o r a t i o n , with gas and w a t e r .  This  ri ght of

use , no m a t t e r  what  -h a r a c t e r  it t akes , sha l l  not be gr a n t e d  f o r  longer

than t w e n t y - l i v e  y e a r s , and the ri g ht of use s h a l l  riot be e x c l u s i v e .

If approval  of the proposed g rant  is r eq u i r e d  b y law , it  sha l l  be approved

by a ma jor i t y of the  proper t y t a x p ay e r s  in t i -
~ munici palit y.

(20)  to exe rc i se  the r ig ht ol eminent domain  for  the p u r p o s e  of

perfecting its drainage system , and may exerc i s e  the ri g ht w i t h o u t  t~

well as within  its l imi ts .

(23)  to e r e c t , p u r c h a s e , ma in ta in , o p e r a t e , dnd r egu l a t e  w a t e r -

works ; to lease the same to any pe r son ;  to p r e s c r i b e  the r i t e  at w h i c h

water is to be supp lied; to ac q u i re  b y p u r c h a s e , dona t ion , or  con demna t ion

in the name of the munici palit y, srf t ab le  g r o u n d s  w i t h i n  or w i t h o u t  the

c o rp o r a t e  l i m i t s , upon w h i c h  to e r e c t  W t t e  r w o r k s , the r i g ht of w ay s  to and

f r o m  such  works , and a l so  the  r i g ht of w y  f or  l v  ing w u t e  i-  p ipes  w i t h i n

the  c o r p o r a t e  l i m i t s , and f r o m  s in h w i t  r w o r k s  t i  t i le  m u n i c  i i )  I i t \  ,

and to ex ten d  sue  h r i g h ts  1 rom ti me to t i m e ;  or to  c oot  1- a t w i t h  i f l\

person  for  the  e r e c t i o n  and mn i i i t e n ,  r i ce ol  w i t e  r wc rk~ , fixing watc r

r it e s  in the o n t r i  t sub j e c t  to m u n i c i p a l  r e g u i . t  i i i. I~- i t  su c h  a con-

t r a c t  shall not be e n t e r e d  in to  fo r  a l o n g e r  t e r m  t h u  t w e n t y  - f i v e  y e - i r s
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nor unt i l  s u b m i t t e d  to tile vote of the qua l i f i ed  e l e c t o r s , and approved

b y a m a j o r i t y  of t h e m .

(24)  To es tabl i sh  and c h a ng e  t h e  hannel of streams and water

courses wh e n ev e r  to do so will promote  the  hea l th , c o m f o r t , and con-

ven iences  of the  i n h a b i t a n t s .

(25)  To control , guide , or de f l ec t  the c u r r e n t  of a r ive r , with

the approval  of ti le State Depar tmen t  of Public Works . )

P . S. 33:404: (The mayor  shall  have the j u r i s d i c t i o n  ves ted  in

him by o rd inance  over all places  wi th in  f ive miles of tile co rpora te

l imits  for  the  e n fo r c e m e n t  of any cemeta ry  or wate rworks  o rd inance  and

reg u la t ion  t h e r e o f . )

R . S .  33 :S-l l: Proper t y wi th in  the c o r p o r a t e  l imi t s  of the c i ty  may

be expropr ia ted  for  any public or municipal purpose , and to t h e  fu l l

ex t e n t  of the au t h o r i t y g r a n t e d  by the cons t i tu t ion  of the state . . . By

5 u ch  e x p r o p r i a t i o n  tile c i t v  may acqui ri p e r f e c t  ow ie rship or  any less

i n t e r e s t , se r v i t u d e , or use . Expropriation v t  p roperty located outside

t h e  l imi ts  of the ci t y shal l  be made a c c o r d i n g  to t i le  r q i i  r r l l nt s  of ,

and as pro s ided by g e n e r a l  law .

R . S. 33:842 -845: (Give  p r o c e d u r e  for  e x p ro p r i a l  i n  of Pr o p e r t y.

Sc . . Police J u r i e s

( Louis Ian Revised St itul s)

1~.S. 13: lHt : The police j i r a S  shall have t i l t ’  follow ing po\~
ers:H
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(2) To regula te  the  proport ion and d i r e c t i o n , t h e  m i l t k i i g ar i d

r epa i r ing  of tile roads , b r id ges , causeways , d ikes , darns , ic c e s , and

hig hways .

(3) To regula te  the  c l ea r ing  of the banks of r i -e rs  and n a t u ra l

d r a i n s  . . fo r  the purpose  of s e c u r i ng  a f r e e  p a s s a g e  fo r  boats and o~I ler

wate r c r a f t  . . .  or the towing of logs or timbe r .. . to bui ld  dams to pre-

vent  the  en c r u t  iiment  of salt wa ter  fr o m  the Gulf of Mexico or any bays ,

in le t s , or s t r e a m s  connected  the rewi th , into f r e s h  w at er  s t r e a m s , w hen

such  salt water shall be found in jur ious  to p roper t y.

(12) To cause to be opened in any town or s u b u r b  . . .  such  anc i en t

na tura l  drains as have been obstructed by the owners  of t h e  cd~~u e mi t

lands ... to cause any water course which is not navi gable to be f i l l ed

up f o r  the purpose of c a r ry ing the public  hi ghways  ovei-  the same;  pro-

vided no inju ry  t h e r e b y be caused to the  nei g h b o r i n g  i n h a b i tan t s ;  and

wheneve r  an app l icat ion is made by more  than  t w e l v e  in h a b i t t r i t ~ .

and it is found n e c e s s a ry  to di g one or more  c o m m o n  d r a i n i n g  d it ~~i e s , the

j u r i e s  may order  such  to be done at the expense  of tPe i n h a b i t a n t s  .

( p r o v i d e d  that  persons a g g r i e v e d  have  the  ri ght em comp l a i n i n g  i t  S ic

works . )

(1 3) To construct and maintain  d r a inage  d i t c  lies iid drainage

cana l s  to a c q u i r e  lands fo r  neces sa ry  pub l i c  pur m i s s , i nc lud ing  r ig hts

of way ,  canals  and dit hes by e x p r o p r ia t i o n , p u r c h a s e , p r e st  F I~~t i n  or

b y donation; to enter  into con t r ac t s  for  ti le construt t u n  1 i h wor k s , and
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to p u r c h a s e  m a c h i n e r y ;  to allocate , use and expend the genera l  alimony

of the pa r i sh;  to i n c u r  debt and issue bonds for  the cons t ruc t ion  of such

works ; and to tax fo r  ma in tenanc e of suc h works ; to ente r into contracts

under  such  t e rms  and condi t ions  as may be mutuall y agreeable  with the

State , t h r o u g h the D e p a r t m e n t  of Public Works for the  s ecu r ing  of State

aid for  the purposes  h e r e i n  a u t h o r i z ed ;  to cooperate and par t ic i pate in

m y  State or Federal  aid p rogram.

(26)  The police j u r i e s  are g iven the r ig ht to expropr ia te  property

in o rde r  to f ac i l i t a t e  the cons truc t ion , maintenance and operation of

c an t i s .

P.S. 33: 1237: A police jury may close and dam , on its own ini t ia t ive ,

small canals or st reams of wate r in the pa r ish  which  it f inds hazardous

or de t r imen ta l  ... des t ruc t i ve  or h a r m f u l  to p rope r t y or to the public

heal th  and which  are  riot unde r  the j u r i s d i c t i o n  of the Uni ted  States ,

when it has the w r i t t e n  approva l  of the Depa r tmen t  of Public Works ; and

if w i th in  a levee d i st r i c t , the  wr i t t en  approval of the  board of commiss ioners

of the levee d i s t r i c t .

R .S. 33:12 38: (Provides procedure  to be fol lowed in P .S. 33 : 1237 .)

Sec. 10. Water Works Distro .

(Lou i s i ana  R e v i s e d  S ta tu tes )

R.S. 33:38 11: (Po l i ce  j u r i e s  may d i v i d e  t h e i r  r e s p e c t i ve  p a r i s h e s

into one or more wate rworks  d i s t r i c t s .  The police j u r y  rii ay abolish a

I t -
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waterworks  d i s t r i c t  or may change its bounda r i e s ;  provided that obli-

gations exis t ing  at the time of such abolishment  or change shall not

be affected. Before the abolishment or change , the police j u r y  shal l

adopt a p r e l i m i n a r y  resolu t ion  dec 1ar~ng the intent ion of the police j u r y .

Notice of a hear ing shall be g iven to the publi  and a h e a r i ng  shall  be

held . )

R . S .  33:38 14: Police j u r i e s  shall fo rm a w a t e r w o r k s  d i s t r i c t

when petitioned to do so in wri t ing b y not less than twent y - f i v e  persons

owning and assessed for  lands in the d i s t r i c t .  Corporat ions may si gn

the petition only if domiciled in the d i s t r i c t .  The peti t ion shall set

for th  the boundaries of the d i s t r i c t  and the names of persons to be ap-

pointed as commiss ioners  of the d i s t r i c t .

R. S. 33:3815: (The waterworks  d i s t r i c t  shall const i tu te  a bod y

corporate in law , wi th  all the powers of a co rpora t ion . The w a t e r

works d i s t r i c t  may expropr ia te  p roper t y for  any purpose  it deems ne i s -

s a r y  in the opera t ion  of its wa te rworks  sys t em , ari d may  a c q u i r e  b y

donation;  pu rchase , or e x p r o p r i a t i o n  any e x i s t i n g  w i t e rw o r k s  system in

the d i s t r i c t .  Tile d i s t r i c t s  may di g 01( 1 C X ~~~~t\  a te  t i le  roads , s t r e e t s ,

sidewalks , and al leys in the  d i s t r i c t  for  the purpose  of  l ay ing  pipeline

or wate r mains . It m a y  a c q u i r e  all m a c h i n e r y  n e c e s s a r y  umd s h i l l

own all si tes , a c q u i r e d  b y the  above rn et l l udS  , in  full ow n er  shi p.

Waterwurks districts may c o — o p e r a t e  with - t i r e r  w -terwo rks d i s t r i c t s

wi th in  the i r  r e spec t ive  p a r i s h e s , or w i t h  p1 1\ - i t -  individuals . isSoc i t  ions ,

~17 
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- i r p o r i t  i o n s .  or n . m :  in  1i t ~ eS.

R .S. 33 :3~~l~~: (Tb : b ar d  i t  ~ivn riiisslon ers i t  t h e  d i s t r i c t  shal l

t - ~~~~~ ~h s o l i i l -  - r : t r L ~ i - i  t i t h o r i t v  c \ i - r  t h e  ‘i t r w - r k s  i i )  1 1 e district.

lie Board shall 01~~~t by— i ;tw s , ri les nd r e g i m l i t l o l lS , for t h -  n r i p - r

ondu t md ope r i  I i :  a i I - - - di s i r :  . F i- v ma e mol o ,  - r e  es s a ry

labor for d ir e  t u g  nd i n s t i l l i n g  t tv-cterworks svstcni .

(They may enter l u t i )  c o m i t r u  ts t i  i n :p r o ’ c I i ~ t er  s y s t em .

R. S. 33:38~
i) (Th e Commissi nt,rs of a dis i r~ t T i m - m V  f i x  I P -  rates

it wh i ch  it will s U p p l y w i t :  r w i t h i :  is well as - - :tside the di~~~~I r i  t and m i ;

dis p - se wate i- i r oll its sy stem upon a fl t r it e  o r  :ip mn -~~ m e te  r r - te .

The cost  of ~~OilIiC 111mg and i n s t - t i l i n g  m e t e rs  s h al l  be borne  e n t i r e l y

by t he  p e r s on  u s i n g  t h e m .

b . S. 33: h 4 2 2 :  Thc g o v e r n i n g  : - m t h i r m t y  of any p a r i s h ,  m u n i c i p a li t y

or w a t er w o r ks  d i s tr i t  t . . . is he reb y v st ed v- t I  [i ll 1i cwer  and a m m t h i c  r - :t y ,

i l t e r  l i v i n g  been p etit - n - I  i v  s i x t y  pe r  cent of th e  r e s i d e n t  pr  cip t~-

owners of any si  ii  p o l i t : c a l  su b d i v i s i o n , or by c t . of a m m  a rit y in

numbe r and .ini i t  of t i r e  ri -s ident pro pe rty I ax p  v e t - s r O i l  i f i e d  a - - e tc

in t h e  d i s cr e t i i i ot  t h e  g o c i  ig i c t h i - i t v ,  to est hlish , i quire , on-

st r u t  t , l ln p r i \ i , e x t e n d and  rn m n t i i f l  w it  h i i i the ~Ol . i  1 1 su b d i v i s i o n  a

- i - i - w o r k s  Sy s tu i T i  or 5V ~~t lfls . i i i  h id ing  sit ci: t - -  - - t m - n t  t i  i l i i i - ~~ is n i

a r c q mi ir d , i~ t I c  cill n t - i css i i
_
v qui~ii vei t and irist l l . t m o m m S  i n  onni ct : !-

t h e r e w i t h ,  in i u d i i m g  s i  h c~~t nsii nS is n m a v  he p r ip o r I -  ot ne l t h e

syst iti or  .syr - m ~~~~~m l c  t I e  m an  w i t  r~~~ r k s  s y - t o n i t  s t id  piii i tiial

~~ :ijtl ii i5i Ofl . - , i t l e r  w i t h i n  i c  w i t i m i m ~ -~u i 1) pu liti; l : ,t i h tii i si e rt,



or , if the area which is to be served be an area within a par i sh ,

municipality or waterworks dis t r ic t  alread y having wate r f ac i l i t i e s  or

wh ich  may be able to acquire  such facil i t ies within or wi thout  such  po-

l i tical  subdivis ion , then by petition of the property owners  in suc h area

owning propert y comprising not less than sixt y per cent of the f ron tage

of all lots ... to be improved  or benefited by the lay ing of suc h water

lines or the installation of such  improvements, or by vote of the  quali-

fied resident  property taxpayers  within suc h area , and they shall  have ful l

power and authori t y to levy and collect local or special assessments  on

the real property within ... the area so served , suff ic ient  in amount

to defray the total cost of said work, including the cost of street  inter-

sections and installations and connections necessary  to connect said

system with the main water system of the political subdiv is ion  or

necessary to connect said sys tem with any facilities outs ide  of suc h

political subdivision , including the cost of acquir ing any such  outs ide

fac i l i t i es  whether  by purchase , lease or o therwise , or i n c l u d i n g  the cos t

of the cons t ruc t ion  of complete wa te rworks  fac i l i t i e s , ei t h e r  w i t h i n

or wi thout  the political subdivision, all wi thin  the f o r m  and manner  and

subject to the limitations and restrictions herein contained .

R. S. 33:3823: (Requ i res  the giving of detailed no t ice  of i n t c n t : i - t m

by the political subdiv is ion  to es tabl ish , a cqu i r e , co n s t r ut  t , l n l p i i \  i ,

extend and main ta in  a wate r  sys tem.  All  ob jec t ions  a rc  t h e n  I be 

-~~~~~ --- ~~~~--—- -- - -~~~~~~~~~~~—---—~~ -4
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heard in open session on a date , time and place named . Then , if

still desired , b y the pol i t ical  subdivis ion the improvements  may be put

into e f f e c t . )

R . S .  33:3827: U pon recei pt of the ce r t i f i ed  statement ... of the

eng ineers  of the poli t ical  subdivision . . . (g iving the total cost of the

improvement , plus the  amount of the cost chargeable  to each  lot to be

improved)  the govern ing  a u t h o r i t y shall adopt an ordinance levy ing a

local or special  assessment  on each lot . .. to be improved or benefited

in proport ion that  its f ront  footage bears  to all the abutt ing l o t s ..,  to be

improved ... provided that w h e r e  the cons t ruc t ion  of the improvements  is

f inanced partl y under the provis ions  hereof , and par t l y by the i ssuance

of tax secured  bonds , or by any other  method , then the total of all a s ses s -

ments levied he r eunde r  shall r epresen t  the total cost of the work  contem-

plated less the amount provided by tax s ecu red  bonds , or such o ther

method ... (All unpaid assessments , when filed with the  c le rk  ~~ cour t

in the par ish where  the p rope r t y is located , shall opera te  as a l ien agains t

all s u c h  real estate . )

P . S. 33:3828: (Provides  fo r  the  i s s u a n c e  of negot iable  i n t e r e s t

bea r ing  coupon ce r t i f i ca tes  of the  pol i t ical  s u b d i v i s io n  which  a r e  not to

exceed the amount ot the improvement costs.)

R .S. 33:3820 : (If  the  lo t  i i i  and specia l  a s s e s s m e n t s  or i g ina l l y

levied are  i n s u f f i c i e n t  to i o v e r  the costs of the i m p r o v em e n t s , t he  po l i t i ca l

subd iv i s ion  is au t h o r i z e d  to l e vy  a d d i t i o n a l  local  or spec i a l  a s s es s m e n t s .)

40
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R ,S. 33:3835: No contest  or p roceeding  to question the validit y or

legal i t y of any r e so lu t i ons  or ordinaii  es adopted or p roceed ings  had under

the provisions of R .S . 33:3822 th roug h 33:3835 s hi l l  be begun in any

cour t  by any person  for  any cause whatsoever , after the expiration of

t h i r t y days f rom the date when the re so lu t ion ,  o rd inance  or proceeding

was published , and a f t e r  such  t ime the r eg u l a r i ty of such  r e so lu t ion ,

o rd inance , or p roceeding  shall be conc lusivel y p resumed . If the  val idi ty

of any c e r t i f i c a t e s  i ssued  under  the provis ions  of R . S. 33:3822 throug h

33:3835 is not raised within th i r t y days f rom the date of publ ica t ion  of the

resolut ion or o rd inance  i s s u i ng  said ce r t i f i ca t e s  and f ix ing  the i r  t e rms ,

the au thor i t y to i ssue  said ce r t i f i c a t es , the legali ty thereof  and of the

local or special assessments  neces sa ry  to pay the same shall be con-

clusively presumed and no court shall thereaf te r  have au thor i t y to inquire

into such mat te rs .

Sec. 11. F r e s h  Water Distr icts

(Louisiana Constitution)

Art. XV Set . 3: lii Legislature is authorized , f or  the  pu rpose  of

fu r n i s h i n g  f r e s h  wa te r  fr o m  the M i s s i s s i pp i R i v e r  to  t h e  villages , town s,

and mties w i t h i n  its b o un d a r i e s  or a d jac en t  t h e r e t o , to c r ea t e , o m i t  of

ill  p t  r t  of t hi ’  P a r i she s  of As i e us ion , Ass u mp t i o n , and  Lafo m i t - c h e , i fr - -s ir

w at e r  d i s t r i ct , to be known as Bayou L a f o t i r i -h e  Fresll Water I)i~~i c i t t ,

w hi t h shall lie ci s ibdivj s  inn of t h e  State w i t h  ~~~i we r l i i  sue  m d  hi ’ s i re d  and

t o  h i i v t m  i l l  t h e  powers  of 1 - i x i t  on vested in oi l i er subdi iSion of t h e  S tat e

ar id w i th  f u r t h e r  power  t i m  l evy  f i x e d  b a r g e s , On a g a l l o n a g e  b a s i s ,

f i r  w i  r so t t m r c i i s h e c l  , . -

-Ii
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(Louisiana Acts)

Act  113 of 1 150: (The  a f f a i r s  of said d i s t r i c t  sha l l  be governed

by a board of commissioners , to be selected by the po l i t e j u r i e s .

(The act me rel y enacts  the p r o v i s i o n s  of A r t . 15 Sec . 3 of the

Louis iana C o n s t i t u t i o n  wh i c h  a re  out l ined ab o v e . )

Act 10 1 of 115): ( T h i s  au t ho r i z e s  the  Board of Commissioners

of the Atchafalaya B a s i n  and Lafourche l 3 - t s i n  Le\ cc D i s t r i c t s  to make

available the sums of $250 , 000 each , fo r  the c o n s t ru c t i o n  of a pump ing

fac i l i t y ,  appur t enan t  pi pe l ine  and o ther  ine i litie s to p rov ide  f r e s h  wate r 
—

in Bayou Lafourche  f rom the M i s s i s s ipp i R i v e r ;  to  a u t h o r i z e  s- m i d  Boards

to c o n t r a c t  with othe r ag e nc i e s , d e p m r t n i & nts  , political subdivisions ,

persons , f i r m s , or  i o r p o i’ m t i o n s  f o r  the ex e r c i s e  of the  a u t h o r i t y he r e in

g ran ted .

Act  1 ~ of 1 i 5 ) : ( A c t  113  of 1 5 0  was amended  in t h i s  m e t  to requi re

the Board of ~~~~~~~~~~~~~ rs of  t h e  d i s t r i c t  to m a i n t ai n  til e d r a i n age  im-

p rovemen t s , f lood gat e s , c t  m u d  i mp r o v e m e n t s  and d r m i i i m g e  s t r u t  t u r e s

of t ime  d i st  rh  t , w i th  the  m e w  0f p r o v i d i n g  and niainta ining f r e s h  w m t e  r

t l i e  re in and - t  i t h i n  r i z  t u g  I I:  I3oa rd i t  an t  r bu t e  t t i m e  cos t  of i-oti s t r t i c t i o n

and in s t a l l at i o n  ( i f  t h e  p u m p i n g  t a m  i i  i t  i es .

A t  56t of l 5 ~~: (This  - t : m t l o i - m i ~es t h e  D e p ;mitm:i nt of Pub l i c  W o r k s  to

t u n s t  r u  t a pumping  f a c i l i t y  m u d  a p p u r t e u m m u i t  p ipel ine  l i t  i l i t i e s  - i t  t he

h~’ mci ( i t  Bayou  I t i m i’ m l ie .
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Sec. 12. State Soil and Water Conservation Distr ic ts

R . S,  3:1204: (A. The State Soil and Water Conservat ion  Com-

rn ittee , consisting of seven members , is an agency  of the State. The

Dean of the College of Agr icul ture  of Louisiana State Un ive r s i ty  and

the Commissioner of Agriculture of the State of Louisiana shall auto -

maticall y be members  of this committee. The other f ive  members

shall be elected , one from each of f ive desi gnated areas within the state .

Each elected member shall be a landowner or opera tor  act ivel y engaged

in farming or animal husbandry, within the district and area he repre-

sents, and shall be a qualified voter in that d ist r ic t .

(D. The Committee shall have the following duties and powers:

(1. To offer appropriate assistance to the supervisors of the

soil and water  conservation dis t r ic ts.

(2 . To inform each dis t r ic t  of the ac t i v i t ie s  of the o ther

districts.

(3. To coordinate the p rograms  of the d i s t r i c t s.

(4 . To s e c u r e  the cooperat ion ( m r  t e chnica l  and finauR i d

assistance of the United States or the State.

(5. To encourage the format ion of d i s t r i c t s  in areas  whe re

needed.

6 . The State Soil arid Water Co n s e r v a t ion  Commi t t ee  and the

Soil and Water Conservat ion Dis t ri c t s  shall  be the  official

state agencies  f o r  cooperating wi th  the Soil Conservation S e r v i c  e

of the  Uni t ed  S tat e s  Depar tmen t  of A g r i c u l t u r e , and for  promul-

4 3



!~~~

g i t i n g  inch en fo rc ing  l a n d — u s e  reg i l a t u t t u i s  or ad , i s t n i e m t s  in

c t r u ’ ~~ ~‘c t ~ in all measures  fo r  the control  arid p reven t ion  of soil

erosion , and fo r  the  p revent ion  of flood~i-~ t er  and s ed i m e n t

damages , and for  f u r t h e r i n g  the conserva t ion , development ,

ut i l iza t ion , and disposal  of wate r .

E. Noth ing  contained in thi s Part shall have the effect of taking away

or abr id g ing any  of the func t ions  present l y being ex er c i s e d  under  exist ing

law b y the Depart  m eri t of Public Works , State of Lo uisiana

R .S. 3 :12 05 :  A. A n y  twenty - f i v e  owners  of land ly ing within the

l imi ts  of the t e r r i t o r y  proposed to be organized  into a d i s t r i c t  may f i le

a petition with the  State Soil and Water  Conserva t ion  Committee asking

that a soil and wate r  conserva t ion  d is t r ic t  be o r g a n i ze d  - .. (The pet i t ion

must  set f o r t h , among other thing s , that the re  is i i  need , in t he  i n t e r e s t  of

publ ic  h e a l t h , safet y, and welfare  for  suc h a d i s t r i i  t to be f o r me d .

Where  more than one pet i t ion is filed cover ing  pa r t s  of tire same t e ’ u  -

to my , the State Soil and Water  Conse rva t i on  Con i m it t e e  ni cy c in s o l i dat e

all or any s uch  pe t i t ions .

(B. A f t e r i hearing with all owners  of land w i t h i n  the  l i m i t s  of t h e

t e r r i t o r y  desc r ibed  in the pet i t ion , and of lands w i t h i n  m y  t e r r i t t rV e o n —

s ide r i d  f o r  ad d i t i o n  to  S w  hr des c r ibed te rrito cv , and all ut hi r irite c ~ I i

par t i e s  , if the  eo n ir n i t t e i ’  s h ail  d e f t  r rrd tie , upon the 1 - m i . t s  o m e  s en t  t i  i t

t h e  h e a r i n g  uid ci~ m i t u i  suc h t t I e r  r e l e v a n t  I n  I s  and uui t c , r u i m t t i m i l i  is ruia v be

a v i  i lable  , t h i m  t there is a riced , in the  inte r e s t  of t lie p i rb i  i t  ire~L l t i i  , s~ c tv

and wi - l i - i r e , fo r  a soil and water o ns em v t t roum distrit t t i fun ction iii t e
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t e r r i t o r y  considered at the hea r ing ,  it shall  de f ine  the boundar ies  of

the dis t r ic t.  In def in ing suc h boundaries the committee shall  g i’. e due

wei ght ari d considera t ion to the  ph ysical , geographica l  and economic

fac to r s  as are relevant , keep ing in mind that the purpose is to con-

s e r v e  soil r e s o u r ce s , control  and p r e v e n t  soil erosion , p reven t  flood-

w a t e r  and sediment damages , and f u r t h e r  to dispose of , or develop,

conse rve  and ut i l ize water . The t e r r i t o ry  to be included w i th i n  such

boundaries  need not be conti guous.  If the petition is denied , a f te r  six

months , subsequent  petitions covering the same or subs tant ia l ly the same

t e r r i t o r y  may be filed again , new hear ings  held and de terminat ions  made .

(C. After  the committee has made a determinat ion  that t he r e  is

a need for  the establishment of the dis t r ic t , it shall conside r the quest ion

whethe r the operation of a dis t r ict  within such boundaries , w i t h  the

powers confe r red  upon the dis tr ic ts  by this  Part is a dm i n i s t ra t i - -  c lv

pr acticable and feasible.  To ass is t  the committee in answer ing  this

question, it s hall hold a r e f e r e n d u m  within  the  proposed d i s t  r~ t :t  u pon

the ptm oposi t iun of the c rea t ion  of the d i s t r i c t . Onl y owners  of land within

such boundaries shall be eli gible to vote on the r e f e r e n d u m.

(
~ . The committee, cons ider ing  the re levant  f ac t s  wh ich  are sliC-

gested in this  Part , may de te rmine  that  the opera t ion  of t i -ic proposed

d i s t r i c t  within the defined bound~~ ~es is a d m i n is t rat i v e l y pra  t i  ibi-

and feasible  onl y if a major i t y of the ‘~ otes cast  in the  r e f e r e n d u m  u p on

the proposit ion of the c rea t ion  of the d i s t r  - t shal l  h i m ’ b ecu  in t i ~ or

of the c r ea t ion  of the  d i s t r i c t .
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~.S. 3:1208: (A soil and water conservation district shall con-

stitute a governmental subdivision of this state , and a public body corpo-

rate and politic , exercis ing public powers. The d ’atr i ct  shaU have the

following powers:

(1. To carry out preventive and control measures and works of

improvement for flood prevention or the conservation , develop-

ment, utilization and disposal of water with in the distr ict on lands

owned or con trolled by the state and on other lands within the

district upon obtaining the consent of the owner as well as occu-

pants of such lands ;)

2. To cooperate, or enter into agreements ... to furnish financial

or other aid to, any agency, governmental or otherwise , or any

owner of lands within the district , in the ~~ rry ing on of erosion

control and prevention operations and works of improvement for

flood prevention or the conservation , deve lopment , utilization , and

disposal of water within the district

(3. To acquire in any manner , maintain, administer and dispose

of property in furtherance of the purposes of this Part;

(4. To make available to land occupants machinery, fertilizer , seeds

and other material or equipment in furtherance of the purposes of

this Part;

(6. To develop comprehensive plans in order to accomplish the

purposes of this Part;
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7. To take over by purchase , lease , or otherwise , and to administer

and manage any soil-conservation , flood prevent ion , drainage , irri-

t g .it io n,  water management and erosion-control projects located within

its boundaries undertaken by th .~ United States or any of its agencies ,

or by this state or any of its agencies

(8. To sue and be sued; to make and execute contracts and othe r

instruments necessary in the exercise of its powers;  to make , amend ,

and repeal rules and regulations not inconsistent with this Part to

carry into effect its purposes and pow~~ s;

(9. In order to receive any benefits under this Part , the landowner

may be required to contribute money, services or materials to the

operations conferring such benefit.)

10. No provision with respect to the acquisition, operation, or

disposition of property by other public bodies shall be applicable to

a district organized hereunder unless the legislature shall specifically

So state.

11. No district organized under the provisions of this Part shall have

power to levy, assess, or collect any taxes or special assessments.

R.S. 3:1209: The supervisors of any district shall have authority

to formulate regulations governing the use of lands within the district in

the interest of conserving soil and soil resources and preventing and con-

trolling soil erosion
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R .S. 3:12 15: (Gives the procedure for the discontinuance of a dis-

trict which is very similar to the procedure used in the creation of a

district.)

Sec. 13. Iatt Lake Wate r Conservation District

(Louisiana Constitution)

Art. 15 Sec. 4: Iatt Lake Water Conservation District shall be a

body politic and corporate and political subdivision of Louisiana. The

District shall include all the land within Grant Parish located west

of U. S. Highway 167 and all the land located within Police Jury Wards

9 and 10 of Rapides Parish, exclusive of that land located within existing

municipalities and wate rworks districts.

(C. The purpose of the District is to furnish fresh water to cities,

towns, villages, indi~s tries , corporations and persons both within and

outside of the District; to preserve, store, control, conserve, utilize

and distribute the waters of the lakes, streams and other bodies of water

in the District; to prevent the pollution and blocking of such streams; to

acquire, maintain and operate facilities, including the construction of

new ditches , channels, dams and levees , and all other work necessary to

the drainage of lands in the District; to prevent the escape of such waters

until employed to maximum public advantage and in insuring a fair and

just distribution of all of said w~~ers for all of the people of the area

for the purposes shown.
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(E. As the cxercise of the powers will be in all respects for the

benefit of the people of the State , for the increase of their commerce and

prosperity,  and for the improvement of their health and living conditions ,

the Board shall not be required to pay any taxes or assessments upon any

property acquired or used by it.

(F. The powers granted to the District include the following:r (1. To sue and be sued.

(3. To acquire by purchase, donation, lease, or otherwise any

property necessary for carrying out the objects of the District;

(4. To expropriate property and to exercise the power of

eminent domain;

(5. To effectuate and maintain proper depths of water to

accommodate the business of the Distric t , and to adopt and

enforce such regulations as may be reasonably necessary to

control the pollution and blocking of streams and other f resh

water bodies within the District;

(6. To construct , acquire , and maintain pumping stations ,

pumps and facilities , res ervoirs , dams , levees , canals , locks ,

conduits , pipes , water treatment plants , and such other works

as are necessary for carrying out the purposes of this amend-

ment. There is hereby vested in the District the right to transfer

water between watershed in the District , to control the water level

in and discharge rates from the District’s reservoirs and the

lakes , streams and other bodies of water in the District and to
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take and dispose of all natural water flowing into or originating

within the District for all purposes of this amendment ; provided

only , that the District shall not have authority to destroy or sub-

stantially diminish vested water rights without the making of

proper compensation therefor;  also , no adverse conditions shall

be created by the construction of any dam or reservoir;

(7. The District may impound , treat and dis tribute to consumers

all the water which may be made available by reason of it s

facilities and may make appropriate charges therefo r provided only

that no charges or fees shall be imposed which shall have the

effect of materiall y impairing any water ri ghts presently vested

in the owners of property in the District;

(8. to adopt rules governing the fixing of charges for water and

services and enter into contracts , operative within or without

the Distr ict , with any consumer of water or water service and to

enter into such contracts as it may see fit looking to the acqui-

sition , construction, maintenance and operation of properties for

carrying out any of its corporate powers;

(9. to incur non-funded debt not to exceed in the aggregate the

net of the unpled ged estimated revenue for the current year ;)

(P. Thi s amendment is self-sufficient  and self-executing without

any supplementary action on the part of the Legislature. The

Legislature is nevertheless authori zed to furthe r develop this

amendment. )
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Sec. 14. Bayou D ’Arbonne Lake Watershed District

(Louisiana Revised Statutes)

R.S. 3�~:~~552 : (The Bayou D’Arbonn e Lake Watershed District

shall  be a political subdivision and bud getary unit of the State of Louisiana.

The purpose of this district is the conservation of soil and water and the

deve lopment  of na tural  r esources  and wealth of the district for sanitary,

agr i cu l tu ra l  and recrea t ional  purposes . )

R. S. 38:2553: (The district shall have all the powers of a corporation.

It may incur debt and issue negotiable bonds, contract, exercise the

power of eminent domain and expropriation, conserve the fresh water

supply within its boundaries, provide water for commercial, municipal

and any other uses, both within and without the district and own property

interests in full ownership.)

R.S. 38:2554: (The Board of Commissioners shall aid and assist

the Department of Public Works in building such dams and other works

as may be necessary to carry out the purposes of the district and to

create and impound an industrial water supply.)

R.S . 38:2558: (The Board of Commissioners may:

(1) Purchase and sell personal and real property;

(2) Acquire servitudes, r i ghts of way and flowage rights by purchase

or expropriation ;

(3) Assist in conserving soil and water;
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(4) Contract for construction of works ;

(5) Cooperate with the Department of Public Works in its con-

s t ruct ion  of any drainage works and constructions of works for

the control, retention, diversion or utilization of water;

(7) Levy taxes and incur indebtedness;

(10) Do and perform any and all things necessary to the fulfillment

of the purposes for which this district is created;

(11) (c) Secure the general health of the district;

(e) Grant franchises for the purpose of laying gas, water,

sewer or other facilities supplying inhabitants or corporation with water.)

R.S. 38:2559: (The Board may make and enforce such rules and

regulations as it shall deem necesaary:

(1) To protect the works:

(4) To prescribe the permissible uses of the water supply,

provided by the impoundment constructed.)

Comment: The Department of Public Works is given similar

powers in or der to aid the dist ric t in accomplishing its purposes.

The Department of Public Works and the Wild Life and Fisheries Com-

mission are given supervisory control over the board of commissioners.

Sec. 15. Recreation and Water Conservation Districts

Ther e are four rec reation and ~a ter conservation districts now

in existence: (1) Recreation and Water Conservation District , St.

Helena Parish; (2) Cypress-Black Bayou Recreat ion and Wate r Conser-

vation District;  (3) Black Lake Bayou Recreation and Water Conservation
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District of Red Rive r  Parish; and (4) Bayou Desiard-Bayou Bartholomew

Cut-Off Loop Water Conservation Board. Each has purposes and powers

very  similar to those of the Cypress  -Black Bayou Recreat ion and Water

Conservation District , which are set out below in R .S. 38:2603 and

R. S. 38:2608.

(Louisiana Revised Statutes)

R. S. 38 :2603: (The Cypres s- Black Bayou Recreation and Water

Conservation District shall be a political subdivision of the State

which shall have for its purposes the development of the wealth and natural

resources by the conservation of soil and water for  agricultural, recre-

ational , commercial, industrial, and sanitary purposes.  It shall have

complete control over the supply of f r e sh  water made available by its

facilities which shall be administered for  the benefit  of the persons

residing or owning ~r operty within the district  and if it should be for the

benefit of the dis t r ic t , it shall have the authori ty to sell such water for

i r r i gation , municipal and industrial  uses both within and outside the

district .  This statute gives the dis t r ic t  the necessary  powers to car ry

out the purposes for which it was created. )

R. S. 38:2608: (The board of commissioners may make such rules

and regulations as it shall deem advisable to:

( 1) Protect and preserve  the works of the district  ... ard to prescribe

the manner of their use;

( 2) Prescribe the manner of buildings , brid ges , roads , f ences or ot her
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works in, along or across any channel, reservoir or other construction

of the district;

(3) Prescribe the manner in which ditches, sewers, pipelines or

other works shall be connected with the facilities of the district or any

water course within the district and the manner in which the water courses

of the district may be used for the disposal of waste;

(4) Prescribe the permissible uses of the waters of the district

made available by its facilities and to prevent the pollution of such

water;

(5) Prohibit or regulate the discharge by sewers into the district

of any waste ... deemed detrimental to the waters or facilities of the

dist rict.

Sec. 16. Sabine River Authority

R. S. 38:2 322: (The governing power of the Sabine River Authority

shall be vested in a board of commissioners composed of twelve members ,

eleven appointed for four years by the governor , the twelfth being the

Director of Public Works . )

R .S. 38:2324: (The Sabine River Authority is an agency and in-

strumentality of the State with corporate powers , possessing all privi-

leges , ri ghts and immunities conferred by law upon other corporations

of like character within the state , but without power to levy taxes. The

Authority will be performing an essential pub lic function under the con-

stitution and shall not be required to pay any tax or assessment on its
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propert ies , any cx . ise , license or othe r tax on its operating r evenues ,

nor will there  be any tax on th~~Th~ orne derived f rom bonds issued. )

R . S .  3~~:232~’: (The Author i t y shall have the power:

(~~. To acq u i r e , encumber and dispose of real or personal property

w i t h i n  it~ t e r r i to r i a l  jurisdiction, whether or not subject to any mortgage

or l ien .

(3 . To con t rac t  in ca r r ;r ing out corporate obj cct ives .

(6 . To incu r  debts which shall be payable only from the revenues to

be derived by the Authori ty from sources other than taxation.

(6. To f ix , collect and revise rates , charges and rentals for the

facili t ies of the Authorit y and the services rendered.

~l0. To conserve, store , control , preserve, utilize and distribute

the waters of the rivers and streams of the Sabine watershed; to drain

and reclaim swamp and overflow lands in the district , with the view of

controlling floods and causing cultivation of such lands; to control and

employ the waters of the Sabine River and its t r ibutar ies .’

(b) To provide for the preservation of the equitable ri ghts of

the people in the beneficial use of the waters of theSabine River

and its t r ibutar ies.

( c )  To obtain the maximum service from the waters of the

Sabine River  and its t r ibutar ies ;

(e) For irr igation of Louisiana lands ;

(f) For the development of drainage systems ;

(h) For the development of commercial and industrial enterpr ises ;
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(i) For the development of hydro-electric power.)

Sec. 17. Irrigation Districts

(Louisiana Revised Statutes)

R.S. 38:2 101: (The Police Juries of the different parishes of the

state may form an irrigation dis t r ic t  comprised of lands in one or more

parishes or comprising any portion or portions of one or more parishes.)

R .S. 38:2 102: ( The i rr i gation districts shall be created by the

police ju r i e s  when petitioned to do so by the property owners owning a

majori ty of the land within the limits of the proposed dis t r ic t , outside the

limits of any towns or cities . )

R .S. 38:2 104: (Any interested person must contest the legality of

the d i s t r i c t  in the dis~t?ict court of the domicile of the d is t r ic t  within

sixty days f rom the date of the second publication , or of the date of

the last posting of the ordinance creating the distr ict.

R .S. 38:2 112: (All i r r i gation districts shall const i tute  a bod y cor-

porate in law, with all the powers of a corporation. They may incur  debt ,

• issue negotiable bonds and expropriate property.

(All distr icts  may conserve water for the benefit of the inhabitants

and property owners within the district, to provide water  for i r r igation

and other uses , both within and without the dis t r ict .  The governing

authori ty may do and perform all acts necessary  to cons t ruc t , lease ,

acquire , maintain and operate dikes , dams , reservoi rs , storage basins ,

locks , levees , flumes , conduits , and acquire  or lease any private canals

:1 
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amd other  bodies of wa te r  within or wi thout  the d i s t r i c t  and n e c e s s a r y  or

suitable to the  opera t ion  of the d i s t r i c t .

(The d i s t r i c t s  may cons t ruct , lease , main ta in , acquire  and operate

any m a c h i n e r y  n ec e s s a r y .  They may own in full  ownersh ip all serv i tudes ,

ri ghts of w a y ,  and other sites , no mat te r  how acqui red .  They may trans-

f e r  title to the Federal  Gov.~rnment of any proper t y they may own.

(The d i s t r i c t s  may en ter  into any agreements  neces sa ry  with the

Federal Government  for  ca r ry ing out the purposes of the dis t r ic t .

(They may ~icqu i re  water Iron-i any o ther  i r r i gation system , or f rom

any other source , and distribute the wate r , and make a uniform rate for

its use. The charge  shall be in addition to any tax that may be levied

to pay th~ principal and interest  on any bond s issued. No part of the money

f rom the bonds shall be used to pay for  the water so purchased but must

be used to cons t ruc t  the i r r i gation sys t ems . )

R . S. 38 :2113: (Any and all contrac ts  may be let without adver t is ing

to accomplish the goals of the dis t r ict .

R .S. 38:2 116: (When peti t ioned by landowners  owning a major i ty of the

acres within a d i s t r i c t , a tax not exceeding ten cents per acre for  a period

not exceeding for t y years  shall be levied on each acre  within the d i s t r i c t . )

R .S. 38:2 117: Lands within the corporate limits of incorporated

towns and cities , althoug h within the limits of an i r r i gation d i s t r ic t , shall

not be liable to taxation fo r  any purpose  under  this  Part , nor shall these

lands be considered in calcula t ing the number of proportion of acres

• of land required to si gn any petition or rm ke any r ecommenda t ion  under

this Part . The owners of the lands shall not , by reason of the  ownersh i p,
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sign any petition or part ic i pate in any election required or permitted

under this Part.

R . S. 38 :2 120: Whenever  landowners , owning not less than twenty-

five per cent of the total acreage of the land in an i r r i gation distr ict  outside

of the corporate limits of incorporated towns and cit ies , shall petition

the governing authori ty of the distr ict  to call an election to submit to

the propert y taxpayers  the re in  qualif ied to vote , a proposition to authorize

the incu r r ing  of debt and issuing of bonds for the purpose of acquir ing,

cons t ruc t ing ,  leas ing,  maintaining, and operating canals , locks , dams ,

re se rvo i r s , storage basins , dikes , di tches , levees , flurries , machinery,

and other works , or for the purchas ing of works already constructed,

in the distr ict , the governing authori ty of the d is t r ic t  shall call a special

election for the purpose of obtaining the will of the property taxpayers

qualified to vote in the dis t r ic t , in regard to t i-c proposition to incur debt

and issue bonds , as petitioned for as aforesaid.

Sec. 18. Drainage District

(Louis iana  Revised Statutes)

R .S .  38:111: (Any drainage or subdrainage d is t r ic t , gravi ty

drainage d is t r ic t , levee board , or political subdivision may contact

with the Depar tment  of Public Works upon any terms for  the payment of

the cost of the d i f fe ren t  pro jec ts  involved propor t ionate ly by the Depart-

ment of Public Works and the dis t r ic ts . )
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R.S. 38:113: (The districts shall have control over all public

drainage channels within the limits of their districts and for a space

of one hundred feet on each side of the channel whenever the channels ,

improved or unimproved, have been adopted as necessary  parts of or

extension to adopted channels. )

R.S. 38:141: (The Louisiana parishes , Orleans excepted , may

expropriate land and improvements, outside the levee districts , necessary

for the construction of drainage canals and projects with enoug h adjoining

property on which to build spoil banks and on which to place the removed

dirt , and property next to or in the vicinity of the projects necessary for

construction and maintenance.

(The parishes may acquire clear title to the land and improvements

or any servitude, ri ght , or interest necessary. )

R .S. 38:214, 215: (State that no person may inte r fe re  with or ob-

s t ruc t  the drainage and set fines for violations.)

• R .S. 38:2 17: (Draina ge of water into a public road is prohibited. )

R .S. 38:2 18: No person diverting or impeding the course  of wate r

from a natural  drain shall fail to re turn the wate r to its natural  course be-

fore it leaves his estate without any undue retardation of the flow of water

outside of his enclosure thereby injuring an adjacent estate.

(Provides fine for violation.)

R.S.  38:1521 : (The board of commissioners of drainage dis t r ic ts

may borrow the sums which in their jud gment may be required for the
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needs of the d is t r ic t  for  the cur ren t  year , upon terms they may see

fi t , not exceeding the rate of six per cent per annum , and secure the

loans by a pledge of the revenues  of the d i s t r i c t  for  the cu r ren t  year .

In a r r i v ing  at the amount to be borrowed , the d is t r ic t  may anticipate the

c u r r e n t  revenues  of each y e a r .)

R.S. 38:1543: (The board , so long as any of the bonds are outstand-

ing shall assess an acreage tax or fort ed contribution against each acre

of land in the district or each acre of land specified in the petition

of the property owners , not to exceed two dollars and fifty cents per

acre per annum.)

R .S. 38:1545: (Provides for the funding or refunding of bonds and

sets out the procedure  for  s u c h . )

R .S. 38:1571: (A d i s t r i c t  wholl y w i th in  the bounda ri es of an y

munic ipa l i ty may be dissolved , and all the  canals , works and pro~~ r ty

of the d i s t r i c t , and the control  thereof , may be t r a n s f e r r e d  to the

munic i pality ,  all by resolut ion of the board of commissioners  of the

d i s t r i c t .

R .S. 38:1574:  (Any d i s t r i c t , when reques ted  by wr i t t en  petition ,

:~igned by the landowners  owning ‘~5 per cent of the lands in the d i s t r i c t ,

shal l , t h roug h its ~overn 1ng au tho r i t y ,  adopt a resolut ion dec la r ing  the

d i s t r i c t  to be d issolved.

R .S. 38: 1575: (The re  may  be no d isso lu t ion  wi thout  the consent  o

all bondholders or the r e t i r e m e n t  of all outstanding bonds . )

R .S. 38:1602: (Fo r the purpose  of d r a i n i ng  and r e c l a i m i n g  the
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marsh , swamp, and overflowed lands in Louisiana that must  be pumped

and leveed in order  to be reclaimed the various par ishes  on their  own

• I initiative , may create  dra inage  d i s t r ic t s  embrac ing  all or part of the

land in t h e i r  par i shes .  All land in any d is t r ic t  must  be contiguous .

There must be no less than five landowners, resident  or non-res ident,

and no land shall be included within more than one drainage distr ict . )

R . S. 38:1603: (Drainage Dist r ic ts  may be composed of contiguous

lands situated partly in one parish and partly in one or more adjoining

parishes when approved by the respect ive  governing authorities of the

par i shes . )

R .S. 38:1604: Upon the fa i lure  or refusal  of any parish to create

drainage districts when used ... then the parishes shall create a drainage

distr ict  when petitioned to do So by the property owners owning a majority

• of the acres in the proposed d i s t r i c t

• R . S. 38:1605: No drainage dis t r ic t  shall be created until  the Depart-

ment of Public Works shall have f i r s t  approved the format ion of the

d i s t r i c t  with respect  to the bod y of land to be included there in  .... If

• in the op inial of the Department  it is necessary  to inc lude in the d i s t r i c t

any hi g h lands for  the purpose  of reclaiming the bod y of unrec laimed

lands , the inc lus ion  shall not inval idate  the crea t ion  of the d i s t r i c t  . . . but

the  hi g h lands shall  be ta ced onl y in the proport ion , if any , as they shal l

be benef i t ed  by the works of the  d i s t r i c t . .
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R.S. 38:16 14: (Any drainage district shall constitute a body

coporate in law, with all the powers of a corporation , It shall have

perpet ual existence , incur debts and contract obli gations , sue and be

sued and perform all acts in its corporate capacity necessary for carrying

out the purposes and objects for which it was created.

(The dis t r ic t  may expropriate property for pumping station sites

or for any other purpose. It may acquire machinery needed and main-

tain pumping plants and shall own the ri ght of way for levees , canals

and ditches , and all sites which are acquired either by donation , purchase

or expropriation , in full ownership.

(The drainage d is t r ic t s  may contrac t  with the other various types

of drainage districts , and municipal corporations to undertake projects

as a joint enterprise . The works shall be owned by the different  distr icts

or municipal corporations in proportion to the contribution by such , which

will be fi gured in advance of the work.

(A district  may open , deepen and enlarge natural  drains within

or without the district which may be deemed necessary.  It may cut and open

new drains and canals wherever deemed necessary and may mte r into

contracts for the performance of this work.

(A district may extend canals and ditches beyond its l imits for the

purpose of secur ing a proper outlet for the waters of the d i st r i c t .)
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R .S. 38:16 17: (Any interested person may contest the legality of

any drainage d i s t r i c t  by suit against the dis tr ic t  broug ht in the district

court of the domicile of the district within sixty days f rom the date of the

second publication or the date of the last posting of the ordinance creating

the district.  The rig ht to bring this suit lapses after this sixty day

period and no court shall have jurisdict ion to ente rtain any suit a f te rwards . )

R .S. 38:16 19: (Immediately after  organizing , the board of commiss-

ioners shall levy the assessment and collection of a uniform acreage

tax of not more than twenty-five cents per acre upon each acre of land

within the lim its of the distr ict  for the purpose of meeting organizing

expenses and operating expenses such as making surveys of the district

and assessing benefits and damages. It is necessary to incur these

expenees before the board of commissioners shall be empowered to pro-

vide funds to pay the total cost of works of the district . The tax shall

opera te as a regular  tax lien upon the property.

(If the amount received f rom the tax exceeds the needed am ount , the

surplus shall be prorated and refunded to the landowners pay ing the uni-

form tax.

(Any land within the district not benefited by the plan for  reclan-iation

will not be subject to this acreage tax.

R .S. 38:1621 : (A competent civil eng ineer , appointed by the Board

of Commissioners, shall have control of the eng ineering work in the district .

The engineer shall submit a plan for reclamation. )
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R. S. 38:1622: (Upon the adoption and filing of the plan for reclamation,

the owners of a majority i~i acres of land within the district , if they desire

to proceed with the work of reclaiming the lands , may present a petition

to that effect to the board of commissioners. When so petitioned , the

board shall proceed with the reclamation of the district , the incurring

of debt , the issuance of bonds , and the levy , assessment, and collection

of taxes.)

R .S. 38:1623-1628: (Provide for the selection of a board of

appraisers , their reports and the procedure for the expropriation of

property . )

R . S .  38:1629: (If after hearing all contests and considering the

report of the board of appraisers , the court shall find that the estimated

• costs of works exceed the estimated benefits , the court shall decree the

board of commissioners unauthorized to put into effect the plan. The

plan may then be amended if the landowners desire such. )

R .S. 38:16 30: (After filing with the secrdtary of the board of commis-

sioners a certified copy of the decree of the court , the board may proceed

with the plan for reclamation , and may employ men and machinery to complete

all works and improvements needed. After advertising they may, in their

discretion, let the contract for the works and improvements to the lowest

bidder , who shall furnish security. The chief engineer shall be the

superintendent of all the works and improvements. )
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R. S. 38:16 31: (After the liet of lands with the assessed benefiti

and the decree of court have been certified and sent to the secretary of

the board of commissioners , then the board may levy a tax of the portion
I

of the benefits on all lands to pay the costs of completion of the proposed

works and improvements. In case bonds are issued , then the amount of

the interest , plus ten per centum for en-E rgencies , which will accrue on

the bonds shall be included and added to the tax. )

R. S. 38:16 33: (After the works and improvements are completed ,

the board may levy a maintenance tax on the land within the district. )

R .S. 38:1638: (In order to effect the draix age , protection and

reclamation of the land in the district:

(A. The board of commissioner s

(1. clean out , straighten , widen , change the course and

flow , alter or deepen any ditch , drain , watercourse , pond , lake ,

cr eek , bayou or natural stream in or out of the district;

(2 . fill up any creek , drain , channel , watercourse or natural

stream, and

(3. concentrate , divert or divide the flow of wate r in or out

of the district ,

(4. construct and maintain main and lateral ditche s, canal,,

• levees , dikes , dams , sluices, revetments , reservoirs, holding

basins , floodways , pumping stations and syphons and any other

works and improvements deemed necessary to preserve the work.

in aid out of the district.

(B. The board of commissioners shall:
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(1 . make adequate provision for the drainage of all lands,

(2 . c o n s t r u c t  or enlar ge any and all brid ges needed in or out

of district across any work or improvement,

(3. construct any and all of the works and improvements across ,

through or over any public highway, railroad ri ght of way , track,

grade , n i l  or cut in or out of the district,

(4. remove any fence , building, or other improvements in or

out of the district , and

(5. hold, control, and acquire by donation or purchase, and if

need be-, expropriate any land, servitude, railroad right of way,

sluice , reservoir, holding basin or franchise in or out of the district

for any purpose herein provided.)

R.S. 38:166 1: (Where the works set out in the plan for  reclama-

tion are found insuf f ic ien t , the board of commissioner s may formulate

new or amended plans . The additional assessments shall be made in

conformity with R. S. 38:1623 et seq. )

R .S. 38:1662 : (If necessary for drainage , the constructed ditches

shall be connected with the existing ditches , e tc . ,  in the district. )

R .S. 38:1751 - 1802: (Concern gravity drainage districts , which

are similar to the revised statutes summarized above.)

R .S. 38:284 1- 1904: (Concern consolidated d i s t r i c t s . )

There now exist the Cane River , Lafoixrche Basin and Red River-

Bayou Pierre Levee and Drainage Distr ictv .
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(Louisiana Constitution)

Art. XV. Sec. 1 (1921) : The Louisiana Legislature may enact legis-

lation for the purpose of draining and reclaiming the undrained marsh,

swamp and overflow lands in the State and may dele gate the power neces -

sary for such to an agent or agencies, as may now exist, or as may be

created; to organize drainage or subdrainage districts ; to impose taxes

and f or ced cont ribut ions on land benef ited by such drainage; to issue

bonds , for which the credit of the State shall never be pledged , when

payment is based upon such tax or forced cont ributions ; and also to

cooperate with the federal government.

Sec. 19. Levee Districts

(Louisiana Revis ed Statutes)

R .S. 38:28 1: The levee boards of this state , Orleans Parish

excepted, may construct and maintain levees, levee drainage, and do

all other things incidental thereto

R.S. 38:221: (No person shall place in, through, or under any

public levee any rice-flume, dahi, pipe, or other conduit or , after due

notification, shall fail to remove from the levee such works that may

exist. A find of not more than five hundred dollars or imprisonment

for not more than sixty days or both is provided for violation.

(This Section shall not be applicable to levees on the Mississippi

River not embraced within the limits of the Fifth Louisiana , the Atcha-

falaya Basin , the Lafourche Basin , the Grand Prairie , the Buras, and

the Orleans Levee Districts .
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(Thi s section shal l not apply to pipes or other conduits placed

through or under the public levees in New Orleans , or in municipalitie s

or parishes when and where needed for the purpose of sewerage , gas,

or for furnishing gas or electricity for the use of cities or parishes

and their inhabitants.

(The lay ing of such  pipes throug h or under  the public levees in cities ,

municipalities, or parishes shall be with the consent and approval of the

levee board , the Depar tment  of Public Works and the governing authorities

of the cities , municipalities , or parishes and under the supervision of the

Department of Public W o r k s . )

R. S. 38:222 : Any authori ty granted under the provisions of R . S.

38:22 1 to operate a si phon over the public levees shall be subject to the

following regulations :

(1) The location of all siphons shall be at rig ht angles to the axis

of the levee.

(2) The levee shall (not be cut into nor disturbed) in placing of the

siphon ... This siphon shall be made either to span the levee or in a
practicable manner  to conform to the prescribed section of the levee.

(3) The intake and discharge ends of all siphons shall be loca ted at

distances not less than th i r ty  feet on the r iver  side nor sixty feet on the

land side f rom the base of the levee.

(4) Both the intake and discharge ends of all siphons shall be so

protected as to guard against any local excavatio n or washout.
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(5)  In t h e  operation of the siphons for  i r r i gation or o ther  purposes ,

no a rea  w i t h i n  one hundred  and f if t y feet  of the base of any public levee

on the  land ~I d v  shall  at any time be flooded .

(6) All areas subje~ t to flooding by siphon s or otherwise , shall be

provided , by the own~~ s or operators , with  low level ditches , located

at su i tab l e  ‘l i s t a n c e s  ap ar t  to at all t imes care for the proper drainage

of the public l~~v~~es and hi ghway s.

(7) (No si phon shal l be placed over the levees included within the

provisions of R .S. 38:221 until permission has been obtained. )

Sec. 20. State Contract ing Power With Federal Government

It must be realized that any use of water within the state is always

sub -~;ervient to the contracts which the Governor of the State has made

with the Federal Government in relation to flood control .

(Louis iana  Revised Statutes)

R. S. 3-~~~l: The governor  on behalf of the state or any state board ,

c o n l n h i s s i o n , agency ,  bod y politic or political subdivision or any section

of the  state may make and execute with any person who is an au thor ized

represen ta t ive  of the federa l  government , any contract , t ransact ion,

or unde r t ak ing ,  desi gned to ca r ry  out , accomplish , or secure the benef i ts

and obl i gat ions of any state or federal  law with respect  to the cont ro l

of flood waters , the navigation or use of r ivers  f lowing throug h this s tate ,

the development of our waterways , lowlands , dra inage  areas , s torage

basins , r e se rvo i r s, spiliways , floodways , diversion channels  for  flood
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waters and all similar undertakings.  The governo r shall see to it

that the ir terests  of the state and its subdivisions , the ri g hts and interests

of its ci t izens and their propert y are adequately protected.

The governor may utilize whatever power he is given by law to

funct ion the various levee boards , the Department of Public Works ,

or any other state board , commission, agency,  or political subdivision.

These authorities shall fully cooperate and coordinate their e f fo r t s  under

his direction in ca r ry ing out and accomplishing the obli gations and

requirements of the agreements and undertakings.

R .S. 38:83: The governor may enter into any other contract with

• . . the United States Government , which may become necessary  to make

effective in Louisiana and provisions of the Flood Control Act and to

secure for the State the aid and relief provided for in the Act. To this end

the Governor may perform any act or thing which, in his jud gment , may

become necessary to obtain the relief provided for by the Flood Control

Ac t.

Sec. 21. Expropriation

The following statutes provide for  the acquisition of property for

public purposes by expropriation.

(Louisiana Revised Statutes)

R .S. l9f 2: Where a price cannot be agreed upon with the owne r ,

any of the following may expropriate needed property :
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(1) The state or its political corporat ions  or subdiv is ions  created

for the purpose of exercis ing any state governmenta l  p o w e r s ;

(3) Any domestic or f o r e i gn corporat ion  crea ted  for  the cons t ruc t ion

of ... navigation canals;

(6) Any domestic or forei gn corpora tions  created for  the  construc-

tion or operation of wa te rworks , f i l t r a t i on  and t r e a t i ng  plants , or sewerage

plants to supply the pr ib lic with water and s ewerage ;

R S .  33:4621 : M~~ icipalities and par ishes  may expropr ia te  and

otherwise acquire any private proper ty ,  within or wi thout  the i r  limits ,

for  any of the purposes for  which they are o rgan ized , and for  any works

that they are authorized to own or operate , or which t~- e v  are au thor ized

to lease or donate to the United States. This Part shall  not be cons t rued

to confer  authorit y upon a par i sh  or municipalit y to expropr ia te  property

in any other parish without the consent of the police j u r y  of the pa r i sh  in

which the proper ty  is situated.

Sec. 23. P rescr iption of Drainage Claims A gainst  St~~i c

(Louisiana Revised  Statutes)

R .S .  9:5624: When private proper ty  is damaged f u r  public p u rp o s e s

any and all actions for such damages are prescr ibed  by the p r e sc r iption

of two years , which shal l beg in to run  when the  dan i .u ~us  a r e  sus tained .

R .S. 9:5626: When lands are appropr ia ted  fo r  levees or levee

drainage purposes all claims and actions fo r  payment  ... for lands and
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improvements  thereon actually used or destroyed ... shall p rescr ibe

within two years  f rom the date on which the property was actually occupied ,

used or destroyed .... This p resc r iption shall run against interdicts,

marr ied  women , absentees , minors , and all others now excepted by law.
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OTHER STATE AGENCIES

Constitutional authorization for the creation by police jur ies  of

$ ir r igation and gravity draina-4e distr icts is contained in Article 14 ,

Section 14 (d), which prov ide-i :

“The Legislature m a y  also by general law authorize

the Police Juries of the respective parishes to create

Irrigation Dis t r ic t  gravit y drainage and sub-dra inage

di stricts composed of te r ritor y either wholly within a

parish , or partly within two or more parishes , and

may by general law authorize such irrigation districts ,

drainage districts, and sub-drainage districts , th roug h

the governing body hereof , to incur debt and issue negoti-

able bonds to construct i r r igation and gravity drainage

works .”

Other state agencies not discussed with par t i cu la r i ty  heretofore

which  nevertheless exercise functions relating to water and water use

are the Louisiana Wild Life and Fisheries Commission , LSA - Conat.

Art. 6 1, R. S. 56:1 , et seq; the Stream Control Commission of

Louisiana , R . S. 56:143 1, et seq. ; the Louis iana State Board of Health ,

R. S. 40:1; the Louisiana State Parks and Recreat ion Commission, R S .

56:1681 , et seq; the Louisiana Recreational Advisory Council , R . S. 56:

1801; and Levee Districts , LSA - Const. Art .  16 1. The only interstate

compact dealing directly with water use is the Sabine River  Compact
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be t a  -~ -n Louis iana and Texas under the adminis t ra t ion  uf the Sabine

R i v e r  Compact Adminis t ra t ion .

The Louisiana Wild Lite and Fisheries Commission was established

b y the cons t i tu t iona l  amendment  as provided by Act No. 57 of the 1952

Leg i s l atu re  to protect , conserve , and rep lenish the natura l  resources

ci the state , the wildlife of the state , including wild game and non-game

quadrupeds  or animals , game , oys te r s , f i sh  and other aquatic l ife , and

is composed oi~ seven Commission members all appointed by the  Governor

and a Di rec to r  elected by the Commission. The Commission in general

has full powe r and control over birds and animals whether  they be game

or f u r - b e a r i n g  or not; over all f ish , whether salt or f r es h  water  f ish;

uve r  diamond-back t e r r apin , sh r imp and oysters  of this  state. The

Commission has also been charged to improve , enlarge and protect the

natural  oyster  reefs of the state , to protect and propogate , when possible ,

all species of birds and game; to establish p rese rves  and ha t che r i e s ;

to ri gidly enforce  all laws relative to birds and game , all species  of

fish in the state whether  salt water or f r e s h  water f ish , d iamond-back

t e r r a pin and shrimp.

The Director of the Wild Life and Fisher ies  Commiss ion  enforces

the rules and regulations adopted by the Stream Control Commission,

and he or his authorized agency may “enter at all reasonable times in

or upon any private or publ ic  property for the purpose of inspect ing and

inves t iga t ing  conditions relat ing to the pollution of any waters  of the state.
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The Commission may call upo n any o f f i ce r , bo ar d , department , school ,

univers i ty, or other state i :st itu t ion , and the of f i c e r s  and employe~~s

ihereof , and requi re  the Iu rnt sh ing  of any ass is tance deemed n e c e s s a r y”

io the ca r ry ing out of its func t i ons.  In addit ion , the Directo r of Wild

Life  and Fisheries Comrn issiort  ‘shall supervise  all drainage ~i salt

water and other noxious subs tance~ into th~ natura l  streams of the state ” .

Owners or operators 0 oil producing propur t i es  d i scharg ing salt or

other noxious substances into the natural streams of the  state , whea

ordered by the said Director , shall immediately impound such substances ,

which substances may thereafte r be released only by hi s-permission.

The Stream Control Commission is composed of the Director of

the Wild Life and Fisheries Commission , the Director  of Public Works ,

the President of the State Board of Health , the Commissioner  of Agri-

culture , the Commissione r ( it  ~~on servatina , the Executive Directo~

of the Department cj Comn-ie i-( and In d u s t ry ,  and the Attorney Gen e  r a l ,

or their  dul y authorized r e p re  enta t ives .  T h e  Comm ission sh i l l  -s i  Wl ish

such pollution standards for the  waters of the state as it deems ncces sa ry

for the prevention of pollutic. tending to destroy f i sh  l ife or to be in-

jur ious  to the public health , thu  public welfare , or to other aquatic l i fe

or wild or domestic animals or fowls , and may make and promulga te  SI U  h

rules and regulations as it deems necessary  to ca r ry  out its funct ions .
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The State Board of Health, appointed by the Governor , is composed

of a president and one member f rom each of the ei ght congressional

dist r ic ts of the state . Five members must be phy sicians; one member

must be a dentist ; one member must be an educator; and one merrb er

must be a pharmacist. The Board of Health has “exclusive juris diction,

control , and authority over maritime quarantine and water supplies and

waste disposal within the state.”

The Louisiana State Parks and Recreation Commission consists of

the Governor , the Reg istrar of the State Land Office and nine (9) other

members to be appointed by the Governor to terms to run concurrently

with his own. Of the nine (9) appointed members , one must be appointed

fr om a panel of five members nominated by the Louisiana State Garden

Society and one f rom a panel of five members nominated by the Louisiana

Federation of Women’s Clubs.

The major functions of the Commission are to plan and develop

adequate parks and recreation programs for the state; and to prepare

and maintain the state recreation plan; to prepare and maintain, under

the supervision of the Louisiana Recreational Advisory Council , a corn-

prehenoive long-range statewide plan for development of outdoor recrea-

t ion re sourc es of the st’ate ; to cooperate with fede r al agencies , other

political subdivisions of the state , and private groups in matters relating

to parks and recreation.
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The Louisiana Recreational Advisory Council consists of the

Directors of the State Parks and Recreation Commission, Louisiana

Wild Life ari d Fisher ies  Commission, Tourist Development Commission,

Department of Public Works , Department of Highways , Forestry

Commission, and the Reg is trar  of State Land Office , Commissioner

of Agricul ture  and immigration , Chairman of the State Soil and Water

Conservation Commission, and the Agricul ture  Extension Service ,

also two additional members to be appointed by the Governor and to

serve at his pleasure. One of the said appointees shall be a recognized

authority in the field of recreation , and the second shall be a recognized

authority in the field of landscape architecture.  The Chairman of the

State Parks and Recreation Commission shall be ex-officio chairman

of the council .

The Governor , in December of 1964 , by executive order , created

the Louisiana Recreational Advisory Council to improve the e f fec t iveness

of the State ’s participation in the field of recreat ion, It is the responsi-

bility of the council to establish a comprehensive outdoor recreation

policy and pro gram for the State , and to give guidance , direction, and

coordination of all recreatiQn programs and activities of all State

agencies and subdivisions cooperating and working throug h the State in

order tha t the common objectives in the field might be identified and

more effectively and economically attained.
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Major r ivers flowing through the State of Louisiana have created a

continuing need to protect the ly ing flood plains for periodic flooding.

This has led to the construction of an extensive system of levees to

contain the waters.

Levee Distr ic ts .  The State constitution authorizes the Leg islature

to provide for a statewide levee system. The Legislature has created

a system of levee distr icts  each with a board of levee commissioners.

Members of board of commissioners of levee districts are appointed

by the Governor. Appointees are selected as follows : Each member of

the House of Representatives representing a parish or part of parish

ly ing within a levee district submits one name for each vacancy to be

filled from the parish which he represents in the Leg islature; each

member of the Senate submits one name for each vacancy to be filled

from the parish or parishes within the district which he represents  in

the Legislature. In making appointments, the Governor does not appoint

any individual to a seat on the board of commissioners to represent  a

specific parish who was not recommended by one or more of the Leg is-

lators who represent  that specific parish in the Leg is la ture .

All members of the board of commissioner s of levee distr icts shall

have terms concurrent  with that of the Governor appointment them ,

There are twenty-one reg ularly incorporated levee di s t r i c t s  in

Louisiana and one in southeast Arkansas  which contains levees that

protect Louisiana from overflow and are considered by law a responsi-

bility of the State of Louisiana. Twelve of these Levee Dis t r i c t s  ar e
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located in or abound the Red River Basin in Louisiana. They are:

Tensas Basin Levee District; Fifth Louisiana Levee District; Caddo

Levee District; North Bossier Levee District; Bossier Levee District;

Red River-Bayou Pierre Levee and Drainage District;  Cane Rive r

Levee and Drainage District; Red River , Atchafalaya and Bayou Boeuf

Levee District; Carnpti-Clarence Levee District; Coushatta-Red Rive r

Levee District, Natchitoches Levee and Drainage District and Nineteenth

Louisiana Levee and Drainage District. These levee districts , as

created by law , embrace definite areas. The limit of each district

is restricted to areas naturally subject to ove rflow and no high lands

are included. A specific act of the Legislature is required to extend

or decrease the size of any levee district .

The primary function of levee distr icts  today is the maintenance

of all levees , both district and federal , and the construct ion of drainage

works necessary to protect these levees. In addition , the distr icts

are empowered to perform any drainage or water project which will

promote t he general good.

It is also the job of the levee boards to keep close watch on all

levees and to adopt rules and regulations for  p r e s er v i n g  the eff ic iency

of the levees and flood control structures in their districts. One final

function of the levee district  boards is to serve as an informed group

and a militant local organization with a vital stake in Louisiana’s flood

control interests.
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The Sabine River Compact Administration is composed of two members

from Louisiana , two members from Texas and a non-voting chairman rep-

re senting the United States. It administers the Sabine River  Compact , makes

findings with r e fe rence  to the allocation of the waters of the Sabine River  in

accordance with said compact and records and approves points of diversion

from which water is taken from the Sabine River and its tributaries in

the state line reach.

The Red River Compact Commission, composed of one commissioner

f ro m each of the States of Arkansas , Louisiana , Oklahoma and Texas

and a chairman appointed by the President of the United States, is in

the process of negotiating a compact for the Red Rive r and its tributaries.

INegotiations to apportion the use of the waters of the Red River

stream system were initiated in 1956 between the States of Arkansas ,

Louisiana, Oklahoma and Texas with the United States being represented

by a Federal appointee acting as Chairman. Authori ty to conduct negotia-

tions was granted by an act of Congress approved August Il , 1955.

Public Law 346-84th Congress , Chapter 784 1st Session provides:

“Be it enacted by the Senate and House of Repre-

sentatives of the United States of Amer ica  in Congress

asserntaled , of Arkansas , Louisiana , Oklahoma, and Texas

to nego t iate and ente r into a compact providing for an

equitable apportionment among them of the waters

of the Red River  and its tr ibutar ies , upon the condit ion

4 
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that  one qualified person appointed by the President

of the United States shall participate in such negotiations

p as Chairman, without vote , representing the United

States , and shall make a report to the President of

t he United States and the Cong ress of the proceedin gs

and of any compact entered into. Such parties thereto

until it shall have been ratified by the Leg islatures of

each of the respective States, and approved by the

Congress of the United States. ”
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PR O G R A M S

I .  Resea rch

Water r esources  research  is being conducted at Louisiana State

Universi ty under the “ Water Resources  R e s e ar c h  Act of 1964” , Public

Law 88-379 (S. 2).

A Water Resources Stud y Commission was crea ted by Act 188

of the 1964 Legislature and charged with the responsibility to “conduct

a study of the water policy of t he state , the need for revisions of such

policy, the method of carry ing out the revised policy, and the manner

in which the revised policy shall be administered , including its relation-

ship to the several state agencies presently having responsibil i t ies  in

the field of water resources.” The commission was further directed

by the Act to ”s ubmit a draft  of leg islat on to implement their  recomrn enda-

tions . ‘‘

(a) A cooperative drainage area determination for river and stream

basins through the State is being done by the U. S. Geolog ical Survey in

cooperation with the Department of Public Wozfks.

II. Data Collection and Interpretation

(a) Cooperative State -Federal programs .

I) A stream gaging, sedi ment  samp ling, and quali t y of wate r

program is being carried on in cooperation with the U . S. Geolog ical

Survey by the Louisiana Dep ar tmen t  of Publ ic  Works .

82



-—.— -——-‘-,—-—.—---~.—-,—~~~ —- _
~~~~ __~

- ; - _ _ ____ — .- ----—

2) A statewide p rogram to collect and analyze hig h-wate r

data is carr ied  on in cuope ra t ion with the U. S. Geolog ical Survey

by the Louisiana Depar tment  of Hi g hways .

3) Ground water  data collection , stud y and evaluation is

being ca r r i ed  on in ooperation with the U. S. Geolog ical Survey by

the Louisiana Depar tment  of Public Works and the Louisiana Geolog ical

Survey.

4) A topographic mapp ing program is ca r r i ed  on in cooperation

with the U. S. Geolog ical Survey by the Department of Public Works .

(b) State Programs

The Department of Public Works gathers  basic h y drolog ic and

h ydraulic data an ” makes necessary  field su rveys .

I) Establishment of a network of vertical control along

the r i v e r s  and strea ri s of the state , supplementing those  es tab l i shed

by the Federal agencies .

2) Topographi c surv eys of flood plains and dam and

reservoir  sites for study and planning purposes.

3) Profiles and cross sections of s t ream channels ,

overflow areas , bridges , reservoirs, dams and other s t r u c t u r e s .

4) Establish and maintain staff gages on var ious st reams

and s t ruc tu res  for  de te rmin ing  dail y or i nt e rmi t t en t  stages. De te rmine

the elevation of high water marks for purpose of d e t e r m i n in g  water

surface profiles of streams.
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5) Geolog ic invest igations of proposed dam or other

hydraul ic  s t r u c t u r e  sites .

6) Drills water tes t  holes to determine the quantity

and quality of ground water  available to water  d i s t r i c t s  and towns.

(c) The Stream Control Commission c a r r i e s  on a water

quality monitoring program in the state.  Samples are collected for

physical and chemical analy s e s .

The monitoring program has the following specific

objectives:

1) To determine phys ica l  and chemical  character is t ics

of Louisiana’s waters  under chang ing conditions .

2) To indicate , when possible , the sources  of pollution

entering a s tream.

3) To comp ile data fo r fu ture  pollution abatement activities.

4) To determine background data on certain types of

wastes , such as chlorides , and to detect  cr i t ica l  changes .

5) To obt ain data usefu l  for  munic i pal , industr ia l ,

agr icu l tura l, and recrea ional uses.

6) To procure data useful and necessary for securing

public action .

III . Planning

(a) Factors affect ing planning.
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Louis iana has ;~ i i , t n ~~er of se r ious  problems as well as distinct

oppor tuni t ies  t 5  a r e s u l t  of the c h a r act e r i s t i cs  of the State ’s water

f and related land r e s o , l r e & s .  The fac t  that Louisiana is located at the

mouth of the vast  M i s s i s s i pp i R ive r  sys tem is perhaps the most

s t r i k i n g  har a c t e r i s t i . The Miss i s s ippi R ive r  system includes the

Atchafalaya , Black  and Ouachi ta , Vermilion and Red River  and Bayou

Teche . Althoug h the State ~~ joy s a number of shipping and trade

advantages f rom this position , it also must deal with problems of

floods , shortage of water in droug ht periods , distribution, and

drainage . The extreme silt load carr ied by interstate streams is a

constant problem. The water  quality of these streams are also of

great  concern  to Louisiana.

Of course , not all water  and related land resource  problems are

produced externally. Many water and related land conditions are under

the direct  control of the State. Some internal questions requiring care-

fu l  considerat ion are the use and development of water and related

land r e sou rces  fo r  improving  living standards in rural  and urban areas

(especial ly where  there are substantial  number  of disadvantaged persons) ,

management  of ce r t a in  areas  for  the preservat ion of outstanding natural

habi ta t , enhancement  of f i sh  and wildlife , development of recreation ,

port  and harbor  improvement s , and local water supp ly and waste

disposal  development .
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Perhaps nowhere  else in the United States are  the economies of

land and w a t e r  So int imatel y r elated.  This re la t ionship, together  with

the cap itol and human r e s o u r c e  conditions and capabil i t ies , must  be

ful ly understood for proper planning. The fact  that there  is a certain

amount of in terchangeabi l i ty aiiiong resources , and that the i r  develop-

ment must proceed with a high degree of balance , makes it imperative

that wate r and related land resources  be considered in relation to one

another as well as to other natural , capital and human r e s o u r c e s ..

Louisiana has enjoyed rapid and substantial economic growth based

largely on natural  resources  and trade which have attracted private

and public capital; correspondingly,  c i t izens  of the state and nation

have benefited markedly.

~~~~~~~~~~~ great in teres t  in and need for  comprehensive water

and related land resources  planning resul ts  in part  f rom its hi g h degree

of economic dependency on resources  closely related to water .  These

range f rom oil , gas , and sulphur in the o f f sho re , tideland , swamp, and

r iver-bot tom areas , to commerc ia l  f ishing and en te rpr i ses  based on

recreat ion, and t rade developed because of conven ience of export of

agr icu l tu ra l  products  and import of mineral  and ene rgy  raw mater ia ls .

Virtually the entire economy is a direct  funct ion of the condi t ion  of wa t e r

resources.
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It is impera t ive  that  Louisiana determine the probab le n~~i~~i ct  of

such  changes  as h ig h way  cons t ruc t ion  in mar sh l ands  and coas ta l  a reas

drainage patterns ;ind navi gation systems , pesticide concentration

on aquatic l ife and wa te r  qualit y alterations in land-use  pa t te rns  on

pol lut ion and Iiy drolog ii character , and land drainage and water supply

development  on the 50 ioeconomic conditions in rural  and urban  areas .

(b) Authori t y: L o u i si an a  Statutes Annotated -- Revised Statutes

~8:l7 and Act 2 of J i4,~ provide s for the Department of Public Works

to assume the powers and duties of the State Planning Commiss ion,

created by Act 38 of 1936 , which include the adoption of a state mas te r

plan ‘for the phys i cal  development  of the State Such m a s ter  plan

may include , among othel th ings , the general  location , c h a r a c t e r  and

e xt e nt  of . .. wate rways , w a t e r f r o n t  development , . .. wildl i fe  r e fu g e s , 

drainage and s t n i t a r v  sys tems , work for the preven t ion  ot  st r e am

pollut ion . . . which , by reason of the ir func t ion , s ize , e x t e n t , l o cat i o n ,

legal status or other N I S  n are  of s ta tewide as d i s t i n g u i s he d  f r o m

Inu r e  loca l  ( once rn . . . . or  [d l  appropriately within t he  scope ~ t the

State , as c l i st i n g u i s  h t d  1 m m  a mc re 1o i i  p rogr  In ~ or  plan ;  ilso , the

gene ral b e  at i o i i  and ex t en t  u t  . . . open d~~ i’lopnient  - r e,, s f u r  p u r p o se s

of . . . . water  s u p p l y ,  S a n i t a r y  an d d r I I l l . t g e  f a c i l i t i e s  . . . w it er  cor i s e r ’.

t R i l l  . . . ~~~~1
, ct . l u r t h c r i n o r , SO h a ~ l . t ’  plan ‘ s h i l l  be i i i t d e  w i t h

the gene rd  pu r pose o t ~ U 1( 1 III t 0( 1 Li cor n  pl i sh ing a o —o rd inat  i’d , . i d i  i s t  ed

“ I
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and efficient and economic development of the state which will, in

accordance with present and future needs, and resources , best

promote the health, safety , morals, order , convenience, prosperity,

and welf are of the people.

(c) Planning programs in Louisiana.

1) The State of Louisiana has obtained a 701 state planning

grant f rom the Department of Housing & Urban Development for the

preparation of a “pro gram desi gn ” whic h details the steps necessary

for formulating a state plan.

2) Under Title III of the Water Resources Planning Act of

196 5 ( P. L. 89-80),  The Lo,li3iana Department of Public Works is

developing a comprehensive water and related land resources plan

for the state in cooperation with the Water Resources  Stud y Commissic~~.

IV . Construct ion and Development

(a) Flood Control

The Red River drains an area of 91 , 000 square miles in

Texas , Oklahoma, Arkansas , and Louisiana. It is about 1, 300 miles

long and connects with the Atchafalaya River at the latitude of Old

River , Louisiana.

The r iver  and its t r ibu ta r ies  are subject to floods caused by

general storms of wide geographical extent , and occuring mostly in

the easte rn or lowe r portion of the Red River  basin .  Im portant tribu-

taries in Louisiana are Loggy Bayou , Bayou Pierre , Saline Bayou ,
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and Cane R i v e r .

The f r equency  of des t ruc t ive  floods on the Red R i v e r  has led

to the creat ion of ten levee d is t r ic ts  on the r iver  in Louisiana during

the period 1890-1964. The d i s t r i c t s  which were active in 1965

spent $1 , 595 , 000 on flood control , including eng ineering and constructia~

funds contributed by the State of Louisiana, Department  df Public Works .

During this time , par i sh  police j u r i e s  spent $500 , 000 in the main valley

of Red River  for  dra inage  and flood control  improvements .  Annual

expenditures range between $1, 000 , 000 and $2 , 000 , 000. Total expendi-

tu re s  to date amount of $47 , p38 , 000 , or approximatel y $147 , 000 , 000

at today’s prices.

The plan for  flood control on the Red River  in Louisiana pro-

vides for r e se rvo i r s , levees , channel improvements, and bank stabiliza-

tion works.  Levees have been const ruc ted  throug hout most of the length

of Red River  in Louisiana. The South Bank Levee b~~1ow Alexandria

provides protect ion against  inundation to approximately 1 , 250 , 000 ac res

of south central Louisiana which  is la rgel y outside of the Red R ive r  Basin.

(b) Water Supply

Demands for  water  inc reased  in the su rvey  area  by th i r teen

percent  f rom 1960 to 1965 . Of the 500 mi l l ion  gal lons per day being

pumped in 1965 , 93 percent  is obtained f rom s u r f a c e  water  sources .

The qual ity of most of the ava i l ab l e  ground water in the survey area is

such that it is not economically feasible for use at this time. However,

it may be n e c e s s a r y  to u t i l i z e  groun d wate r sources  in the  fu tu re  as

8

_  _ _



demands increase.

The Department of Public Work s is the State agency principally

concerned with water supply. The Department plans and constructs

water conservat ion projects  and provides  eng ineering,  economic , and

other advisory  se rv ices  for  such  projects to local government sub-

divisions and special d i s t r i c t s .  In this area , the Department acts as

a service  depa r tment  to other State departments and agencies.

(c)  Water Qualit y Control

The Louisiana Stream Control Commission exercises regula-

to ry  powers to control  su r f ace  pollution . Coordination with othe r

agencies is e f fec ted  th r o u g h the members of the commission.

This commission promulgates rules , regulations and orders

for the quali t y control  of su r face  waters . Most of its concern  is with

industr ia l  waste , rev iewing  the qualit y of the eff luent  d ischarged by

both newly located indus t r i e s  and indus t r ies  long establ ished in the

State . The aim is to prevent  f u r t h e r  pollution and even ef fec t  some

improvement in the qualit y of su r face  water . All indus t r ia l  plans for

new eff luent  d i s c h a r g e  come before  the Commission fo r  approval and

old discharges are checked periodically.  Each case is reviewed on its

own merits .

The Commission largel y leaves to the State Board of Health the

reg ulation of municipal waste discharges by t r ea tmen t  plants.  Onl y

rarel y does the Commission find it necessary to intervene .
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(d) Navi gat ion

1) Red River is characterized by wide fluctuations in stage ,

and by shif ting bed and banks and unpredic table  s h oa l i n g , condi t ions

adverse to the intc rest of n av i g a t i o n . With the presen t  open r i v e r

c ondi t ions  and r i v e r  f low regula ted by Denison Darn , the control l ing

depths fo r  navigat ion  f r o m  J a n u a r y  to Jul y are about 6 fee t  f rom the

mouth to Alexandria , ~ feet to Shreveport , and 4 feet  to Fulton.  During

the remainder  of the  year , control l ing depths are general ly about 6. 5

feet  f rom the mouth to Black R i v e r , about 4 feet f rom the r e  to

Alexandria , 1 to 2 feet  to Sh revepor t , and less than 1 foot f r o m  Shreve-

port to Denison Dam . In l~~62 , approximately 400 , 000 tons of t r a f f i c

moved over the lower 35 miles  of the Red Rive r  to the mouth of Black

Rive r , approximately 300 , 000 tons of which  moved on the Ouachita-

I l l a c k  channel ;  the remainder  moved on Red R i v e r  above mi le  35.

2) Commercia l  t r a f f i c  on the J e f f e r s o n - S h r e v e p o r t  W a t e r w ay

is limited to the local movements  on Caddo Lake above the  darn . Present

commercial traffic consists of that associa ted with o i l f ie ld  development

and p roduc t ion  (of an estimated 350 oil wells) in Caddo Lake . Caddo

Dam was constructed for the  purpose of p rov id ing  navi gable dep ths  f rom

the  dam to J e f f e r s o n , Texas; however , the dam i tse l f  is an obs t ruc t i on

to traffic moving to or from the Red R i v e r .  Dur ing  per iods  of d roug ht ,

channel  depths  arc  somet imes  i n s u f f i c i e n t  to ma in ta in  n a v i gat ion f r o m

the dam to J e f f e r s o n , Texas .
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(e) General Recreat ion

The development of the recreat ional  uses of wa te r  r e sou rces

provides for va r ious  a c t i v i t i e s ;  f ish ing ,  boating, wa te r  s k i i ng ,  sw i m m i ng ,

picnicking,  and camping. Many state agencies are concerned with the

utilization of water resources for recreation ; some of which are not

p r i m a r i ly water  pol icy adminis te r ing  agencies , but , never the less ,

develop the r e c r eat i o n a l  aspects  of water while accomplishing closel y

rela ted operations.

The most si gni f icant  state agencies charged with developing

the recrea t iona l  potentials of water resources  includes the State Parks

and Recreat ion Commission , the Department of Public Works , and

the Wild Life and Fisheries  Commission.

The State Parks and Recreat ion  Commission develops and

regulates  the recreation uses of the state parks and is par t ic i pating

with the United States Department of the Inter ior , Bureau  of Outdoor

R ecreation, under the Land and Water Conservation Progra m for the

development of recreat ion in the State . In conjunct ion with this  program ,

the Commission has prepared the Louisiana State Wide Comprehens ive

Outdoor Recreation Plan.

The Department of Public Works plans and insti gates construction

of numerous mu lti ple purpose wa ter projects with si gnif ican t  r ec rea tional

potential , many of which are constructed by the U.S. Army , Corps of

Engineers.
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The Wild Life and Fisheries  Commiss ion exe rc i se s  important

func t ions  re la ted to t h e  r ec rea t ions  of hunt ing and f i sh ing  since it plans

f the execution of the  f i sh  and game laws , enforces  pollution controls

i mportant  to the p r e se rva t i on  of f i sh  and game , and establishes state

f i sh  and game s a n c t u a r i e s .  All of the p r e se rves  are under the super-

vis ion of the commisS ion .

(f) Fish and Wildl i fe

As the population of Louisiana and the United States continues

to expand ari d more and more le isure  time and money become available ,

the f i sh  and w i l d l i f e  assets  of Louisiana will become more and more

of a p remium.  Cur ren tl y ,  the Lower end of the Red R i v e r  Basin is

being extensively cleared for soy beans , othe r crops and pasture.  As

the land is cleared and our bayous iind streams dred ged and channelized ,

those areas  r ema in ing  in t h e i r  na tura l  state , or as near  natural  as

possible , become much  m o r e  important .

In c a r r y ing out the au t h o r i t y desi gnated to it , the Louisiana

Wi ld  Life and F i she r i e s  Commiss ion  has obtained by lease , purchase

or  s t a t e m e n t s  of u n d e r s t a n d i n g  t r a c t s  ot land in the Red R i v e r  Basin

(see Fish and Wild Life  A ppendix)  that  a re  dedicated to the p rese rva t ion

of o ur  f i s h  and w i l d l i f e  and to the r e c r e a t i o n  of the people of Louisiana.

Those areas owned by the C o m m i s s i o n  are  being developed as rapidl y

as possible. Areas leased by the Commission , but privatel y owned , are

in  threat of being cleared m d  p lan ted  to soy beans by t h e i r  owners .  The

I) 
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ter m Wildlife Management Areas  located within the Red R i v e r  Basin

ha’mce a total acreage of 25~ ,276 acres .

The Louisiana Wild Li fe  and Fisher ies  Commission has either

stocked , developed management plans , built or plans to build , boat

ramps on the following lake s located within the Red River  Basin

drainage or backwater  areas :

Caddo Lake, Black Bayou Lake , Lake Bistjrieau, Cane Rive r

Lake , Kepler Lake, Black Lake, Clear Lake, Saline Lake (Natchitoches

Parish) ,  Iatt Lake , Cane River  Lake , Smithport Lake , Sibley Lake ,

Larto Lake and Saline Lake (Avoyelles Parish).
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A P P E N D I X  A - I N V E N T O R Y

- Non-Federal P r oj e ct s  cons t ruc t ed  by the L ou i s i a n a  Depar tmen t  of

Public Works  f r o m  l~~4l to June 30 , l %7 .

(a) Re s e r v o i rs :  D u r in g  this  period , the Louisiana Depart-

rnent of Public  Works  c ons t ruc ted  twelve r e s e r v o i r s  within the study

area.  For t i m i s  su r\  cy ,  onl y those r e se rvo i r s  con ta in ing  5,000 acre-

feet  or more a re  r~’ported . These rese rvo i r s  inunda te  a total of

67 , 6~’0 acres and con ta in  approximate ly 430 , 700 am r e - f e e t  of water.

These fi gures do not inc lude  Cross  Lake , a r e s e r v o i r  cons t ruc t ed  by

the Cit y of Shrevepor t , Louis iana , Plans have been completed on two

o the r  r e s e r v o i r s  within the  su rvey  area .

(b) Dra inage  and Levee Projec ts :  The Louis iana  Depart-

ment of Publi c Works has completed 147 d ra inage  p r o j e c t s  to ta l ing

1 , 150 miles of drainage channels  and invo lv ing  34 , 700, 000 cubic  yards

of e a r t h w o r k  in the stud y a rea .  There  have been 60 levee  p roje ct s  com-

pleted by the Depar tment  involving 65 miles of levees . A total  of 2 , 500 , 000

ubic yards  of ea r thwork  was done in these  p rojec t s .

(c)  Other Water  Re s o u r c e s  Projects : With in  the stud y

a r ea , the  Louis iana Depar tment  of Public Works has bu i l t  62 darn s ,

f lood gates , spi l iways  and other  control  s t r u c t u r e s . Nine b o a t - l a u n c h i ng

ramps  were  m on s t r u c t ed  in public r e c r e a t i o n a l  a reas .

()7
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(d) Projec ts  by other agencies:  This inventory does

not include the nume m us p ro jec t s  constructed by othe r agencie s ,

governmental  sub -d iv i s ions  or local agencies .  Information relative

to water  r e sources  projects  done by these agencies are not available

to the Department  of Public Works at this time.
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WATER AND WATER RIGHTS

Chapter 5, 1961, Tit le 1~1.
CITIES AND TOWNS
Woterw oric s
Acquisition , Construction and Operation

Section 292: Condemn ation of land and water ri g hts. —Th e c ity
councils of such c i tu - s , or the boards of trustee s of such towns ,
shall have power and authorit y to dam any river or stream , not nav-
igable , and condemn and appropriate in the name of and for the use
of the city or town , any such land located in or outside of the cor-
porate limits thereof as may be necessary for the construction and
operation of said waterworks and to condemn , appropriate and divert
the water from such river or stream , or so muc h thereof , as may be
deemed necessary for such purposes . Such appropriation of land or of
water rights by any city or town shall be governed by t he procedure
prescr ibed for the condemnation of land for railway purposes. Upon
the payment made or deposit of the award of the commissioners to the
cle rk of the district cour t , said c iy  or town , shall be vested with the
perpetual right to use the land so condemned and the right to divert
s uch water condemned by such commissioners for the purpose mention-
ed herein , and such water and the tight to divert  the same as afore-
sa id may at the option of such city, tow n or v illage be described in
capacity by a given number of ga llons daily, or as a quantity suffi-
c ient for the purposes aforesaid ; and the exercise of this power shall
bea continuingright and not exhausted by one or more exercises there-
of: Provided, that the diverting of said water shall not change the
regular channel or watercourse of such stream so damned.

Section 305: Acquisition of lands and water for future needs —Sal.
outsi de corporate limits no defense —Any city or tow n within the State
of Oklahoma owning and operating, or proposing to own and operate ,
a system of waterworks and water plant to supp ly such city or town ,
and the inhabitants thereof , with water , may provide for its contem-

plated future water . water works and water p lant re quirements , in
advance of its immediate needs , and may , for that purpose , ac quire
lands and water both wi thin and without the cor por al limits of such
c ity or tow n , and w it hin the State of Oklahoma , and suc h i t i es  and
towns invested with the power of eminent domain for that purpose ,
such power to be exercised in the manner provided by law for the
condemnation of lands by cities and towns for waterwo rks purposes;
and it shall be no defense against the exercise of such power of
eminent domain that the c ity or town is selling and furnishing water
to other mun icipal i t ies or to persons , f irms or corporations witho ut
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the corporate limits of such city or town.

Chapter 2, 1963 Supp lement , Title 60.
PROPERTY
Estates in Real Propert y

Section 60: Ownershi p of water —U se of running w at er. —T he owner
of the land owns water standing thereon , or flowing over or under its
surface but not forming .t definite stream. The use of ground water
shall be governed by t he Ok lahoma Ground Water Law. Water funnin g
in a definite stream , formed by nature over or under t he surface , may
be used by him for domestic purposes as defined in Section 2( a) of
this Act , as long as it re mains there , but he may not prevent the
natural flow of the stream , or of the natura l spring from w hich it com-
mences its definite cour s e ,  nor pursue not pollute the same , as such
water then become s public water and is sub ject to appropriation for
the benef it and wel fare of the people of the State , as provided by law;
Provi ded however , t hat nothin g contained herein shall prevent the
owner of land from dammin g up or otherwise using the bed of a stream
on his lan d for the collection or storage of waters in an amount not to
exceed that which he OWflS , by virtue of the f i rs t  sentence of this
Section so long as h pr ovides for the continued natura l flow of the
stream in an awount equa l to that w hich entered his land less th e
uses a llowed in this A c t ; ’ prov ide d further , that nothing contained
herein shall be const rued to limit the powers of the Oklahoma Wate r
Resources Board to grant permission to build or alter structures on a
stream pursuant to Title 82 to provide for the storage of additional
water the use o f whi ch the land owner has or acquires by virtue of
this Act .

Chapter 1, 1961 , Title 82.
IRRIGATION AND WATER RIGHTS
In General

Section 2: Ri ght of eminent domoin .—Any pers on , corporation or
as soc iation may exerc ise  the ri ght of eminent do main to acquir e any
rig ht to the use of water I or be nefic ia l pur poses , and to ac quir e ri ght
of wa y for the storage or conveyance of waters  for beneficial use , in-
c lud ing the right to enlarge exist ing struct ures and use the sam e in
common with the former owner. Such right of way shall in all cases
be so located as to do the least damage to private or public property,
consi stent with proper and economica l eng ineerin g constr uction. Such
ri ghts may be acquired in the manner provided by law for the taking of
pr ivate property for piblic use.

_ _ _ _  _ _ _ _ _ _ _ _  
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Section 3: Diversion of wat er —Water turned into any natura l or
art ificial watercourse by any party entitled to the use of such water
may be reclaimed below and diverted therefrom by such party, subject
to ex isting rights , due al lowance for losses being made by the State
Engineer.

Chapter 1, 1963 Supplement , Title 82.
WATER AND WATE R RIGHTS
Irr igation and Water Ri ghts

Section 1-A: Ri ght to use water —Domestic use — Prio r it i es. — (a)
Benef ic ia l  use shall be the basis , the meas ure and the limit of the
right to the use of water ;  provided, that water taken for domestic use
shall not be sub jec t  to the provisions of this Title . Any natural per-
son has the right to take water for domestic use from a stream to
which he is riparian or to take stream water for domestic use from
wells on h is premises , as provided in Section 1 of this Ac t .  ‘‘ Do-
mestic Use ” means t he use of water by a natural individua l or by a
famil y or household for household purposes , for farm and domestic
anima ls up to the normal grazing capacity of the land , and for the ir-
ri gation of land not exceeding a total of three (3 )  acres in area for
the growing of gardens , orchard s and lawns , and water for such pur-
poses may be stored in an amount not to exceed two years supp ly.
The provision of this Act shall not appl y to farm ponds or gull y plugs
which have been constructed under the supervision and s pecifications
of the Soil and Water Conservation Districts prior to the effect ive
date of th is Ac t .
(b) Pr iori ty in time shall g ive the better ri ght. From an d after the ef-
fect ive date of this Act , t he followin g p r iorit ies for the use of water
and no other shall ex is t :

1. Pr iorities to the quantity of water put to beneficial use pr i or to
Nov ember 15, 1 907 to the extent to which the priority has not been
lost in whole or in part pursuant to Section 32 of this Title when the
same s hall have been perfected as provided by Title 82 and rule s and
regulations adopted by the Oklahoma Water Resources Board . Such
sa id p r iorities shall date from the initiation of the beneficial use.

2. Priorities decreed to exist  in adjudications broug ht in purs uance
of th is Title where such adjudication s have been initiate d prior to
the effective date of this Act to the extent to which these priorities
have not been lost in w hole or in part purs uant to Section 32 of this
Title . Such said p r iorities shall be dated as of the date assi gned to
them in the resp ective adjudication decrees.

3. Prioritie s based upon app lications for appropriations where the
same s hall have been pe rfected heretofore under the law heretofore
applicable to the extent to which the prior ity has not been lost in

— 3 —   
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who le or in part pur s uant to Section 32 of this T i t l e .  such said pri-

ori t ies sha ll be dated as of the date of the app l ication t her ef o r.
4. Prioritie s based upon applicat ions for appropriations to the ex-

tent the priority has nor been lost in whole or in part pursuant to Sec-
t ion 32 of this l it le whe re the same shall be perfected after the ef-
fective date of this A c t , as provided by Title 82 and rules and regula-
tions adopted h~’ t he Ok lahoma Water Resources Board pursuant
thereto. Such said pr iorities shall date from the date of app lication
for the prtoritv .

5. Priorities based on the withdrawa l of water by the Lnited State s
pursuant to Section 91 of this Title to the extent to which the pu- —

ority has not been los t in whole or in part through non-utilization as
provided by the said Section or pursuant to Section 32 of this Title .
Such said priorit ies sha ll vest in the users of said water as of date
of notification given pursuant to Section 91 of this Title.

6. Priorities based upon present beneficial use prior to the effec-
t ive date of this A c t  and initiated on or subsequent to November 15 ,
1907 , to t he extent to which the priority has not been lost in whole or
in part pursuant to Sectton 32 of this Title where the same has been
perfected as provided by Title 82 and rules and regulations ado pted
by the Oklahoma Wa ter Resources Board pursuant thereto. Such said
priorities as to each quantity of water shall date from the ini tiation
of the beneficial use of that quanti ty of water. Provided , howe ver ,
t hat no pr iority base d solely upon this subdivision 6 shall take pri-
orit y over pr ior ities which bear a pr ior it y da te earl ier than the ef-
fective date of this Act  and which arise by virtue of comp liance w ith
th e provision s of the f i rst f ive subdiv ision s of this Secti on .

7. Priorities based upon beneficia l use of that port~~n el the water
desi gnated by the Soil Conservation Service engineers as necessary
for the sediment pool where landowners have granted easements w ith .
out c ompensation for upstream flood control impoundments under the
s ponsorship of Soil and Water Conservation Distr icts prior to the ef-
f ect ivedate of this Act  to the extent to which the priority has not been
lost in w hole or in part pursuant to Section 32 of this Title when the
s ame shall have been perfected as provided by Title c~2 and rule s
and regulation s adopted by the Oklahoma Water Resources Board .
Suc h said pr iorities sha ll date from the date of the grant of the ease-
ment.

Subsequent to th e effect ive date of this Act  those landow ners who
shall grant easements for such upstream flood c ontrol impound-
ments may acquire a priority for beneficial use of that water des-
ignated as the sediment poc i by complying w ith subsection (h) 4 of
this Section. -

( c )  hen any person mig ht c laim a pr iority under mor e than one
of the numbered subdivisions of subsection ( b )  he may e le c t  which

— 4 —
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su bd ivision shal l control his pr iority date. Nothing in this provision
s hall be construed to prohibit his electing d if ferent pr i or i t i es under

P one or more of the subdivisions of subsection I h) for different
quantities of w a te r .

Section 4: Impairment of wat er r ights — Suits in distr ict  court. —An y
person hav ing a right to the use of water from a stream as defined by
t his Title , or Title 60 , Section 60 , O.S. 196 1, as amended, whose
ri ght is impaired by the act or acts of another , or ot hers , may bring
suit in the l)istrict Court of any county in which any of the acts
co mplained of occ urred. Provided , however , that not hing here in con-
tained shall be construed to empo wer District Courts to reco gnize
ri ghts to use t he water of a stream unless such rig hts have hereto fore
been esta blished pur suant to this Title or are claimed under Title
60, Section 60 , O.S. 196 1 , as amended. Provided, however , that the
Attorne y Gener al shall intervene on behalf of the State in any suit
for the ad j udic atio r- of ri ghts to the use of water if notif ied by the
Oklahoma Water Resources Board that the public interests wou ld be
best served by such action .

Sect ion 5: Determin ation of vest ed ri ghts —Aggrieve d persons —
Appeal.—An y person aggrieved by a determination of ves ted rights
as prov ided for in Title 82 , Sect ion 1( b), or by the grant or denia l of
a permit or license as provided for in this Title may appeal to the
d istrict court for the county in which the point of diversion of the
veste d ri ght or the permit or license is loc ated within sixty days
after the final determination or decision thereon . Copies of the pe-
t ition shall be served on the Board and all parties of record . 1 . e
f iling of the petition doe s not itself stay enforcement of the decis ion .
The Board may grant , or the reviewing court may order , a s tay upon
appropriate terms.

With in thirty days after the service of the peritiol or within fur-
ther time allowed by the court , the Board shall transmit to the review-
ing court the original or a certified copy of the ent i re record of ~he
proceeding under review . 8y stipulation of ~t l l  par t ies  to the rev iew
proceedings , the record may be shortened. A par v unr~ isonah 1~ re-
fus ing to stipulate to limit the record may be taxed by the court for
t he additiona l costs.  The court may require or permit subsequent c or-
rect ions or additions to the record.

The dec ision of the Water Resources Board shall be presumed to
be correct , and the appellant shall have the r ight to pres ent eviden ce ,
ora l argument and submit written briefs to rebut such presumpti on.
The court may reverse , modify or affirm the decis ion of the Board or
remand the case for further proceedings before the Board .

Any aggrieved party or the Ok lahoma Water Resources Board may

—.5—
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obtain a rev iew of any fina l jud gme nt of the distr ic t court under this
Title by an appeal to the Supreme Court. The appeal shall be taken
as in other c iv i l  c a s e s .

Section 6: Procedure for determining persons possessing vested
rights to water —The Board or its authorized representa t ives  shall
proceed upon approval of this Ac t  to make the necessary  surveys and
gather data and other infor mation for the proper understanding and
determination of all persons using wa ter throughout this State for
beneficial purpose s in order to establish vested rights thereto as de-
fined in Section 2( b~ , l1.B. 662 , 29th Leg islature . Such survey data
and ot her infor mation shall include , but shall not he limited to , the
names and last known mailing address of all app licants or claimants
for the use of water  of record with the Board , including application
number and date thereof , the legal description of the place of with-
drawal and use , quantity of water app lied for or c laimed in gallons or
acre-feet per year , purposes of use . amount of water actua lly put to
bene ficial use each y ear . and such information shall be c om p iled and
made a matter of record in the office of the Board . As soon as one or
mor e county or counties and or one or more stream s ystems have been
surveyed, and the information compiled as herein provided , the Board
shall carefull y rev iew the same and make an order listing the ap-
plicants or claimants who , in the Board’s opinion from the infor ma -
tion then ava ilable to it , are veste d water rights holders by virtue of
Sect ion 2( b), H.B. 662 , 29th Legislat ure . Said order shall set out the
priority date , place purpose and volume of water used by each of the
claimants or applicants. Provided that the said order shall be plain- :1

ly marked ‘‘  Tentat ive Order establishing vested rights in such coun-
ty or counties and or stream systems ” naming the county or counties
and/or stream systems . As soon as the tentative order as deter-
mined by the Board is pre pared , a co p~ of said order shall be for-
war ded by registered or cert i f ied mail to each appiica~ t or claimant
to the use of water  within the area in which vested w ater  rights are
to be determined and the following notice of public hearing shall be
inc luded therewi th :

A public hearing of the applicants and claimants for the use of
water in which vested rights are to be determined in the____________
:ounty and or __________ stream sys tem wi ll be held by the Okla-
tioma Water Resources Hoard at __________ hour on __________ day of
__________ at ,and continued each day thereafter until
all parties having an interest have an opportunity to be heard. The
hearing will be held at a central location in the area under consider -
at ion -

Al l  of the follo win g persons may, but need not appear at the hear-
ing regard ing t hei r r i g hts to continue the use of water :

—6—
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( 1)  Those persons claiming a right to the us~ of water for do-
mest ic use.

( 2) Any person who is a party to any suit pending in the c ourts
fur an adjudication of water rights in the area under study when such
suit shall have been filed prior to the effective date of H.B. 662 ,
29th Legislature.

( 3) Any person who is in agreement with the findings of the Board
for determination of vested rights as determined by the tentative order
of vested water rig hts under consideration at the hearing.

Any person claiming a veste d right for the beneficia l use of water
w ithin the area under stud y for which vested ri ghts are to be deter-
mined may appear at the hearing in person or represente d by legal
c ounsel.

Any person dissat i s f ied or who feels his ri ghts are impaired by t he
f inding s and determinat ion of the Board in the tentative order of vest-
ed water ri ghts under consideration at the hearing shall file pursuant
to th is Section at the hearing, or to the Board at its office prior to
the hear ; g, the fol lowing :

(a)  t he name and post office address of the claimant or contest-
ant.

( b) The source to which the claim relates.
( C )  The amount of water claimed or disputed.
( d) The location of the diversion works and use of water claimed.
( e )  The dates of the beneficial uses made .
(f )  A description of the land irrigated if the c ’a im or contested

claim re lated to irrigation use , toget her with designation of the
number of irrigable acres in each forty acre tract or fractional part
t hereof.

g) The population served by t he amount of the claim , if t he claim
or contest re lates to municipal use.

(b )  The typ e or kind of industrial use if the claim or contest
re lates to such use.

( i) An y additional inform ation that the Board may require .
In addition thereto the Board shall g ive public notice of such hear-

ing by public ation in a news paper of general circulation in each
county of the stream system in which the vested rights are to be
determined , once each week for two consecut ive weeks prior to the
hearin g; and the last notice shall be published at least thir ty days
prior to the date set for the hearin g. The published notice shall con-
tain the date and place of hearing to gether with a general description
of the area in which vested rights to bene ficial use of water are to be
estab lished or contes t ed , and shall be direct ed to all persons interest-
ed or concerne d , without s pecif icall y nam in g an y person .

At the hearing the Boar d shall hear the evidence of any person
intereste d or concerned and all such evidence shall be considered by
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the Board in its d tc rmination of vested rights to beneficia l use of
water. As soo n as po ssible th ereafter , the Board shall make a final
order determ ining the ve sted rights of such c laimants who hav e math
be nefic ial use of w ater  as vested ri ghts use rs , and the ex t e n t  of th eir
uses , and s hall no tify all such claimants and contestant s as to the
contents of such fina l order within s ixty da ys after said hearing is
completed.

Service of such f inal notice shall be deemed complete :
( a )  Upon depositing a copy of such final order in the post office

as re gistered or cert i f ied mail addressed to each vested right cla im-
ant and contestant whose name and address is known to the Board ;
and

( b) Upon the publication of an abstract of such final order once
eac h wee k for two consecutive weeks in a newspa per of general cir-
culation in each county of the stream system wherein cla ims of vest-
ed r ights to beneficial use of water are dete rmined; and

( c )  Two or more co p ies of the final order shall be filed in the
off ice of the County Clerk of each county of the area in which vest-
ed r ights have been determined . Any person who considers himself
aggrieved by the order of determin ation of his claim to , or contest of
veste d ri ghts may appeal as provided by t his Title . If no appeal is
taken the det ermination concerning such claims or contests of such
vected r ights made by the Board pursuant to thi s Section , shall be
conclus ive and no action concerning those matters covered by the
determ ination of the Board shall be broug ht at any time thereafter.
Provided chat any determination made purs uant to this Section shall

)t be deemed an adjudication of the relative ri ghts between any
vested r ights holders with respect to the operat ion or exercise of
the ir vested rig hts.

Section U: Hydrograp hic surveys — The Board shall make hydro-
graphic surveys and investi gat ions of eac h stream s yste m and source
o f water supp ly in the State.  The Board shall obtain and record al l
ava ilable data for the determination , development and adjudication of
of the water su pp ly of the State . It is authorized to coop erate w i th
the agenc ies of the Federal Government in making similar surve ys and
investiga ti on s for t he development and use of the water su pp ly of the
State . ex pending for such purposes any money available for the w ork
of its departme nt . and may accept and use , in connection w ith the
op eration of i ts department , t he results of the work of the agencies of
t he Federal Government. Provided , that after the ef fect ive date here -
of the making of such hy drograp hic survey shall not be a condit ion
precedent to the granting of permits and licenses to app ropriate water
as author ized by Chapter 1 of Title 82 , Oklahoma Statutes 1961 , as
now or hearaf t er amended or supp lemented.
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Section 12: Adjudication of ri ght s—Suit by At t ornsy-Ge ne ro l . —U pon
the com pletion of such hydrographic suryey of any stream system ,

‘ 
the Board may if , in i t s  opinion , the best interest of the Claimants
to the use of wa ur from such stream system will be served , del iver
a copy thereof together with cop ies of date necessary for the deter-
minat ion of all ri ghts to the use of the water s of such sys tem , to the
Attorney General who shal l  within Sixt y days thereaf ter  enter suit
on behalf of the Stat e for the determination of all rig hts to the use

of such water , and shall diligently prosecute the same to a final
ad judicat ion . The cost of such suit , includin g the costs  on behalf
of the State , and of such surveys , shall be charged against each of
the parties thereto in proportion to the amount of water  rights al-
lotted. Provided that after the effective date hereof neither the
bringing of such suit nor an ad judication in such a suit shall be a
cond ition precedent to the granting of permits and licenses , as

author ized b> Chapter I of Title 82 , Oklahoma Statute s 1961 , as
now or herea fter amended or supp lemente d.

Section ~~ Parties to suit _ lnt .rvention —Or d.rs. — l n any suit for
the deteri~i~ at ion of rights to the use of the waters  of ~nv stream ,
brought pursuant to Section 12 of this Title , any person who is using
or who has use d water from the stream or who claims the right or who
might cla im the right to use water from the strea m may be made a
party to the suit . A ny person who is using , or w h o has use d or who

cla ims the right to use water from the stream may intervene. No per-
son not a party to the suit shall be bound by the decree therein but
the r ights determ ined between the parties thereto and their pr iv i t ies
sha ll be bound in all subsequent litigation. When any such suit has
been filed , the cour t ma y by its order , duly entered direct  the Okla-
homa Water Resources Board to furnish data necessary for the deter-
mination of the rights involved.

Chc~iter 1, 1961, Title 82
IRt IGATION AND WATER RIGHTS
Surveys and the Determination of Ri ghts

Section 14: Oec ree_Co nt.nt s—Cop ies to be f iled. — Upon the ad-
judication of the rig hts of the use of the waters  of a stream sy s tem ,
two or more ce rt i f ied copies of the decree shall be prepared by the
c lerk of the court , at the cost of the partie s . and one cop y shall be
file d in the Office of the State Engineer and the other in the off ice of
t he register of deeds of each county in which such s t ream sy s t e m  is
situate d. Such decree shall in every case declare , as to t he water
rig ht adjud ged to each party, the priority, amount , purpose , p lace of
use , and , as to water used for irrigation , t he specific t rac ts  of land
to which it  sh all be appurtenant , to gether wi th  su ch other condition s
as may be necessary to define the right and its prior ity .
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Chapter 1, 1963 Supplement , Title 82.
WATER AND WATER RIGHTS
Irri gation and Water Ri ghts

Section 21: A pp lication for water r ights — Any person , fir m , cor-
poration , St at or Federa l ( over nmenta l Ag ency or subdi vision there-
of , intending w acquire the ri ght to the bene f icial use of any water ,
sha ll , before commencing any construc t ion for such pur poses , or be-
fore ta king the same from any constructed works , make an app lication
to the Oklahoma Water Resources Board for a permit to appropriate in
t he for m required by the rules and regu lations established by the Okla-
homa Water Resources Board. Such rules and regulations shall , in
addition to prcviding the for m and manner of preparing and presenting
the application, require that suc h application state all data necessar y
for the proper .lescri ption and limitation of the right app lied for , as to
the amount of water and period s of annua l use , toget her w i th  such in-
formation, maps , fiel d notes , p lans and specifications as may be
necessary to show t he method and practicability of the construction
and the ability of the app licant to comp lete the same. All such maps ,
field notes . plans and specifications shall be made from actua l sur-
veys and measure ments and shall be retained in the office of the
~)klaho ma ater Resources Board after the approval of the app licati on.
f he ‘?Llt ho r r a ‘~‘ ate r Resources Board may requir e additional ~nfor-
mation not provided in the general rules and regulations in cases
involving the diversion of twent y -five cubic fee t of water per second ,
or more , or the construction of a dam mor e than ten feet hi gh from th e
foundation. Prior to issuing rules and regulations , t he Water Re-
sources Board must give notice by publication in a newspaper of
genera l circulation in the State of Oklahoma of its intention to issu e
such ru les and regulations , fur nish co pies thereof to any interested
party and set a public hearing. At such hearin g any intereste d party
shall have the rig ht to app ear and be heard either in person or by
attorne y on such proposed regulations.

Chapter 1, 1961 , Title 82.
IRRIGATION AND WAT ER RIGHTS
Use of Water

Section 22: Rules governing app licat iq ns . ...The date of recei pt of
such app lication in t he Stat e Eng ineer ’ s of fice s hall be endors ed
th ereon and noted in his rec or ds. If the app lication is defe ct ive as to
for m or unsatisfactor y as to feasibility or safet y  of plan , or as to the
showin g of the abi l i ty  of the app lication to carry the con struction to

— J o— 
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comp letion , it shall be returned with a statement of the correc tion,
amendments or ch anges required , within thirty days after its receipt ,
and sixty days shall be allowed for the re-filin g t hereof . If re-filed ,
correcte d as required , within such time , the app lic ation shall , upo n
being accepted , t ake priority as of date of its original filing, sub-
ject to compliance with the further provisions of the law and the
regulations thereunder. Any corrected application filed after the time
allowed shall be treated in all respects as an original app lication re-
ceived on the date of its re-filing: Provided, that the plans of c on-
struction may be amended , with the app roval of the Stat e Eng ineer ,
at any time ; but no such change shall authorize an extension of time
fo r constructio n beyond five years from date of the permit , exce pt as
prov ided in Section 3654 ; Provided , Further , th at a change in the pro-
pos ed poin t of diversion of water from a stream shall be subject to the
approval of the State Engineer , and shall not be allowed to the det -
riment of the ri ghts of others havin g valid claims to the use of water
from said stream.

Chapter 1, 1961, Title 82.
WATER AND WATER RIGHTS
Irrigotion and Water Rights

Section 23: Notice of application.—Upon the filing of an app li cation
which complies with the provisions of this Chapter and the rules and
regulations established thereunder the Board shall instruct the ap-

plicant to publish withi n ninety da ys after the f iling of the app lica-
t ion , a notice t hereof , at the applicant ’s ex pense , in a form pre scribed
by the Board in some newspaper of gener al circu l~ rio n in the stream
system , once a wee k for two consecutive weeks . Such notice sh all
g ive all the essentia l facts as to the proposed appropri ation , among

t hem , t he places of appropriation and of use , amount of water , t he pur-
pos e for which it is to be used , name and address of app licant and
the t ime and place wh en the app licatio n will be taken up by the Okla-
homa Water Resources Board for consideration . In case of failure to
g ive such notice in accordance with the rules and regulations app li-
ca ble there to within the time required , or if such notice is defec tive ,
t he app lication shal l thereafter be treated as an original application
as of t he orig ina l date of the filing of the application , if proper notice
shall be g iven wit hin thirty days after the Board has g iven him notice
of his failure to g ive e ffective and proper notice , and shall sup ersede
any subsequent app lications. Any intereste d party shall have the
right to p rotest said application and p resent evidence and testimony
in support of such protest.

— i i — —
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Section 24: Hearing on applicotion._After the hearing on the ap-
plication the Board shall determine from the evidence presented
by the parties interes t ed , from such surveys of the water supp ly as
may be available , and fr om the recor ds , w hether there is unappropri-
ated water available for the benefit of the applicant , and the use to
w hich applicant intends to put the water is a beneficia l use and doe s
not int erf ere with the beneficial use of water by other app ropriators.
If so , the Board shall approve the application, by issuinp a permit to
appropriate water , and shall state in su c h permit t he time w ithin
which the water shall he app lied to a benefic ial use. In t he absence
of appea l as prov de.l by this Title , the decision of the Board shall
be final. After the ef fect iv e date hereof , neither the making of a hydro-
gra phic su rv ey, nor t he bringin g of a suit ; nor a judicia l ad j udicat ion
of water rights shal l be a condition precedent to the approval of ap-
plications and g iving of permits as provided for in Chapter 1, Title
82, Oklahoma Statutes 196 1, as now or hereafter amended.

Sectio n 25: Rejection of oppIicot ~on—A ppr o~aI of app l icat ion for
lesser amount—Appeal. —lf , in the opinion of the Board , t here is no
unappropriated water available , it shall reject such application. The
Board shall decline to order the publication of notice of any applica-
t ion which does not comply with the requirements of the law and the
rules and regulations promulgated by it thereunder. Provided , ( 1 )  if
an applicant can apply t he water to the beneficial use or uses set out
in his application , but can do so w ithout wast e only in an amount of
water lesser than the amount applied for; or (2 )  if th ere is unappro-
pr iated water av ailable , but in an amount less et than the amount for
which an application is made , and said applicant can apply suc h less-
er amount to the beneficial use or uses set out in such application
w ithout waste ; and if the applicant shall in writing indicate his de-
s u e  that his application be approved for such lesser amount within
fifteen days after not ice of such propose d action sha ll have been
mai led to him by the Board, then said Board may approve said ap-
p1i~cati on for said lesser amount , otherwise such app lication shall be
disapproved; Provided, that an applicant who has received such a
notice , and w ho has indicated his desire that his application be ap-
proved in such lesser amount as set out in such notice , as herein-
above provided , s hall not be deemed to have waiv ed thereb y his ri ght
to appea l from the action of the Board in refus ing to app rov e his ap-
plication for the full amount applied for . Any applicant may appeal
from such decision of the Board, cx from any other decision of the
Board as provided by t his t it le. Denia l of an application shal l not
preclud e a subsequent application.
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Chapter 1 , 1961 , Title 82.

‘ 
IRRIGATION AND WATER RIGHTS
Use of water

Section 26: Engineer to issue li cense —On or before the date set for
t he application of the w at er to a beneficia l use , t he State Eng ineer
shall cause the works to be inspected , after due notice to the owner
of the permits. 1 poti t he completion of such inspection , the State
Engineer shall issu a l icense to appropriate wat e r to the extent and
under the condition s of the actua l application thereof w a beneficia l
use , but in no mann r ixt e nding the rights descr ibe d in the permit:
Provided , that the inspection to determine the amount of wat er ap-
plied to a beneficia l use shall be made at the same time as that of
the constructed work , if req uested by the owner , and if such action
is deemed proper ht the State Engineer .

Section 27: Assi gnment of licen se— Transfer of ti t l e. — A n y  perm it or
license to appropri,ire water may be assi gned , but no assignment
shall be bindin g , xc pt upon the parties thereto , un less filed for re-
cord in the office of the State Engineer. The evidence of the right to
use water from any wor ks constructed by the t ’ niced States , or its
duly aut horized agencies shall in j ike manner be filed in the office of
the State Engineer upon assignment: Provided , that no right to appro-
priate water for irrigation purposes shall be ass i gned , or the owner-
ship thereof in anywi~ e transferre d, apart from the land to which it is
appurtenant , except in t he mann er sp ecially provide d by law: Pro-
vided , Furt her , that the transfer of tit le to land in any mann er
w hatsoever shall carr y wi th i t  all rights to use of water appurtenant
t hereto for irrigation purposes .

Section 28: Eng ineer to supp l y registers wit h informat ion. — The
State Engineer shall forward to the register of deeds of each county
copies of ali records , permits and licenses ~o appropriate water in or
re lating to his county, and shall advise him of all acts and decisions
of the State Engineer ’s office affecting the apportionment of w a t e rs
in such county.

Section 29: Referees in water suit — In any water  suit the court
may appoint a referee or referees , not exceeding three , to take tes t i -
mony and report upon the rights of the pa rt ies , as in other equity
cases.
Section 30: Attorney general and county attorney to be o dvi se rs. _
The Att or ney- Genera l and the county attorney of the county in which
legal questions arise , sha ll he the lega l advisers of the State Eng-
ineer , and shall perfor m any and al l legal duties necessary in con-
nection with his wor k , without oth er compensation t han their sa lar ies

— l  ~~—
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as fixed by law , exce pt when otherwise provided.

Section 31: Measurement of wat e r. —The standard of measurement of
t he flow of water shal l  he the cubic foo t per second of t ime; the
stan dard measurement of the volume of water shall be the acrefoo t ,
being the amount of w a t e r  upon an acre covered one foot deep, equi-
va lent to fort y-three thousand five hundred sixty cubic feet .

Section 32: Time for putting water to b.nefic ial use — Priority —When
any person fi les an application for the appropriation of water for
beneficia l use with the Oklahoma Water Resources Board in conform-
ity wit h 82 0.5. 19S 1 Sections 21 and 22 , such person s hall not lose
his priority date of app lication if:

a) Within two (2) ~cars a fter filing an application wi th  the Board ,
the app licant has begun construction of the works to put the water
applied for Co benef ic i a l  use.

b) Within t hree 1~ years after the f i ling date of the application ,
applicant has put twenty - f i ve  percent ( 2 5 % ) ,  or more , of t he water
app lied for to beneficial use.

( c )  Wit hin four .i ye ars  a f te r  the filing date of the app lication ,
app licant has put seventy- f ive percent ( 5%) , or more , of the water
applied for to beneficia l use.

(d) Within five ( 
~

) years a fter the filing date of the application,
applicant has put one-hundreä percent (100%) of the water app lied
for to beneficial use.

Provided , however , t hat !f the applicant has put to benefic ia l use
water applied for in a lesser amount than specified in his application
at the end of the five (5 )  year period herein provided , then his pri-
or ity date shall be applicable only to the amount of water actuall y
put to beneficial use.

Prov ided further, that if any person has been adjudicated any rights
to the use of any waters in this State by any court of this State , he
shall retain such ri ghts onl y in comp liance with the foregoing sub-
secticn s (a), b) , ( c )  and d) of this Section after the effective
date of this Act.
Provided further , that any v~ater that has not been put to a bene-

fic ia l use , either t hrough filing an application or by adjudicat ion as
provided in t his Section , s hall be declared unappropriated water and
subject to appropriation.

Nothing in this Ac t  shall be deemed to re-establish any ri ght to the
use of any water which has been lost by failure to use same or by
forfeiture prior to the ef fect ive date of this Ac t .
S•ction 33: Amount of water allo wed —I n the issuance of permits to
appr opriate wa ter for irri gation or in the adjud ication of ri g hts t o the
use of water for such purpose, t he amount allowed shall not be in
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excess of the rate of one cubic foot of water per second for each sev-
enty acre s , or equivalent thereof , delivered on the land, for a speci-
fied time in each year.

S ction 34: Water rig ht may be sever .d and t ransf.rr. d. —Al l  water
used in this State for irrigation purposes shall remain appurtenant to
the land upon which it is used: Provided, that if for any reason it
should at any time become impracticable to beneficially or econom-
ically use water for the irrigation of any land to which the right of use
of same is appurtenant , said right may be seve red from sa id land, and
s imultaneously transferre d, and become appurtenant to other land, with-
out losing priority of right theretofore established, if such change can
be made without detriment to existing rights , on the approval of an ap-
plication of the owne r to the State Engineer . Before the approval of
such application the applicant must give not ice thereof by ixiblication
once a wee k for four weeks in a newspaper of genera l c irculation in the
stream system in w hich the tracts of land are located , in the form re-
quired by the State Eng ineer. Upon the recei pt of the proo f s of publi-
cation, the State Engineer shall render his decision there on in writ-
ing, which shall be final , unless some party interested in the same
source of water supply shall , within sixty days , bring appropriate ac-
t ion in the district court of the county in which the land is located ,
for a review of such decision. If the owner of the land to which water
has become appurtenant abandons the use of such waters upon such
land, sa id waters shall become public waters , subject to general
appropriations .
Section 35: Use of water for other then appropriated purpose —Any
appropriator of water may use the same for other than the purposes
for which it was appropriated , or may change the place of diversion ,
storage , or use , in the manner under the conditions prescribed in
Section 3664.
Chapter 1, 1961, Title 82 .
IRRIGATION AND WATER RIGHTS
Construction of Water Works

Section 52: Notic , of comp let ion—Insp.ction . —On the date set for the
comp letion of the work , or prior thereto , upon notice from the owner
that the work has been comp leted , the State Engineer shall cause the
wor k to be inspected after due notice to the owner of the permit. Such
insp ection sha ll be thoroug h and complete , in order to determine the
actua l cap acity of the works , t he ir safety and effic iency. If not pro-
per ly and safe ly constructe d the State Eng ineer may requir e the nec-
essary changes to be made within a reasonable t ime , not to exceed
six months ,and s halinot issue his cett if icate of romp ktion unti l such
changes are made. Failure to make such change s shall cause the
post ponem ent of the pr iority under the permit for suc h time as may
elapse from the date for completing such change s until made to the
sat is faction of the State Engineer , and applications subsequent in
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time shall have the benefit of such postponement of priority: Provided,
that for works involving the diversion of not exceeding twenty cubic
feet of water per second or a dam not exceeding ten feet in extreme
height from the foundation , the State Engineer may, in his discretion ,
acce pt the re port of inspection by a reputa ble hydraulic eng ineer.
Section 53: Certificate of comp letion —When the works are found in
sat isfactory condition , a fter inspection , the State Eng ineer , shall
issue his certificate of completion of construction , sett ing forth the
actua l capacity of the works and such limitations upon the water
tight as shall be warranted by the condition of the works , but in no
manner extending the rights described in the permit.
Section 54: Unsafe works to be changed—Unit.d States wo rks not
sub~.ct to inspection —If the State Eng ineer shall in the c ourse of his
duties , and that any works used for the storage , diversion or carriage
of water are unsafe and a menace to life and property, he shall at
once not ify the owner or his agent , speci fying the changes necessary
and allowi ng a reasonable time for pitting the works in safe condition
not excee ding three months. Upon the request of any party, accom-
penied by the estimated cost of inspection , the State Engineer shall
cause any alleged unsafe works to be inspected. If they shall be
found unsafe by the State Engineer , the money depos ited by such
party shall be refunded , and the fees for inspection shall be pa id by
the owner of such works; and , if not pa id by him within thirty days
after the decision of the State Eng ineer , shall be a lien against any
prop erty of such owner , to be recov ered by suit inst ituted by t he
county attorney of the county at the request of th e State Eng ineer.
The State Engineer may, w hen in his opinion necessary inspect any
works under construction for the storage, diversion , or carriage of
water , and require any c hanges necessary to se cure their safe ty ; and
the fees for such inspection shall be a lien on any property of the
owner and shall be subj ect to collection as provided herein: Provid-
ed, that any works constructed by the United States , or by its duly
authorized agencies , shall not be subject to suc h inspection while
under the supervision of officers of the United States.

S•ction 55: Use of unsafe works a mis demeanor —The use of works
for the storage , diversion or carriage of water at any time after an
insp ection thereof by the State Eng ineer and receipt of notice from
him that the same are unsafe , for the purpose for which they are used ,
until the recei pt of notice from him that in his opinion th ey have
been made safe , shall be a misdemeanor and it shall be the duty of
the State Engineer to give prompt notice to the county attorney of the
county in wh ich such works are located in case of such v iolation. The
coun ty attorney shall at onc e procee d against the owner , and all
parties responsible ther ef ot .
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Section 56: Extension of time for comp ktion or construction of
work s —The Oklahoma Water Resources Board may extend the time
for completion or construction of works for plac ing the water to bene-
f icia l use to two (2 )  years beyond the time allowed in Section 1 of
t his Act for good cause show n, suc h as eng ineer ing difficulty or other
va lid reason over which the applicant has no control , or in the case
of National emergency when materials for construction of works are
not available additional time may be granted beyond the two-year
extension to cover the period of such emergency.

Section 57: Headgates and measuring devices — Every ditch owner
shall construct and maintain a substantial headgate at the point
w here the water is diverted , and shall construct a measuring device ,
of a desi gn appro ved by the State Eng ineer , at the most practicable
point or points for measuring and apportioning the water as determin-
ed by the State Eng ineer. The State Eng ineer m a y  order the con-
struct ion of such device by the ditch owner , and if not comp leted
within twenty days thereafter , the State Engineer shall refuse to
deli ver water to such owner. The taking of water by such ditch own-
er until the construction of such device and the approval thereof by
the State Engineer , s hall be a misdemeanor . Such devices shall be
so arranged that they can he locked in place and when locked by the
water master or his authorized agent , for the measurement or apportion-
ment of water , it shall be a misdemeanor to interfere with , disturb or

change the same , and the use of water through such device after hav-
ing been interfered with , disturbed or changed , shall be prima facie
ev idence of the guilt of the person benefited by suc h interference ,
disturbance or change.

Section 58: Inj uring waterworks —Penatty — Entry by wotermasters. —
Any person, associat~on or corporation interfering with or injuring
or destroying any dam , headgate , weir, bench-mark or other appliance
for the diversion , storage, apportionment or measurement of water ,
or for any hydrographic surveys , or w ho shall interfere with a.~iy per-
son or persons engaged in the discharge of duties connected there-
wit h, shall be guilty of a misdemeanor , and shall also be liable for
the injury or damage resulting from such unlawful act.  The waterma s-
ter or any authorized ass istant , wit hin his district shall have power
to arrest any person offending against the provisions of this section ,
and deliver him to the nearest peace officer of the county. It shall
be the duty of the person making the arrest to make complaint at
once before the court having jurisdiction thereof. The State Engineer ,
the watermasters and their authorized ass istants and agents may
enter upon any pr ivate property for the performance of their res pec -
t ive dutie s , doing no unnecessary injury thereto. 
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Sect ion 59: Wa ste of water — Un l aw f ul  const ruction of wor ks . — lh e
unauthorized use o wa te r  to whicti another person is entitled , or the
wi lful waste of water  to the detr iment of another shall be a mis-
demeanor . It shalt a lso be a misdemeanor to org: i or carry on any
construct ion of workc for storing ~ carry ing wat e r until after the is-
suance of a permit t~~ a:’pr. priare such water s exce pt in the case of
construction carr ied on under the author ity of the United States.

Sect4on 60: Brid ges on bighw uys. .-T he owner of any ditch , cana l
or ot her struct’ir e for storing or c~i r r ~ ing wa~~~t , s hall construct and
maintain a subst ant ial  brid ge ~~i~ re the same crosses any highway
or p.di:c traveled road , not ie ’.s than fourtee n feet wide; or recon-
struct the road in a ,uhstantia~ manner and n ~ convenient location
for public t rave l .  Any vioiation of the provisions of this section
shall be a misdemeanor . The county comm isc ioners shall he author-
ize d to construct such bridge or road, i f  not built by the owner of
t he work within three days after the obstruction ot th~ road , and may
recover the expense thereof and costs in a ci~ I suR , unless the
same shall be paid by the ~~~~~~~ of the wo rks withii, ten day s  after
demand therefo r . The county commissioners may make reasonable re-
qusrements as to the size and character of such bL idges a long public
highways , or for it: ssar y reconstruct ion of roads , and upon failure
to comp ly therewith . may do the nece - sary work and ~ollect the cx-
pense thereof and sts as hereinbefore ‘.‘tov idc~ A fter t t e  con-
st.ruction of such bridge or road as part of a public highway, the same
shall be maintained by the county commissioners.

Section 6~: Obstruction of woterworks.—Whenever any appropriator
of water has the right - .f way for the storage , diversion or arriage of
water , it shall be unlawful to p !a or maintain any obstruction that
shalt interfe re w ith the u~~ ~ the wor ks , ~ i prevent convenient ac-
cess thereto . Ai i v violation of the provisions of this sect ion shall
be a misdemeanor.

Chapter 1, 1961, Tit le 82.
IRRIGAT ION AND WATER RiGHTS
W~t.r D~sttict s ond Woter masters

Sect ion TI: State to be divided into wa ter  distrmcts. — .The State
Engineer shai l, from time to time , as may be necessary for the e-
conomica l and sat is factory apportionment of the w at e r , divide the
State in conformity with the drainage areas , into water d is t r i c ts  to be
desi gnated by name , and to ,m~- r -

~~~~~. as fat as possible , one ‘i

more dist inct stream 5’,~~ t e i Ys in each distr ict . The d i s i r i~ ts may be
c hanged from ‘‘me to time as may in h. s I O n  ~-r necessa r ~ for the
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economica l and sat is factory apportionment of the water .

Sect ion 72: Wat e rma s te rs—Appoin t men t and duti es —The State Eng-
ineer may, with the approva l of the Governor appoint a watermascer
for each district , w ho may be removed by the State Engineer. Each
wat e rmaster shall have immediate charge of the apportionment of the
waters in his distr ict  under the general supervision of the State
Engineer , and he shall so apportion , regu late and control the waters
of the district as will prevent waste .

Section 73: Appeal from wotermaster.—Any person may appeal from
the acts or decisions of the watermaster to the State Eng ineer , who
shall promptly and at a stated time and place, to be fixed by him ,
upon due notice to the parties hear and determine the matter in dis-
pute, and his decision shall be final, unless an appeal is taken to
the courts within thirty days.

Section 74: Compensation of watermaster.—The watermaster shall
be allowed pay at the rate of three dollars per day and actual and
necessary expenses in the performance of his duties. He ma;’ employ
assistants in case of emergency, upon the specific authority of , and
at the rates of pay authorized by the State Engineer , suc h employ-
ment to continue only during the existence of the emergency. The
water masters and the assistants employed by him shall be paid by
the county, upon accounts approve d by the State Engineer. If the
district is in more than one county , eac h county shall pay its propor-
tionate part of each account rendered . The accounts of the water -
master shall iii all cases specif y the distribution of the amounts
c harged, based upon the amount of work performe d as :o each ditch
and water right , showing the charges to be allotted to each owner.
The amounts pa id by t he counties shall be a lien upon the p roperty
of the water users and ditch owners , in accordance w ith t he distribu-
tion thereof , as s hown by the accounts of the wat er inaster, and s hall
be co llected in the manner provided by law for the collection of taxes.

Section 75: Repor t of w ater master to State eng ineer — Each water-
master shall report to the State Eng ineer as ofte n as may he deemed
necessary by t he State Engineer , as to the amount of water needed to
supply the requirements of the works in his district , the amount
ava ilable , the works whic h are without their proper supply , the supp ly
required during the period preceding his next regular report , and such
other information as the State Fng ineer may require . The State En-
g ineer sha ll give direction s for correcting any errors of apportion~ment that may be shown by such reports .

— I ’ ) —
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Chapter 1 , 1961 , Title 82.
IRRIGATION AND WATER RIGHTS
Superv ision of Apportionment

Section 81: Duties of state eng in.er. —The State Engineer shall
have supervision of the apportionment of water according to the
licenses issued by him and the adjudication of the courts. He shall ,
subject to the approv a l of the Governor , pre pare and publish such
genera l rules and regulation s as may be necessary for the proper
dis ision and apportionment of the waters of the severa l stream systems
of the State.

Section 82: Records of engineer to be public .—The records of the
office of the State Engineer shall be public records , shall rema in on
file in his office and shall be open to the inspection of the public at
all times during business hours . Such records shall show in full all
permits , certificate s of comp letion of construction , and licenses is-
sued together w i th  all actions thereon and all actions or decis ions of
the State Engineer affecting any rights or claims to appropriate water
or to locate any irrigation works for the reclamation of land. Certified
copies of any records or papers on file in the office of the State En-
gineer shall be evidence equally wit h the originals thereof; and when
introduced as evidence shall be held as the same validity as the
originals .

Section 83: State eng ineer to ma ke rules and regulations—Annual
report.—The Stat ~ Engineer shall make all necessary general rules
and regulations to carry into e f f e c t  the duties devolving upon his
office and may change the same at his discretion. It shall , further-
more , by the duty of the State Engineer to render annually a report to
the Governor , setting for th in detail , the operations of his office, in-
c luding an itemized account of the expenses of the off ice.

Chapter 1, 1961 , Tit le 82.
IRRIGATION AND WATER RIGHTS
Federal Water Wor ks and Associa t ions

Section 91: A ppropriation of water by United State s— Whenever the
proper officers of the United State s , aut horized by law to construct
works for the utilization of waters within the State , shall notify th~Oklahoma Water Resources Board that the United States intends to
uti lize certain speci f i ed waters , t he water so describe d, and unap-
prop r iate d at the date of such notice , shall not be subject to further
appropriation under the laws of this State , for a period of three ( 3 )
years from the date of said notice , at w hich time the proper off icers
of the United States shall file plans for the proposed works in the

—20--
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of fice of the Oklahoma W ater Resour ces Board for its information ,

and no adverse claim to the use of the waters required in connection

with suc h plans , init iated su bsequent to the date of such notice , shall
be recognized under the laws of the State , exce pt as to such amount
of the water desci :ht~d in such notice as may be formall y released in
writing by an officer of the United States , thereunder duly authorized;
provided , that in case of failure to file plans for the proposed work
within three ( 3 )  years . as herein required , the water specified in the
notice given b~ the United States to the Oklahoma Water Resources
Boar d shall become public water , subject to genera l .ipproprtation ;
prov ided further that in case the proposed work as detai led in the
plans to be filed as h rrin required is not commenced and continued
with due dili gence within eight (8) years from the date of filing of
the plans with the Ok lahoma Water Resources Board , t he water speci-
fled in the reque’t for withdrawal shall become public water subject
to general appropria tion ; provided , that when actions relating to pro-
ject authorization for initiation of construction are delayed pending
actions of the C ongress . or water right adjudications by the State , or
other valid ~tnd good reasons , the Oklahoma Water Resources Board
may extend th~ period beyond ei ght (8) years within which work may
be commenced as prov ided herein by making a finding of fact and
filing a repor t in the office of the Oklahoma Water Resources Board
that it is the opinion of the Board that releasing the waters involved
to general appropriation may be detrimental to the best interest of
the State and the area involved. Such findings shall sta te specifi-
call y the litional time to be granted within which proposed wor k
on the p~oje c i , or projects , covere d by plans , shall be commenced.

Section 93: Sale or lease of state lands in areas irri gated by United
Stat es — No ii~nds belong ing to the State or subject to i ts control ,
wit hin the areas to be irrigated from works constructed or controlled
by the United States or its duly authorized agencies shall hereafter
be sold or leased except in conformity wi th  the classif icat ion of
farm units by the U n ited States , and the title of such lands shall not
pass from the State , until the applicant rherefor shall have fully com-
plied wit h the provisions of the laws of the t nited States and the
re gulations thereunder concerning the acquisit ion of the rig ht to use
water from suc h works and shall produce the evidence thereof duly
issued. After the withdrawal of lands by the United States for any
irrigat ion pro;ect . no application for the purchase or lease of State
lands within the limits of such withdrawa l shall be accepted , except
upon the condition s prescribed in this sectio n . An~ state lands need-
ed by the United S’ates for irrigation works shall he sold to the
United States at the lowest price authorized by law .

— 2 1--
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Section 94: Federal assoc iations exempt from t axation. — Any water

users ’ assoc iat ion which is organized in conformity with the require-

ments of the United States under the Reclamation Act  of June l~~.

1 902, and which , under its art icles of incorporation is authorized to

furnish water no!’, to its stockholders , shall he exempt from the pa~ 
-

ment of any inco rporation tax , and from the payment of any annua l

franchise tax ; hut sha ll he required to pay, as pre liminaU to its in-

corporat ion, only a fee of ten dollars for the filing arid rt orduig of
its artic les of incorporation and the issuance of c e r t i f i ca te  of in-

corporation .

Section 95: Federal associations—C ounty to recor d books , et c .~
The county com miss ~on ers are hereb y authori ze d to accept from water

User s assoc iation s organized in conformity with the requirements of

the United States under the Reclamation Act , books containing print-
ed copies of the ir a r t i c l es  of incorporation and forms of subscription
to stoc k, and to use such books for recording the stock subscript-

ions of such assoc iation ; and the charges for the record ing thereof

shall be made on the basis of the number of w ords actuall y wri t ten
there in.

Section 96: Reimburs ement for prior work by Federal assoc iations. —
In case a pr ior filing upon any unappropriated water or waters , or up-

on any site for the construction of diversion works or any reservoir ,

dam or other irrigation works , has been made by any person , associa-

tion or corporation , any water users ’ association organized in c on-

formity with the requirements of the United States , aider the Re-
c lamation Act  of June l~~, 1902 , shall be and is hereb y authorize d
and empowered to reimburse such person , association or corporation

for any or a ll actual outlays or moneys expended in making necessary
surveys secur ing titles to sites and right of way ,  either by c ondem-
nation under right of eminent domain or by purchase and for all wor k
of construction a’tua ily done upon suc h irrigation system , toget her
with interest upon the same from date of expenditure to time of such
sett lement: Provided , that any dispute between suc h person , associa-
tion or cor poration and such water  users ’ assoc iation .is to t he

reasonable cost of such surveys and construction wor k , sha ll be re-

ferred to the State Engineer for determination , and such determination
as referee shall be- final.

Section 97: Appropriation of waters on streams under withdrawal by

United States —Any waters heretofor e withdrawn under 82 0.5. , I9S1~
Section 91, or hereina fter withdrawn by the United States as prov ided

by Section 1 of this Act in the stream systems of the State shall he

only those waters necessary for the p lans filed for the p ro t e c t s  e-
conom ic j us t i f u  at ion and water supply. Any remaining portion of the
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wat ers of such stream system which are not required for the project
as planned by the United States and for which plans are duly f iled
with the Oklahoma W ater Resources Board in accordance wi th this
Act , shall be subject to general appropr iation as provided by State
law; provided further that any withdrawa l notice by the United Stare s
and the filing of project plans by the United States prior to the a-
doption of this A c t  shall he considered as e ffect ive and continued
in full force to the maximum time allowed in Section 1 from the ef-
fect ive date of this ac t .

Section 98: Extension of period of withdrawal under national emer-
gency —In case if Nat ional emergency such as war , during period s
when materials h.r the corstruct ion of projects as herein contern-
plated by the United States may not be available , such periods of
emer gency shall riot he r.iargeable to the maximum period provided
for the construction of projects initiated under this Ac t .

Chapter 1, 1961, T itle 82.
IRRIGATION AND WATER RIGHTS
Miscellaneous Provisions

Section 101 : Surplus Woter.—The owner ot an,’ s~..rk s foi the storage ,
diversion or carriag e of water , wh ich con W!rie~1 ~ ater in excess of
his needs for irri gation or other benef~. ~al use whi - h it has been
appropriated, shall he required to deliver su~ r- so r t’ ius , at reason-
able rates for storage , or carr iage , or both , as the case may be , to
the parties entitled to the use of the water for bc ncf ic is l  purposes.
In case of the re fusal of such ow ner , ~o d~.Iiver .~ -,v such su!plus
water at reasona ble rates as dr-ri ’ crineó by t~it’ ~r~~re Enqin#-er , he
may be compelled to do so the d is t r ic t  court for the - . ‘enrv :n
w hich the surplus water is to be us’- ci .

Section 102: Seepage waters —In the ~~ se o~ ‘.ee o icc  ware  r from
any constructed works , any party des~rrni- t~’ us~ - .e - ,~irn, -~haij  make
application to the State Engineer , ac in r h~ a~ c of unappr opri.ited
water , and such party shall pay to the ~ w i~ ‘ of s-i ii ~~ ks , rf’ lson-
able charge for the storage or carr iage of such wa r~ r .n suc h wor~ -,,
if the appearance of such seepage water Lan be tia~~’d beyond reasoei-
able doubt to the storage or carriage of water  in such ~~)r ks .  The
State Engineer shall not issue a permit to appropr iate suc~-waters unti l an agreement for the payment of such c~~ rge ~ sha l l
have been entered int o by the said p a r t a s .

Section 103 : Liens.—A ll liens on land , provided fot a this Chapter ,
shall be superior in right to all mortgages or other incumbrances
placed up on the land and the w ater appurtenant theret o or used in
connection therew ith , after the pass~sgr of this A .  t .
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Section 104 : Violations of chapter —All  v iolations of the provisions
of this Chapter , ~lee l.ircd herein to he a misdemeanor , shal l hi
punished by a f in Ip ot  e ’xc ee din g two hundred and fift y dollars or
less than tw&nty  do lla rs , or by imprisonment in t he ounty jail not
excee ding six mouths , or by bot h such fine and imprisonment ; and
any just ice court of the .ount y in which such misdemeanor has been
c ommitted shall h.t~ e j u isd i t tori the reof.

Chapter 4, 1961, Tit le 82,
CONSERVATION IN GENERA L
Creation of State Board and General Provisions

Section 453: Ex r enditures of board—Payment of c laims. —T he ex-
penditures of h ’  s a i l  ( ommiss ion shall be under t h -  control and
supervision of the sa id omnuission , and all claims against this com-
mission shall he paid on its itemized voucher forms , prepared by the
commission , and sworn to by the claimant , and all such claims , w hen
duly signed and sworn to , shall be audited by the commission , and
upon final approval vouchers wh ich are payable from the fund ap-
propriated for said commission , shall be forwarded to the Auditor of
the State , who shall draw warrants therefor , and said warrant s sh~ 1l
be paid by the State Treasurer from the appropriations made therefor .

Section 454: Audit of books by State Examiner and Inspector. — The
State Examiner and Inspector shall audit the books of the commis-
sion annua lly between the 15th day of November and the 3 1st  day of
December , of each year , and his report of such audit shall be made
in tr iplicate , one copy thereof to be filed with the ( overnor , one
copy with the State Auditor , and one with the Commiss ion, and said
copies of the report shall be fi led in each of the departments here
named on or before the ~ I st day of December of each year.

Section 455: Conservatio n of water , etc ., as publi c necessit y _ The
retention of rainfall and the capture and detent ion and distribution of
flowing surface and subterranean water , and conservation of water ,
soil and promotion of moistur e , in the State of Oklahoma , in any law-
ful available and economical way and manner is hereb y recognized
and declared to be and is a public necessity for the preservation of
the habitability, productivity, healt h, comfort , sanitation , conve n-
ience and priblic util ity of the State of Ok lahoma and the peop le
thereof.

Section 456: Purposes and means of conservation _ In the consum-
mation of said conse rvation , it is hereby declared a public necessi ty
to promote , build and encourage the buildin g of lakes , reservo i r s ,
ponds , t he terracin g of lands , t he prevention of wind and water ero-
sion , t he promotion of contour cultivation of land s , the Irrigation of

—2 4—



O K I. A I H” M- \  ~~~~F F R  R F S O l ’ l ~
( I 1 - ~ I H ’ A RI )

~~is , and t he satu r a t i on  and storage of water in lands , and encour-

, ‘.~~
t- the s ee !lng of w a s t e , abandoned or eroded lands to wa rc r-  on-

Serving and eros oil preventing plants , trees and gra ss es and such
other and furth e r method s .is shall economicall y e f f ec t  such onserva-
ion .

Section 457: Contracts with landowners—Cooperation with Soil Con-
servation Boar d_ Part ic i pat ion in wat er con s ervancy d i s t r i c t s . — t ~ on-
t racts w ith landowne rs ~ it hin the State may be ma de for :

a) Construct ion of rr i~ i t t  pond.
b~ Terracing.
c ) For the contour t i l t  ivation .

( d )  For plantin g g rass ing  and foresting lands wi th in  the State up-
on SU ~~~ bas is as may he agreed upon; and the ( omm iss ion shall
adopt such policies and regulations as to encourage like enterpr ise s
by private landowners .

( e )  The ( ornmiss ionc rs of the Land Office , the Sta te  Board of
Public ~f f a i r s , t he state Planning and Resources Board , t he Sta t e
( ame and Fish Dcparrment , and any other agency or department of the
State of Ok lahoma having authority to administer upon lands owne d
by the State , e ither in its governmental capacity , in trust or ot her-
w ise , are here by required to cooperate with the State Soil Conserva-
tion Board and part ici pate in water conse rvancy d is t r ic ts  upon the
same basis as individual private landowners. To defray the expen se s
of such participation , the severa l  comm issions , de partments and
agencies of the State are hereb y authorized and required to expend
any funds in the hands of such commission , department or agency,
wh ich funds may properl y be spent for maintenance or improvements
upon the lands administered by t hem.
Section 458: Supervisory and regulatory powers of bo o rd ,— W i t h re-
s pect to all works installed by, control led by, or in which the said
Commission shall have participating interest or control , t he Con-
servat ion Commission shall have the supervisory and regulatory and
protective and administrat ive powers conferred by exist ing laws on
d irector s of ( onserva ncv D is t r i c ts  as to Conservancy [ ) is t r t c t s .

Chapter 4 , 196 1, Title 82
CONSERVATION IN GENERAL
Powers of the State Board and Related Matters

Section 481: Board to have powers and duties of State Engineer ,
etc . — The powers , duties and authorit ies heretofore conferred upon
the State Engineer and State Highway Engineer , pertaining to water ,
drainage , irrigation and water  control , be and the same ~ire here by
con ferred upon and transferr ed to the Oklahoma Planning and Re-
s o u r c e s  Bo a rd , m d  ill s u e  1i records of said Eng ineers are hereh~
trans fe rred to said f4oa rd
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Section 482: Powers of board enu merated —The ‘aid commission
is hereby v e s ted  w i th  the duties and powers necessary and proper
to enable the commission to fully and carefully carry out the object
of this Act and to promote the control of floods in the State and
diminish the ir dest ru c t ion and promote the conservation and use of
waters in the State to the protection of public and pr ivate property
and to the development of agricultural and industrial development of
t he State and in addition thereto , shall have the follow ing specific
powers and dut ies:

1) Having superv is ion of the lakes , cana ls , pond s , ditches and
streams of the State which are created , improved and maintained,
in w hole or in p rt , h the aid of federal , sta te  or count y money or
mone ys derived b~ assessment , char ge or tax under and by virtue of
the authority of the State so far as such supervision is consistent
w ith the Ac t s  of ( ongress of the United States relating thereto.

( 2) Prescribe rules and regulations not inconsistent wi th  this Ac t
or other laws for the orderly conduc t of their business.

( 3 )  Invest igate and determine upon the best methods of flood con-
tro l and water conservation and use in the different sections of the
State for the A gricultural and Industrial development of the State
and as to the best method of cons truction and maintenance of neces-
sary st ructures in the State to accomp lish that purpose.

( 4 )  Aid at all t imes counties , ci t ies and municipal corporations
in the state in promoting and developing flood control and water con-
servat ion in the State.

(5 )  The said Commission shall have authority to negot iate con-
tracts with the Federal Government or any department or bureau
thereof , or with m v  State in this Union for the purpose of obtaining
assistance and co-operation in t he accomp lishment of the purpose
of flood control and water conservancy and use in the State . and to
t hat end may mat c h funds with such government or other state upon
such terms as shall be agreed upon and approved by the (;overglor
of the Sta te ;  wi t h the limitation , that contracts with other s ta tes  for
the division and apportionment of the cost and use of the water c on-
trolled by in ters ta t e  pro ject s  shall he submitted to and approve d by
the Legislatur e of the State and the Governor of the State , and Con-
gress and the I’res i dent of the ‘Jnited State s conformable to the
State and Fede ral  Constitutions.

(6 )  To de te rm ine  and map proposed conservanc y and wa ter  im-
provement d i s t r i c t s  for preliminary purpose of es t imate  and cos t , and
effect , of a proposed conservancy distr ict , for the purpose of sub-
mitt ing the quest ion of the creat ion of said proposed d i s t r i c t .

) To supervise , conserve and develop the water power of the
State of Ok lahoma , granting permission for the development of such
power , making such reasonabl e ru les and regulat ions governing the
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development and operation and distribution of such power exce pt as

~~y be otherwise provided by law , and to take such steps as may be

• necessary to encourage the development of water power within sai d
State , and to undertake by, and on behalf of the State the deve lop-
ment of water power when private development may be inadequate or
unsatisfactory on such terms as may be hereinafter prov ided by the
Leg isla t ure , and to ex e r c i s e  such further powers and duti es as may
be directed hereafter by the Legislature of this State .

Sect ion 483: Water power industry — Duties of board — Supervision of
business and accounts — State water project s . _( a) This Commission
is hereby author i~ ed and empowered to make investigations and to
collect and recoro data concerning the utilization of the water re-
sources of any region to be developed, the water  power industry and
its relation to other industries and to interstate and fore ign com-
merce , and concerning the location , c ap a c i ty ,  development costs ,
and re lation to markets of power sites , and whether the power from
dams that mig ht he erec ted by the State can be advantageously used
by the State for its public purposes , and where then is a fair value
of such power , to the extent the ( ommiss ion ma> deem necessary
or use ful.
(b) It shall be the duty of said Commission to require of all 11-

censees, or holders of permits , for the erection of water power with-
in t he State of Oklahoma , to furnish said Commission , and also the
Corporation Commission of the State of Oklahoma , a full and com-
p lete statement of all the costs of construction of any hydro-e lectric
plant , with itemized statement including the cost of preliminary sur-
veys , and also each and every item of expenditur e , in the ~on,~tru c-
t ion and equipment of said plant or plants , and it sha ll be the duty
of every holder of a license of permission to onstruct and operate
such hydro-e lectric plant , to furnish such information upon request ,
and said infor mation shall be under oath , and shall be furnished
mont hly, w hen surveys or construction of such plant or plants is
begun; and any addition to said plant , a fter its coos~~uction , or any
betterment , and of the costs of rig ht-of-way, water ri ghts , land or
interest in land s , the l icensee shall grant to this Commission , or to
its duly authorized agent or agents , at all reasonable time s , free ac-
cess to such project , addition or betterment , and ro all maps , pro-
f iles , contracts , repor ts of engineers , account s , books records and
all other papers and documents relating the reto. ibis information
sha ll be required , not only of l icensees and holders of permits of
projects made by this Commission hereinafter , but to all projects
t hat may have been begun before but not completed at the time of
the passage of this Ac t .

( c )  Said Commission s hall have authority to prescribe !ulec and
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regulations or the establ ishment of a sys te m of ac ouflts and fur
the maintenance t h e r e  of . by licensees or ho lders  of permits here-
under; to examiin r)~ - l,ooks and accounts of said l i e  ( f l se (  S dt an~
t ime ; to re qu it e t h e m  to submit at such time or t imes ,is the’ ( oni-
mission may rcqui~ , st , ilements and reports  irn l i uh in g  full informa-
ion as to as  ~ i s  and I iahi lit ies , capita liza t iOfl , net in vu St  ment and

reduction thereof , gross rece ip ts , Interest  due and paid , de preciation
and other res e r ~ c s • t o s t of project , cost of maintenanc e end opera-
tion of the proje - . t • ost  of renewals and rep lace me nts of the p ro jec t
wor ks and as to the depreciation of the project  ~~o rLs  and as to the’
product ion, transmiss ion , use and sale of power;  .1~ so to requ ire any
licensee to make adequate provision for currentl y determ ining said
cost and other f a c t .  - A l l  such statements and repor t s  sha ll h made
by oath , unless oth~ r- .~ isc speci f ied, and in such forms and on such
blanks as t he Commission may require . Any person for the purpose of
dece iving, w ho makes or causes to be made any fa l s e  entry in the
books or in the’ accounts of such l icensee; and any person , who for
the p.irpose of deceiving, makes or ca uses to make any false state-
ment or report in response to request , or order or Iii eel ion from the
Commission for the statements and report here in re fe r red  to shall ,
upon convict ion . he fined not more th.mn I wo  Thousand S2 ,000. OO)
Dollars , or imprisoned not more t~uan fiv e - ce ar s , or both .

(d)  The Commiss ion may , in i ts  je ~~gment , w hen the public interest
ma y re quire , develop any project for . iui 1 on behalf of the State , and
its surveys , re ports , plans and e s t i m a t e s  of ~~ s t , an d such other in-
forma t ion as it may deem necessary , sha ll be submitted to the Legis-
lat ure from time to time .
(e) No voluntary transfe r of any l icense , or of the ri ghts , granted

by this Commission , shall be made without the ~ r J t t en  a pprova l of
the Commission ; and any successors  or ascmg ns of the rights of such
lice nses , whether by voluntary transfer , udicta l sale , foreclos ure
sale , or otherwise , shall be sub ject  to a ll the condit ions of the li-
cense under w hich such rig hts are he ld by suc h l icensee , and also
subject to all the provisions and conditions of this A c t , to the same
extent as though such successor or assign were the orig inal l i censee
thereof.

( f )  Combination s , agreements , arrangements , or understa nding,
express or implied , to limit the output of e ~r t r i ca l  e ne rgy .  to re-
strain trade , or fix, maintain , or increase prices for el e ctric a l e-net g~or service are hereb y prohibited.

S.cti on 484: Water power pro lect s—State may take over—Rate s —
Tox .s. —Th~ rig ht of the State in i t s  natural r e s ou r c es  is hereby de-
c lared to be paramount to their ri ghts , and aft er any p lant shall  ha~~
been constructe d by a private enter pr ise the Starr may , by legos ta t t ~ e
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enactment , revoke t he license and take over and operate for , and on
behalf of the State , such project or projects , but no such action shall
be taken by the l.egislature except on intervals of ten ( 1(1) years
after the comp letion of any such project , and the owners of said pro-
ject shall be reimbursed for the ir original investment , plus e ight (8%)
percent , per annum , on their investment less its net earnings .

(a )  The fixing of rates for electrical energy shall be fixed by the
Corporation Commission as required by law , and it shall be the duty
of this Commission to , e j l  and assist  the Corporation ( omm ission in
fixing suc h rate or ra tes .

(h)  Any holder of a license or permit at this time , or that may
hereafter acquire ..uc h, shall in lieu of ad valorem taxes , pay to the
State of Oklahoma a ce rtain percentage of net income is follows:
After deducting from gross income reasonable expenses of operation ,
inc luding salaries and wages , together with five per cent ( 5%) of
t he cost of the plant Ion depreciation , and not to exceed eight per
cent ( 8%) for interest  on bonds issued , which amount of bonds shall
not exceed seventy- five per cent (“ 5%) of the cos t of said plant; the
aggregate of said sums shall be deducted from gross income and the
sum rema ining shall be net income for the purposes of this Act  and
of said net income the holder of such license or permit , shall pay
twent y-five per cent ( 2 S ’ ~) of said net income to the State of Okla-
homa , ten per cent ( 10%) of wh ich shall be pa id into the ‘commo n
sc hool fund and ten per cent 10%) for maintenance of educational
inst itutions other than the common and high schools , and f ive per
cent ( 5 %) shall be returned to the county or counties , whe re suc h
project or projects are located to be equitable divided by the State
Board of Equalization , between or among suc h counties according
to the damage by inundation that may have been suffered by eit her of
any of suc h counties. The remaining sevent y-f ive per cent ( “S ’ ~)
of said net income shall he retained by t he licensee.

( c )  No holder of any poj ect hereunder ma y inflate sa laries or
wage s or create ’ unnecessary ex pense , whetehy net income’ shall he
dimin ished.

( d) The Legislatur e may alter this plan of taxation , or may abolish
same altogether and direct that such project , or projects , as may he
covered by this Act , he taxed as other proprrty in this State.

Section 485: Projects for reclomoijon and flood control— Federal
as~istoiic.—Dj~tyibi,tjon of cost — It is hereb y pr ovided cha t in any
project for rec lamation and flood cootro) , wh ich cover s practi c all y
an entir e stream sy stem , shall not be initiated ui.~ess the sa id dis-
trict shall have assurance from the Federa l (,ovcr n aenc that not
less than fift y per cent ( 50%) and not mcx c than se.eoty-dtve per
cent ( 

~3%) of the cost of construct ion of said proj ect , s hall be
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borne by the United States Government and not more than thirty per
cent (30%), no less than fifteen per cent ( 1 5% )  shall be borne b y
the State ot Oklahoma , and not more than twenty per cent (20%) ,
nor less than ten per cent ( 10%) shall be borne by the property
owners of said d is t r ic t .

Section 486: Addit ional powers of boo rd . — ’rhe sa id Conservation
Commission shal l have and is hereb y aut horized to exercise the
following additiona l powers , rights , privi lege s and functions , to
those now possessed;

( a )  To control , sto re and preserve wit hin the boundaries of the
State , al l waters in the State which may be store d within the State in
any manner w hatsoe ver , for any useful purpose, under the aut hority
and control of said Commission , and to use , dispose and se ll the
stor ed water within the boundaries of the State , except as to such
waters duly appropriated to private , municipal or piblic use;

(b) To contro l rivers , cree ks , ponds and lakes , to prevent or aid
in the prevention of , damage to person or property from such harmful
waters wit hin the State of Oklahoma ; the Conservation Commission
is aut horized to adopt and apply the necessary methods and means
to purify and render sanitary all water impounded by or under its
authority and also to prevent the contamination or pollution of any
and all reservoirs , ponds , lakes , cree ks , and rivers and to call upon
the Attorney (;enera l to bring any suit or action by t he Commis s ion
deeme d necessary to effect this object;
( (c )  To affotest and reforest , and to atd in the afforesting and re-
foresting, in the watershed areas of the State and to prevent , and to
a id in the prevention of soil eros ion and floods with in said Sta te ;

(d)  To acquire by gift or gratuitous grant , any and all property,
rea l, personal or mixed , or any es ta te , or interest therein, s ituated
within the State of Ol~ ahoma , necessary to the exerc ise of the powers ,
rights , privileges , and functions conferred upon said Commission by
this Act and by other laws;  and shall have the right to acquire per-
sona l property by purchase , lease or gift , and to hold and use the
same for the purposes of this and other A c t s , and to acquir e by gift
or gratuitous grant any property without the boundaries of this State ,
including easements or rig hts of use and to use and hold the same
with t he consent of the foreign stat es for the purposes of th is and
ot her Acts ;

( e )  To sell any personal property held by the ( ommission when
no longer needed in such manner as provided by law;

( f )  To construct , extend , improve , mainta in , and reco ns~~uct or
cause to be constructe d , extended , improved , mainta ined and recon-
structe d, and to use and operate any and a ll facil i t ies of any kind
necessary or convenient to exerc ise of suc h powers , rig hts . pc i-
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vileges, and functions by said Commission possessed ; j
(g )  To adopt , use and alter a Commission seal;
(h) To make Rules and Regulations for the orderly conduct and

exercise of its powers;
( i)  To appoint agents and employees , to prescribe their duties ,

and fix the ir compensation at adequate and reasonable amounts as
hereinafter limited by this Act ;

~
) To make contracts and to execute instruments necessary or

con ‘nient to the exercise of the powers, rights , privileges and
functions conferred upon it by law , for the accomplishment of its
object;

k) Sa id Commission shall have the power , in executing its powers
to accept grants or gratuities from the Federa l Government or from
any cor poration, author~ry, or agencie s created and designated by
the United States of Amer ica , or the President thereof , under such
rules and regulations as may be prescribed by the Federal Govern-
ment or any of its agencies , here in referred to in the matter of patti-
c ipation of the F ederal Government with the State upon any project ,
or projects , undertaken according to the provisions of this Act ,

(I) To do any and all other Acts or thin gs necessar y or conven-
ient to the exercise of the powers , rights , privileges or functions
upon it conferred by this Act ;
In case any person , partnership or individual private or public

cor poration by any project organized under this Act , sha ll consider
itse lf or himself injuriously affected in any manner whatsoever by
any act per forme d by any official or agent of said Conservation
Commission, proj ect or district , or by the execution , maintenance or
operation of the offic ial plan, it shall have the right to sue sa id
Conservation Commission for the damage caused. In all suits in any
cour t for damages , whether brought for or against such project or
district , the same shall be brought in the name of the Conservation
Commission and said suit shall be fi led in the judicia l district in
which said project or district is located and shall be , in all suits
brought by said distr ict , under the direction of said Board of Direct-
ors of said Conservation Commission and in al l suits against said
Conservation Commission , service of summons shall be issued and
serve d on the C hairma n of the Board of Directors of said Conserva-
tion Commission , which serv ice shall be suffic ient to bind Conserva-
t ion Commission of the State of Oklahoma . The ve nue of all actions
affecting Real Estate or any use or interest therein , ot damage there-
to, or condemnation thereof , sha ll be the county where the land or
some portion thereof is located.
SectIon 481: Sal. of water by board —The Board may sel l , and shall
esta blish and collect rates and other charge s for tht- sale . 01 USC Of

water , water connections and other se r v i ces  sold , fu r’- iis hed or sup-
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plied by the ( ommiss ion which fee s and charges shall b~’ r e i s o n i L l t-
and non-discriminatory, prov ided , that ~u~ h col lected f e - s  s h a L l  he
de posited in the (jeneral Revenue Fund of the ‘~iate .

S.ction 488: Impounding of streams— Duties of boord. _ .!t shall  be the
dut y of said ( om mission , and the ( omm1 ’~s ion is here by d i r : t t -  to
beg in the captur e and impounding of flowing s t re a ms  as near is
practicable at the head of the stream soug ht t~ i be captured , and shal l
construct cana ls , pipes , conduits , e t c . ,  to conduct su& h conse rved
waters t o  tcc uplands , and there impound and or l is t r ihute  the same
into tht soi l , if not ot herwise utilized, to the end that the g r e a t e s t
restorat ion of i ’ e  ground water  and water supp ft be i~~.iiled; all in
accordance ~ irh the best eng ineer ing science , skill an.1 economic
result , provided that before said Commission shall cause to be erect-
ed or constructed ans’ dam , pond , or reservoir im pounding wate r
forming any lake , pond or reservoir , it shall be the duty of the ( om-
mission to provide , in the best approved soil conserv ing and erosion
prevent ing manner , prope r protecrivt- measures which w i l l  prev~ nt
silting or filling up of such dams , ponds , lakes or rese rvo i r s  by the
de position of si l t  or sand or any other matter.

Section 489: Public use of waters and structures . ._ ’% ll St ru~ ru re ~~
herein provided for are declared to be public property and pihl:c
necess ities , and the public shall have access to the iters .35 public
waters fo r all purposes , exce pt individua l farm ponds in whi ih the
Oklahoma Planning and Resources Board joins f ’  fiood control pit-
poses , and any person or corporation shall have the rt ~ ht to
priate tsnd use sa id wate rs  when not utilized for public or private
use , as if from natural stream or lake , and at s u - ~ cost  as may be
agreed upon by such party and the Board ; as proper charge for mak-
ing said water availabie to such party; Prov ided , that withi n six t y
(60) days after agreement , or disagreement , on suc h charge either
party ~~ y cause such charge to be iev iewed and fixed h’, ar~ 

( our c
of competent jurisdiction , in original attion for thai pur pose; Provid-
ed, further , that w ithin sixty (60) days after su~ h agreement or dis-
agreement on .i riy such appropriation, use and or . hargt’ any aggr ie v-
ed tax payer may file protest against such act  and require publu
hearmg to he held on suc h protest by the Bonr i .

Sect ion 491: R.Ieos. of ease m nt or .osem.n t d..d. ._ I he o klahoma
Planning and Resources Board z .~ herrb~ aur hor i,zed ‘o ex ee ute .inI
deliver , without actua l cons ideration therefor , a ~ uen re b a s e  of
any easement or easement deed heretofore given i’ the ( ‘ r i s - r v a r  ion
Commission of the State of Oklahoma fur the plr pocr of o r istructi l ig
a dam , cp i~lwa y and app~rtenancec on Isrid s sttuated ii’ this State ,
whenever it shall appear to said Board that th~~ nee d for so .  Ii r i s e

_ __ _ __ _ __ __ _ __ _ _  
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ment or easement  deed no longer exists , provided , ih e oW ne r of th e
lands a f fec te  I shall file a wr i t ten app lication for su c h n l eas e  w i t h
t he Division of ~ atcr Resourc e s .

Section 501 : State Board authorized to organize conservancy dis-
tricts—Members of board as directors of d ,z tr ic ts. — ln addition to the
powers conferred upon the Conservation ( omm~ss ion of the Stare of
Oklahoma by A rticle S , Chapter ~0, Oklahoma Statutes of 1931 , a s

amende d by House Bill Number 84 , of the Fifteenth Legislature ,
the said Conservation ( ommission of the State of Oklahoma is here-
by authorized and empowered to determine and map proposed wat e r
conservancy and/or  water  improvement distr icts and or so i l  erosion
prevention dist r ic ts  and to perfect the organization of such proposed
distr icts in the manner as hereinafter prescribed. For he purposes
of this Act and other Laws in connection therew i th , the mem bers of
t he Conservation Commission of the State of Oklahoma may be , by
the Courts upon which jurisdiction is hereinafter conferred , appoint-
ed director s of the Conserva ncy Distr icts hereafter create d under
the authority of this Act .

Section 502 : Petition for organization of d is t r ic t— Not ice— Fi l ing
petition in district court or in Supreme Court and re ference to proper
d istrict court .—W hen . in the opinion of the Conservation Commiss ion
of the State of Oklahoma . the organization of irrigat ion , flood con-
trol , re forestat ion and or soil erosion prevention d i s t r i c t s  is nec-
essar y and expedient to ef fect  the purposes and intentions of House
Bill No. 84 , of the Fifteenth Legislature and all lag’s to which said
Act  is cumulative , sai d Comm ission may perfect  the organizat ion of
sai d Distr ict or Districts by filing with the Court hereinafte r pre-
scri bed a petition alleg ing the necessi ty of said Dis t r ic t , descr ibing
wit h common certainty the area proposed to be included therein and
praying for an order of the Cour t directing the for mation and organ-
ization thereof. Upon the filing of such petition, wi t hout  a f f ;d , ’v i t
or fur ther pleading , t he clerk of such Cour t shall g ive notice to all
persons interested in or af fected by the formation of any such D is t r ic t
by publication once a wee k for two successiv e w eeks in a news-
paper , published in the county seat of each county in which any ~ irt
of the proposed District is located. Said notice shall r u n  in the i.ime
of the State of Oklahoma , shal l be capt ioned ‘ ‘ In the matter  of ~~~
formation of the Conservancy District ” and shall h a d I r e c ’.
ed ‘ ‘ T o  all persons interested ’’ in the information th errt ~~, s a i ’
notice shall recite the filing of such petition and descr ibe w i t h  c oei
m o n  certainty the area proposed to be included in such Di’. tin and

shall notify all persons interested or affected h~ the ~of such District to appear in not less than f i f t een I~ ~a s  ‘. in .
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the date of the first publication of said notice and show cause , if any
they have , why such District should not be organized.

a. In cases where all of said proposed District lies wi th in  one
county, the petition for the organization thereof shall be filed with
the District Cour t of such county and where the proposed District
lies in more than one county , but within one judicial district , such
petition may be fi led in either county of such judicia l dis tr ict .

b. In cases wher e the proposed Conservancy District lies in more
than one judicia l district , the petition for the for mation thereof shall
be filed in the Supreme Cour t of the State of Oklahoma . When such
petition is fi led in the Supreme Cour t of the State of Oklahoma , the
clerk shall dotket the same as an ori gina l action in such Cour t and
the Supreme Cour t or any member thereof , shall forthwith determine
which District Court of this State is mot e convenientl y near the
center or middle of said proposed District and can bear and deter-
mine said petition to the greatest convenience of the people within
said District , having in view the customary route of travel; and shall
thereupon refer and assign said petition and proceeding to such
District Court and direct the hearing, determination and control and
administration of such proceeding as an original action therein.

Sict ion 503: H.aring on p.tition—Ord.r for formation of district.—
Upon the hearing had upon any such petition fi led as hereinabove
set out , if it shall appear to the Court that the purposes of Chapter
70, Article 5, Oklahoma Statutes of 1931 , as amended by House Bill
No. 84, of the Fifteenth Legisla ture , will be best served by the
creation of the Conservancy District and the owners of a ma j ority of
the area of land in the proposed District have not filed written pro-
test against the for mation of such District , the Cour t shall , by its
findings duly entered of record , adjudicate all questions of jurisdicti on
and declare the Districts organized , giving it a name or numbe r in
its descretion , by which it shall be known in all proceedings ; pro-
vided , that no assessment for benefits shall be levied by a Con-
servancy District created under this Act .

S.ction 504: Decre. to doscrib. district—Stat. Board as directors. —
In such decree the Cour t shall designate the general descri pt ion of
the outline of said District and shall a ppoint as directors thereof ~the
members of the Conservation Commission of the State of Oklahoma
and their successors in office , who shall  thereupon have and exercise
with reference to such Conservancy Districts all powers and duties
conferred upon said Commission by Cha pter 70, Article 5, O.S. of 1931 .
as amended by House Bill No. 84 , of the Fifteen;b Leg is lature of
the State of Oklahoma .
SectIon 505: Stat. Board to control distr ict—R.dr.ss occord.d p.r.
sons in~urious ly aff.ct.d.—up0~ the creation of any such Conservancy
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District , as herein provided , the Conservation Commission of the
State of Oklahoma , shall have authority and is hereby empowered
and author ized to take such action as is deemed necessary by said
Commission to properly carry out the intention and pur pose of Chap-
ter 70, Article 5, Oklahoma Statutes of 1931 , as ame nded by House
Bill No. 84, of the Fifteenth Legislature of the State of Oklahoma,
and said Commission or any me mber thereof , its servant s , agents
and employees shall have the ri ght of ingress and egress upon all
proper ty comprising said Conservancy District; provided , that any
person , firm or corporation , private or piblic , who shall consider
itself or hims lf in jur iousl y affected in any manner whatsoever by
any act per formed by any officia l or agent of said ( ommission may
seek redress according to sub-section (L) , Section 6 , House Bill
No. 84 , of the Fif teenth Leg islature of the Stare of iklahoma .

S.ction 506: Jurisdiction of courts over creation of distr icts. — Ju r is-
diction of all actions for the creation of Conservancy Districts as
outlined in this Act is hereby specifically confe rred upon the variou s
District Courts of the State of Oklahoma and upon the Supreme Cour t
of the State of Oklahoma to be exercised in the manner here in pre-
scribed.

Section 507: Proceedings to be without costs except for publishing
notices — Any petition filed under authority of this Act by the Con-
servation Commission of the State of Oklahoma shall be accepted
and filed by the Clerk of the Court i’~ which the same is filed with-
costs , and all pr oceedings thereunder shall be had without cos t to
the Conservation Commission of the State of Oklahoma , except that
such Commission shall be liable for all  costs of publishing the
notices herein prescribed.

Section 508: Appeal from organization of district—Collafera l attack. —
The Conservation Commission or any land owner affected by any
proposed Conservancy District or by the creation of any Conserv-
ancy Districts under the provisions of this Act , who is aggrieved by
any order refusing to establish or establishing such District may,
within one hundred eighty ( 180) days after the rendition of such
order , appeal from the same to the Supreme Court of the State of
Oklahoma upon giving bond in the sum to be fixed by the Court.
Provided , however , that where any order is made organizing any such
District , such jud gment shall not be superseded pending appea l un-
less fifty-one ( 5 1% )  per cent of the land owners affected by such
order join in the a ppeal. The organization of any Conservancy Dis-
trict hereunder shall not be sub ject to collatera l a t tack in any suit ,
action or pr oceeding except as to ju r i sd ic t iona l  quest ions.
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Section 509: Act cumulot ive. — This Act shall be cumula t i ve  to ~ hap-
ter 70, Oklahoma Sta tu tes  of 193 1, as amended by House H a l l  No .
84, of the F i f t een th  Leg islatur e of the State oi Oklahoma , and the
powers , duties and l imi ta t ions  hereb y imposed upon th e Conservation
Commission of the State of Oklahoma shal l  he in add i t i on  to those
a lread y imposed by said laws.

Sec tion 510: Par t ia l  i nv a l id i t y . — lf any part of th i s  A c t  shal l  be
declared inval id  by any Court of competent ju r i sd ic t ion , s ut h  decision
shall not affect  the remain ing  portions hereof.

Chapter 4, 1961 , Title 82.
CONSERVATION IN GENERAL
County Commissioners , Cooperation with State Board
Section 521: County commissioners — Duties concerning conservat ion
— Cooperation with State Board. —The Board of County Commission.
ers of the various counties of the State of Oklahoma are hereb y
authorized to cooperate with the Conservation Commission of the
State of Oklahoma in all instances where such cooperation is nec-
essary and wil l  expedite the provisions of this Act or any other
Act to which this  Act is cumulative , and such boards are further
empowered and authorized to devise methods and means to stop
and /or prevent soil erosion or soil d r i f t i n g  in the ir resp ect ive coun-
ties. In any county or any part thereof of the State where the Con-
servation Commission of the State of Oklahoma has not exercised
its powers for the prevention and control of soil erosion , the Board
of County Commissioners may order the land sub ject to soil erosion
and dr ifting to be cultivated , plowed , listed or planted , or may in
any other manner take such steps as are necessary to pr event such
soil erosion and drifting . Upon any such order being made by the
Board of County Commissioners , all owners of land wi th in  the dis-
trict designated by the Board of County Commissioners shall forth-
with take such steps as are designated by said Board and in case
any land owner shall  fail  or refuse to compl y therewith , the Board
of County Commissioners is hereb y authorized to emp loy agents to
go upon the land of any such person who shall  fail  or re fuse to
comply with such orders , f or the purpose of plowing, di tching,  l is t .
ing or planting the same to prevent soil eros ion and d r i f t i n g ,  and
said Board of County Commissioners is hereby expressl y authorized
to assess reasonable charge s for such services against  such lands
affected thereby, which charges and assessments shall be levied
and collected as other taxes on real estate ; provided , that  no order
far the plowing , ditching, listing or planting of any lands in any
given area shall be ordered by any Board of County Commissioners
unless and un t i l  s ixty ( 60% ) per cent of the land owners of such
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area have filed wi th  such Board of County Commissioners  wr i t t en
requests for such act ion .

Chapter 9, 1961, Title 82.
POLLUTION OF WATER
Oklahoma Water Pollution Control Act of 1955

Section 901: Municipal water supply—Pollution unluwful.— it shall
be unlawful  for any firm , co-partnership or corporation or any of the
partners , officers , managers or employees thereof , or for any other
person to pollute , or permit the pollution , by salt water or by crude
oil or the bottum settl ings thereof , or by sul phur water or any other
mineral  water or by the refuse or the products of any well  or mine , of
any stream , pond , spring , lake or other water reservoir fit  to be used ,
and used as a water supp ly by an incorporated city or town by which
said water is rendered unfit far use as a water supply for munici pal
purposes. In any case in which a munici pal water supp ly has been
so polluted pr ior  to the passage of this Act and such pollution is
suffered to continue after the passage of this Act the same shal l  be
deemed as unlawful pollution as herein defined.

Section 902: Cities and towns—Act ion for damages. _ Any incor-
porated city or town shall have a right of action for damages re-
sulting from such pollution of its water suppl y and the measure of
damages shall be the amount which will compensate fos the detri-
ment caused thereby, whether it could have been anticipated or not .
Where such pollution is continued for a period of six months or
more , the injury shall be regarded as permanent.

Section 903: Citation. —This Act shall be known and may be cited
as the ‘‘ Oklahoma Water Pollution Control Act of 1955. ”

Section 904: Declaration of policy. —Whereas the pollution of the
waters of this State constitutes a menace to public heal th and wel-
fa re , creates public nuisances , is harmful to wildl i fe , fish and
aquatic life , and impairs domestic , agricultural , industria l , re creation-
al and other leg itimate beneficia l uses of water , and whereas the
prob lem of water pollution of this State is closely re lated to the
problem of water pollution in adjoining states , it is hereb y declared
to be the public policy of this State to conserve the waters of the
State and to protect , maintain and improve the quality thereof for
public water supplies , for the propagation of wildl i fe , fish and aquatic
life , and for d omestic, agricultura l, industrial , recreational and
other legitimate benefic ia l uses; to provide that no waste be dis-
charged into any waters of the State without first being given the
degree of tr eatment necessary to protect the leg itimate beneficia l
uses of such waters ; to provide for the prevention , abatement and
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control of new or existing water pollution ; and to cooperate with
other agencies of this State , agencies of other States and the Federal
Government in carry ing out these objectives .

Section 9~~: Definitions. —Wherever used in this Act , the following
terms shall have the respective meanings hereinafter set forth or
indicated unless the contex otherwise requires :

( a )  ‘‘Pollut ion ” me ans contamination, or other a lterat ion of the
physical , chemical or biolog ical properties of any natural  waters
of the State , or such discharge of any liquid , gaseous or solid sub-
stance into any waters of the State as wil l  or is l ikel y to create a
nuisance or reu~ler such waters harmful or detrimenta l or injurious
to public hea lth , safety or welfare , or to domestic , commercia l, in-
dustrial, agricultural , recreationa l , or other legitimate beneficial
uses , or to livestock , wild animals , birds , fish or other aquatic life .

(b)  ‘‘Wastes ” means industrial waste and all other liquid , gas-
eous or solid substances which may pollute or tend to pollute any
waters of the State.

(c)  ‘‘ System ” means pipe lines or conduits , pumping stations ,
and far ce mains , and all other constructions , devices , appurtenances
and f aci l i t ies  used f or  collecting or conducting wastes to a point
of ultimate disposal.

(d)  ‘‘Treatment works ” means any plant , disposal field , lagoon ,
dam , pumpi ng station , incinerator , or other works used for the pur-
pose of treating, stabilizing or holding wastes.

( e )  ‘‘ Disposal system ” means a system for disposing of waste s,
and inc ludes sewerage systems and treatment works.

( f) ‘‘Waters of the State” means all streams , lakes , ponds , marsh-
es , watercourses , waterways , wells , springs , irrigation systems ,
drainage systems , and all other bodies or accumulations of wate r ,
surface and underground , natural or artificia l , public or pr ivate,
which are con ta ined within , flow through , or border upon this State
cc any portion thereof .

(g )  ‘‘Person ” means the State , any munici pality, political sub-
division , insti tutions , public or priva te corporation , individual ,
partnership, or other entity .

( h )  ‘‘Board” means the State Planning and Resources Board .

Section 906: Powers and duties of State Planning and Resources
Board —The Board shall have and is hereby authorized to exercise
the following powers and duties:

(a)  To develop comprehensive programs for the prevention , con-
trol and abatement of new or existing pollution of tbe waters of this
State ;

(b)  To advise , consult, and cooperate with other agencies of
this State , the Federal Government , other states and interstate

—38- V

L 
_ _ _ _ _



rip..- — ~~~~~

O K L A H O M A  W A T E R  R E S O U R C E S  B O A R D

agencies , and with a ffected groups , political subdivision s , and in-
dustries in furtherance of the pur poses of this Act;

( c )  To accept and administer loans and grants from the Federal
Government and from other sources , public or private , for carry ing
out any of its functions ;

(d) To encourage , partici pate in , ci conduct studies , invest i gations ,
research and demonstrations relating to water pollution and causes ,
prevention , control , and abatement thereof as it may d eem advisable
and necessary in the public interest for the discharge of its duties
under this Act;

(e )  To collect and disseminate information relating to water and
the prevention, control and abatement thereof;

( f )  To adopt , modif y or repeal and promulgate standards of quality
of the waters of the State and classify such waters  according to
their best uses in the interest of the public under such conditions
as the Board may prescribe for the prevention , control and abatement
of pollution ;

(g )  To adopt , modif y, repeal , promulgate and enforce rules and
regulations imp lementing or effectuating the powers and dutie s of
the Board under this Act;

(n)  To issue , modify, or revoke orders ( I )  prohibiting or abating
discharges of wastes into the waters of the State ; (2)  requiring the
construction of new disposal systems or any parts thereof or the
modification , extension or alteration of existing disposal systems
or any part thereof , or the adoption of other remedial measures to
prevent, control , or abate pollution; and (3)  setting sta ndards of
water quality , classif y ing waters or evidencing any other deter-
mination by the Board under this Act;

( 1) To require the submission of and to review plans , specifi-
cations and other data relative to industrial disposal systems or
any part thereof in connection with thc issuance of such permits
as are required by this Act;

( j )  To issue , continue in effect , revoke , modify or deny, under
such conditions as it may prescribe , to prevent , control or abate
pollution , permits for the discharge of wastes into the waters of the
State , and for installation , modification or operation of industrial
disposal systems or any parts thereof ;

(k)  To exercise all incidental powers which are necessary and
proper to carry out the purposes of this Act.

Section 907: Activities prohibited—P.rmits. —( a ) l r  shall be unlaw-
ful for any person to cause pollution as defined in Section 2( a) of
this Act of any waters of the State or to place or cause to be placed
any wastes in a location where they are like ly to cause pollution
of any waters of the State . Any such action is hereby declared to be
a public nuisance.
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(b)  It shall be unlawful  for any person to carry on any of the fol-
lowing activities wi thout  f irst  securing such perm it  from the Board ,
as is required by it . for the disposal of all  indus t r ia l  wastes which
are or may be discharged thereb y into the waters of the State : ( 1 )
the construction , instal la t ion , modification or operation of any in-
dustr ia l  disposal system or part thereof or any ex tens ion  or addit ion
thereto; ( 2 )  the increase in volume or strength of any indust r ia l
wastes in excess of the permissive discharges specif ied under any
existing p ermit ;  ( 3 )  the constr uction , instal lat ion , or operation of
any industrial or commercial establishment or any extension or
modification ther e of or addit ion thereto , the operation of wh ich  would
cause an increas~ in the discharge of wastes into the waters  of the
State or would otherwise alter the physical , chemical  or biolog ical
properties of any waters of the State in any manner not already law.
fully auth orized; ( 4 )  the construction or use of any new outlet for
the discharge of any wastes into the waters of the State ; ( 5 )  The
State Department of Health shall have the responsibil i ty for issuing
permit for the construction and installation of munic i pal sewage
disposal systems and shall report to the Board such technical  in-
formation as the Board requires relative to such systems .

The Board under such conditions as it may prescribe , may require
the submission of such plans , specifications and other information
as it deems revelant in connection with the issuance of such permits.

Section 908: Classif ication of waters._( a) In order to effectuate  a
comprehensive program for the pr evention, control and abatement of
pollution of the waters of this State , the Board is authorized to
group such waters into classes according to their present and future
best uses for the purpos e of progressivel y improving the quali ty of
such waters and upgrading them from time to time by reclassif y ing
them , to the extent that is practical and in the public interest .  Stand-
ard of quali ty for each such classification consistent wi th  best
present and future use of such waters may be adopted by the Board
and from time to time modified or changed.

( b )  Pr ior to classif y ing waters or setting standard or modif y ing
cc repealing such classifications or standards the Board shall con-
duct public hearings for the consideration , adoption or amendment
of the classification of waters and standard of purity and qual i ty
thereof shal l  specif y the waters concerning which a classif icat ion
is sought to be made or for which standards are sought to be adopted
and the time , date , and place of such hearing, provided said hear ing
shall be held in the area affected; such not ice shall be published at
kast twice in a newspaper of general circulation in the area affect-
ed and shall be mailed at least twenty ( 20) days before such public
hearing to the chief executive of each political subdivision of the
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area affected and may be ma i led to such other persons as the Board
has reason to believe may be affected by such classification and
the setting of such standards .

( c )  The adoption of standards of quality of the waters of the Sta te
and classification of such waters or any modificat ion or change
thereof shall be effectuated by an order of the Board which shall
be published in a newspaper of general circulation in the area af-
fected . In classif ying waters and setting standards of water qual i ty
or making any modification or cha nge thereof , the Boa rd shall an-
nounc e a reasonable time for persons discharg ing waste into the
waters of the S’ate to comp ly with such classif ications or standards ,
unless such disc ’arges create an ac tual  or potentia l hazard to public
health.

Any discharge in accord with such classification or standards
shall not be deemed to be pollution for the purpose of this Act .

Section 909: Violat ions —Notice and hearing—Revocation or denial
of Permits—Emergencie s. —( a)Whenev er the Board determines there
are reasonable grounds to be lieve that there has been a violation of
any of the provisions of this Act or of any order of the Board , it
may give written notice to the alleged violator or violators specify-
ing the cause of comp laint . Such notice shall require that the matters
complained of be corrected or that the alleged violator appear before
the Board at a time and place specified in the notice and answer the
charge s complained of , provided said hearings shall be he ld in the
area affected; the notice shall be delivered to the alleged violator
or violators in accordance with the provisions of Subsection (e)  of
this Section not less than fifteen (15)  days before the time set for
the hearing.

(b )  The Board shall afford an opportunity for a fair hearing in ac-
cordance with the provisions of Section 8 to the alleged violator or
violators at the county seat of the county wherein the alleged vio-
lation has occurred. On the basis of the evidence produced at the
hearing the Board shall make findings of fact and conclusions of
law and enter such order as in its opinion wil l  best furthe r  the pur-
pose of this Act and shall give written notice of such order to the
alleged violator and to such other persons as shall have appeared
at the hearing and made writ ten request for notice of the order. If
the hearing is held before any person other than the Board itself ,
such person shall transmit the recor d of the hearing together w ith
recommendations for findings of fact and conclusion of law to the
Board which shall thereup on enter its order on the basis of such record
and recommendations. The order of the Board shall become final
and binding on all parties unless appealed to the district court as
provided in Section 11 of this Act wi th in  f i f t een ( I S )  days after
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notice has been sent to the parties.
( c )  Any person who is denied a permit by the Board or who has

such permit revoked or modified shall be af f o rded  an opportunity
for a public hearing in connection therewith upon wr i t t en  application
within fifteen ( 1 5 )  days after receipt of notice from the Board of
such denial, revocation or modification .

(d )  Whenever the Board finds that an emergency ex i s t s  requiring
immediate action to protect the public health or wel fa re  it may with-
out notice or hearing issue an order rec i t ing  the exis tence  of such
an emergency and requirin g that such action be taken as it deems
necessary to meet the emergency. Notwithstanding the provisions of
Subsection ( b )  of this Section such order shal l  be effect ive  immedi-
ately. Any person to whom such an order i~ directed shal l  compl y
therewith immediatel y but on app lication to the Board shal l  be af-
forded a hearing wi th in  ten (10)  days. On the basis of such hearing
the Board shall continue such order in effect , revoke it or modify i t ;
provided, that any person aggrieved by such order continue d afte :
the hearing provided in this  Subsection , may appeal to the Distr ict
Court of the area affected within f i f teen ( 1  5) days , such appeal
when docketed shall have pr iority over all cases p ending on said
docket , except criminal .

( e )  Except as otherwise expressl y provided , any notice , order ,
or other ins t rument  issued by or under authority of the Board may be
served on any person a ffected thereby personall y or by the publica-
tion , and proof of such service may be made in l ike manner as in
case of service of a summons in a civil action, such proof to be
filed in the office of the Board ; or such services may be made by
mailing a copy of the notice , order , or other instrument  by registere d
mail , directed to the person affected at his last known post office
address as shown by the files or records of the Board , and proof
thereof may be made by the af f idavi t  of the person who did the mail-
ing, fi led in the office of the Board.

Every certificate or a ffidavit of service made and filed as here in
provided shall be prima fad e evidence of the facts therein stated ,
and a certifi ed copy thereof shall  have like force and e f fec t .
S.ction 91 0~. Conduct of hear ing s— Witn . sse s—Oath s—Sub poenas. —

The hearings herein provided may be conducted by the Board i tself
at a regular or special meeting of the Board , or the Board may de-
signate hearing officers  who shall have the power and authority to
conduct such hearings in the name of the Board at any time and place.
A record or summary of the proceedings of such hearings shall be
taken and filed with the Board, together with findings of facts and
conclusions of law made by the Board . In any such heating a member
of the Board or a hearing officer designated by it shall have the
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power to adminis te r  oaths , examine w.,itnesses and issue in the nam e
of the Board notice of hearings or subpoena s requ iring the tesu-
mony of witnesses and the production of evidence revelant  to any
matter involved in such hearing . Witnesses who are sub poenaed shall
receive the same fees and mileage as in civi l  action s . In case of
contumacy or refusal  to obey a notice of hearing and sub poena i ssued
under this Section , the district cour t shall have jur isd ic t ion  upon
app lication of the Board of Representative , ,o issue an order requir-
ing such person to appear and testif y or pr oduce evidence as the
case may require and any failure to obey such order of the court may
be punished by ‘. u h  court as contempt thereof.

Section 911: Inspect ions -The Board (
~ i~s dul y aut horized re-

pr esentative shall ha ’~e t he power to enter at reasonabk t i W e s  upoil
any pr ivate or public property for the purpose of inspecting and
investi gating conditions relating to pollution or the possible pollution
of any waters of the State .

Any authorized repr sentative of the Board may examine  any re-
cords or memoranda p er ta ining to the operation of disposal systems .
The Board may require the maintenance of records re lating to the
operation of disposal systems . Copies of such records must  be sub-
mitted to the Board on request.

Section 912: PenaIty~~In 1un cti on s . —( a )Any  person who shall violate
any of the provisions of , or who fails to p erform any duty  imposed
by, this Act or who violates any order or determination of the Boar d
promulgated pursuant to this Act shall be guilty of a misdemeanor
and in addition thereto may be enjoined from continuing s’ich viola-
tion. Each day upon which such violation occur s shall constitute a
separate violation.

(b )  It shall be the duty of the Attorney General on the request of
the Board to bring an action for an injunction against  any person
violating the provisions of this Act , or violating any order or deter-
mination of the Board. In any action for an in junct ion broug ht pur-
suant to this  Section , any findings of the Board af ter  hearing or due
notice shall be prima facie evidence of the facts found the re in .

Section 913: App.als. —( a )An a ppeal may be taken from any f inal
order or other final determination of the Board , by any person who
is or may be adversel y affected thereby , or by the Attorney General
on behalf of the State to any distr ict court of the area a f fec ted .
Within thirty (30) days after recei pt of a copy of the order , or other
fina l determination , or after service of notice thereof by reg istere d
mail , the appellant or his attorney shall serve a not icr  of appeal
on the Board throug h its director provided that during such th i r ty -day
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period the cour t may for good cause shown extend such t ime  for not
exceeding an addi t ional  s ixty (60) days. The n o t i . e  of app e .il shal!
refer to the act ion of the Board appealed from , shal l  specif y the
grounds of appeal , inc luding both points of law and facts  wh ich  are
asserted or quest ioned by the appel lan t .  A copy of th or igina l r~o
tice of appeal wi th  proof of service shall  be f i l e d  by the appel lant
or his at torney w i t h  the c lerk of the cour t w i th in  ten ( 10) days of
t he service of the notice and thereupo n the court sha l l  ha ’.c ju r is -
diction of the a p p e a l .

( b )  The a ppe l lant and the Board shall in a l l  cases he deemed the
ori g ina l pan ic - to an appeal. The State throug h th e  At t o r n e y  Gen-
era l or any oth e r p er son a f fec ted  ma) ’ become a party by i n t e r v e n t i o n
as in a c iv i l  ac t ion  upon showing cause therefor . The At to rney  Gen
eral shal l  rep r esen t  the Board , if requested , upon al l  such appeals
unless he appeals or in tervenes  in behalf  of the Stare .  If the Attor
ney Genera l or a me mber of his staff is not avai l able  to represent
the Board in any p art icular  pr oceeding,  the B~~ rd is empowered to
appoint special counsel for such proceeding. No bond or deposit
for costs shall  be required of the State or Board upon any such ap-
pea l or upo n any subsequent appeal to the Supreme Court or other
court proceedings pertaining to the matter .

( c )  The appeal  shal l  be heard and determined by the court upon
the issues raised by the notice of appeal and the answer  thereto
according to the rules  re lated to a trial in the nature of an app eal
in an administrat ive determination . All  findings of facts by the Board
are to be deemed final , unless it is shown that  such f ind ings  were
not supported by substantial  evidence produced before the Board
at the hearing. In any appeal or other pr oceeding involv ing  any order ,
or other determination of the Board , the action of the Board shal l
be pr ima facie reasonable and valid and it  shal l  he presumed tha t
all requirements of the law pertaining to the tak ing  thereof  have
been complied wi th .  A copy of the proceedings before the Board
shall be certified to the court in connection wi th  each appea l .

( d )  A further appeal may be taken to the Supr eme Court of the
State in the same manner as a ppeals in other c ivi l  ac t ions  are taken.

Section 914: Act as aux i l i a ry  and supp le mentary.~~T h i s  Ac t  sha l l
not be construed as rep e al ing  any laws of the State r e l a t i n g  to the
pollution of waters thereof or any conservation laws , but shal l  be
held and construed as auxi l iary  and supplementary thereto , except
to the extent tha t the same are in direct conflict herew i th .

Section 915: Purpose and const r uction. — lt is the purpos e of this
Act to provide additional and cumulat iv e  remedies to prevent , abate
and control the pollution of the waters of the State . No th ing  here in
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contained shall be construed to abrid ge or alter ri ghts of action or
remedies under the common law or statutory law , criminal or c iv i l ;

t nor shall any provision of this Act , or any act done by virtue there-
of , be construed as estopping the State , or any munici pality or person,
as riparian owners or otherwise , in the exercise of their ri ghts under
the common law to suppress nuisances or to abate pollution.

Section 916: Sever abi l ity. —Th e provisions of this  Act are severable ,
and if any clause , sentence , paragraph or section hereof shall  be
held void , the decision of the court shall not a ffect or impair any of
the remaining r~ortions or provisions of the Ac t .

Chapter 19, 196,~ Supp lement , Title 82.
OKLAHOMA WA1 ER CONSERVATION COMMISSION ( new)
Oklahoma Water Conservation Commission

Section 1351: State po licy—Purpo se . — ft  is hereby declared to be
the policy of the State of Oklahoma to encourage and promote the
optimum development and utilization of all feasible reservoir 5; i tes
or areas within this State which may be suitable and useable for the
conservation storage of the waters of this State by the construction
or enlargement of dams , reservoirs or other structures. It is the pur-
pose of this Act to provide or assist in providing for the acquisition ,
development and utilization of storage and control facilities of the
waters of this State for the use and benefit  of the public and for
the conservation and distribution of water for useful purposes in or
from reservoirs or other storage facilities constructed , or hereafter
constructed , modif ’ed or enlarged , within the State of Oklahoma by
the United States of America or the State of Oklahoma or any agency,
department , subdivision or instrumentality thereof , for the following
and specific reasons and benefits for the general welfare  and the
futur e economic growth of the State :

A. Multiple-pur pose dam and reservoir sites are very l imited in
number and not rep laceable.

B. Water management in Oklahoma requires the st orage of water
during periods of sur plus supp ly for use during peri sis of short supp ly.

C. Most reservo. r sites in Oklahoma wi l l  have a usefu l  l ife of
seventy-five to several hundred years. Therefore , i t  is imperat ive
that the reservoir sites be developed to the full potential of the
site and the net water y ield of the drainage area after al l  present and
future needs and beneficial use of water are satisfied above said
site.

D. The conservation of soil and water in Okla iorna requires the
continuation of watershed protection and flood prevention programs
on an acce lerated pr i ority basis wi 

~ . cons ideration given to future
water needs of the area.
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Section 1352: Commiss ion  created_ Status— Membership —Expenses. —
There is hereby r ea r ed a bod y corporate and pol i t ic  to be known
as the Water Conserva t ion  Storage Commission w h i c h  may sue and
be sued and p lead and be imp leaded.  The Commission , where  nec-
essar y to promot e th e  opt imum development and u t i l i za t ion  of re-
servoir sites , sh a l l  have the power to acquire b y purchase , gif t ,
devise or e m i n e n t  domain land and in t e re s t s  in land ex epr mineral
in teres ts .  The ( omm i s s ion  is hereb y const i tu ted  an ins t rumenta l i ty
of the State of Oklahoma and exercise  by the C ommiss ion of the
powers confer red  h ) t h i s  Act shal l  be deemed and shal l  be held to
be an es sen t i a l  g ove r n m en t  func t ion  of the Sta te  of Oklahoma.  The
Commission s h a l l  he composed of the members of the Oklahoma
Water Resources  R o a r l  and the off icers  of said Board shal l  be the
officers  of the C o m m i s s i o n .  The dut ies  assi gned to each member of
the Commission by the provis ions  of th i s  Act  shall  he considered -j
addit ional dut ies  to those requ ired by vir tue of their  membershi p
on the Oklahoma Water  Resources  Board and they sha l l  not rece ive
any addi t ional  compensa t ion  for the performance of the du t ies  re-
quired by th is  A c t , e x c e p t  tha t  they  shal l  be en t i t led  to the i r  ac tua l
ex penses incurred and re imbursem ent  for such expenses shall be
paid out of the funds  avai lable  for the op eration of thei r  department ,
on t he same basis as now prov ide d by law .

Section 1353: Meetings — Quorum —Record of preceedings . — The Com-
mission shall  meet on the cal l  of the Commission Chairman upon
f ive days wri t ten  notice to each member from the Secretary,  except
t hat a meeting may he held wi thou t  notice whenever  those not at-
ten ding waive in w r i t i n g  or by te legram addressed to the Secretary
of the Commission thei r  ri ght to notice of such meet ing.  All  meet-
ings of the Commiss ion  shal l  be open to the communica t ions  media
and public. Four members of the Commission shall cons t i tu te  a
quorum and the vote of four members shal l  be neces sa ry  for any action
taken by the Commiss ion . No vacancy in the membership of the Com-
mission sha l l  impa ir the ri ghts of a quorum to exercise and perfo rm
al l  of the ri ghts  and dut ies  of the Commission . The Secretary of the
Commission sha l l  cause to be recorded an accura te  wri t te n record
of the actions and pr oceedings of the Cemmission and shal l  keep
such records open for public inspection for as long as the Commission
or any obli gatio ns thereof  exis t .

Section 1354: R eview of proposed projects or plans —St orage of
surp lus wat ers. It s h a l l  be the du ty  of the Commission to rev i ew any
proposed project or p lan whereby waters  of this  State are to be col-
lected , stored or retained for any purpose by any dam , reservoir or
other structur e constructed or caused to be constructed by the Uni ted
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States of America or the State of Oklahoma or any agency ,  de part-
ment , subdivision or instrumentality thereof. Whenever i t s  de ter
mined by the Commission after such examin at ion , rev iew , a nd re-
commen dation th at  there are surplus waters in excess of the present
and future  needs of water  users of the contributing watershed avail-
able at the proposed dam and reservoir site for the full and opt~muni
development of any dam , reservo ir or other storage site or location
requires inclusion in such plan or project pr ovisions for develop-
ment of water supp lies for domestic , munici pal , agric ultural , in-
dustria l and other purposes , then the Commission shal l  notif y the

— responsible age~Icy or department of the Federal government  and the
agenc ies of the State of Oklahoma of its conclusions and re quest
that the desi gn and specification of such project be const ructed  to
include storage of such water for such uses.

Section 1355: Agreements with Federal agencies—Cost of reimburse-
ment. — Wheneve r any project  or plan for the construct ion or enlarge-
ment of any dam , reservoir or other structure includes wi th in  it s
design and speci f ica t ions  provisions for the developme nt  of water
supp lies for domestic , munici pal , agricultural , industrial  and other
purposes the Commission is hereby directed to negotiate with the
munici palities or other local interests of this State and its agencies
and the Federa l government or its responsible agency , dep ar tment
or ins t rumenta l i ty  for the purpose of determining the cost of reimburs-
ing the Federal  government for the allocated cost of inc lud ing  such
munici pal , agricul tural  and industrial water storage wi th in  such
construction . Any available storage for such purposes which  cannot
reasonabl y be used wi th in  the present or est imated future  f i r m
demands of local users may be contracted for by the Commission
in order to assure the Federal government that  such added cost w i l l
be provided as authorized by Federal law , a nd that  necessary  funds
for any charges shal l  be paid by the Commission to the Federa l
government pursu ant to such contract and app licable F ederal law
after examinat ion  and determinat ion by the Oklahoma Water Resources
Board that such charges are in harmony with ex i s t ing  Federal  law
and policy at the time that the projects are built and the contracts
between the Commission and the Federal gov ernment are executed .
In cases where all necessary costs to provide maximum conservat ion
storage in a site cannot be contracted for between the Federal  gover-
ment and the Commission because of l imita t ions  on the p ar t ic i -
pation by the Federal government , the C o m m  i s  s i  on shall h a v e
the authority to provide funds covering those costs .

Section 1356: Sole , transfer or lease of storage f ac i l i t i e s . — For the
purpose of pr oviding water for munici pal , ag r i cu l tu ra l , in dus t r i a l
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and other uses the Commission is required to sell , tra nsfer or lease ,
i- i whole or in part , any acquired storage facil i t ies including land
or interests ther ein to any municipali ty,  industry or other local
interests , upon the request of the contracting party at the conclusion
of the pay-out of the storage , except that  any such party request-
ing title shall be responsible for the pro rata part of the maintenance
and operation costs of such storage . In no event shall the Com-
mission require any payment for such transfer  in excess of the costs
to the Commission of the construction and operation of the storage
facility and the intere st  on obligations of the Commission. The Coin -
mission shall not permit the sa le or resale of any water for use
outside the StaLe of Oklahoma. Where lands or interest  therein are
acquired by the Commission and not utilized for the pur poses for
which it was acquired , or which have been utilized but such utili-
zation has ceased , then , after ten (10)  years from the date of ac-
quisition , or ten (10)  years from the date util ization ceased , as the
case may be , such land must  be sold at public auction to the hi ghest
bidder; and mandamus by any interested party will be to require
such sale.

SectiOn 1357: Water Conservation Storage Fund —Investment certi-
ficates. —There is hereb y created in the State Treasury a Water
Conservation Storage Fund , which fund shall be used by the Coin -

- 

- 

mission for those purposes authorized by- this Act. To provide ne-
cessary funds the Commission is hereby authorized to issue in-
vestment certificates from time to time , as may be required , to pro-
vide an adequate amount of cash in such fund which may be necessary
to meet the antici pated needs of the Commission . The Commission
is authorized to provide for the payment of such investment certi-
ficates and the ri ghts of the holders thereof , as here inafter provided .
Said investment certificates may be issued in one or more series ,
may be sold in such manner and at par , may bear such date or dates ,
may mature at such time or times , nor to exceed fifty years from their
date , may be in such denomination or denominations , may be in such
form either coupon or reg istered , may carry such registration or con-
version privileges , may be executed in such manner , may be pay-
able in such medium of payments , at such place or places , may be
subject to such term of redemption , with or without premium , and
may bear such rate or rates of interest , as may be provided by re-
solution or resolutions to be adopted by the Commission. Such in-
vestment certificates shall have all of the qualities and incidents
of negot iable *pe r , and shall not be subject to taxation by the
State at Oklahoma , or by any county, munici pality or political sub-
division therein. All investment certificate s maturing after ten ( 10)
years from their dates shall be subject to call and redemption , in
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inverse order of matur i ty  and investment cert ificatr - numbers , at par
and accrued interest , the detailed provisions for such call and re-

• demption to be fixed by the Commission in the resolution or reso-
lutions authorizing the issuance of said investment certificates.

The investment certificates issued hereunder shall not be an in-
debtedness of the State of Oklahoma or of the Commission h~ rein ,
but shall be special  obli gations payable sole ly from the revenues to
be derived from the sale of storage , and the Commission is authoriz-
ed and directed to pledge all or any par t of such revenues to the
payment of principa l and interest on the investment certificates and
to create a reserve for such purposes.

• Section 1358: Purchase of certificate s by State Treasurer. —~a) The
State Treasurer of the State of Oklahoma , by and with the approva l
and direction of the State Depository Board , is hereby authorized
and required to purchase from the Commission at private sale not
to exceed at any one time One Million Five Hundred Thousand Dol-
lars ($1 ,500,000.00) in said investment certificates , or interim in-
vestment certificates , as an investment of the public monies in his
possession . It shall  be the responsibility of the State Depository
Board , in approving such investment , to limit its approval to the in-
vestment of onl y that portion of such public monies as it deems to
be more than sufficient to meet current expenditures payable from
public monies. The State Treasurer is authorized and require d to
buy , and the Commission is author ized and required to sell to the
State Treasurer at p r i v a t e  sale , as provided in this S~ c t i o n ,
so many of the investment certificates authorized by this Act  as
the State Depository Board will certify in writing to the Commission
may be safely purchased for investment  of public monies by the
State Treasurer without handicapp ing the State of Oklahoma in
prompt ly meeting its obli gations . In event of such sale or sales , the
Commission shall determine and fix the rate of interest and invest-
meat certificates so sold shall bear such rate of interest .

(b)  In the event any or all of the investment certificates are sold
to the State Treasurer under the provisions of subsection (a) hereof
and thereafter the uninvested cash on hand and in solvent banks
should fall short of demand orders on the State Treasury, it shall
be the duty of the State Treasurer to so repor t to the State Budget
Director for confirmation and to the State Depository B o a r d  for
authority to sell such part or all of the investment certificates as
are necessary to be converted into cash to meet such d e m a n d s .
If confirmed and authorized as aforesaid , the State Treasurer may
sell such part of all of the said investment certificate s as he is so
authorized to sell , at private sa le , to the State Insurance Fund , the
Teachers Retirement Fund , or any other State fund , department or
agency which has available monies to purchase the same , and all
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such State funds , departments and agencies are hereb y authorize d
and empowered to so purchase such investment cer t i f icates .

Section 1359: Examinat ion of proceedings by Attorney General—
lncontes’~abil i ty . — W i~hin ten days after the sale or sa le s of said
investment cert i f icates , the Attorney General of the State of Okla-
homa shall examine all of the pr oceedings of the ( .ommission and
all resolutions passed and actions taken by it in connection with
the authorization , issuance and sale of such investment cer t i f icates
and shall , if he finds such investment cert ificate proc eedings and
sale to be cons i tut iona l  and lawful , execut e his ceru f i i -ate and file
the same of record in the office of the Secretary of State of the State
of Oklahoma , which  said certificate shall read substantial ly as
follows:

I have examined a l l  proceedings had in connection with the is-
suance of the Water Conservation Storage Investment Certificates
in the aggregate principa l amount of $ , dated ____ authorized
and sold pursuant to_ , and find said proceedings and sale to
be constitutional , lawful and regular in all particulars and that
said investment certificates will be valid obligations of the Water
Conservation Storage Commission. Unless suit thereon shall be
brought in the Supreme Court of the State of Oklahoma within thirty
days from the date of this certificate , said investment certificates
shall be incontestable for all purposes.

Date Attorney Genera l of the
State of Oklahoma

Upon the fi l ing of such certificate , investment cert if icates is-
sued pirsuant to proceedings so examined by the Attorney General
shall be inconttstable for all purposes upon the exp iration of thirty
days from the date of such certificate , unless suit be broug ht in the
Supreme Court of Ok lahoma prior to the exp iration of said period as
provided herein. A facsimile of such Attorney General’ s certificate
shall appear on each investment certificate so issued. The Supreme
Court of Ok lahoma is hereby vested with exclusive jur isdic t ion
over any liti gation involving the validity of any investment certifi-
cates issued under this Act .

Section 1360: Execution of certificates and contr octs—AuJ ,ts. _
(a) The Chairman and Secretary, acting in behalf of the Commission
shall execute all investment certificate s issued by the Commission
and i*il contracts awarded by the Commission after approva l of the
for m thereof by the Commission and the Attorney Genera l.
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(b)  All invoices , bills and claims of whatever nature shall be
subject to audit under provisions of the preaudit law and other laws
relating to the disbursement of public funds.

Section 1361: Legal services —All legal services required by thc
Commission shall be performed by the Attorney t~eneral and his s taf t .

Cha pter 14, 1961 , Tit h e 82.
OKLAHOM A WATER RESOURCE S BOARD
Okl ahoma Wate r Resources Board

Section 1071: Membe rship —Appointment and tenur e~ Comp en sat ion- .
Vacancies —Oath —O ffic .r s.— ( a) The re is hereby created the Okla-
homa Water Resources Board consisting of seven ( 7 )  members to
be appointed by the Governor , by and with the advice and consent ox
the Senate. One member shall be appointed for a term of one ( I ~
year; one member shall be appointed for a term of two ( 2 )  years ;
one member shall be appointed for a term of three ( 3 )  years ; one
membe r shall be appointed for a term of four (4 )  years; one member
shall be appointed for a term of five (5)  years; one member shall
be appointed for a term of six (6) years; and one member shall be
appointed for a term of seven (7) years. Upon the exp iration of said
terms , their successors shall be appointed f or terms of seve n ( 7j
years. One member shall be appointed from each of the pr esent C on-
gressiona l districts of this State , and one member shall be appointed
at large . Each member sha ll be qualified elector of this State . At
all times the membership of said Board shall have represented on
it at least one member well versed in each of the follow ing majo a
type s of water use: recreational , industria l, munici pal , agricultural
and soil conservation work. Not more than two ( 2 )  members may be
selected representing any one of the major ty pes of water use. Each
member of the Board shall receive Fifteen Dollars (8 15. 00) per
day for each day spent in attendance of said Board , and trave l ex-
pense as provided by law for State officers and employees generall y;
the Board shall meet at least once each month. The members of
the Board may be removed only for cause. Whenever a vacancy shall
occur , the Governor shall appoint a qualified person to fi l l  the un-
expired term of the vacant office. Each member of said Board u pon
entering upon his duties shall take and subscribe tothe Const i tu t ional
and statutory oath of office and file the same with the Secretary of
State.

(b) Within thirty ( 30) days after the a ppointment of the Board ,
the Board shall meet and organize by electing a chairman , vice
chairma n , and secretary from the membership of the Board , who
shall perfor m such duties as shall be prescribed by the H oard.
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Section 1Q12: Authority ot board.—in addition to any and all othei
authority conferred upon it by law , the Oklahoma Water Resources
Board shall also have authority:

(a )  Generally to do all  such things as in its judgment  may be
necessary, proper or expedient in the accom plishment  of its dut ies .

(b )  To make s,ich contracts and execute such instruments as ii ~
the jud gment of the Board art necessary or conveoieiit to the cx
ercise of an of the powers conferred upoii ii by law. Prov iding ,
however , no contract  shall be made conveying the title or use of
any waters of th~ S ta te  of Oklahoma to aoy person , firm , cor~ orat ioi .
or other s ta te  . r subdivision of Government, for sale or use in any
other state , unk~.c surh contract be specifically authorized by an
act of the .*lahoma Leg islatur e and thereafter as approved by i t .

( c )  To negotiate contrac ts and othet agreements with the Federal
government t~ arrange for the development of water resources , and
for the storage and distribution of water for beneficial purposes ,
provided , however , that the Board shall act in such capacity onl y
as an intermediary in assisting others , and under no circumstances
shall said Board have any power or authority to build , construct,
or finance any waterways , dams , or other such projects for itself ,
except as may be otherwise specificall y provided by the laws of
this State.

(d)  To develop Statewide and local plans to assure the best and
most effective use and control of water to meet both the current and
long range needs of the people of Oklahoma ; and to cooperate in
such planning with any public or pr ivate agency, enti ty,  or person
interested in water , and are directed to prepare such plans for con-
sideration and approval by the leg islature .

(e)  To employ and fix the compensation of such officers , agents ,
technical personnel and employees of the Board as it shal l  deem
necessary to the proper performance of its duties.

( f )  To adopt and use an official seal.
( g )  To make such rules , regulations and orders as it may deem

necessary or convenient to the exercise of any of the powers or the
per formance of any of the duties conferred or imposed upon it by
this or any other law;
(h) To institute and maintain, or to intervene in, any actions or

proceedings in or be for e any cour t , board , commission or officer of
this or any other state or of the United States to stop or pr event any
use , misuse , appropr iation, taking or pollution of any of the waters
of this State which is in whole or in part in violation of any law , or
of any rules , regulations , orders , jud gments or decrees , of any court ,
board , commission or officer of this or any other stat e or of the United
States; and to institute and maintain, or intervene in any other action
or proceeding where the Board deems it necessary to the prope t
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execution and discharge of any of the powers or duties con ferred or
imposed upon it by law.

(1) To prescribe the amount and conditions of bonds of its off icer~
and employees, and to pay the premiums thereon.

( j )  Nothing in this section shall be construe d as l imit ing any
general or specific power conferred on the Board by this or any other
law .

Section 1 073: Transfe r of powers , duties , record s, etc., of Okla-
homa Planning  and Resources Board. — (a)  There are hereby con-
ferred upon and r .ansfer re d to the Oklahoma Water Resources Board :

(1) Any and all  powers , duties and authority conferred upon or
imposed upon the Oklahoma Planning and Resources Board by any
part or section of Title 82 , Oklahoma Statutes 1951; or by any part
or section of Title 82, Oklahoma Statutes Supplement 1955 ; or by
74 O.S. 1951 Section 351c; or by any law amendatory thereof or
supplementary thereto; and

(2)  Any and all powers , duties and authority pertaining to water;
waterpower; water control; drainage ; water storage ; irri gation; pol-
lution of waters; water conservation; water use; appropriation of
waters; water ri ghts ; water pr iorities; water , irri gation , conservancy,
drainage or any similar districts; or the granting of any permits or
licenses , or the making of any decisions or orders , to or for or con-
cerning any of the foregoing; which are conferred or imposed by
any existing law upon the Oklahoma Planning and Resources Board.

(b)  All records and matters pending befor e the Oklahoma Planning
and Resources Board relating to the foregoing are hereby transferred
to said Oklahoma Water Resources Board including unexpended
funds , office equi pment , motor vehicles , pr inting and map reproduc-
tion machines and all other prope r ty purchased with funds heretofore
appropriated by the Legislature to the Division of Water Resources ,
Oklahoma P lzining and Resources Board.

(c )  Provided , however , that nothing in this section or in this Act
shall be construed as depriving the Oklahoma Planning and Re-
sources Board of any authority , jurisdiction or control it may have
under the laws of this State over State parks or waters there in or
appurtenant thereto which are owned , leased or operated by the State .

Section 1074: Hearings. —Wherever the Board is authorized or re-
quired by any statute to hold a hearing upon or concerning any
matter , such hearing may be conducted by the Board itself at a
regular or special meeting of the Board, or the Board may desi gnate
a hearing officer or officers who shall have the power and authority
to conduc t such hearings in th e name of the Board at any time and
place subject to any applicable rules , regulations , or orders of the
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Boar d. A record or summary of the proceer linp s of such h e a r in ~ c
shall be taken .ind fi led with the Board , toget her w i t h  f i nd ings of
fact and orders of determination made by the Board. In any such
hear ing a member of the Board or a heating officer designated by i t
shall have the power to adminis te r  oaths , examin e  w itnesses  an’~
issue in the name of the Board notice of hearings or subpoenas re-
quiring the tes t imony of witnesses  and the production of evidenc e
reve lant to any matter  involved in such hear ing.  Witnesses  who are
sub poenaed shall  receive the same fees and mileage as in civil
actions in dis t r ic t  courts.  In case of contumacy or refu sa l  to obey a
sub poena issued under this section , the district  court shal l  have
jurisdiction , upon app lication of the Board or hearing off icer , to
issue an order requir ing such person to appear and t e s t i f y  or pro-
duce evidence as the case may require and any fa i lure  to obey such
order of the cour t may be punished by such cour t as contempt thereof .
A member or members of the Board , the Executive Director , or any
officer or employee of the Board may be desi gnated as a hear ing
officer.

Section 1075: Compilation and indexing of data. —The Board shall
compile and index all available data concerning the wate r resources
of this State into a form that will be accessible for use by any citizen
of this State. Such information shall include rainfall  reports and
other precipitation data ; records of public and pr ivate water  storage
facilities; data on quantity and rate of stream flow ; locations of
natural and artificial springs ; data on water insoak and runoff ;  ex-
tent and dept h of underground water reservoirs , re ports from well-
drilling logs; reports on quality of water found in various parts of
Oklahoma ; and an up-to-date codification of all Oklahoma laws
pertaining to the conservation , storage , use and distr ibution of
water resources.

Section 1076: Executive director—Qualifications_Powers and duties.
—Th e Board shall  appoint an Executive Director , who sha l l  have
had at least six (6)  years ’ practica l and adminis t ra t ive  experience
in water resource management or a college education , and fix his
duties and compensation . The Board is specif ical ly authorized to
delegate to such Executive Director such of its powers and dut ies
as it may deem proper , including powers and duties invo lving the
exercise of officia l discretion . The authority hereby granted to the
Board to delegate powers and duties to the Executive Director shall
extend to any powers and duti es given or transferr ed to the Board
un der this Act , or under any other law confe rr ing powers or imp osing
duties upon the Board , and shall also extend to any powers con-
ferred or duties imposed upon the Board by any future law , u n l e s s
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such future laws shall expressly negate the authority to make such
delegation. Any other p art  of this Act , or any other law , granting
author ity to the Board to delegate any powers or duties , shall not
be deemed to be a limitation upon the authority con ferred by this
section . The Executive Director shall exercise any such delegated
powers , and p erform such delegated duties , in accordance with any
rules , regulation s, or orders made by the Board wh i ch are app licable
thereto. Provided , however , the Board shall not delegate to such
Director any power of determining policy, the execution of any con-
tract , or the final adjudication of any claims , app lications or con-
troversies , all ~ f which powers and duties shall be exercised solel y
by the Board.

Section 1077: Provision s cumulative—Review of board orders. —
(a )  The provisions of this section are expressl y declared to be
cumulative to any other method provided by law for the review of
orders or decisions of the Oklahoma Wa ter Resources Board.
(b)  Any person adversel y affected by any final order of determina-
tion of the Oklahoma Water Resources Board may, within thirty
( 30) days after the date thereof , commence an action in the Supreme
Cour t of the State to review suc h award or decision . Said Supreme
Court shall have original jurisdiction of such action , and is author-
ized to prescribe rules for the commencement and trial of the same.
Such action shall be commenced by filing with the Clerk of the
Supreme Court a certified copy of the order of de te rmination of the
Board attached to the petition by the complainant wherein the com-
plainant shall make his assignments or specifications as to where-
in said order or decision is erroneous or illegal. Such action shall
be subject to the law and practice app licable to other civil actions
cognizable in said cour t , except as otherwise provided by the rules
of said court. Upon final determination of said action in which the
order of determination of the Board is soug ht to be reviewed , the
Board shall make an order of determination in accordance with the
jud gment or decision of said court. The Board shall not be liable
for any costs of said proceeding, but otherwis e the •costs shall be
assessed as in other cases.

Section 1078: ContinuIng study of water lows—Recommend ations
and proposols.~~Jn addition to its other powers , the Oklahoma Water
Resources Board is authorized and directed , within the limits of
funds available to it , to engage in a continuing study of the water
laws of this State , and of changes therein required in order to carry
our to the greatest practicable extent the policies announced in
House j oint Resolution No. 502 of the Twenty-sixth Oklahoma Leg-
islature, and to make recommendations and prepare proposed leg-

—55—

J



O K L A H O M A  W A T E R  R E S O U R C E S  B O A R D

islation for such purposes. Such recommendations and proposed
legisl*tion shall , as they are completed , be filed with the Legisla-
tive Council.

Section 1079: Cooperotion .—Al1 State institutions , agencies , dc
partment s , boards , and officers are hereby authorized and directed
to cooperate with the said Board in all matters relating to its duties
under this Resolution .

Chapter 11, 196 1, T itle 82.
OKLAHOMA GROUND WATER LAW
Oklahoma Ground Water Law

Ssction 1001: Short Titte . —Th is Act may be cited as the ‘‘ Okla-
homa Ground Water Law .”

Section 1002: De fin it i ons. ....in this Act , unle c~ the contex c learLy
indicates otherwise , the term ‘‘ ground water ” shall mean water
under the sur face of the earth regardless of the geolog ic structure
in which it is standing or moving; it does not include water flowing
in underground streams with ascertainable beds and banks .

The term ‘‘ ground water basin ” shall mean land overly ing, as
nearly as may be determined by known facts , a distinct body of
ground water but the exter ior limits of a ground water ba sin shall
not be deemed to extend upstream or downstream beyond a defile ,
gorge or canyon of a sur face stream or wash .

‘Ground water subdivision ” shall mean an area of land over-
lying, as nearl y as may be determined by known facts , a distinct
body of groun d water; it may consist of any determinable part of a
ground water basin.

‘Critical ground water area ” shall mean any ground water basin
as herein defined , or any desi gnated subdivision thereof , not havin g
sufficient ground water to provide a reasonable safe supply for
domestic , municipa l , industrial , irrigation , recreational , and other
beneficial uses in the basin at the then current rates of wi thdraw al .

The term ‘‘ wast e” shall mean : (a )  Taking or using ground water
in any manner so that the water is lost for beneficia l use. ( b )  Trans-
porting water from a well to the place of use in such a manner that
there is an excessive loss in transit. ( c )  Permitting any ground
water to reach a pervious stratum and be lost into cavernous or
otherwise pervious materials encountered in a well . ( d) Permitting
or causing the pollution of a swee t water strata or basin through
any act which wiU cause water polluted by minerals or other waste
to filter or otherwise intrude into such a basin .

The term “ Board” shall mean the Oklahoma Water Resources Board .
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The term ‘‘ person “ ~hall mean individuals , mun ic i p a l i t ies , cor-
porations and copartner sh i ps~.

Section 1003: Declaration of po licy. — lt is hereb y declared to be
the public policy of th i s  State , in the interest of the a gr i cu l t u r a l
stability, domestic , munic i pa l , industr ial  and other be nef ic ia l  uses ,
general economy , health and welfare of the State and its c i t izens ,
to conserve and pr otect the ground water resources of the Stare and
for that purpose to provide reasonable regulations for the taking and
use of ground water .

Section 1004 : Domestic purposes and watering of stock. Nothing
in this Act shall  be deemed to apply to or prevent the taking and
using of ground water for domestic purposes or for the purpose of
watering of stoc k provided that ground water shall not be taken or
used for such purposes in a manner which consti tutes waste as
defined in this Act .

Section ‘1005: Prio rity. —Prio ri ty of claims for the appr opr iation of
ground water except as hereinafter provided , shall be determined by
priority in time . All  claims based on actua l taking of ground water
for beneficial use pr ior to the effective date of this Act shall relate
back to the date of placing ground water to beneficial use and al l
claims for the beneficial use of ground water initiated after  the ef-
fective date of this Act shall relate back to the fi l ing of an ap-
plication with the Board .

The priority of claim to appropriate ground water  based on the
actua l taking and placing of ground water to benefic ial use , prior to
the effect ive date of this Act , as provided in this Section , shall be
los t unless ground water is actually taken and placed to beneficia l
use within five ( 5 )  years from the effect ive date of this Act , provid-
ing that:

( a )  Within two ( 2 )  years after filing an app lication with the Boar d ,
the applicant has begun construction of the works to put the water
applied for to benefic ial use.

(b )  Within  three ( 3 )  years after the f i l ing of the app l icat ion , ap-
plicant has put twenty-five p ercent ( 25%) , or more , of the water
applied for to beneficial use.

( c )  Within four (4 )  years after the filing date of the application ,
applicant has put seventy-five percent ( 75%) , or more , of the wa ter
applied f or to beneficia l use.

(d)  Within five ( 5)  years after the f i l ing date of the application ,
applicant has put one-hundred percent ( 100%) of the water  applied
for to beneficial use.
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Where the amount of groun d water ac tua l l y t aken  and placed tn

beneficial use w i t h i n  f ive  ( 5 )  years af ter  the e f f e c t i v e  date of th i ’
Act  is less than the amoun t of ground water  cla imed b y v i r tue  of
such prior t a k i n g ,  then such c la im shall  he e f f ec t i ve  onl y for tha t
a mount of groun d water  ac tua l l y taken and p lace d to benef ic ia l us q
w ithin such t i me .

Provided that for good ~use shown , suc h as eng in eer ing  d i f f i cu l t y
or for any other valid reason over which the app licant  has no con-
tro l , the Oklahoma Water Resources Board may extend the t ime for
construction an addit iona l two ( 2 )  years beyond the f ive ( 5 )  yeat
period provided herein , or in the case of National  emergency  when
mater ials are not avai lable for the construction of works proposed
additional time may be granted be y ond the two-year ex ten s ion  to
cover the period of such emergency.

Section 1006: Appl icat ion to board .— in order to establish priority
of a claim to appropriate ground water in a ground water basin in
which there has becn no cour t adjudicat ion of ex i s t ing  ri ghts tc’

appropriate ground water , application must  be presented to the Board
on forms pr ovided by the Board setting forth the legal descri ption ,
the use for wh i ch the ground water is to be taken, the amount of
water to be taken, together with such other information as may be
required by the Board. U pon recei pt of such app lication , the Board ,
if it finds that such application is in satisfactory form as required
by this Act and the rules and regulations of the Boa rd , shall of-
ficiall y file the app licat ion and notif y the applicant of such fi l ing.

The pr iority of claim to appropriate ground water , established by
fil ing an app lication w ith the Board , as provided in this Section ,
shall  be los t unless ground water is actual ly taken and placed to
to beneficial  use within  five ( 5)  years from the f i l ing  of such ap-
p lication , an d when the amount of ground water actuall y taken and
placed to beneficial use within five ( 5 )  years , as provided in Sec-
t ion 5 of this Act , from the fi l ing of such app lication is less than
t he amount of ground water claimed in such app lication , t hen the
claim shall be effect ive only for that amount of groun d water  actual l y
taken and placed to beneficial use within such t ime.

Section 1007: Designation and alteration of c r i t i ca l  ground water
areas— Surveys—Cooperation with other Agencies — When the Board
has reason to believe it necessary and in the public interest , it may,
on its own motion , initiate the designation of c r i t i ca l  groun d water
areas or alter the boundaries thereof , or the Board may take this
action upon recei pt of a petition si gned by not less than twenty-
f ive ( 2 5 )  or one-fourth (~~th ) ,  whichever the lesser number , of the
users of ground water within the exter ior  boundaries of the ground
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water basin , or subdivision , wherein the areas proposed to be in-
cluded in suc h cr i t ical  ground water area is situated.

a The Board shall make or cause to be made surveys or the groun~
water of the various basins of the State , using such facts and data
as may be available and shall determine the area and the safe annua
y ield measured by the average annua l recharge of such basin . The
Board is authorized to cooperate with the agencies of the Federal
Government engaged in makin M such surveys and may accept and
use the findings of other agencies of the Federal and State Gov-
ernments as a basis of its decisions .

Section 1008: Suits to adjudicate  r i g hts .—up on the comp letion of
a survey of any ground water basin , the Board shall deliver a copy
thereof , together with copies of all da ta necessary for the deter-
mination of all exis t ing ri ghts to the use of ground water in such
ground water basin , to the Attorney General who shall w i t h i n  Sixty
( 60) days there after enter suit on behalf of the State for the detei
mination of all ex i s t ing  ri ghts to the use of such water , in the Dis-
trict Cour t of the County in which the ground water basin is located ,
and in cases where a ground water basin is located in two ( 2 )  or
more counties , in the District Court where the lar ger part of such
basin is located , and shall dili gentl y prosecute the same to a final
adjudication; provided , that suits for the adjudication of such ri ghts
may be commenced by private parties , and , in suc h cases , the Attor-
ney General shall not be required to bring such sui ts ;  pr ovided
however , that the Attorney General shall intervene in any sui t  for the
adjudication of ri ghts to the use of water on behalf of the State if
notified by the Board that in its opinion the public interest  requires
such action .

Section ‘1009: Setting date for hear ing — N ot ice . — When a sui t  for th e
determination of ri ghts to use ground water shall  have been corn
menced , as provided in Section 8 of this Act , the court shal l  set a
date for hearing and shall direct that at least f i f t een  ( 1 5 )  days
notice thereof shall be given by publication in the county or counties
in which the ground water basin is located in a newspa per or news-
papers qualif ied to publish legal notices in such county or counties ,
and by mailing notices thereof by reg istered mail to all  persons
known to be using ground water in such ground water ba s in for other
than domestic or stock-watering pur poses , and by mailing notices
thereof by reg istered mail to all persons who have filed applica-
tions with the Board under Section 7 of this Act to establish priority
of claims to appr opriate water from such ground water basin , and by
mailin g notices thereof by reg istered mail to all  incorporated mun i-
cipalities within a radius of twenty-f ive ( 2 5 )  miles  of the ground
water basin.
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Section 1010: Hearing end adj udicat ion — A t  such heating the cour t
shall hear evidence and make findings thereon , which shall  be
entered as a decree , as to the area , safe y ield and annua l recharge
of the ground water basin ; the pr iority of existing claims of all per-
sons to appropr iate the water of such ground water basin ; the amount
of each such claim; and as to all other matters necessary to ad-
judicate the existing rig hts of all persons in such ground water basin.

Section ‘1011: F i l i ng  copy of decree —A copy of the decree of the
court shall be filed with the Board and in the office of the County
Clerk of each county in which such ground water basin is located.

Section 1012: Appeal from decree —The decree of the court may
be appealed to the Supreme Court as in other civil  proceedings.

Section 1013: License or permit to appropriate water—Prevention
of waste —After a court adjudication of existing ri ghts in a ground
water basin , as provided in Sections 9 to 14 , inclusive , of this Act ,
is completed , the remaining ground water subject to appr opr iation ,
if any, may be taken onl y after securing a license from the Board.
Application for a license to appropriate water from such a basin
shall be made on forms prescribed by the Board setting forth the
description of the basin , the amount of water to be take n, the pur-
pose for which the water is to be used and such other information
as the Board may prescribe.

If the Board finds that there is unappropriated ground water , that
the app licant can place such unappropriated ground water , or part
thereof , to beneficial use and that the applicant has a pr i or claim
to appropriate such ground water , the Board shall issue the app li-
cant a license to place such previously unappropriated water to
beneficial use in accordance with the rules and regulations of the
Board.

The pr iorit y of claim to a ppropriate ground water , based on a
license from the Board , as provided in this Section , shall be los t
unless ground water is actually taken and placed to benef ic ial use
within five ( 5 )  years , provided that:

( a )  Within two (2 )  years after the issuance of a license or a
permit by the Oklahoma Water Resources Board , the applicant has
begun construction of the works to put the water specif ied in such
permit or license to beneficia l use.

(b)  Within three (3 )  years after the date of issuance of permit or
license , the app licant has put twenty-five percent ( 25%) , or more ,
of the water specified in said permit or license to bene ficial use.

( c )  Within four (4)  years after the issuance of such permit or
license , applicant has put seventy-five percent ( 75%) , or more , of
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the water specif ied in said permit  or l icens to b c n e t i c i a l  s~~t

( d) Within five ( 5) ye ars after the issuanc e date of said permit  o
license , the app licant  has put one -hundred percent ( 1 00%) of the
water specified in said permit  or license to beneficial  use.

Provided that th e Ok lah oma Water Resources Board may extend the
t ime for completion or construction of works for placing the water  to
beneficial use to two ( 2) years  beyond the r ime allowed in Se rion I
of this Act for good cause shown , suc h as eng ineer ing d i f f i c u l t y  or
other valid reason over which the applicant  has no control , or in
case of National emergency when materials  for constri i ct i on of work s
are not availabk addit iona l time may be granted beyond the two ( 2 )
year extension u. cover the period of such e m e r g e n c y .

When the amount  of wa er actual l y ta ken and place ( i to beneficia l
use wi th in  five ( 5) y ears  from the issuance of such li~ ense is less
than the amount of groun d water permitted to be taken under such
license , then the license shall be effective only for that  amount of
ground water ac tua l l y  taken and placed to beneficial  use wi th in
suc h time .

In cases wher e a p ermit  is sought to withdraw ground water  from a
basin for air conditioning or cooling purposes the Board may requir e
that such app licant provide facilities to aerate and re-use such water
to reduce waste. The Board is authorized to require of all app licants
tha t they wil l  not waste such water , as defined in this Act , throug h
faulty transportation lines or otherwise and in cases where the use
of such water p ermits , the Board may require that af ter  use it be
returned to the basin from which it is extracted.

No p ermit  shall be issued by the Board for the ex tract ion of water
from a basin if the findings of the Board indicate that  such use
would result  in dep letion abov e the average annual  ratio of recharge .

No p ermits  shall  be issue d to an applicant who does not own th e
land above such basin or hold a valid lease from the o~~iie r of s u h
land permit t ing wi thdrawal  of water from such basin.

In cases where an app licant desires to extract  Large q u an t i t i e s  of
water from a basin and be for e I s suing a permit , the Board is iuthoriz-
ed to de te rmine  and order a pr ope r spacing of wells  wh i ch  in its
jud gment is nec ssary to an orderly wi thdrawal  of water  in re lat ion
to t he average annual  recharge of the whole basin.  The Board is
a lso authorized to require that  water  ext rac t ed  in larg e amounts  he
metered and that  such meter be placed under the  seal  of th f~~sir i
subject to reading by t he agents of th e Board at any t i m e  and t o
re quire that  ~he app licant  report th e reading of such a meter .it
reasonable intervals.

In i ssuing a permit , w here fi eld examina t ions  of a bas i n  i nd i ca t e
tha t water impr egnated wi th  mine ra l s  is located above a sw eet
water basin , t hen the Board sha l l  require the  app l icant  to con t rac t
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tha t he will properly case in such impregnated strata and take all
other necessary precautions to protect the sweet wate r basin from
intrusion of polluted water.

The Board is hereby authorized to enforce all necessary regula-
tion s to stop the waste of ground water , not only as regards new
applicants but also as to existing persons whos e rights have been
confirmed and adjudicated.

Section 1014: Appea l from decision of board on app lication fo~
permit. —Any app licant , under Section 13 of this Act , who is dis~
satisfied with the decision of the Board may appeal to the District
Cour t in which the adjudication of the ri ghts to take ground water
was held. Said appeal shall be taken by filing a petition for hearing
de novo in the district court where the land is situated within thirty
( 30) days after the decision of the Board . The notices and proceed-
ings for such hearing and adjudication shall be the same as that
required by Section 9, herein , for hearing on the determination of
water ri ghts.

Section 1015: Cessation of withdrawal when y ield in sufficient. — I n
any ground water basin in which the withdrawal of ground water ex-
ceeds the annual yield as determined by the court under the pro-
visions of this Act , the Board shall have the power to require per-
sons to cease such excessive withdrawals in reverse order of their
priority of ri ghts.

If , after reasonable notice and an opportunity for hearing is given
a person withdrawing water from such a ground water basin , the Board
finds that the safe annual yield of such basin is being withdrawn
by other persons having hi gher priorities , the Board shall issue an
order requiring such person , or persons of lesser pr iori ty of ri ght , to
cease withdrawing ground water from such basin .

Any person who fails or refuses to obey such order shall be guilty
of a misdemeanor and shall be punishable by a fine of not less
tha n Twenty-five Dollars ( 125.00) and not more than Two Hundred
Fifty Dollars ( 125 0.00 ) and each day shall constitute a separa te
offense.

Upon the failur e or refusal of any person to obey such an order ,
the Board may obtain an order from the District Cour t of the county
in which the water is withdraw n by such person requiring the Sheriff
of such county to stop such with drawal.

Section 1016: Rules and regulations —The Ro rd shall pr escribe and
enforce reasonable rules and regulation s consistent with this Act
governing the drilling, casing, repa iring, plugging and aba ndonment
of ground water wells.
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Section 1017: Partial invo l id i ty . —l f any pr ovision of th i s  Act , or t he
application thereof to any person or circumstance , is held unconstitu-
tional , the remainder of the Act , or the application of such provision s
to other persons or circumstances , shall not be affected thereby .

Section 1018: Violations of act , r ule or regulation —Commission of
waste — Any person who after notice from the Board violates or re-
f uses or neg lects to comply with any provision of this  Act , or of
any rule or regulation promul gated by the Board pursuant  thereto ,
or who commits waste as defined in this Act shall be gui l ty  of a
misdemeanor , a~ d upon conviction shall be fined not less than
Twenty-five Dol: ars ($25.00) nor more than Two Hundre d Fifty
Dollars ( $250.00) for each offense. Any person who after  notice
that he is in violation thereof , continue s to violate any provision
of this Act , and fails to comp ly therewith wi th in  a reasonable length
of time , is guilty of a separate offense for each day the violation
continues.

Section 1019: Powers or functions of certain state agencies not
affected. ...it is specificall y understood that nothing in this Act
shall be construed to limit , modif y or repeal in any way the powers ,
duties or functions of the State Department of Health , the State
Board of Health , or the Corporation Commission , insofar as the
as the same relate to the subject matter thereof.
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TEXAS

LAWS . AGENC IE S . AND PROGRAM S

p e r t a i n i n g  to

WATER AND RELATED LAND RESOURCES

A. STATE LAW

1. Fundamental Precepts of State Water Law

Texas wa ter policy has been influenced by the Civil Law of Spa in , and

Mex ico , the Common Law of England through reception sta tutes , the enactments of

the Republic of Texas , and later by those of the Texas State Leg islature .

Article XVI, Section 59 of the State Constitution embodies the principle that

the State has the right and duty to develop and conserve its water resources.

The Legislature has the power to pass all laws consistent with the general polic y

as stated by the constitu tional provision.

Article 7467 Vernon ’s Annotated Texas Civil Statutes reserves to the Sta t~

title to waters of (1) streambeds and their underflow , (2) lakes , (3) bays or

arms of the Gulf of Mexico and (4) the storm , flood or rain waters of every

river or natural stream , canyon , ravine , depression or watershed within the

State. Beds of nav igable waters in Texas are also property of the State.

2. Wa ter Rights

a. Water Right Doctrines Recogniz ed in Texas

Two basic doctrin es of surface water rights are rccogniz~ d in ~~~~~ ~~~

A ppropriation doctrine and the Rip arian doctrine . The correspond i ng w at o~

rig hts perfected under t h e se  are commonly referred to r & s p t c t  iv ~~I~ ’ as 
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appropriativ e rights and r iparian rights. The riparian right arises by opera-

tion of common law concepts as an inc ident to the ownership of land abutting a

stream or water course , requiring no act other tha t the acquisition of title to

the land (but see the discuss~ on of Water Rights Adjudication Act of 1967,

beginning on page 14). The appropria t ive right , on the other hand , is regulated

by statute. It is not necessarily related to the land ownership and is today

acquired by complianc e with statutory requirements implemented by the rules and

regulations of the Texas Water Rights Commission. Ownership and control over

ground water is generall y left exclusivel y to the owner of the surface estate.

However, ground -wa ter concepts are currently the subjec t of review. Modifica-

tions and exceptions to basic ground -water doctrine will be discussed later.

b. Surface-Water Law in Texas

Sources of water generally are categorized as surface or underground .

Surface water may be classified either as diffused surface water , or as wa ter

within a defined ‘watercourse. Diffused surface waters are those which occur

in a natura l state in places on the earth ’s surface other than in a watercourse ,

lake , or pond . A watercourse is defined as an identifiable natural stream

having a definite natural channel originating from a definite source of suppl y;

waters in a wa tercourse may be subclassified as (a) ordinary or normal flow ,

(b) underfiow, and (c) storm and flood water, as follows:

(a) The ord inary or normal flow of a watercourse has been
jud ic ially defined as a flow below the l ine “which the
stream reaches and ma intains for a suffic ient length
of time to become characteristic when its waters are
in the ir ordinary, normal and usual conditions , unin-
fluenced by recent rainfall or surface runoff. ” ~Motl
v. Boyd , 116 Tex. 82, 286 S.W . 458 (1926)].

(b) The underfiow cons ists of water in the sand , soil and
gravel immed iately below the bed of an open stream ,
wh ich supports the surface stream in its na tural state
or feeds it directly , together with t h e  water in the
lateral extens ions of the subterranean water -bearing
material on each sid e of the surface channel.
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(c) The storm and flood water is p r U u a r i l v  the c o l l e c t e d
diffused surface water from recent prec ipitation .

The lega l distinction between ordinary f l ow, underfiow , and storm and flood

flow is particularly significant in reconciling confl icting cloims to the same

water supp ly . which arise because of the dual recognition in Texas of both

riparian and appropri a t ion doctrines. The riparian right concept relates to

and is concerned only with the ord inary flow and underfiow of a stream .. A

riparian right does not attach to tha t portion of a stream comprised bf storm

and flood flow , and therefore generall y will not attach to waters impounded by

large reservoirs.

Diffused surface waters are considered to be private waters and are subject

to capture and use by the owners of the surface estate. No State regulation of

use is exercised with respect to diffused surface water until it reaches a

watercourse.

(1) The Riparian Doctrine

Al though  not d e f i n e d  in Texas s ta tu tes , r ipar ian  r ights  are ment ioned

in legislative acts. Some of these statutory references appear contradictory.

In 1840 the Republic of Texas adopted the Common Law of England as the

rule  of dec ision insofar  as it was not inconsistent with the Constitution arid

Ac ts then in fo rce .  The jud ic ia l  a p p l i c a t i o n  and r ecogn i t i on  of the r i p a r i a n

r ig h t  concept  in Texas began in 1856 w i t h  wha t is probably the f i r s t  r e p o r t o d

Texas cour t  deci3 ion  involving any phase of water  law . (See h an s  v .  Ch ouss~ir d

17 Tex. 588). In th is  case , the court  quoted w i t h  app rova l  the classic common

law riparian doctrine tha t , except for his natural wants , a rip ar ian u~~ r (e~Ild

not d iminish the quantity of water in a stream tha t would ot }ierw i ~~ lo~’ ~-

downstream ripa r ian owners.

A s u b s e q u e n t  ser ies  of cour t  d e c i s i o n s  c r e a t ed  cons i d e r a b l e  . o ut  r~~ I ic t ~~~

and con fus ion .  I n i t i a l l y ,  the cour t s  he ld tha t  irriga t ion wo~ a n i t u r i l
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use and ti i t d o w n s t r e a m r i p a r i a n  o u n e r e  cou ld  not c~~~p l a in  iI upstream riparian

3 :ne~ s cons umed the entire w a t er  s u p p ly  fo r  i r r i ; a t i o n .  T h i s  was fo l lowed  by

c o n t r a d i c t o r y  dec~~~ions t h a t  i r r i g a t i o n  was not  a n a t u r a l  us e  of w a t e r , b u t

c.as an a r t i f i c i a l u s e .  S t i l l l a ter , th e  cou r t s  held t h a t  ii a particular stream

L I e  su f  ic L e n t l v  l a rge  to  p e r m i t  i r r i g a t i o n w i t h o u t u n r e a s o n ab l e  i m p a ir m e n t  of

th e  r i n h t s  of d o w n s t r e a m  r i p a r i a n  owners , t h e use of wa te r  for  i r r iga t ion would

b~ l e f u l .  In 1926 the  e n t i r e  sub jec t of r i pa r i an  and a p p r o p r i a t i v e  r i g h t s  was

co ns idered b\ t he  Supreme Cour t  of Texas in the case of M ot l  v .  ~~~~~~~~~~~ The cou r t

concluded that sinc e the Mexican  decree  of 1823 , al l of the  several  governments

h i c h had been sovere ign  in the S t a t e  had recognized the  r i g h t  of the riparian

o~.’n er to use w a t e r , not only fo r  his domest ic  and household use , but  for  irriga-

t i o n  as w e l l .  The riparian right was held to attach to the ordinary or normal

f low of a w a t e r c o u r s e .

However , in 1962 the Sta te Supreme Court , in the case of Valmount Planta-

L i o n s  et al  v .  The Sta te of Texas , held tha t Span i sh  and Mexican g ran t s  do not

h a v e  a p p u r t e n a n t  r i p a r i a n  i r r i g a t i o n  r i g h t s  in the absence  of s p e c i f i c  g r a n t s

oi~ ir r i g a t i o n  w a t e r .

(2) The A p p r o p r i a t i o n  D o c t r i n e

(a) H i s t o r i c a l  E v o l u t i o n  of the A p p r o p r i a t i o n  Doctrine

lb A p p r o p r i a t i o n  D o c t r i n e  evolved in the  a r id  w e s t e r n  s t a te s  of the

U n i t e d  S t a te s , f rom whence Texas water statutes were large ly borrowed . Nevada ,

C o l o r a do , and p a r t i c u l a r l y Nebraska , contributed substantiall y to the text of

e ar l y l e x as  wa t e r  lou . An u n d e r s t a n d ing of the h i s t o r i c a l  se t t i n g  fo r  e a r l y

l e g a l d ev e l o p m e n t  is e s s e n t i a l  in relating water law concep t s  to p r e s e n t  day

p l a nn i n ,; p r o b l em s .

W i t h the  e x c e p t i o n  of  Texas and the c o m p a r a t i v e l y  s m a l l  areas inc luded  in

Sp a n i s h  and Mex ican  land g r a n t s , t he W e s t e r n  Un i t ed  S t a t e s  ( f r o m  whence l a t e r
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T ex a s  Ip pr op r il t Lou Lu i- u s  bo r rowed ) was a p a r t  of  a vast pub l ic domain ad~:i in—

j s t~~red a rid d i s t r i b u t e d  by the United States government. In those v a s t  a r e a s .

the  f ed e r a l  gove rnmen t  d i d  not  a s s e r t  the same o w n e r s h i p  of  p u b i  i i  -; lt c i  O S  i t

d id  o f  p u b l i c  l and . Hence , the l and  was d i sposed  of  w i t h o u t r e g a r d  to a v a i l a b l e

e at e r .  R i g h t s  to s t r e a m s  w e r e  not  a c q u i r e d  by any  o r d e r ly  or s y s t e m a t i c

a d m i n i s  ir a  t i v o  p r o c e d u r e .

The f a i l u r e  of the f e d e r a l  and s t a t e  governments  to a s s e r t  c o n t r o l  over

s t r e a m s  and d i s p o s e  of them as a g r e a t  p u b l i c  r e s o u r c e  l e f t  w a t e r  to be t r e a t e d

as though i t  b e l o n g e d  to no one , and could  b~ a p p r o p r i a t e d  in a m a r i n e r  s i m i l a r

to  t h a t  of a gold c l a im . In the absence of public control , men took w a t e r  f r o m

s t r eams  and used it; that is, they “appropriated” it--using the word “appro-

p r i a t e ’ in i t s  ord inary  sense :  to take for one ’s own use . When water laws

were enac ted , th i s  a p p r o p r i a t i o n  p r a c t i c e  was l e g a l i z e d  and the b a s i s  of  such

j aws became known as the D o c t r i n e  of A p p r o p r i a t i o n .  This  c o n c e p t  is c o n t r a ry

on the  one hand to the common law doc t r ine  of r i p a r i a n  r i ght  ( w h i c h  s t r i c t l y

cons trued demand s t h a t  w a t e r  mus t  not  be t aken  f rom the  st r e a m  u n l e s s  it  can

be r e t u r n e d  und i m i n i s h e d  in v o l u m e ) ,  and on the o t h e r  hand , t o  a p u b l i c  po i  i cy

of p e r m a n e n t  -~o v e r nr n e n t a l  c o n t r o l  under  a sys te~ he reb y i l l  i - i  t e r  is  d i s~ O L d

of b y l i c e n s e  w h i c h  had been  adop ted  in some E u r o p e a n  c o u n t  r ~~~s . t h e  ;r  ~L i  s h

C o l o n i e s , and a few of  the a r i d  s t a te s .

O r i i ~i na 1 1 v  the  A p p r o p r i a t i o n  D o c t r i n e  was simp l y t h a t  c n v o n e  need in g  - i t , - r

had t h e  r g l i  to t ak e  i t .  Changed conch i t  ions in t h e  ~~5 t . e c u  i t  i n o f rem p eN —

l o t i o n  ~ r i - r h  a~id t h e  consequent i n c e e l s e  in d e m a n d  I n  i . l t e I , ~~i e ) d t i cc  d n u . l i i v

l i m i t a t i o n s  and m o d i f i c a t i o n s . E a r l y  d e f i n i t i u n ~- u i  i p p u - e p r i c t  i on s  e o u i t i i u i d

in r e u r t  dec i - i o n s  do not agree . Th~e fed lowing i s  1 s V n i c p s  i s c i  e l  i~ l v  e l i e L i t  S

and doctrine s whi ch . ~ui combination , f o r m  the  i~ i s i s  of Lii A rl 1~r i c t 1 0 1

Dec t r m e :
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(i) Doctrine of Priority . --Justice seemed to demand th at when there was

not water enough for all , those who first used c a t e r  t r om a s t r e a m  should  have

the superior rig ht to continue tha t use , and t h e  Doctrine’ of  P r i o r i t y  r e s u l t e d .

The doctrine originated with t h e belief of the first settlers that thL ir claims

were superici to those of later corners , and they i n s i s t e d  t h a t  the owner of the

las t ditch or facilit y built should be the I irst to suffer w h e n  a stream failed

to supp ly the needs of all. The first builders of water facilities could not

anticipa te how many were to follow. Unless protected by some such principle ,

the greater their success , the sooner they would be injured by the attempts of

others to benefit by their experience. The genera l princip le , tha t among

app r op r ia t o rs the first in t ime is the first in right , is now a recognized rule

in the wa ter laws of the arid region and was so recognized by the end of the

last century.

(ii)  Doct r ine  of Re la t ion .  --Since many ditches were built about the same

t ime , i t  became necessary  to prescribe rules in determining when a right should

a t t a c h . If the r ight should date from the time of actual use of the water , a

p r e m i u m  would  be placed upon poor construc t ion . It m i g h t  happen  t h a t  d u r i n g

the cons truction of a large cana l , small er canals or those more easil y built

m i gh t  bc begu n and comp le ted  and a p p r o p r i a t e  a l l  w a t e r , l e a v i n g  the  l a rge  c a n a l

a total loss to its builders. To avoid this , t u e Doctrine of Relation was

adopted ; t l ia  I is , the  r i g h t  does not dote from the t Lin e the water is  used  b u t

re l a t e s  bock to the time of the beginn i ng of the w o r k .

( i i i )  Modifi cation as to Due D i l i g e n c c . -—To p r e v e n t  abuse , t i l e  d o c t r i n e

of r e l a t i o n  d iscussed above  was mod i f ie d  b y the  p r ~~ is  i o n  t h a t  t h e  work ol

e o n s t r u c  I ion  m u s t  be c a r r ie d  on w i t h  “due d i i  i g i rh e . ” U n d e r  t u e  D o c t r i n e ’  of

R e l a t i o n , a w a t e r  r i g h t  is i n i t i a t e d  w h e n  the ’ w o r k  e) I c o n s t r u c t i o n  b e g i n s , and

d a t e s  I r e ~n t h a t t ho , bei t is not  p e ’ r t e c  t ed  u n t i l  t h e  w a t e r  has  b e e n  a c t u a l l y

d i v e r t e d  and used . The q u e s t i o n  ci  “Wha t is due ’ d i l i g e n c e ’” i s  a q u e s t i o n  of

- 6 -
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fact to be determined in each particular case , and when such  d i l i g e n c e  is not

exercised , the r ight dates from the time of use.

( iv )  Bene f ic ial Use- -L imi t  as to Quantity . --As scarcity of water led to the

a d o p t i o n  of the D o c t r i n e  of Priority , the two led to the necessity of defining

the  quantity of water to which an appropriator should be entitled . While the

earl y appropriators were entitled to protection in their use of water , the later

corners had equal claim to protection from an enlargement of those uses. The

first appropriator had the first right , but he did not have the right to take

all the water he night want an any future time . His r ights must , in justice to

othe r s, be def ined  as to q u a n t i t y  as well as to time . In theory, “benefic ial

use” has been made the measure of a right as to quantity. What constitutes

“beneficial use ,” and the determination of the quantity of water so used , is

left to the courts in most states.

(v) Notice , --With the adoption of the Doctrine of Priority , the need to

prov ide not ice of the extent of rights already acquired became apparent. Such

notice was needed both for the protection of the rights alread y in existence ,

and as a warn ing  to in tending investors  of the extent to w h i c h  the  ‘~t ream w a t e r s

had been preempted .

I n i t i a l l y ,  mos t w e s t e r n  s t a t e s , except  Colorado and Te xas , require ’d t h e

actual physical posting of a written notice at the intended point ci div~~r~ i n .

W h i l e  t h i s  procedure was undoubtedly an a d a p t a t i o n  ol  tile system of “pos t  u u i e ’ a

gold or mineral claim w i th a physical monument containing a w r i t t e n  dL s c r i p t  t i n

of the c l a i m , t h e r e  i s  little similarity between a stat ionarv gold l a in  and

the fluid movement of water on its way to the sea.

The d i v e r s i o n  of w a t e r  w i t h o u t  any  o f f i c  Lii r e c o r d  i f  t h e  I Lint 01 I i  C L i t

use produced much confusion and hardship when it became n e c t s S c r \  to d e t e n c  t i l t

t h e  p r i o r i t i e s  arid a m o u n t s  o l  a p p r o p r i a t i o n s .  In  e a r l y  y e a ’  , the abs tnc i t

o tf icia l records meant that lacts which ge~verned ri ghts in t he ’ s It i h ad  to h 

—---—-—-- -~~ —-- - - - - - - - —------ _____
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e s t a b l i s h e d  by t e s t i m o n y .  O f t e n  t h i s  d e te r m i n a t i o n  ‘as r e q u i r e d  many  y e a r s

a l t e r  the i r r i g a t i o n  a p p r o p r i a t i o n  had begun and c o n t i n u e d  I cr  s e v e r a l  genera-

t i ons . Ey e w i t n e s s e s  to the e a r l y  d e v e l o p m e n t  f r e q u e-n tl v i- o re un availabl e . The

memory of those ac tua l  iv  p res en t  was of ten faulty . W ide disc repanc ies regard ing

the dates of beginning I;he wo rk, the siz e of the ditches , and the amounts of

wa ter used i/crc the rule rathe r than the exception.

To a c h i e v e  g r e a t e r  permanenc e , and to afford something approaching actual

notice , most State sta tutes eventuall y required public registration of the claim

in the office of the county clerk. Inadequate superv ision coupled with poor

understanding of the law by appropriators resulted in a “system ” whereb y all

one need do to claim his own stream or river was present a proper fee to the

r e g i s t r y  o f f i c i a l  with a document se t t ing  fo r th  his c l a im.

Many s treams in Texas have appropriations many times the available yield.

Sometimes cities claimed entire rivers withou t regard to earlier established

concep t s r equ ir in g “be nefic ial use. ” Disregard , carelessness , and misunder-

s t and ing  of the law and its requ irements evolved into hab i t , habi t  into

community_arcepted custom , and custom in some instances became generall y but

er ro neousl y accepted as law . Throughou t the ar id  w e s t e r n  s t a t e s , it is today

common for holders of these early filings to flaunt them as superior vested

rights--absolute and secure against the State--when there exists no relation

betwee n “bene f i c  ial use ” a nd t he app r op r i a t i o n  c l a imed , and the requ i rement  of

“due d i l i gence ” has been comple te ly  d i s regarded .

(b) Development of Appropriativ e Rights in Texas

P r i o r  to the 1870’ s , Texas water  l eg i s l a t ion  was u n i t ed  to a number c t

spec ial loi s granting franchises to particular canal companies and i n d i v i d u a l s

b r  t h e  c o n s t r u c t ion o f  dams a rid c a n a l s  to util i ze specified quantiti e s of

water for bene f ic ial p i t -poses , and to an 1852 Ac I giv i i g  each  C o u n t y

- 8 -



.,‘

C o m m i s s ion e r s  C o ur t  o dm i n i s t r a t ive c o n t r o l  over  w a t e r  d i s t r i b u t i o n  s y s t e m s

w i t h i n  t i l e  c o u n t y .

Th e’ P r i v a t e  Corpo ra t i ons  A c t  of 187 1 p e r m i t t e d  t he o r g a n i z a t i o n  of cana l

compa n ie s  fo r  the  p u r p ose 01 i r r i g a t  ion. A c t s  were  passed in 1875 and l~~~b

wh ich authorized the d o n a t i o n  ci p u b l i c  l ands  to c a n a l  c o m p a n i e s  f o r  c a n a l  con-

s t r u ct i o n .  These A c t s  were later construed to mean that the act 01 incorporating

a cana l company authorized the company to acquire a right to use w a t e r , b u t  d i d

not  a c t u a l l y c o n f e r  the  p e r f e c t e d  r igh t .

The f i r s t  e f f o r t  to establish the doctrine of Prior Appropriation within

the S t a t e  was made in the I r r i ga t i on  Ac t  of 1889. This sta tute was rewritten

a nd r eena cted  in 1895. Both  Acts dec lared  tha t the u n a p p r o p r i a t e d  w a t e r s  of

every r ive r  or n a t u r a l  s t r eam , w i t h i n  the arid areas of the  S t a t e  where  i rr i-

g a t i o n was neces sa ry for  a g r i c u l t u r a l purposes , were the p r o p e r t y  of the  p u b l i c

and subjec t to appropriation. A system of registration was established w h i c h

required  ti-ic f i l i n g  of a sworn statement or “cer tified filing,” describing the

proposed appropria tion of water . The statements were to be filed with a counts

clerk in the county where the point of diversion was to be’ located . As be tween

approp r i a t o r s , the f i r s t in time was to have cc prior cl am to a given water

s u p p l y .

In 1913 , t he Texas L e g i s l a t u r e  comp L c ’t e l v  ro i - ’rote laws relating t o  ( g b  u se

of  w a t e r .  T u e  new ac t  extended the  c la s s i c a l  sy s t em of p r i o r  ap p r e p r i  i t , ion to

the e n t i r e  S tat e  whereas  the A c t s  c{ 1889 and I s ’ )  h ad  t I pp l led o n ly  t i c  ( l i e  a r i d

po r t  ions of  the S t a t e ’ . A m o s t  i m p o r t a n t  f e a t u r ~ of t i c  new act was the

est a b l i s h m e n t  of a Beard of W a t e r  E n g i n e e r s  w i t h  ori g ina l ~urisd ction Over , c l h

app l i c a t i o n s  icc a p p rop t  j O t e’ water . Thiat agenc y has  I une t ioilL ’eh lb i nce ’  1 ) 1  i

hay in~ bee’n renam ed the’ ie’xOs Water C on u n i s s  j o n  i i  J , iclictc r v i i 6 ,~ ond the ‘le g - ,

Wa ter Rights Comr’i iss  i o n  e [t o e  t ice S e p t e m b e r  1 . l ° b  i

- 9 -



( i )  C e r t i f i e d  F i l i n g s .  — — T h e  1913 I r r i g a t ion  Ac I r e ’qui r ’ d  e v e r y o n e  who had

c o n s t r u c t e d  or p a r t i a l l y c o n s t r u c t e d  a sy s t e m  b r  t h e ’ d i v e r s i o n  and USe 01 water

to f i le a sworn s t a t e m e n t  d e s c r i b i n g  the  ~v 5te ’m c-: i Iii tile county clerk o the

co u n t y  where the ’ p o i n t  o f  d i vt ’rs ion  i .’as l oca t ed , i i  t h e y  had not prey i ou s lv

done so in ic c or d i n c t ’  ~it h  the’ A c t s  of 1889 and ~~~~~ Thi ~’ , cc t a l s o  r e q u i r e d

anyone who had a c t u a l l y  t a k e n  or d i v e r t e d  w a t e r  f o r  b e n e fi c i a l  use  p r i o r  to

Jan u , c r v  1. 1913 , b c  f il e a c e r t i f i e d  copy of ih~ pre v i o u s  s t a t e m e n t  recorded

in  t i c ”  county c l e r k ’ s o f f i c e  w i t h  the Texas Board of  W at e r  E n g i n e e r s , t o g e t h e r

with a sworn s t a t e m e n t  d e s c r i b ing the system and the  amount and p u r p o s e  fo r

w h i c h  w a t e r  was d i v e r te d  and used . An ini t ia l t ime l imi t  of one yea r  f o r  com-

pliance with the proViSion was later extended to 1916. The Act prov ided tha t

t hose  who f i l e d  w i t h  the Board “sha l l , as aga ins t the  S t a t e ’ , have the r i gh t to

take and divert such water to the amount or volume thus being actually used and

applied .”

Together , the two statements filed with the Board came to be known as

“Certified Filings ” and are now so defined by sta tutes. Many of these f i l i n g s

declared an intent  to irr igate  several hundred thousand a c r e ’ s of land . M any

of  these la rge  f i l i n g s  were  never developed in a c c o r d a n c e i,’ l t l i  t he  sworn s t a t e ’-

m en t  d e s c r i b i n g  the i rr i ga t ion sys tem , nor have the v a s t  a c r c cge s  been i r r i -

g a t e d . Some of  these’ undeveloped c e r t i f i e d  filings have been cancelled by

subsequent action of the  Texas Wa ter R i g h t s  Commiss ion .  The’ ex t e n t  to w h i c h

oili er undeveloped certified filings should be recognized ,‘is vested rights to

w a t e r  use r e m a i n s  one’ of the s e v e r a l  u n r e s o l v e d  q u e s t i o n s  a t f e ’c t in g  o p t i m u m

development of t h e water r e sources  w i t h i n  the  S t a t e ’ . I t  is a m a t t e r c t  c on -

jectur e as to how man\’ of these early rights c o u l d  be m a i n t a i n e d in lltl e g . i t i e c n

today s i r i c e’ many dec lared  ap p r op r i a t ions ( 1) n e v e r  ottache’d by v irt ete I t i~

Doctrine’ 0 1  Due Diligence . or (2) w~’re never lim i t e d  as to qci ,int i t y  mt ,c sei r u d

by “be’nefic i~~l use .” or (3) have ’ b e e n  ab andoned.

— 1(1 —
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(ii)  Appropr iat ion Pe rmits. --Th e I r r igat ion Act of 1913 was revised and

reenacted in 1917. A principal feature of the Act of 1917 authorized the Texas

Board of Water Engineers to adjud icate wa ter r i g h t s . Th is provis ion  of the Act

was held unconstitutiona l in 1921. The Act of 1917, without adjud icative prov i-

sion, was reported in the 1925 revis ion of the Texas Civi l  Sta tu te s  and , with

numerous amendments , rema ins the statutory basis for appropriativ e right con-

cepts in the State today.

Present-day sta tutes reta in the cornerstone of the prior appropria t ion

doctrine in that “as between appropriators , the first in time is the first in

right.” To this cornerstone , the statutes add the following concept of ac tual

beneficial use as a limit to the measure and extent of a perfected water right:

“Rights to the use of water acquired under the provis ions of this chapter shall

be limited and restric ted to so much thereof as may be necessarily required when

beneficially used for the purposes stated in this chapter , irrespective of the

capacity of the ditch or other works, and all the water not so applied shall

not be considered as appropriated .” Beneficial use is defined as “the use of

such a quantity of water , when reasonable intelligenc e and reasonable diligenc e

are exercised in its application for a lawful purpose , as is economically

necessary for that purpose.” (Article 7476, V .A.C.S.)

In 1931 , a proviso was added that all appropriations of water for any pur-

pose other than domestic and municipal purposes “shall be granted subject to

the righ t of any city , town , or municipality ... to make’ fcirthe’r appropriati ons

of said water thereafter without the necessity of  cond emna t ion or pay ing t h e r e ’-

for , for domestic and munic ipal purposes . . . . “ The  R i o  Grande waters are sge e i -

fically excluded .

In Texas today, anyone who desires to appropriate water must make an

app lication in writing to the Texas Wa ter Rights Commission. The Comm ission ,

as a regulatory agency with broad discretionary powers , is charge’d with - i the

— 11 —
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administration of rights Lo the water resources of the State. The Commission

consists of three members appointed by the Covert-icr for six-year terms, with

the consent of the Senate. The Chairman is designated by the Governor.

The Rules and Regulations and Modes of Procedure of the Texas Water Rights

Commission prescribe the procedures for applying for a water permit. The Corn..

mission will cons ider am application for approval if the app lication is in

proper form, complies with -i statutory prcNisions , contemplates an authorized use

of water , does not impair existing water rights or vested r iparia n rights , and

is not detrimental to the public welfare.

After approval of an applicati on, the Commission issues a permit giv ing

the applicant the right to take and use water only to the extent stated . Per-

mits  may be “regular ,” “seasonal,” “temporary,” or “contrac t” in na ture . A

“regular ” permit is permanent in nature and does not limit the appropriator to

the taking of water during a particular season or between certain dates . A

- 
- “seasonal” permit is also permanent in nature , but the taking of water is

limited to certain months or days during the year. A “temporary ” permit is

granted for a period of t ime not exceeding three months and does not vest in

the holder any permanent right to the use of water . A “contract ” permit is

granted  for  a stated duration and governs the use of water to be obtained Irom

the storage facilities owned by another person or entity . A “contract ” permit

requ i res  a w r i t t e n  consent agreement or c o n t r a c t  w i t h  the owner of the facility.

The Wa ter Rights Commission may also grant permits for the’ impoundment and

storage of water with the use of the impounded wat er to be determined as a later

d a t e  by the Commission.

Once the r i g h t  to the use of w a t e r  has been p e r f e c ted by ( 1) issuanc e of

a great p e r m i t  from the Texas Water Rights Commission and (2) subsequent bene-

ficial else’ of the water by the permit tee’ , the  wat er authorized to be appro-

priated under the terms of the particular permit is not subject to further
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appropriation by the Commission unt i l  the pe rmi t  is cance l l ed . Forma l cancel-

lation of unused permits and certified filings is possible either by administra-

tiv e ac t ion  i n i t i a t e d  by the Commission or by j u d i c i a l  proceedings to a d j u d i c a t e

wate r  r igh ts  between c la imants . Cancellat ion by adminis t ra t ive action has , in

the pas t , been difficult in the typical situation because of inadequacies in

cancellation statutes. However, the recently enacted Water Adjud ication Act of

1967 is expec ted to facilita te the administrative process. Adjudication by the

courts frequently does not prov ide the flexibility of action, the geographic

coverage , or the inclusion of all parties desirable from the State ’s v iew .

Article 7500a allows a landowner to construc t a small reservoir on his own

property to impound not more than 200 acre-fee t of water for domestic and

livestoc k purposes only, without securing a permit. A simplified , short-form

application for a permit to appropriate water for other than domestic and live-

stock purposes is available to the owner of a small reservoir of this size.

Permits granted by the Texas Water Rights Commission pursuant to this statute

may be for a period of years.

After cons idering the practical difficulties encountered by pioneer water

appropriators in perfecting their claim, and analyzing the concepts they evolved

as necessary aids to determine water rights --wh ich concepts Texas Legislatures

have codified as appropria tion statutes--it is apparent that certain elements

are inevitabl y present in every perfected wa ter r ight under the nonriparian

concept of appropriation , i.e., under the Appropriation Doctrine .

These elements are: (1) A definite point in t ime at w h i c h the claimed

righ t can be said to have attached , in other word s , a t ime of attachment. The

doctrines of Priority and Relation , the latter as modified by the’ requirements

of due diligenc e, relate to the t ime of attachment. (2) A del in ite limitation

d S  to quantity . The “dec  lared ” appropr ia I ion mecs t h~ co n s i d e r e d  w i t h  and

governed by the “a c t u a l” a p p r o p r i a t i o n . as me asect-.,’d hv ac tual be’n,’f it jal use.

- 13 —
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(3) Adequa te  no t i ce  te.c subs ~’quent  a p p r o p r i a t o r s  in a c c o r d a n c e  e ’ i th  p r e s c r i b e d

cust~ iar\ procedure.

The absence of any one or more of these elements must cause an asserted

c la im or r i g i c t  to f a i l .  Tile Dcctrine of Abandonm ecci results in forL~~iture or

loss . as  would e s t o p p el  ( M e t i  v .  ~~~~~~~~~~ discussed  e a r l i e r )  and p r e s c r i p t i o n .  The

procedure by ~‘ o i c h c  an  a g e n cy  of the  S t a t e  i ssues  a permit to appropriate public

,aters is a mere extension of the concepts underl ying and embodied within

earlier appropriative processes , and the later certified filings . Time of

attac ie-n ent , limit a t ion--both -i declared and actual (that is , the appropriative

limit declared within t i - ic  p e r m i t  document , and ac tual  a p p r o p r i a t i o n  as measured

or limited by actual “benefic ial use”)--, and notice are current requirements

for the perfection of a water right by means of a statutory permit.

(3) The Wa ter Rights Adjud ication Act of 1967

This recent  s t a t u t e  modi f ies  claim s of r igh t  to pub l ic  wa ter under the

riparian doctrine or water impounded under Article 7500a for other than domestic

or livestock purposes. It is incumbent upon the user to file a s ta tement ,

including the nature of righ t claimed and volume of water used , with the Texas

Water Rights Commission before September , 1969. Failure to file such a sworn

s t a t e men t  w i l l  r e s u l t  in an ex t i ngu i shmen t  of such righ t , and bar any claim

the reon.  The’ a c t  f u r t h e r  prov ides for  a d j u d i c a t i o n of r i g h t s  in  any s t ream ,

Up O f l  t i l e ’ W a t e r  R i g h t s  Commission ’s own mot ion , or upo n p e t i t i o n  by te n or more

claimants 0 1 r i g h t s , or upon petition by the Water Deve lopment Board .

C. Grotind -Wa ter Law in Texas

As a prelude t o d i s c u s s i o n  of the g r o u n d - w a t e r  law of Texas , it i s desir-

abl e to understand the term “ground water ” as d e f i n e d  b y s t a t u t e  a nd c a s e  l aw.

A more’ a c c u r a t e  term would  probabl y be “percolating waters .”

- 14 -
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(1) Percolating Water Theory

“ P e r c o l a t i n g  w a t e r s ” are defined as those waters below the surface of the

ground no t ilowing through the earth in known and d e f i n e d  c h a n n e l s , bu t  a re

wat e r s  p e r c o l a t i n g,  ooz ing , or fil trating through the earth. Percola ting wate r s

ar e  d i s t in ~’u ished f rom ( 1) “ s u b t e r r a n e a n  s t r eams  f l o w i n g  in we l l  d e f i n e d  bed s

and ha’~ ing ascertainable channels ” and (2) “the ordinary underflow of every

r i v e r  and n a t u r a l  s t r e a m  of the S t a t e .”

The state of the law with respec t to ownership of subterranean streams

flcc ~’ing in yeLl defined channels is not well settled in Texas. However , “stream

unde:flow ” (th e water that flows beneath , and alongs ide of a surface stream

ch3nnel) is the property of the State (Article 7467). Both stream underfiow

~nd subterranean streams have been expressly excluded from the definition of

underground water in Article 7880-3c , which recognizes the ownership and rights

of Texas landowners to underground water (Section D).

There exists a legal presumption in Texas tha t all sources of ground water

are percolating waters as opposed to subterranean streams . The courts in the

past have been reluc tant to accept testimony of engineers and hydrologists as

conclusively rebutting this presumption. Consequentl y, the surface landowner

is presumed to own underground wa ter until it is conclusivel y rebutted by a

showing tha t the sourc e of such supply is a subterranean stream or stream

underflow . a burden of proof tha t may be very difficult to m eet.

(2)  R~sum~ of  Important Case’s

The following is a r~sum~ of the limited ea se law in t hie ~roecnd -water

field , showing the chronological development of ,r Lnd - ,,ct er law in rexas.

Ac t ion v. B l u n d e l l  12 M&W 324 ( E x c h .  Chanhe c 1’ .’) In this ear l y  English

case , the plaintiff had for yea r s  e n j o y e d  t i t ’  us’ e ’~~ a - i t  , ‘~~~~~~ - , ‘ hi s i t ua u ’ l on

his own property in connection with hi s e,cL t e n  I l l ,  U i e ’  d c - i ,  nd ,cnt ‘e  ,iva ted
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two coal pits within three-quarters of a m i l e  t rom p l a i n t i f f ’ s well , rendering

the plaintiff ’ s supp ly i nadequate for miLli ng purposes. The Court held that

ground water is not governed by the law relating to rivers and streams , and

said (p. 354):

but that it rather f a l l s  w i t h i n  t h e  p r i n c i p a l  wh ic h
g i v e s  to the  owner  of soil all that lies beneath his sur-
face; t h a t  th e ’ land i m m e d i a t e l y  be l ow is h i s  p r o p e r t y ,
w h e t h e r  i t  is s o l i d  rock , or p o r o u s  ground , or venous
earth , or part soil , part water; tha t the person who owns
the surface m a y  dig therein , and app ly all that is there
found to his own purposes at his free will and pleasure ;
and t h a t  i t  . in the’ sxerc  ise of such r ig h t , he i n t e r c e p t s
or drains off the water collected from underground springs
in his neighbor ’ s well , th is inconvenienc e to his neigh-
bor falls within the description of damnum absque injuria,
wh ich c anno t become the ground of an ac t ion . ”

Houston & T.C.R.R. v . East, 98 Tex. 146, 81 S.W . 279 (Tex. Sup. C t . ,

1904): Plaintiff in this case had for years used a well on his own land for

household purposes. Defendant Railroad Company owned the fee simple title to

adjacent land on which the defendant dug a well and , with a steam pump , with-

drew 25 ,000 gallons a day to supp ly its locomo t ives and machine shops. Plain-

t iff ’s well became dry , for whic h he sought damages.

The Court recognized Ac t ion v. Blundell as the controlling rule and dis-

cussed opinions of Ame r ican courts applying the “English rule. ” The control-

ling American opinion influencing the Court was the 1861 Ohio case of Fraz ier

v. Brown. 12 Ohio Street 294, wh ic h-i announced the impossibility of administer-

ing any set of lega l rules governing ground water because no one (in 1861)

could say with any degree of accuracy from where ground water came or flowed ,

where it was going , or how it was to get there. Too , the Court had observed

that correlative rights to underground water would undul y interfere with rail-

road and highway construction , public works , existing health standards , and

econom icall y produc t ive mining operations . The Court concluded tha t in the

absence of ma l ice or wanton conduct on the part of  the defendant , the law
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recognizes no correla tive rights with respect to underground waters. The

defendant was making a reasonable and legitimate use of the water which he

took from cinder his land .

Texas Co. v . Burke tt , 11 7 Tex. 16 , 296 S .W . 273 (Tex . Sup. Ct ., 1927):

This case involved the l e g a l  q u e s t i o n  of whether or not the plaintiff had the

r ight to convey all right , title , and interest to underground wa ters beneath

his tract. On page 278 01 the  o p i n i o n , the C o u r t  s t a t e s :

“In other wo rd s , insofa r as this record discloses , they
~the wa ters were neither surface water nor subsurface
s t r eams wit h defined channels , nor r i p a ri a n wa ter in any
form , and therefore , were the exclusive prapert\’ of
Burkett , whu had all the rights inc ident to them tha t
one m ight have as to any other species of proper ty. ”

Therefore , the Court concluded , his water could be used either on or away

from the land surface.

Pecos County W.C. & I.D. Dis t. No. 1 v. Williams, 271 S.W. 2nd 503 (Tex.

C iv. App. , 2 954 ; error refused n.r.e.): Plaintiffs had for many years used

the spring flow af Comanche Springs for irriga tion. Immediatel y p r i o r  to th i s

lawsui t , the defendants drilled numerou s water wells south and west of the

springs , drying up the springs as a consequence. Plain tiffs alleged tha t the

wells were drilled into a well defined subterranean channe l which supp l ied the

spr ings and tha t under such facts , the’ law with - i respect to percolating wate -r

would not app ly. The Court . af ter commenting on tile lack of evidenc e to sup-

port this allega t ion , stated at page 507:

“So i t  seems wel l dec ided tica t the mere t~~et that the
wells of one man dried up springs or t i ce wells ot another ,
nc i t he r  pr oves nor indicates a well d ot ine’d channel of
underground w a t e r . ”

The p r e s e lm p t  ion t h a t  a l l  unde rg round  wa t e r s  a re  p e r c o l a  I m o  w a t e r  p r e v a i le d ,

and  t h e C o u r t  conc luded that plaintiffs c-:ure not entitLed to enjoin t i m e pump-

ing of de fendants wells.

— 17 —
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C i t e  of  Corpus  C h r i s t i  v . I’l e ’a san ton ,  154 Tex .  2 S9 , 2 7 6  S.~~. 2 n d 798 ,

(h 955): The Supreme Coem rt lie Id . in  the t rad i t  iccn ot the East cast’ , tha t since

the Lower Nueces River l~ater S u p p l y D i s t r i c t was the o w n e r  o f  t h e  land on

-:hicii it had drilled four la ioe artesian wells , which wells c- - ore designed to

l b s . and did ti oc ’ , i n t o  t he  N u e c c s  R iver at a rate of 10 mil l i o n  gallons a

day , and since’ the’ ultimate use of the wa ter was for “a benefic ial use” (muni-

c ipa l  purposes), in sp i te of  a 6i to 74 percen t evaporation loss during an

118- mile trip downstream to the place of ultimate use , the  f l o w i n g  of said

wells was not subjec t to injunction under existing law . The Court stated that

the owner of the land could produce all it could capture for use on or off the

land so long as the ultimate use was bene fic ial. This was a 9-3 decision with

strong dissents registered by Justice Griffin and Justice Will Wilson , later

Attorney General of Texas. Justice Wilson said , in effect , that it was rid i-

culous to follow 19th Century knowledge of hydrologic and geologic limitations

when modern technology could suffic ientl y answer every question and lay aside

every  doubt of inquiring juris ts .

Marvin Shurbet et ux v. The Commissioner of Interna l Revenue, 242 F. Supp.

736 . affirmed 347 F. 2d 103, (1961): Mr. Shurbe t, ac ting on his own behalf

and t h a t  of the High Plains Underground Water Conservation District No . 1 ,

brou~ hct su it in the Federal court for  r e fund  of incom’e taxes based u pon a

claim that water supplies from the Ogallala Formation , for which the land owner

paid a stated cons ideration at the time of land purchase , were being perma-

nen tly depleted . After the Federal Circuit Court of Appeals recognized the

validi ty of the claim , the Internal Revenue Serv ice agreed to follow the

opinion, TI-ic consequenc e of this case to other areas of Texas wat er law may

b~ far reaching . It constitutes specific recognition on the’ part at the’

courts and a governmental agency--significantl y t h ì e  I n t e r n a l  Reven ue’ Serv ice- --
of the u n i q u e  n a t u r e  of  ~raund water and its cons -qu ent dol la valu e’ to the
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s ur l o e e i- - I t e m . A l L  l b n i i e -d only to t h e  U i -ni P1,i j ns ~caI l o l a  L rm ’oe t~~ u

- ‘he re t h e  end rerco nd Le’ r supp ly is known i. b~ i rmane- n I’- ci m- ~cppc-a

tO e e x t o n S i ci l l  ~ t h e  re ’c o :niti em n princip le shoeml j be - much  e , o i o r  - - ‘ i t h  t i m ~

p r c’c ~d n t .

Fr om th0 List c a s e ’ t i c r o u g h P l e ’a s a n t o n ,  cL  1 o’:nc C u r t s  imi v t c l l o :e ’d

em nequ  i v u c a l  lv t h e  ~c i:n l ish’’ or ‘‘common las”’ rule thai t h 0  band - - ncr has a

righ t ti take for use- or sale all the wat er he can  capt or~’ 11-00 be ne ath h i s

land . ‘li e- c o i r t  in Lot delibe rately chose ncc t to adopt the “Ame rican r u b e ”

wh ich in based on “ r e a s o n a b l e  use ” and corre la tive r igli ts . C nsem ~o - n tlv ,

ne ither an injured neighbor nor the State can ~ f i e ~ tivel’: exe rcise any de’er e’e

of conserva tion and control over water-use practice ’s involving ground wate r .

This is in contrast with the extens ive and direc t involvement of the State in

conserving and controlling surface-wa ter supp li es. The situation is paradoxi-

cal ~-.‘hen one realizes the interrela tionship of ground - and surface-water

developm ent for future State needs and the necessity of adequate ground -water

supplies to meet future municipal and domestic requirements in certain areas.

an ind ivid ual may have li ttle to say aboct a neig h b o r ’ s USC 01 0

e unman dr und —go icr secpp lv . landowners iiver l ving clot i ne’d ground -- .., ct e- r r e s e t ’  i t s

may adop t volut-i t~mry n- c-Il re ’~~dat ion through mutual - in s -c i t i n  i n  mind i g i  end

wa ter in se -eva t ion dis t ricts ~ Art icle 7~~d )—lc provide s to f r , n - n ’ cr k  l i r

t il e s ,- d i s t r i c t s ,  and tel dat e ’ e i g’ li t have b een  m i n d . ‘ l l m r gh this v o l n l m v

asi4cc 1 0 1 1 11 , ci fect iv, well np - me - in g . pr oratio n . nid c- m is , c c - c t  i i i  c m

,ce Ii lev i .  Tile loc~i liv i l - me ci co l o r V i  t On d i s  t n c  I i s  I I - - iv i . e  c ‘li t l i e  i ,

i i  b . -~ t , lv ’ I l i e  t ‘wi r ci ei nd e ’t -~ r,,und \~~1 te ’r cons~- rc- ,i t m~~i i n t  ii si el m I in mx - i  —

rela t ive’ r m h i t s  t p e t e l i l t i n ’  w a t e i s  I i  r e - c o - i l l ?  -ci .

l m p a i r - m . n t  : a l, c I r - n - r ’s r i g h t  t n  t u e  p e r  l I t  h u g i c - m I  1~~ 111 1-

l , c  n d . when ii is iinp~c i n  ci. is th~ r ‘~ n I t  i i i  .1 1 i - - n . . ‘is I I i i  - I , c  l i d  • S -

c urse le t  m o m m i b l e ’ . I i _ i l -  th e ’ r , i r ~ -mdv t i n - I ,- ,. - m e  - - i i  ,~~ - - l i i i



l andowner  in Texas f o r  ou t s ide i n t e r f e r e n c e w i t h  h i s  p e r c o l a t i n g  wa te r  r i g h t s .

The first is the common law righ t recognized in jurisdictions which appi>- the

English rule. This r ight arises when there is malice or wanton conduc t with

resul ts in a taking for the sole purpose of injuring a neighbor. The second

a c t i o n recognized in Texas a r i se s  w h e n  a r t e s  ian f l o w  resu l ts in no b e n e f i c  ial

use , and as such-i , is defined as “waste. ” In the Pleasanton case , the Court

found tha t the loss d u r i n g  t r a n s p o r t a t i o n  of 63 to 74 p e r c e n t  of  the w a t e r

ini tiall y cap tured did not amount to “was te” since the u l t i m a t e -  use was “be ne-

fic ial.” Ar ticle 7602 of the Civil Statutes and Article 846 of the Pena l Code

d e f i n e s  “was te” in rela tion to artesian wells , and prov ides , among other

excep tions , tha t was te will not exist if the water is “used for the purposes

and in the manner in which it may be lawfull y used on the premises of the

owne r of such well.” The third action arises as a result of contamination of

the quality of water in a landowner ’s well. Cases wi thin the third category

have arisen mostly in areas where it can be conc lusiv e ly shown that oil and

gas opera t ions have a l lowed brines , oil , a nd o ther  s u b s t a n c e s  to escape i n t o

the p e r c o l a t i n g  f r e s h  w a t e r  bea r ing  s t r a t a .  Cont inenta l Oil  Company v . Berry .

52 S.W. 2nd 953 (Tex. Civ . App., 1932 ; error re fused).

Al though the landowner ’s righ t to capture and his right to enjoin waste

by h i s  n e i g h b o r  a re  recogniz ed , ti -i c chi arac  icr of title which yes is i n  t h e sur-

f a c e  landowne r once ground w a t e r  is c a p t u r e d  and reduced  to p o s s e s s i o n  i s  n o t

c l e a r .  The ’ Sup reme Cour t , i n  P l e a s a n t o n ,  s t a t e d  on p a g e  ~ ii~ tIa cm

“ .. an owne r of  land could  use a l l  i the percolati ng
water he could capture t rocn wells on hi s band for what-
eve r bene t i c  ial pu rposes 1cc n cede’d I t . on or o i l  01 the
land , and could  l i k e w i s e -  se l l  it to  o t h e rs f o r  use  o f f
of  t he  land and o u t s i d e -  cit t i - i c  m a s i n  whe ’r- produced ,
jus t as lie could se l l  any  o t h e r  s p e c i c -s o f  p r o p e ’r t \
(Emp h a s i s  a d d e d . )

Al t l c e i l i g h  i t  a p p e a r s  that this r m g u t  of c ii I’ t ei i ’e is accompanied liv an a b s o —

let te r i g h t  t c i t  use’ , t h e ’ courts do p l a e  c 1 i m i t a t i o n  on t h e  us .. ’ t i  w h i c h  the’
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owne r can  p u t  ground w a t e r .  “Waste ” is a l i m i t a t i o n  on the owner of a flowing

a r t e s i a n  w e l l  and , as was s t a t e d  itt the P l e a s a n t o n  case , t h e  c o u r t  w i l l  look to

the  u l t i m a t e  use of the w a t e r  and i f  found to be w a s t e f u l , e q u i t a b le remedy may

be a v a i l a b le .

3. Access to Lakes and Streams

A r t ic le  7581 . V . A . C . S .  , authorizes employees of the W a t e r  R i gh t s  Commiss ion

to e n t e r  p r i v a t e  p r o p e r t y  and any  w a t e r w a y  when such e n t r y  is necessar,- to

di scharge  of the C o m m i s s i o n ’ s du t i e s .

Al though there is no sta tutory authority granting general public access

to lakes and rivers , a l l  pu bl ic lakes within the State do accomodate recreational

needs of ci tizens . However , a person may not enter upon private lands as a means

of access tu a wa terway, altho ugh State law recognizes--w i th few exceptions--the

r ight of the public to travel up or down the strearnbed of a nav igable stream in

those instances where access can be lawfull y accomplished , for  examp le , where

a publ ic stream intersects or is bridged by a pub l i c  h ig hway. A “navigable

. 4 stream ” is d0 t m e d  a— ‘ne l y e  r a g i n g  30 feet in wid th-i from c c i i  bank to cut bank.

-~.. Transbasin Diversion

Ar ticle 758w and 7,)O . V.A.C.S. , Set torth t h e  l i m i t a t i o n  and proc edure’s

f o r  d i y ,  i s  i n  e l I  wj t , ’’ I r i m  one bas mn to another . Transbasin dive-is on is

p r o h i b i t e d  whe n i t  r e ’su l  1-i in p r e j md ~c m n g any pe’rson or p r o p e r t’~ in the o a t  r—

shed of or he in. These - s ta tu ti s have  b e-en  rd i -c l u p o n  c e  r v  l i t  t ie in t lie- p ant ,

b u t  art ’ cxpc’c ted to hav e -  i n c re a s i n g  i n f l u e n c e  i n  t h e  I i  t e i r e  . Su p , r i m p o s e -c l on

these  s t a t u t e s  is A r t i c l e  8 2 8 0 — 9  e s t a b l i s h i n g  t i e -  ‘I x i ’ ;  l a t e r D : v e ’ l i p n n t

Board , and in  pa r t  i c u l a r  , 3(b ) t h e r e  in , lim i t ing (Ii, Bea rd ‘s p l i n n i u g p 1 S t - I s

as to i nt c r b a s  in t r a n s f e r  i t  wate r  to tha t vo lume  em w a t e r  in - x e  c’ss  ‘i t i m t ’

amou n t  needed to supp l y t he r e a s o n a b l y  f o r e s t - c a b l e  ‘ c m  r r ’ i ~n m r e ’m , ’n ts  c i t  t h

r i v e r b a s i n  of o r i g i n  f o r  t h e ’ nex t  SO c c - a r -

L . __________- .
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5. Emin ent Doma in

At prese nt , t h e r e  di~ inadequa te  s t a t u t o r y  p r o v i s io n s  a u t h o ri z ing land
a c q u i s i t i o n  by a State agency for  reservoir  purposes ,  To date , most  water
development  p r o j e c t s  hav e been cons truc ted in c o n j u n c t i o n  with a local p o l i t i -
c a l  e n t i ty  possessed -~‘ i t h i  c o n d e m n a t i o n  powers .
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B. STATE ADMINISTRATIVE AGENCIES AN!) PROGRAMS

Government has come to play an important role in the protec t ion and devel-

opment of water resources. This role has evolved fr~ i-i one wh ich was primaril y

regulat or ’ in nature to one which is promotional in character. The govern-

mental institutions of our nation , sta te, and localities have become positive

par t ic i p a n ts in active program s aimed not only at overseeing private develop-

ment and guarding agains t waste , but at developing our natural resources for

tI le’ publ ic at large. As results of this changing role of government , the

administrative organization and the intergovernmental relations are relatively

complex. Many local , state , and federal agenc ies are concerned with different

specific wa ter programs .

An inventory of these governmental agenc ies is here presented in order to

show the role of each in the development and adminis tration of water resources ,

as well as some of the legal bases for intergovernmental relations .

1. Histor ical Development and Sta tutory Evolution
of State Wa ter Agencies in Texas

The history of water legislation in Texas dates back to 1889 when the

Texas Legislature borrowed statutory concepts and procedures from Nebraska ,

Colorado . Wyoming , and other arid weste rn states in an attempt to provide for

the orde’rli’ distribution and peacefu l development of wate r resources . The pri-

mary contenders in 1889 were cattle versus irrigation i n t e r e s t s .

A l t h o u g h  l a t e r  a t t e mp t s  a t  e f f e c  t ive  l e g i s l a t i o n  were  to be made ’ in 1898 ,

it was not until b913 with the passage of an Act creating the’ Board of Wat e r

Engineers that any real semblance of orderly development of water right s be e - -tm, ’

possible’ . Th is Board . created in 1913 , was tile’ first S t a t e ’ agency conce’rne’d

w i t h  w a t e r d e v e l o p m e n t  and w a t e r  r i g h t s .

Ti-ic Sta te of T’x cs was e’xposed t o  severe  f l o o d s  i n  1 <~ ‘t 3 m c !  I 1 1 -~ , and tic..-

ci ti ze ’n r’, o f Texas began I demand a construc t iv e i eo -e - r v . l t  01 , ‘1 ‘c ram , l h e i
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was open agitation for an amendment to the consLituti on which would r ecogn ize

the State ’ s dut y to p r e v e n t  flood s . or at least t o  take steps necessary for the

conserva t ion  of the St at~’ ’s natural resources. In order to avoid any question

as to the State ’s legal ri ght to regulate the conservation of natural resources ,

a Conservat ion Ame ndment ‘‘as adopted in 1917 , wi-i ichi stated th ia t the conservation

and development of all the na tural resources of the State were public rights

and deities and the Legislature was authorized to pass all laws appropriate for

this purpose.

As citie s and industries developed within the State , munic ipal and hydro-

electric interests appeared in competition with those of cattlemen and irriga-

tors. Competition over the available and oftentimes uncertain water suppl y led

to the passage of the Wagstaff Act in 1931 , which declared beneficial use pre-

ferences , as a guide for the Board of Water Engineers in the granting of future

water permits. The Act declared in effect that for a given supply of water ,

domestic and munic ipal needs must be met first , followed , in their respec t ive

order , by industrial needs , irrigation , mining , hydroelectric , navigation , and

recreation and pleasure .

In 1957, another constitu tiona l amendment was adopted creating a second

Board concerned with water matters , the Texas Water Development Board . The’

Board consisted of six members appointed by the Governor with onl y two full-

time pa id employees. The Board was directed to initiate and administer a

program of loan assistance to local political subd ivisions , for the purpose of

encouraging the development of the State ’s water re-source -s .

In 1961. the Legislature created yet a third Board , the State Water Pol-

lution Cont ro l  Board c o n s i s t i n g  of s ix members ( t h r ee  memb& -rs  ; c p p o i n t e -d b y t i m e

Governor and the remaining three members comprised of the agenc y he’ads f rom the

S t a t e  Hea l th  D e p ar t h w n t , the Parks and Wildlife De’partment , and the’ W a t e r

Development  Board). Effective September 1 , 1967 , the W~~t , ’r Pol l e c t i o n  C o n t r o l
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Board was superseded by the Texas Water  Qual i ty  Board , w h i c h  is to be composed

of the same members. The purpose of the Wate r Quality Board is substantially

the same as that of the Water Pollution Control Board : to effectuate the

decl ared policy of the State to maintain the quality of its waters consistent

with the public health and publ ic enjoyment thereof , the protection of wildlife ,

the operation of existing industries , and the economic development of the State.

In 1962 , the Legislature changed the name of the Boa rd of Water Engineers

to the “Texas Water Commission ” to more accu ra t e ly  r e f l ec t the func t ions and

responsibilities of the agency. Thus, in 1962, there existed in Texas three

-
‘ 

agencies concerned with wa ter administration:

(1) The Texas Wa ter Conunission (which was formerly the
Board of Wa ter Engineers);

(2) The Wa ter Pollution Control Board--concerned with
matters of pollution ;

(3) The Texas Wa ter Development Board --concerned only
with the financial aspects of developing reservoirs
and related facilities , by a program of lending State
funds to local political subd ivisions .

However , by this time , there had been added to the responsibility of the

Water Development Board the additional function of acquiring storage facili-

ties by outrigh t purchase in the name of the State of Texas, as opposed to

merely loaning State fund s to political subd iv isions .

Three years later , in 1965, after a comprehensive two- year stcmd y initiat ed

by the privately financed Texas Researc h League , the 59th Legislature reali gned

the functions and responsibilities ot  the Wa ter Commission and t h e  W ater

Development Board . Beginning September 1 , 1965 , cli i’lann i n g  and d e ’ v e - l e i i ’eme ’rm

func tions whic h had , b y p revious  s t a t u t e s , bee n Vt ’ S  ted in the - a t e  r Comiss ion .

were t r a n s f e r r e d  to the W a t e r  Development Board . Wh ile ’ the’ ~s’,l t e- r Oe’ve lopm it

Boa rd had only two f u l l - t i m e  emp loyee ’s in 1957 , b e’g i i cti ing Sep t emb~’r l’i t~S ,

Board staff and personnel cons is ted i t  1M~ ,c ii t h c r i ,  ~-ci pi’s it i c On . t , r r , ’n t  1 - - -



(January 1968), the Board emp loys 2~~O persons . Personnel data , records ,

equ ipment , and off iCe space formerly occupied b y the Texas Water Consniss ion

were transferred to t h e  Texas W ate r Development Board .

The Wa ter Commission retained the primary func t ion of administering water

rights , includi r~ the issuanc e ot pe- r m i t s , and t h e  na me of the agency was

appropriat ely changed to the Texas Water Rights Commission.

I- cd ~ y in Texas , the re are thre e’ major agenc ic’s co ncerned e x c l u s i v e l y  w i t h

wa ter development , regulation , and control:

(1) The Te:~,e-- W~ tc -~ Rights Commission

(2) The fe:.:,i~ W ater Development Board

(3) The Texas Water Q u a l i ty Board

As discussed elsewhere . ou~seroeis other State agenc ies have water-oriented

interests in addition to other func t ions .

2. Present Stat ..’ Agenc ies
in Texas Wat er-Resources Programs

Eight State agencies , in addition to river authorities discussed on page

a rc  a c t i v e l y m - n e a g ~’J i n  v a r i o us  phases e f  t h e  ~ t a t ~’ ’ s wat er-resources pro-

grams . in a d d i t i o n . L i i i ’  p r a e ’r a r n n  C t  m a n y  , t ! s  r S t  i te ’ agenc  ies bea r  upon the ’

h a n d l i n g  ot  w a t e r  p r a L l ~-m~ inc lud iace . :r a l  e- d u c a t  ion a l i n s t i  t u t i o n s  w h i c h

..ind~- r t a I - - e-  ~ i ’ d  i t ’ s  a nd c on d u c t con1~ - r  i i e - ’ ~~, and ih ,’ At t e e r nm- v ge ne ral ’ s u t !  ice - .

w h ic h  e~ ’, ei ~U I i u  - ‘ the’ le’ c ’ , c l i t v ot b u d  of c lI local and S t O t e ’  a g e O c  L e ’S and ren—

dt- rs advi -i ci rv ‘l it nions on the’m . ‘FL , t c  t iv i t i e ’  u n d e r t a k e -n ,i r e - d i v e r s  ii ied and

far — r e - .cci~i uiu ., and ot t ,n ‘\. - rl.Ih e-d c ’i ,~l a ge-nc en o~’er’ t iig t O  t h e ’ S t a t e .  The

j e i t h i o r j t - . t o  s u p e r v i s e  end c - ’ e ’r d i n , e t~ t h ~ v ar ~~- , i c s  l o c a l  u n i t s  o f  g o v e r n m e n t

ch a r g t ’d w i t h  d c -y e  l o p i n g  an d n n e r v  i u g  t h e  w a t e r s  of  t h e  S t m  t c is d iv ide’d am o n g

-, e ’v e r a l  c W e ’ n e  jes , as is the p ower t o  pl an ,cnd cena r d  i n a t e ~ t h e  S t a t e ’ ‘ s p r ’ ’g r . e - i s .

h i t - need for  ‘‘flee Liv e - ed i’u i n i s t i  ct i v -  p l a n n i n g  an d c o o r d i n a t i o n  w i l l  undoubtedl y

increase as t b t  S t a t e  C o f l t i n u c s t o  grot.’ .
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a. Texas Wate r  Rights  Commission

In 1913, 14 years after the legislature firs t enacted the statute prov id ing

tha t  waters  in the a r id  sect ion of the S ta te  migh t  be appropr ia ted under the

doctrine of “first in time is first in right,” the predecessor to the Texas

W ater  Rights  Commission ( the Board of Water Engineers) was established to approv e

the appropr ia t ion , s tor ing ,  and diversion of the S ta te ’s wa te r s .

(I) Administrativ e Organization

The Texas Water Rights Commission is composed of three members , a l l

app ointed by the Governor with the consent of the Sena te for six-year , over-

lapping terms , with one term expiring every two years. An Executive Direc tor

is the chief administrativ e officer of the agency and is directly respons ible

to the Commission.

(2) Functions

The p r imary  ob jec t ive  of the Texas Water  Rights  Commission , as sta ted by

statute , is “to conserve this na tural resource in the greatest practicable

measure for the public welfare.” In carrying out this mandate the Commission

performs a number of functions , includ ing the administration of wa ter rights ,

the collection of data , the supervision of certain water districts , and other

regulatory activities.

(a) W a t e r  R i g h t s  A d m i n i s t r a t i o n

The o r i g i n a l purpose  of W a t e r  R i g h t s  Commiss ion  was the ’ app rova l  of appro-

priation , storing , or diversion of the State ’s wat ers. Such approval was

necessitated by the Stat e ’s adoption ) in 1889, of the it-ga l doctrine of  p r i o r

appropriations , under which nonr iparian users could obtain a ri ght t o  elSe ’ a

ce r t a in quantit y of water by ob taining a permit from the dc ’s ign ,c t~’d St ate’

agency.  Under  thc o r i g i n a l ac ts , t i m e - s e  p e r m i t s  tee  a p p r o p r i a t e-  s’~c t e ’ r we ’re-
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o b t a i n e d  ‘eer e ’l v  b y f i l i n g  - ‘ i t h t ilt’ co u n ty  c o u r t  clerk , but in 1913 , the  ad e ’ ncy

- - -as  e st a b 1i~ he ’d j c e ,,j e~’as g i v e -n c o n t r o l over the  a l l o c a t i o n  at t he  S t a t e ’ s e a t e r s .

A l l  ‘.-.‘,c t e r s  in th~ S t a t e  are ’ no t , however , sub  j e e L  cc a p p r o p r i a t i o n .  T ime

v1st ~’d r i p a r i a n  r i g h t s  ~:u ’re ’ nc, t a f f e c t e d  by t h i s  a ct , and th ~- Bc) ard (now Te-xas

- : e t e ’ u  R i g h t s  C o m m i s s i o n )  had no c o n t r o l  over the r i g h t s  of ,-m r i p a r i a n  ccser  ,e f

— -‘a t e r .  Ne - i  t i cer  we ’re  t h e  r i g h t s  of landowners  to underground  ~a t e r  brough t

s ’i t h i n  th~- purv iew of t h i s  a c t .  The Board was a u t h o r i z e d  to con t ro l  the  a l lo-

c a t i o n  of eater defined in the statute as:

.. the w a t e r s  of the o r d i n a r y  f low and u n d e r f l o w  and t i d e s
of every river or natural stream , of all lakes , bays or arms
of the Gulf of Mexico , and the storm , flood or rain waters
of every river or natura l stream , canyon , ravine , depression
or watershed within the Sta te of Texas.”

The purposes for which water may be appropr~~ ted were establihsed by the

Legislature in 1913. These are: irrigation , mining, milling , manufac turing,

development of power , city water works, and livestock raising . In 193 1 , a

priority list was devised by the Legislature to guide the Commission in its

appropriation of the State ’s waters . This priority list prov ided the following

order: (1) domestic and municipal uses , includ ing water for seistaining both

human and d~ nestic animal life; (2) water to be used in processes designed to

convert materials of a lower order of value into forms having greater utilit y

and comeri al value , and to include water necessary for t l e ’ develo pment of

electric powe r by means other than hydroelectric ; (3) irri gation; (
~+) mining

and recove ry of minerals ; (5) hydroelectric power ; (6) navigation ; and (7)

recreation and pleasure.

The L~ gis1atur e has charged that:

it shall be the duty of the [Texas Water Rights Commis-
s ion . .. to conserve this natural resource in t h e  g r e a t e s t
p r a c t i c a b l e  measure  for  the ’  pub l i c  w e l f a r e ;  and r e c o g n i z i n g
the’ Statutor y precedent established for granting t i me  p r i v i -
l e g ’  to t a k e  and i ,t i l  ize- the  w a t e r s  of the  S t a t e , p re- f e - r e nc e’
be ’ g i ven  not  o n l y  in the order  of pre f e - r e - n t  i i i  ci sc ’s dc-c ta r e -c l
b e e t  t h a t  pr e- t e r e ’n c e a l s o  be given those ’ ~cpp l icat ions ti m e-

- 28 - 

~~~~~~~~~~~~~~~ -—~~~~~~~~~~~~~~ 
‘-- 



—‘~~~ 
-
~~~ 

- - - - -

purposes  for  w h i c h  conte ’mp la te an d w i l l  e ’ f f e c t m i a  t e ’ t he  ma~:i -
mum u t i l i z a t i o n  of w a t e r s  and a r e  d e s i g n a te d  and c a l c u l a t e d
to p r e v e n t  the  escape  of p u b l i c  w a t e r s  w i t h ~~c et  c o n t r i b u t i o n
to a beneficial public service. ”

t 
The important words are “it shall be t he  d u ty ” and “ b u t  t h a t  p er l e r e n c e ’

a l s o  be g l e e - n t hose  opp l i c o t i c in s  t h e  pc irposes  f o r  w h i c h  c o n t e m p l a te  and w i l l

~‘ f t e c t u a t e ’ the maximum u t i l i z a t i o n  of w a t e r s  and a r e  d i s ign a t e d  and c a l c u l a t e d

to  p r e v e n t  the e s c a p e  of w a t e r s  w i t h o u t  c o n t r i b u t i o n  to a b e n e f i c i a l  p u b l i c

se r v i c e . ” The Commiss ion  has  i n t e r p r e t e d  these  words  to m e a n  tha t as be tween

app l i c a n t s  w i t h  the same p r i o r i t y  r i g h t s , the concep t  of “ a b e n e f i c ial pub l i c

se rv ic e” would come in to  cons i d e r a t i o n .  Where an a p p l i c a n t  is above a n o t h e r

on the  p r i o r i t y  l i s t , the words “it sha l l  be the duty ” r e q u i r e  the  C o m m i s s i o n

to a p p r o p r i a t e  the w a t e r  so le ly  on the basis  of a v a i l a b i l i t y.

Another aspec t of administration of water rights is t h e  a d j u d i c a t i o n  of

conflicting claims. With a dual system of water rights, riparian and appro-

priative , it is often necessary to adjudicate conflicting rights , and the 60th

Legislature enac ted the hater Rights Adjud ication Act , mentioned earlier , to

facilitate administrative adjudication by the Commission.

(b) Other  Water Management and Regulation

The Commission has been assigned a number of add itional tasks in tilt-

management and regulation of the State ’s wa ter resources, In addition tel

issu m g permits to use the Sta t m  ‘s waters , two m a j o r  r o l e s  of Lime age ncy are ’ to

s u p e’ re’ i s e ’ some types  of  loca l  w a t e r  d i s t r i c t s  acId t,e provide ’ assistanc e in tile

n a t u r e ’  of t e c h n i c a l  adv ice and g u i d a n c e- to til e-se’ l ec a 1 c m i  ts ,

The Commiss  iOtl has  a statutory obl iga Lion t o  i ,- c e i C ’ c ’ p e t  i t  ions f o r  ti le ’

c r c - a t  ion  of  m cml t i c o u n ty  wa tc ’r ir n p r o v e m c - n t  d i s t r i c t s  . ‘ ‘ i  t e r  c o u t  r ot  and impr ee v e —

m e’nt districts , and underground wa ter conservati on d i s t u i c t s , c r  sue - Ic d i s t r i c t s

w h i c h  i n c l u d e ’ s a n i t a t i o n  t a c i l  i t l e ’ S in one’ d r  inure ’ e i)eefl t Ic ’,. ‘ i h i s  s t , m t e e t ’r ’,

ab l i gat jon , l l S e )  e ’xte ’nd s te l ho ld  j o g  ime ,e m’j tig’ - on t h ee- ,e gj e i i i  i t  i on S , a p p r o v a l  ic r
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disapproval  of the p e t i t i o n s , appo in tmen t  of temporary  d i r e c t o r s  under c e r t a i n

cond itions, and furnishing necessary technical data and topographic maps to the

pe t i t i one r s .  For underground wa te r  conservat ion districts , the Commission must

also designate the boundaries of the underground water reservoir or subd ivision

thereof  before  suc h a d i s t r i c t nay be created . The Commission also has the

respons ib i l i ty  of reviewing the f e a s i b i l i t y  of p ro j ec t s  planned by wa te r  control

and improvement distric ts intending to issue bonds to cover the costs of planning

or construc ti on of necessary facilities , or both .

It  should be emphasized , however , tha t t he Commiss ion  doe s not have juris-

diction over the creation of drainage districts , levee improvement districts ,

f resh  water  supply d i s t r i c t s , wa te r co n tr ol a nd prese rva t i on d i s t r i c t s , or

naviga t ion d i s t r i c t s ;  nor does it have jurisd ict ion over water control and

improvement districts created entirely within one county . Neither does the

Commission have regulatory power over proposed plans of bond issues of all types

of water districts; it has power only over water control and improvement dis-

t r i c t s .  The Commission , fur thermore , does not have a wa termas te r  to de te rmine

a l l o t t e d  amounts of water  tha t are  diver ted , and unless a comp laint is made , it

has no supervision over actual diversions .

The Commission may, upon granting a permit for the use of water , fix the

time at wh ich actual construction shall begin. Further , the Commission may

enjoin construction which is in violation of the sta tutes or of i t s  own du l y

promu lgated rules and regulations . It nay also condemn any existing struc ture

which becomes a public menace or is dangerous to life and property .

Frequently, the Cottunission is also given the responsibility of nominating

and appointing officials of river authorities and other spec ial act districts .

The Commission also has the respons ibility of submitting a list of prospective

direc tors from among whom the Governor may make nominations for certain river

authorities. In some instances the sta tutes prov ide , as for th e  Sulphur R i v e r
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C o n s e r v a t i o n  and R e c l a m a t i o n  D i s t r i c t , tha t  the Commiss ion  and the S t a t e  Recla-

ma t ion Eng inee r  s h a l l  a p p o i n t  d i r ec to r s , su b jec t to the Governor ’ s approval.

The Commission, in its r egu la to ry  role , acts  i. n some ins tances  as a price-

t fixing agency. As be tween private irrigation corporations and ri parian water

users , it may fix a reasonable pric e to be pa id for the use of water when the

corporation and the water user cannot agree. The Commission is authoriz ed to

fix the price river authorities may charge for hydroelectric power sold to

municipalities or to rura l cooperatives.

The Commission also performs duties or conducts investigations pertaining

to water resources and wa ter uses which the Governor may direct. Further ,

where water shortages have existed , the Commission has been requested to div ide

the meagre river flows between appropriators and to ensure riparian municipali-

ties of a water supply.

The Commission has , some func t ions  to perform in the cont ro l  of w a t e r

p o l l u t i o n  and was te .  The s t a t u t e s  au thor ized  it to aba te  the was te  of wa ter

from uncapped artesian wells , and to prevent the excessiv e or wasteful use of

water by persons contiguous to any canal or irrigation system. It may declare

any water improvement or irrigation work wh ich permits an unreasonable loss of

surface water in its operation a public nuisance, and abate it as such.

b. Texas General Land Office

(I) Administrativ e Organization

The General Land Office has as its head the Land Commissioner , an offici al

e lected by the people of the Sta te . He is respons ib le  for  the ’ s u p e r v i s i o n  0 1

the work of the department.
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(2) Functions

Orgirtally, the principal duty of the General Land Office was the keeping

of records and archives pertaining to land titles , but in the last century it

has been given a number of additiona l responsibilities.

(a) Pollution Control Activities

The General Land Office has some statutory responsibility for pollution

control. The Land Commissioner regulates oil and gas development on public

lands and seeks to prevent pollution of waters in areas where such development

occurs. He is authoriz ed to call upon the Parks and Wildlife Department for

assistanc e in this regard . As for the public Gulf land s within the tidewater

limits , the Land Commissioner is charged with the responsibility for promul-

gating and enforcing rules and regulations for the prevention of pollution.

The Commissioner of the General Land Office is not , however , a member of the

Wa ter Quality Board .

c. Texas Water Development Board

(I) Administrative Organization

The Texas Water Development Board is adminiseered by a Board of six members ,

appointed by time Governor with the consent of the Senate for overlapp ing terms

of six years. Each member must have had at least ten years of successfu l

business or professiona l experience. One member must be appointed from each of

the fields of engineering , law, farming, and public or private ’ finance ; and Iwo

members may be appointed “at large ” withou t reference to occupation.

( .1) Functions

(a) Loan and Purchase Functions

The Board was created as an agenc y of the Sta te of Texas by an amendment

to the C o n s t i t u t i o n  in 1957 for  the p u rpose  of m a k i n g  loans  t local governmenta l
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a g en c  i d- S s p o n s o r i n g  the  cons truction of projects for t he  c o n se r v a t  :on and

d e v e l o p m e n t  oi ;at er  r e s o u r c e s  of the S t a t e .  In L - ) ( ~~ and 1966 the Cuns t i t u t  ~on

was amend ed to broaden the Board ’s power by au thor i ziag it to pcurchase conserv a-

j 5  S i r a g e  f a c i l i t i e s  in r e’e- e r v o  irs to be constructed on i e - x d S  streams and

-r a ny  sY s t e m  or works necessary for time filtration , treatm ent , or transpor-

i- ct ion of water by federal or loc al governmental agencies to the end tha t t P c ’

r ’ main ing reservoir S i t e ’s in Texas may be developed to their optimum potential.

l3oth  the loan and p u r c ha s e  p r o g r a m s  c- -ore  des i gned to be c u l t  ir i s  tc- l y sel -

l i q u i d a t i n g,  a l t h o u g h the l a t t e r  is not expec ted  to a c q u i r e  tha t s t a t u s  f o r

some years.

The loan program involves the purchase by the Board ccl bonds issued by a

local governmental agency sponsor (city , water distric t , or ,icth orit v ) of a

us ter project at a rate of interest which is one-half of the one percent gr eeter

tha n the cumula ted effec t ive rate on the Board ‘ s er, ’n bonds , lice lo an p r c u ’ c: -c

‘-~as conc e ived by the Legislature in 1957 as a 25-year program , and provis ion

was  made  in the  a c t  tha t no loans can  be made a f t e r  December  31 , l 9~~~. The’

S~’l 1 — 1  i q u i d ai  lu g  qual  i t y  of t i l e  loan  pro -gr ane  a r i s e s  f rom t i m e  re - qde  i s - -c-ce - n t  t l i a

C I I I  fund s con ing i n t o  the ’ Boa rd ’ s hands  f r o m  i n t e r e s t  on l o c a l  secei r i t I c ’S  wh C~e

it h,-mS pc rclc ;o -;ed and I ron the’ co l lecti a of matured pu - i nc ip a l  s h a l l , t e e  t h e ’

e x t e n t  r e ’qu trod , be used to pay  d e b t  serv ic - c on the Board ‘ s e ld,’Tl bond s and to

ma i nta in l I c e  r e - se ’  ry e ’ feend there for.

U u l d ’ - r u P -  p u r c h a se - pr eeg ra ecl t ime ’  Bo ard  a c d h e u i r e s w h e a t  a m o u n t s  to en mind j~’ i de - ’ 1

i n t e r e s t  i n  st i , c S e  r , - : , e r v e j r s  and sy s t e m s  or w o r k s  u e ’ e e c ,  c - c r y  C r  t i m e  I j l t r a t i -  cc ,

t r e - a t c - c e n l , or t r a n s p o r t a t i o n  e l  wa N r a l t e r  a 1 m d  ill , t h a t  (l~ t i l e - r e ’ i s a

l e c ture ’ n e e d  l ’ r  e a c h  el se e cie w a t e r  sem ppl v p r o j e ’ c  u -  and that (.~) t i m e r . ’  i s  no

b e d  po n:-;oee C r  sp enc e - - f i n .enciatly c m p abl e I d e - v e b o p i n e ’. - S e e  t i e  j i l t  i ’ - - - ’ r

s v c i t ’m ’-; . it is comte ’c c 1 - I . r t , - i  tha t t i l e  Board ’s i n t e r e s t s  i n  t i e - c i t e; ’ r , c e C e ’  I , m e  c l i —

t i e ’S and as-,oc m i t e - i  S’, S t e O c  c,’ j I l P e,.iI , mbl , - in I i : t -  u , i - e e c - Ic— t i e r  c - c e  Ii

I
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sa le r  , w i m i c i m  a r e  i i x~’d b’~ l,i c-,’ at a price- not less than t h e ’ B , , erd  ‘ s c a p i t a l

i n v e s t m e n t  p l u s  i n t e - r e s  t computt-d at a r ,m te ’ eq u a l  to time c reu lat ly e ’ c t  f e -c t ICe’

rate on t i l e  Board ’s - nds a t  t ime  t ime of thee -  s a l t  P l u s  e d t l e ’  - h a l  I o f  one pe r c en t ,

s l e a l l  , to  t h e ’ e X t e n t  ree~ciired , be used to pa~ d e b t  se ’rv i ce  on t i m e - Board ’s bonds

and t e d  m a i n t a i n  t ime  1 e ’ S e  rye - fund thc’r~’for.

In the  a c q u i s i t i o n  of such  s t o r a g e  f a c i l i t i e s  and assoc i a t ed  s s tem s  the

Board may make  a c a s h  p a y m e n t  fo r  an i n t e r e s t  in them. ~C’h1- n time sponsor for a

dam or r e se rvo i r  is an agency  of the f e d e r a l  g o v e r n m e n t , t he  Board  may e n t e r

i n t o  a l o n g - t e r m  c o n t r a c t  f o r  the payment  of i t s  s h a r e .

It is the declared public policy of the State that all reservoir sites

should be developed to optimum capacity , and state financial assistance for

r e se rvo i r  deve lopmen t  was i n i t i a l l y  conce ived  in e xe c u t i n g  t h i s  p o l i c y .  A

c o r r e s p o n d i n g  p o l i c y,  however , will not permit the investment of Sta te fund s in

any project unless the cost of the projec t exceeds the current financ ing capa-

bilities of the area involved, or tha t such project canno t be reasonabl y

financed otherwise by local interests without State ’ p a r t i c i p a t i o n .

(b) Collection of Data

In fulfilling its tasks in the management and allocation cc l the Stat ’- ’s

ti ters the Board must undertake- various hydr ograp h ic studies. D,:ta obtained

f rom s u c h  stud ies hel p in many proj ects, such  as t hme ~ plOe lue in .c and d’ s ign cc l

adequate meen ic I pal  w a t e r  supp l i e s  , t ile do t e rm  i n  1 ion o 1 55 N C s ,cv a i l - c i e  Ic or

i r r iga tion , m d  t i l e  p lann ing of I n d u s t r i a l  e x p an s  i o e I .  T I e lc ; lmvd r c e gr , c~’ leie ic i e r —

mati on is 3151 ) needed for flood control, de ’ve’ lopne’ ’mi t 01 c - s - e u  d e t e n t  .11 , ~ e e j l

c o n s e r v a t io n , p r e e t e ’ t ion aga i ns t s t r e ’ , c ec e p o i l u t i - se , de ’signjn c- e e l  h m c e -,Iew ,i vs and s l I c e  i

s t r u c t u r e s , p r o t e c t i o n  01 f i s h  and w i l d l i f e , and t i m e ’  th mp c O V e ”c-t ’n t ot  nay iga t ie e e .

l’or these  r e a s o n s , t i m e ’  c o l i c - c t  ion of  int orm ,ct i ’u d e e d s,c t e -r m e - s o m i r e ‘ c -  m c , ‘me ,

the princ ipal f e m n c  t i e ’n s e e l  t e e  B - c c  1
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Muc im of the work of data collection is undertaken in cooperation with t I m e -

U.S. Geological Surv0r . In general , the cooperati ve undertakings are imandled

by personnel of the U.S. Geological Surc.-ev , supported by fed-rat fund s which

are matched 1 - state and local funds. The Board also cooperate ’s with the U.S.

Department of Agriculture , the Texas A&~1 Univer sit~’ . c eemd others in stud y ing the

duty oi water. This consists of studies to determine the optimum irrigation

-.~‘a ter requir eeel e’nts for typical crc’rs grown under various climatic and soil

conditions , tile d e tc - r ” u n s t i an  of  methods of app lication of water best suited to

d i f f e r e n t  c rops ro t -u i  i. Texas unde r  g i v e n  s i t e  c o n d i t i o n s , and the  d e v e lopmen t

01 irrigation practice ’s which w i l l  i n c r e a s e  i r r i g a t i o n  e f f i c i e n c y .

O t h e r  d a t a  c o l l e c t i o n  conduc ted  by the Board includes the following

a c t i v i t i e s :  s t r e a m  m e a s u r e m e n t s  of d a i l y,  m o n t h l y ,  and a n n u a l  d i s c h a r g e s  of

time various r ivers and streams (in cooperation with the U . S .  G e o l o g i c a l  S u r v e y ,

the U.S . Army Corps of E n g i n e e r s , va r i o u s  Texas ieat er  d i s t r i c t s , and othe -r

agencies); ground -water investigations , made to collect information as to leeca-

tion , size , and y ield behavior of underground 1-eservoirs and to determine ’ time

f l u c t u a t i o n s  of the water table or changes in a r t e s i a n  p r c c - s u r d - s ;  and s t u d i e s

of t h e  q u a l i t y  of w a t e r , made to d e t e r m i n e  the salinit y 01 the water s and t h e

poss ib l e  sc e e i r c e c ;  of  p o l l u t i o n , as w e l l  as the ’ e x t e n t  of s a l t  w a t e r .

(c ) Re-c lana i ion Eng i n’ ’e ’r F’ce n c t ions

Tile ’ Board i n h e r i  te ’d f r o m  the  I or m e r  S t a t e -  Rec 1 , i r e , c  t ion D e p a r t m e n t  p o w e r s

to assist and supe rvise l eve e’ improvement and dra i n a g e - d i s t r i c t s ,  It i n c l u d e s

the power of sdep e ’rce’isicmn eev e ’r t h e  creation oI d i str ict ~~, e,N ;.ing on th ee fc ’as i—

bib it - , of plans prior t e e t i m e ’  issuance of bond s , and time ’  power  to e n c - p e ’ct  the ’

c , e n s t r e ; e  t ;en S i i ’ v e - c s  and o t h e r  w o r k s  e e l  i m p r o v e m e n t .

The S t~ t mitt’ S flt -’ V d i e ’ tha t the S t a I c ’  Rec lam;c lion i- ng i n t e r  c - Ie, c 11 h,cy e ’ t h e e

power  to ‘nake and approv e - , e , c r c - , ” e e e e t c ,  er contracts i c c - c - c - p c - r e t  I C l e ’ with ,cnv
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branch 01 t h e  federal , sta te , coun ty , or city governments. He’ is to confer

w i t h  any b ranc im of the various levels of governmen t to the end of obta ining

authority , advice , or assistance in connec t ion with his official work,

The Reclamation Engineer (now Texas Water Devleopment Board ) is further

charged with the duty of conducting and making surveys , maps , reports , and

publications , as may be required in the process of planning such improvements

as levees, dikes , canals , dams , drains , waterways , reservoirs , or any improve-

m e n t s  inc idental to them .

(d) Con trol of Waste and Pollution

Although the Board has no regulatory power over the pollution of surface

or ground water , it works in conjunction with the Railroad Commission in pre-

venting the contamina t ion of fresh water bearing stra ta by highl y mineralized

water from oil operations , and wi th the Water Quality Board in problems of

ground -wa ter contamina t ion. The Board also has made a number of studies of the

danger of the encroachment of salt water from beneath the Gulf into the fresh-

water sands along the Texas coastal region. In its stud ies of the qualit y of

water , the Board ana lyzes the water to determine its suitability for irrigation ,

general farm and ranc im supplies , and municipal and domestic supplies. In such

studies , the various types of pollution are , of c o u r s e , among t h e  m a i n  f a c  l e e r s

s t u d ie d . The E x e c u t i v e  D i r e c t o r  of the Board is a member of the  Texas  e~a t e ’r

Quality Board .

(e) Comprehens ive Planning and Coordination

The Texas ~,cter Development Board recentl y cendertook the t ,csk of c o m p i l i n g

a comprehensive statewide p lan for the de-ve lopment m d  distribution ci ,mv , cilabl e ’

waters. The plan will serve as a flexible guide - t e e  t h e  t u t u r e ’  dev e ’I o j ’m e u t  of

water resources in t l e c ’  S t a t e - .

- 36 -
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d . Texas Soil and Wa ter Conservation Board

The Texas State Soil and Water Conservation Board was created to perform

the state-level administra tive functions necessary to opera te the soil and

water conservation distric t program. Because of lic e ’ physical unity between

soil and water , many of time conservation activities undertaken by the State ’s

Soil and Water Conserva t ion Board vitall y affec t thee water resources of the

State.

(1) Administrative Organization

The Board is composed of five members , elected for a five-year term by

Lhe supervisors of the subd ivisions of the State that they represent. The Board

employs an executiv e director to supervise the agency ’s activities. The Board ’s

ma in task is to coord inate the programs and activities of the 184 soil and

water  conservat ion  d i s t r icts throu ghout the Sta te .

(2) Func t ions

The Board ’s activities activities are primarily directed along three lines:

(1) district program planning and assistance; (2)  e d u c a t i o n  and promo t ion

through the use of letters , technical manuals , and group conferences , and (3)

participation with the U.S. Soil Conserva t ion Service ’ in time federal upstream

w a t e r s h e d  program . C o o r d i n a t i o n  of the p r o g r a m s  of t h e several soil and water

conserva Lion districts , so tar as this may be deen e ’ Bc- ad~’ ice and consul t el  t i o e l ,

i s  Jilc’ t i’Ier major function ot the Board .

(a ) U pstrea m Waterslme ’d Program

The Texas Soil and “~a ter Conservation Board has bc - m n  d~-s i g n a t e -d by t ime

Gov e r n o r  as t h e  S i,m t e  , m c ’ e ’nc y to r e ’cc ’ IV e’ and a p p r o v e  or e l i  c - a p I d r e c V e a p p i ie at i e n s

of political sei hd ivisi eens Ncr feel , r ,e l ,c ~~s i s t a t e e e - i n  p l a n n i n g  and c , e r r v i n g  oe m t

w a t e r s h e d  p t - oN - c  I c o n ,mnd I l e e ch prev ention i’u c c - C t aS  e~ e f l t e - r c l p i c N - eh cmn d c ’r Pc,i’l Ic

— _ 3 - ~ -
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Law 566 . A c t s  of  the 83rd Congress , as amended by Public Law 1018, Acts of the

84th Congress.

This federal program seeks to conserve water and soil by beginning the’

conservation program upstream . where the water falls. Small detention dams are

built en r i v e r  tributaries for this purpose. Under the authorization of these

acts , waterSilc’d pro t ec t ion and f lood p r e v e n t i o n  work  may be c a r r ied out  on any

watershed under 250,000 acres in extent if the project is economically justi-

l i a b l e .  The f e d e r a l  government , through the U.S. Soil Conservation Service,

pays the entire ’ cos t of improvements app licable to flood prevention . Partici-

pating local governments bear the cost attributable to the storage of water for

use. It is this type of application which the State ’s Soil and Water Conserva-

tion Board has been designa ted by the Governor to receive.

e. Texas State Department of Health

(1) Administra tive Organization

The State Board of Health consists of nine members , appointed by the

governor and confirmed by the Sena te for overlapping terms of six years. Six

of these members must be licensed physicians , who must have at least five years

of medical practice; one member is required to be a similarly qualified dentist ,

and one a pharmacist , while the ninth member be a graduate civil engineer wit h

a minumum of five years experience and a specialist in sanitary engineering .

The State ’ Commissioner of Health , formerly called the State Health Officer ,

is appointed by the State Board of Health and serves as the executive head of

the  Depa r t m e n t  of H e a l t h .  He is subject to time genera l  s u p e r v i s i o n  of time ’

board e~c ene he ’rs , and may bee removed by them .

The C ommissione r of H e a l t h  is charged  w i t h  the superv  iS  1011 and c e , e e r d i na t eon

e e l  t ime-  d e p a r t m e n t a l  ac t i v i t i e s .  U n d e r  h i s  d i r e c t i o n , o p e r a t i n g  d i v e r s i o n s  e e l

t h e  d c -pa r  t mt -n t  pe r  fo r m  va r led functions. the divisions e e e e c s  t d i re e  t I (Once’ m c d
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wi th  ma t t e r s  pe r ta in i ng to water  are the sanitary eng i neering arid the water

• po l lu t ion divis ions .

(2) Functions

The activities of these divisions are multiple and varied , and hav e evolv ed

as a result of the need for assistanc e by communities in improving environmental

co nd i t ion s in urban and rural areas. Their functions are confined largel y to

the  c r e a t i o n  and ma in t enance  of a favorable envirorsnent designed to reduce the

inc idenc e of preventable diseases.

The Texas State Department of Heal th is the official governmental agenc y

created to prevent and control disease and to promote good Imea lth. Miniice izing

health hazards assoc iated with water is, for this teason , of major concern to

the d e p a r t m e n t .

(a) Protection of Local Water Supply and
Supervision of Municipal Sewage Disposal

The protection of the purity of the public water supply is one of the major

tasks of the Department of Health . Its Bureau of Sanitary Engineering is

charged with the making of studies and investigations , the collection of ev idence

in connection with the enforcement of laws pertaining to t h e -  provision of S d i e

water for the public , the pollution of streams , and varie cees other items of

genera l s a n i t a t i o n .

The State Department of Health must approve the establishment of all water

supply or sewage disposal systems . in undertaking this re sponsibilit y , the

Department makes available to the local units of govermm ent and to  ma ny Stat

agencies consulting serv ices on public health eng ineering.

The Bureau of Sanitary Engineering also undertakes an edeicat c,mn al pt ’ ,~r cei’ ,

to train operators of munic ipa l water and sewage plants. i~ v O c a t l e ’ e l a i i n -

serv ice t r a i n i n g  program has been wou ~~ ’d w i t h ~ t h e z  i n s t e t - e t c  il’ - and w i t h

- 3,
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professional organizations to undertake such training. Certificates of comnpe-

tence are issued by the Department to individuals in charge of the production ,

treatment , and distribu t ion of public wa ter supplies and to those in charge of

the operation of sewage treatreent p lants.

(b) Collaboration with U.S. Public Health Service

The Department collaborates with the U.S. Public Health Service in the

certification of water supplies used in interstate traffic , the certification

ot oysters produced in Texas , and other simi la r programs to control the spread

of contag ious diseases .

f .  Texas Parks and W i l d l i f e  Department

(I) Administrative Organization

The Parks and Wi l d l i f e  Department is governed by a three member board ,

appointed by the Governor with the consent of the Senate for overlapping terms

of six years.

The Department appoints  an execut ive  d i r ec to r  and delegates to him such

executive duties as are deemed appropriate. The executive director is subject

to the genera l supervision of the board, and may be removed by them .

The execu t ive  d i r ec to r  performs all the duties prescribed by the board

and has authority to appoint division heads, game and f i s h  wardens, and other

necessa ry employees .  Under imis direction , the seven operating divisions perform

their functions .

(2) Functions

The Parks  and W i l d l i f e  Depar tment  was e s t a b l i s h e d  for  the p~trpose of

protecting , perpetuating , and Improving the recreationa l and wi ldli fe resoure-es

of Texas. In fulfi l ling this responsibility , the commission i s  charged with

the entorce inent of the pollution laws Insofar is t h ey  r e l a t e  t o  t h e  p r o t e c t i o n

- ~~ L )  - 
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ot fi sh and other edible animals. The Board is also eoncerned with the acqui-

sition , deve l opment , ma intelmi nce , and operation of parks . It develops and

m a i n t a i n s  r e c r e a t i o n a l f a c i l i t i e s  on lands adjoining several lakes and streams

of the S t a t e .

(a) Resource Development Planning

The Departn~ent is responsible for develop ing recreationa l potentials of

t h e  ,-e t a t e ’ s water resources and the lands adjoining these waters, In this

function the Department cooperates wi th the various st - et e and federa L water

agencies , as well as with other agencies. The flepartment has requested assi gn-

ment ot recreationa l areas on reservoirs now being constructed , or to be con-

structed , by the U.S. Arm y Corps of Engineers and the U.S. Bureau of Recla-

mat  ion .

(b) P o l l u t i o n  Abatement  A c t i v i t i e s

In undertaking their responsibilities for enforcement , game and fish

wa r dens regularly patrol the entire State. In the course  of these routine

p a t r ols , t he wardens o f t e n  f i n d  ev idence  of p o l l u t i o n . T e c h n i c i a n s  of o ther

divisions engaged in making surveys of s t r e a m s , I - ek e s , and b ay s  r e p o r t  a ny

evidence of pollut ion .

In abating pollution activities , t im e age- e - y  e e e o p e r e t e s w ith ~e ninieber ot

othe r State cegene tes , inc luding the Department o l  h C . e  i t  - e , t h e  R a i  L r o a d  Com-

mission , the Water Rights C~~mie~~sion , the 4-eter )e v e - l o p m e ~~t Boa r~l , and the

Attorney Genera l ’s o tti e , as well - i s  w i t h  a n umn b - ’r e~e~ L ie- r i a g e - P c i - s .  The

e x e c u t i v e  d i r e  t o r  ot  the  Pa rks and ~i l d l i f e Dep.e m t~ C e e  nt ~. s a p ee: -c m- t h e

W a t e r  Q u a l i t y  Board .

- -41 -



g. Rai lroad Ccxnmission of Texas

( I )  A d m i n i s t r a t i v e  O r g a n i z a t i o n

The Railroad Cormnission , established in 1891, has three commissioners who

are elected and who hold office for six years . The commissioners serve on a

f u l l - t i m e  ba s i s , and c o l l e c t i v e ly c o n s t i t u t e  an a d m i n i s t r a t i v e  d i r e c t o r a t e  for

the work performed through five operating divisions .

(2) Functions

The Railroad Commission, the State ’s princi pal regulatory agency for public

utilities , has jurisdiction over the oil and gas industry. A re lated respon-

sibility of the Coimnission is the prevention of pollution of surface and ground

waters from crude petroleum oil, salt water, or other mineralized waters which

may escape from oil and gas wells.

The Oil and Gas Division is charged wi th supervising the enforcement of

laws and Commission rules that govern the conservation and prevention of physi-

cal waste in the production of oil and gas. The Division has the responsibi lity

for inspec t ing  each well for equipment, safety, protection against water intru-

sion, and simi lar matters .

(a) Regulation of Disposal of Oi l-Field Wastes

The salt water (brine) brought to the surface in oil and gas drilling and

recovery operations is hi ghl y concen t ra t ed , and requires  a large amount of

fresh water to dilute it. Since water in such quantities is not avai lable in

Texas streams , the prob lem is one of completely disposin g of the brine and

p r e v e n t i n g  i t s  reach ing  f resh-water  sources--both  s u r f a c e  s t reams and ground-

water  s t r a t a .  The most s a t i s f a c t o r y  means of d i spos ing  of o i l - f i e l d  b r ine  yet

discovared is i t s  i n j e c t i o n  i n t o  deep porous underground s t r a t a  separate  from

fresh-water strata , with a layer of impervious material between.

- -.2 -
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S i n c e  1955 , the k,ei I r o a d  Comm i s si on  has  h~ed i c - g m  s 1 . 1  i ye - i u t h m o r i z a t i o n  t o

~eek e and enforce regula tions to protect the s u r t e e  e - te e d - nth-rc’ r e e:n d ~a t e r s

t r o m  the  escape at  of 1~~i i ce  Id waste and brine . The c olmn;sgion i t s  ‘p i le- such

t m e g u l a t i  or es and  r u l e s , and hit s w o r k e d  w i t h  the  o i l  - e n d  e s  r ed st C V  in an

- t o r t  to  so lve  t h e  pre ab  ler  s.  The A c t  of 1q 55 a l~~- p r o - . ded t m e t  ii - com -

e, -,s ion  rn. t v  r e q u i r e  a bond t o  e n s u r e  tha t o i l  w e l l s  d i i i  ed -~~ 11 he- p l e g g e d

i n  a ccor d an : e  w i t h  - til es a c ed  regulations when the wells . - e eh ee d o n e d .

Time  Chairma n of the R o e  lr o o - I  Co~~n i s s io n  i s  a menb e r  t h e  Texas  c~, e t e r

Q u eli tv Board.

it .  Texas L~ater Qual ity Board

( 1)  A d m i n i s t r a t i v e  O r g a n i z a t i o n

This seven member board is composed of the State Comm issioner of Health ,

the Executive Director of the State Parks and W~ idlife Department , the

Executive Director of the T exas W a t e r  Deve lopment Board , th e-  Cha i rman  of the

Railroad C~ mnission of Texas ,, and three members appointed by t he  Governor for

six-year terms .

( 2 )  F u n c t i o n s

Tki ~ L-e gislature ~reated the Texas Water Quality Board provide better

protection om toe waters of t~me St ate- from p o L l u t i o n . T h e e  card is euth c cr i zed

to  es t  e b l i s h  w a t e r  q u a l i t y  c r i t e r i a  fo r  a l l  s t r eam s  and t e e  t i d e  p e r m i t s  f o r

the disc,harge at  waste into or adjacent to the waters e a t  t h e -  S t a t e .  The i o , t r d  —

is ins truc ted t cc e ’nS U it , ad v i  se ’ , ari d coope r a t e  w i t h  c t  , ‘ e  a teen c i & , c t  t c c i  e d

groups, and :ndustrie s in its program 01 prevention , ci t i e - m e e t , m d  e ( e P t L J l

of pollution , and conduct stud ies and col~ ect and  dissem e na te m n ~~c cI e e - c t e e n e

re [at i ng to water pol l u t  ion and i ts c ont ro I and pr. --.-n ~ i ee e , lee - Re st ci Wi I i

p r epa r e -  a c oinpretiens i vt. p l a m  t o r  t c- Ont  r a ct  ~ o I - m  e t i m e  e m  I e d m e  m e :  - i c  , -  c i -

- -



f e d e r a l - s t a t e  g r a n t- i n - a i d  program for the construction of local waste-treatment

facilities , pursuant to the Federa l Water Pollution Control Act. Construction

p lans for a proposed sewage t rea tment  f a c i l i t y  are  r e q u i r e d  to  be f i l e d  w i t h

t he Board pr ior  to c o n s t r u c t io n .

Under the Texas Water Quality Act of 1967, specific functions in support

of the activities and programs of the Board are assigned to the Texas State

Depa r tme n t of Health , the Ra i lroad Cotimmission of Texas, the Texas Parks and

Wi l d l i f e  Department , a nd the Texas Water  Developmen t Board.  A l oca l  government ,

as d e f i n e d  in the Act , is emp owered to imp lement and e n f o r c e  Board policies

a nd d i r ec t i ve s  w i t h i n  i t s  j u r i s d i c t i o n . There are other  governmenta l agenc ies

acting under other statutes which have specific pollution control responsibili-

t i es  for  ce r t a in  a c t i v i t i e s  under their  j u r i s d i c t i o n . S e c t i o n  I l  ( i )  (3)  of

the Ac t d i r ec t s  the Board to “es t a b l i s h  po l i c i e s  and p rocedures  for  the purposc

of securing close cooperation in the work of the agencies of the state with

respect  to water  q u a l i t y  cont ro l  functions carried on by such agencies.

I m p l i c i t  in th i s  d u t y  is the r e s p o n s i b i l i t y  of the Board to be i n f o r me d  ore a l l

aspects  of water  q u a l i t y  and the con t ro l  and aba tement  of p o l l u t i o n ; to a s s i s t

i n r e so lv ing  quest ions  as to the r e spec t ive  a u t h o r i t y  and d ut i e s  of gove r n m e n t a l

agencies vested with water quality control functions ; and to strive for coor-

dination of effort among such agencies , to the end that the public can be

a u t h o r i t a t i v e l y  advised on water  q u a l i t y  m a t t e r s , d u p l i c a t i o n  of a c t i v i t i e s

can be m i n i m i z e d , and the S t a t e  p o l i c y  f o r  w a t e r  q u a l i t y  c o n t r o l  c-an be c u e- c--

t ua t ed .  P o l i c i e s  and procedures  f o r  c o o p e r a t i o n  in  the w at e r  q u a l i t y  c o n t r e c l

e f r o r t  are  e s t a b l i s h e d  onl y a f t e r  notice to and opportunit y tar a l t e c  t ed

age ncies  to make recommendat ions  to the  Board.  For a d d i t i o n a l  a n a l y s is  of

agency functions in the area of water quality control , see discussion ot:

“Regulation , “Water Quality ” (page 85).

- -44 -
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L Coordinetion of S ta te  A gencies in Wate r  Resources  Development
(The Planning Agencies Council for Texas--PACT )

Princi pall y because the reorganization of water-related agencies is of

such recent vintage , there are gray areas of shared responsibility and inter-

locking authority. ~~ e Plann ing Agencies Council of Texas (PACT) was estab-

lished wi tem in the Governor ’s o f f i ce by leg islat ive resolution to coordinate

plans ot the various ;tate agencies. Members of PACT include :

Air  C o n t r o l  Board

Coordin a t i n g  Board , Texas College and Un iversit y Sys tem

Texas Education Agency

Texas  Emp loyment Commission

Texa s St a t e  Department of Health

Texas I n d u s t r i a l  Conmmission

Texas Department of Mental Health and Mental Retardation

Texas Parks and Wi l d l i f e  Department

Railroad Cotmnission of Texas

Soi l and Water Conservation Board

Te xas W a t e r De ve lopment  Boa r d

Water Quality Board

Water Ri ghts Cotimmission

Depar tment of Public We l fare

Texas Highway Department

Cooperative Efforts by State and Federal Ag e n c i m - s

The , let e v ities of the federal government in the varied ta e e t s e a t  w a t e r

planning and deve lopment in Texas are conducted as they are In other s’ates ,

through a diverse hierarch y of federal agencies and bureaus . Responsibility

for major w e ter -suppl y projec ts in Texas is d lvi ded i- c’ tween the U. S. Army Corps

of Eng inee r s  and the U . S .  Bureau  e a t  R e c l a m a t i o n  generall y along the 1: 10t h

- -4 _i - 
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meridian which sp lits the State into equa l parts . Use of the full federal

c - e p e b el i t v -— f inancial , technical , and construction-—has been implicit in Texas

p lann ing, provided of course that conflictin g aims and views of the various

entities can be resolved. In the Planning Agencies Council for Texas (PACT),

Texas will provide federal agencies with a focal point for dealing with the

— 
State on matters which cross State agencies ’ lines of responsib ilities , and

a forums through which one voice can speak for the State government on specific

problems . 
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Rea i -~ I) DI~~i klC1~e A’~D p ,<e~~;pi~.t,

I c o i - — i - g v  TI e’ A ’,j~ p~ e ~ ‘sMAi IOU I;ISTRIC’T ~, A U D ~i R \U3 FIOR1TIES)

c e - X I S  di t t c r s  ~ e~ e c c w l e c t  tr ’tn cr s i s t e r St ties in wat t- ’ re - so re r - c- de- - ,’elo p—

m e n t  I n  c h a t  m a n”  a :  :eer r i  - ‘ c - -g ea ’ c- p u r e  I ’  m t  r a s t a t e  s t r e a m s . Ei gh t  o: t h e

ma jut T e . : . s  rive .s r e :r~ from t i -j r  s o - e r c e s  in , c e s t  T e x ,  to he Gui: . T h i s  eas

mad e - p c e s s ib l  t e e -  :e - l t i o n  w i t h e n  t h e  S t a t e  of a b a s i n - - [ci t vpe o f d i s t r i c t ,

w h :  - C e  - cc i  c’ ci e- i i c r  ci - ufls t- e va ion  and rec l , im a t i  on di s r c t ear i river

au t O -
. 
~ i V .  A ,  a: — ci Ic can c- I  y e- 1 , t h e s e  ‘ c o n  cer ~’:c t i o n  e t i ri c I s ’ xe -re an

- i t t e  ~i t  t O  c e a - i t e  a g e V e r e v e c e - c ’  c i  e i :it w h i c h  w o u l d  h i v e  c c c i  Os r t i l  bas m nw e de

per s ,-e ’c tive , as w I eS t h e  a -  h o r e  t . ful lv to deve lop  nd c - e n s e r v e -  i e e e  s - e at e r

and oi I r e - - e a e c r  e -  - cc ’ 1- c -- i  e .

T h i s  r e - c  egee i t i o n  0 ! t i - c -  n.m t ee r al unity b e t w e en  l a n d  and w h i r  r e s o u r c e s  and

the  ne~-d f o r  -e g o v e r n m e n t a l  .lgencv capable of p l anning and coordinating such

p r o gr le ee -~ i n  t h e  e ee t re w i t  c -r sh e d  a rose  conccxn i i - n t  l v  with the deve l opment DI

the idea of re~~iona1isne . The  l i t e r e a t : c: t ’  i n  t h i . s field , i s  well as the cc -  l i o n

of t r e e -  Tennessee Va l ley Aut hout ty by the t i d e - t n  government , indicates tha t in

the 1 - e t c 1).~O 
‘ s re-ge ten et l i sm  was t i c e c e g d it to be t i - c - solut I ea t :  01 many governmental

p r o b l e m s . T h i s  t e e l i r :g  - - 1 , - c 0- 1 i n t o  the e - t r l v 1930 ’s , end T”xas ’ ‘:- ~~e cimen-

i i i  0 i  w e  i i i  1 l i e  s ne - s - p t  was  i n  i L i  a t e - c l  in  p e r t  h~ l i es p 0 1 t h e  c o n i c  m ons

att e nd _ c- I par e t he  ~~ ‘ e~ ’ f ’ ~~~ ion . l ie- e e e e i r e c i  C c o e r d i  t i o n s  ic e c e -  flp I eve:ee 1: , d c - l i c e  ‘

~‘~~ - n (  t i - c - s . a n d  t i c- t i r c e n e  j u l  di stress at  n e , rn v  s U e r  d : s ’. i  i t S , p 1 cc t h e

di  -~ iS I t  e c e e s  l e e d s  - ‘ I  t h i s  per ad , St  i m e i l a t  ed i c -  - e w l  Ii DI  a 1 c , i s i n w i d , -  d i  s t  r i  c t

i ts  a e t c - i c e s  at i i  ;u .  r i  re g pos~- . i I e te el er i 1 g r e e t s  e e l l o,eees .

t ia - St c c r - - - t e d  i t s  first con serv et l ame pid i c - c  i c o e t l e e m e  d i s t e  d c l  - I
t i m e  hi  c / 05 R i v e r (U r n s ,  r\ ‘t i )n and R i  1 imat  C O t t  11  5 r i  c i  , s n d  C c e c i l t ~:c-

Bc e/u:, River A u t t i o r i t - ,- , Thi s - i m s  a p i e n c - e r e n g  neovc , i c r t e e - r e -  S- _ e s  tH ’ t i r s t

,e e i thor i tv c - p er sc-I l i e i t  e e l e p i n i s t e i  t t e a -  waters c ci - e r e e l ) :  r C c  I 
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1. Powers

R i v e r  a u t h o r i t i e s  a r e  created as governmental agencies , bodies poli tic and

corporate , and vested with all the authority as s e t h  cinder the Constit ution and

the laws of the State. They have the power of such w a t e r  d i s t r i c t s  as a r e

authorized ire the provisions of the Conservation Amendment in the Constitution .

They may f o r m u l a te p lans  f o r  the con t ro l , storing, and preservation of s to rm

and f l o o d  w a t e r s  of the river and its tributaries , and they have the power to

provide and ma intain improvements for the coimnon benefit of the district. They

are , f u r thermore , u s u a l l y given specificall y broad powers to do a number of

t h i n g s .

2. Finances

Mos t of these  r ive r  a u t h o r i t i e s  are not g iven the power to  tax. To obtain

funds necessary for carry ing out its p lanning ac tivities , the authority is to

rel y upon the counties i t  encompasses to contribute f unds.

The river authorities are also empowered to re ceive loans and grants Iron

the federal government. In fact , some of the acts specificall y state that the

conservation district will ask federal aid.

River authorities may iss ue bonds secured by the revencie to be derived

from the sale of water or electrical power. l i e’ teven mi es from such sales are -

used to p - e v  t h e  o p e r a t i n g  expenses  a i d  t o  am ort e cc bond issues for these pur-

poses. Of ten there is no limi t p l~ ced upon such issues at  revenue bonds , b u t

i n  other ins ta n c e - s a maximum is p laced upon the amount of r e- s - e ’ meeee -  bonds  w h i c h

may be i s s u e d  w i t h o u t  a s p e c i a l  a c t  01 t h e  I~~g i s I e t e i r e - .

Bec- acise 01 larger jurisdict ion , most river author i t ees are in i better

position to finance , construct , and opera te dams and res ervoirs on the n u n  st ,-:

ot a river or on a large t r i b u t a r y  than is a ci t y  or a local water d i s t r I c t .

C e r t n i n l ’ ~- , i t  t he proposed darn Is t e  he c e a r e s t r u c t e e t  a c r o s s  .u m t  ~c ’x 1 , -xi s a t :  c - c::: ,

-- -
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the project can best be financed by a rive r authorit y . Furthermore , the

authority may cooperate with local interests which mci v contract to purch ase

water and power from such projects.

3. Functiona l and Le g a l  S t a t u s

The Texas r e v e r  a u t h o r i ty  is , t o  a d e g r e e , a m i d d l e  u n i t  o: g o v e r nm e n t - -

lying between the State and local leve ls . i t  ~esernbles in many aspe ct s , and

is treated in some ways in the sta tu te s cree it in g it , as a St -ste agency . The

Texas Supreme Court has up held this c l a s s i t i  , t t i o n . l n d i c u t i v e  of t h i s  s t a t e : s ,

too , is t h e  Lii t tha t the dire - c tor s arc e L - c t e d  f o r  a s i x - v e e r  term , wh e ic -as

l o c a l  o f t i c i a l s  can  be elected for only ci two or 1 c c e r - - ,- e- , i r  term , O f t e n  t h e s e

directors are appointed by the same method as many other State ottic ’.als --hv

the Governor , with the consent of the Sep, e t ~~. The books and accounts of the

river authorities are audited , as are- other S t i te age ncies ’ hooks  and C i C c  e t e e t t S

by the State Auditor.

On the other hand , the authority resembles i local unit of government .

Its jurisdiction is ali en over a small area ; it is subje~ t t o  the superv - sion

of the Texas Water Ri ghts Co~~n is sion , and in some [nSt,neees I c )  tim e ‘ I c  \ S  O ; e t c - r

Deve l opment Bo ard , w i c . c h  has been d e l e g a t e d  t i n -  d e i t i e s  t h a t  t i -c ’ S t a t -  i c - c l n

n a t i o n  I t eg i n e e r  t o r m e r l y held.

-C-C-



D, LOCAL ADMINISTRATIVE AGENCIES AND PROGRAMS

Se -y e -ra t uni is of l u c c i  I government in Texas are authorized tea engage in

various water programs . Counties , cities , and the various kinds of water

districts are all authorized by statute to undertake certain projects.

I. Counties

Texas counties per form a dua l governmenta l role . They carry out a number

oi direc t service functions for their people , and the y also serve as agents in

car ryin.~ out the state law . In both roles counties are responsible for

va r ious  p hases of water programs .

a .  W a t e r  Resources  F u n c t i o n s

Ear ly in the State ’s development , c~~mnties were relied upon to undertake

certain water-related functions . They were authorized to clear and improve

streams for navigation and to make drainage and flood control improvements on

pe tition of specified numbers of property owners. These programs, however ,

were limited , as cons titutiona l limitations permitted onl y a spe cial assessment

tax to f in a n c e  t he se  i m p r o v e m e n t s .  The c o u n ty  r e m a i n e d  the  u n i v  u n i t  of l o c a l

g av cr u m e n t  a u t h o r i z e d  to  p e r f o r m  these  s e rvi ces  u n t i l  191Cc , w h e n  t l~ Constituti on

was ti me -c eded to  permi t the e s t a b l i s h m e n t  of s p e c i a l  d i s t r i c t s .  S i n ci - tha t time ,

t h e - s c ’  ecu’ u n i t s  have a s sumed  mos t of t he  d u t i e s  of m a kin g  suc h improve-me n

b. Taxing Authorit y

S i n c e ’  the withdrawa l of the State t re~m the ad v a l or en i  t a x  f i e l d  i n  19 5 1,

counties hav e b e--en authorized to increase t h e i r  t a x , - s  cm nd  t o  spend  th e ’ e c i d :  t i on , i l

I unds for  flood c o n t r o l  p u r p o s e s .  Those countieS having taxable va luc - s of $2~i e e

m i l l i o n  or more on t i e ,- lix rolls may spend up to $15 , 000 ci -- t a r tor the- p u r p o s e -

of mak ing  a p r e l i m i n a r y  eng i n e e r i n g  s u r v e y  r e -L it i n g  t o  d r a i n a g e . r e - c  l u n a t e  on ,

and conservation , as well us leve e improve -me Pt  e c t  I l oad c ant ro I . Ami d a l l

- 51) -
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count le-s mu’. expend road funds for the purpos e oi constructing ditches for

d r a ln a g t -  along the roads .

Thc:;e counti es which have been relieved of the payment of State taxes

b e c a use ~et “ gr c e t  p u b l i c  c a l a m i t y  are given special broad powers to  c o n s t r u c t

and m , i i n t a i n  p o o l s , lake s, reservoirs , dams , canals , and wa t e rways  tar flood

contrc il , dr ainage , and i r r i gation purposes. They may issue bonds not to exceed

- ne -  -~~e a c r t h  of t O o  a ss es se d  v a l u a t i o n  of the rea l p r o p e r t y  w i t h i n  the  c o u n t y  to

d uke- t b ’ s - - p r o j e c t s .  Mos t of these  c o u n t i e s  a re  in  t i m e  c o a s t a l  r e g i o n .

c.  C o o p e r a t i v e  r o g r a m s  w i t h  Fede ra l  Governm ent

l O X i s  c o u n t i e s  have a u t h o r i t y  to c o o p e r a t e  w i t h  the  f e d e r a l  g o v e rn m e n t  i n

n a v i g u tion projects. They  may issue bonds up to one-fourth of the assessed

value ot the re’,e l estate in each county to pu rchase  land and r i g h t s - o f - w ay  for

suc h rojects , and th ey have the power of eminent domain to aid in carry ing

out this authority. They may convey these lands without cost to the United

States , if nec essary , to aid in navigation projects under taken by the federal

government. Coasta l counties are speciall y authorized to provide t he ri ght-of-

way and casements necessary for the intracoastal canal.

Sireii Lur coeperition in flood control programs is authorized . Counti es

may c - r e - -c - t o  indemnif y the Uni ted States on account ot danmag -s or claims

aris ing out 01 ea r  connected w i th the construct f e f l  O f  sue  Ii flood works and mci v

trans {c- r wi thenmt monetary consideration the- c ounty land ami d rig h ts i n  la nd

n e e d e d  t a r  SOc h f l o o d  c o n t r o l  w or k s

d . e l - n t  [ i c  t i n g  e c u t i m a r i t y

le-xas co eiflt ies ha ve t ie e author i t ’  t o  c a n t  r a c t  wi  t i e  c m i v it V or t own . end

may u c c g c i  r~ - t i c t  c i  Sy s t  e rIc ’ ; c u e d  w e t e r  S e i p p  IV r ’ce e -r voi rs I ~r t I m e -  t c c i r p e e s c -  ct

s u p p i v i n g  w i l e - ‘th e se c o e m n t i e ’ s  , i e c t i e e n i Z e d  t o  a, c c c i  r e  - u wa t e r  sem ~ t y  t r am

subt e m u d - a u  wat ers nov se ll , c i t r i c  t ( C )  s e - i l , c m i i  et c l i v e - i  avi v C I  c i i  I I su c h

— SI  - 
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water to any public or municipal corporation .

e. Administrative - c e n c y  ~ f State Government

In addit to the authority to participate directly in water programs ,

counties act as administrative agencies of the state government. They are re-

sponsible for enforcing the state laws , including fish and game laws , and water

laws pertaining to water districts .

f. Creation and Supervision of Local Water Districts

Under the genera l water law statutes , the cc~mnissioners ’ c o u r t of a c o u n t y

is empowered to create all types of water districts which are located entirel y

withi n the county. Some types of districts , (for examp le , levee- , drainage ,

water control and preservation , and navigation) which inc lude land in severa l

counties are also organized by a sing le county board or cc*munissioners court.

The county commissioners cour t appoints the governing board of levee , drainage ,

and navigation districts , and the boards of water c o n t r o l  and p r e s e r v a t i o n

districts situated in onl y one county. If there are- not enough r e - s i d e - n t s  t o

co ns t i t u t e  a go verni n g body fo r  a fresh water suppl y district , the- c ommissioners

court may appoint a three-man governing board.

Ostensibl y, counties also have a certain amount at  supe - r v i s e e r v  a u t h o r i t y

over genera l law districts. The county auditor , in a county having an auditor .

has genera l oversi ght of all the books and records ot all time c e e c e e i t y  e e t i i e - e r s ,

as well as those of the district or state , who c ue c m u t h m o r i z e - d  t e a  r e c e i v e  or

collect money. Districts a r e  r e q u i r e d  to  f i l e ’  with t i m e  c o u n ty  , u u d i  t ar  i cop y

of the requisition for a ll purchases of supp lies and m a t e r i a l s  ami d , in  some-

instances , the county auditor is required t ea p r e s c r i b e  the acc - ecc mm et i n g s y s t e m

for the districts in the county. There are , tmo wc- v er , many es c e e p t  ion S  tO t i e - d c

genera l rules. Popu lati on-bracke t bi his ol ten exe- Icicle spec ii ic c ’ e c e t  I i - s

these  p r o v i s i o n s , and mos t of the district-enab ling l e g islati o n pre - v u d e’s
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speci ftc all y tha t the district directors shall employ a competent , private

auditor to audit the district ’s accounts. It is provided , howe ve r , t imat any

ci.~~ issioners court shall have the authority to employ a disinterested , compe-

$ tent , and expert public accountant to audit all or any part of the book., re

C, er d s , or ac c o u n t s  a t  any district officer when , in its judg e-me-mit , an imperative

p u b l i c  necessi ty exists.

Thus far Texas counties have not been too active in undertaking responsi-

bilit ie s in the area of water resource administration and development. Some

of this inactivi ty may stem from l imi t a t ions  upon the t a x i n g  power , ~hj~ e par t

may arise from the fact that other units of government (special districts) ,

better suited to perform these funtiona , have p re~~pted mos t of this field.

2. cities

a. Construction and Adminia~ ration of
Local Water Supply and Waste Disposal

Unlike counties , cities exist primaril y to regulate and administer the

local or interna l affairs of their incorporated territories. For this reason ,

they have a vital concern in maintaining an adequate munici pal water suppl y.

Texas c i t i e s  may c o n s t r u c t  m u n i c i p a l  w a t e r  sup p l y sys t e-rea- and issue the bonds

req u i r e d  t e a  c o n s t r u c t  them if such c o n s t r u c t i o n  and b e~~~~in g  a re  a p p r o v e d  iii

popular elections. They also have authority to contract with private water

com p ci e e i e s  or w i t h  w a t e r  d i s t r i c t s  to  supp l y m u ni c i p a l  w a t e r .

Munici pal water-supp ly systems are used not onl y to provide water icr

urban domestic use , but also for such city serv eces as fire- g r ea t co, t i on , s t r e

spr imi klin ,, s u i r r i c u g  pools , and parks . In addit ion , many ind us t r i e s  and

c c~~tic rci u l e g ta b Li s i~~cnts draw ore the mun ici pa l wate r s e r ’ p i v .

Anot her s e r v i c e  cities are r e q u i r e d  to  u n d e r t a k e  i s  t t i a  c c l  w a s t e -  d i . p e c s , e l .

Texas cities ‘ur e authorized to e - oflst re mc t sewer systems mu id - c - w a g e  dis ’ c s al

pl ant s . Mos t of th e s e ’  p l a n t s  n e - s t  he -  I i e;irc e C e 1  i~ i t h  br eed i s s e s - s , w h i r l ;  ii i-

— - ‘ 3
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subj ec t to the voters ’ approva l and to the s t a t u t o ry  and c o n s t i t u t i o n a l l im i -

t a t i o n s  r e - g i r d i n g  i n d e b t e d n e s s .  If the city counci I desir e ’s , it n ov l e vy

se w ag e  s er v i c e  charges to hel p mee t the expense of this s e r v i c e . A n o t l m e r  source

em revenue for construction ‘f munici pal sewage treatment plants is the federal

a i d  a v a i l a b l e  t e a  s om e c i t i e s  unde r  t ime  F e d e r a l  Wat e -r Pollution Control Act.

b. C o n s t r u c t i o n  and Administration of Flood Control Measures

Flood protection meastmres are also undertaken b y cities , as many cities are

located on or near  s t r e a m s  s u b j e c t  to  overflow . Home rule cities have the

powe r to straighten , widen , or in other ways improve , any r i v e r  or s tream wi th i n

the ’ ci ty and to levy  a special assessment on the property owners speciall y bene-

fited. They may a l s o  establish improvement districts to undertake these func-

tions , and these districts may issue bonds for making such improvements. All

Texas cities may cooperate with the federa l government in undertaking flood

control measures. They may acquire lands , easemen ts, and ri ghts -of-way and

may deed these wi thout monetary consideration to the United States to aid in

the  f lood  c o n t r o l  progr mlm a u t h o r i z e d  by Congress. Furthermore , cities may

borrow or a c c e p t  g r a n t s  f r o m  the  federal government to undertake ’ such improve-

ments.

c. Construction and Administration of Navi gation Improvements

Te-’xas c i t i e s  l oca t ed  on navi gable streams may acqui  r e l a n d  I or the pu rpose

01 e s t a b l i s h i n g  and m a i n t a i n i n g  wharves , do cks , ra i t w e c ,- terminals , or an~- othe r

aid t o  nav i gat  i o n .  The- y may  a l s o  d e-e - d t h i s  p r o p e - r t \ -  t o  t i m e ’  f e - d c - r u  I g o v e r n men t

b r  the i m p r o v e m e n t  at  n a v i g a t i o n .  A n y  c i t y  s i  t u a t e - d w i t h i n  t i m e- t i -r n t ;c rial

l i m i t s  ci t u nav i g a t i o n  d i s t r i c t  and h a v i n g  a dee -p wat er p e r t  may p u r e  i m a s e -

o t i s t r u c t  , own , and maintain dikes , sp i I lways , 5c  iw~ I I s , - ui e 1 br e~- es t e - r ~ I ’

p r o t e c t  th e c i t y .  F u r t h e r , t i m e ~\- may  - i c - v o t e- a n d  r e - c l a i m  s e i ; e :e c - r c - e t  u l - c w  I _ n e i l - -

e tong the- w e t e - r I  r o n t , d redge . - c t u u e e c e c - is , en d  h i u i  t e l  in ch ~j c~ e e l - di e i - ee ks , p i - u s
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wharve s , and boa t b a s i n s .  To f i n a n c e  t h e - s e  i m p r o v e m e n t s  t o  t h e i r  harbors ,

coast~’il C it ie s may ssr m c - bonds.

d. Constructio n and A d m i n i s t r a t i o n  of Hy d r o e l e c t r i c  Plints and Power

1&’x,is ru le’ - - e a u v  c r - -rat e , purchase , and distribute- hydroelectric power.

They nay own and c -r ate  munici pal elec trical p lan ts and may contract with other

gener uti -r g uge- n c i e~ for el e c tri c - i l energy. Nemeerou~ Texas cities now purchase

part a a l l  e) 1 t h e i r  e l c e  t r i c i t \  f r o m  a g e n c i e s  g- -n e r a t i n g  h y d r o e l e c t r i c  power ,

such -s the Lod c - r  e ’ c e l o r a e t o  R i v e - r  A c : t h o r i t y  and t h e e  B razos  R i v c -r Transmission

Electrical Co-Op ecct i ve- .

i .  W a t e r  D i s t r i c t s

a.  Func tions and_T ypes  of Water Districts

Since the l9O~. constitutiona l amendment permitting the creation of special

districts , water districts have become the mos t important unit of loca l govern -

men t undertaking water program s in the State. The local water districts , to-

gether with t ime- f e deru l agencies , an .’ t h e -  action agencies wh ich construc t,

op e r a t e , and m a i n t a i n  most watorw crks and water pro jects.

~~ot c . r d i s t r i c t s  i n  1c-xas  u n d e r t a k e  a l l  a t  t i e - -  m a j o r  t p c . -5 of w a t e r  pr egr ums ,

inc lu d i n g  I l oce d c o n t r o l  , d r a i n a ge ’ . i e m v i g a t i o n , S e’Y~i~~ c disp e esa 1 • power  seep p  l v ,

g round  — w , e t e r  - - c i t  r o l  , mosqui to C c e n t r e d  I , S O t  1 c c ’t i Se  rv  i t  ion , aide1 re- cr e - ,u ti ‘11 1’-,

we- 11 as i rr I gu t  i a i r , d o m e s t i c, e aeacrr rc Ia 1 , and  i nd ims t r i o  I w i t  e r  a upp  1 y .  T tie -se ’

asks oi supp I vi op and cent roll ii- - ; c te r aft c-n i n v o l v e  t ie , ccn s t r u c t  ion ~‘t

Ieve’o e , ~l ems , i;ik c~~. -e nd powe r foci lt t ies , ‘c t i e - channe l i ie rp, , ~- 1 e - a r i n g ,  a n d

ma int c- n d O e  0 1  str ain- — c e c i l n e v e r - - . ‘~~e t e - r d , s t e  e~~- t s  i n  1 x ,es c l- i  a l l  01 t h e se

l i i  ngs , tie d more-

i~ , 1 t e r  d i~~t t i i  t s  n i  b r c m l e , d  e m n d e - t - p c - e e c  ra I ‘c sçu- ~ ‘ , uI l e s s . O d d e d  b a t h

c l ess i i  m at i i c e s  ,u r c - - ‘en ; ct iv 1; dcc ; 1 1 1 -  - - e s . 1 ICc - I c - ~‘ 1 S l i l t  c u r e  - - ‘I t i m e  - F c - ,i  I c ’ S

d i s t r i c t  b c  spe c i i i  cm - c l 1 0cC , c c c  ‘ h i l i ~~ h I d e c e ’ c c c e , u I  uc,~ c re e d  F e e d

powers t e e Ij~~ t t j ~~t~
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There are thirteen types of general law water or water-related district s.

A list o1~ the type of districts which may be created under the general law is

shown in Table I.

Table I. --Types of general law water districts in T exas

Water Control and Improvement Municipal Water
Water Improvement Irri gation
Water Control and Preservation Levee Improvement
Water Power Control Drainage
Water Supp ly Navi gation
Fresh Water Supp ly Conservation and Reclamation
Underground Water Conserva t~ on

As can be seen, the ,  mission of the district is gene rall y indicated by the

prefix to the title , “Irri gation Districts ,” “Water Control and Improvement

Districts ,” “Drainage Districts ,” etc. The statutes describing and authorizing

water districts fill two volc~nes of the state code , running f ront  Article 7466

to Article 8280 and covering more than 2500 pages. The length and complexity

of these laws are due , in par t, to the fact that , since the passage of the first

conservation amendment in 1904, new wate r  dis tri ct leg i s l a tio n has s imp ly been

tacked on to the old.

In addition to g e n e r a l  law d is tr i c ts, there ’ are over 400 special water

districts which were created directl y by the leg islature. These bear variou s

names , but the official names g i ven them are  n o t or i o u s l y unre l i a b l e  as inch -

cators  of the  a c t i v i t i e s p e r f o r m e d  b y the  d i s t r i c t s .  A l a r g e  nc~~ber  of t h e s e

are simi lar in form , and perform the same functic ens as districts c e r g a n  ze ’d

under the enabling acts. Some are basinwide tn Scope , and art- V e S t e d  wit im

b road powers to  accomp l i s h m u l t i p I c -p u r p o s e  deve I ‘po nt e e l  t he- w a t e r s  0 1  t Ic e

e n t i r e  w a t e r s h e d .  ( S e e ’  ‘ W a t e r s hed D i s t r i c t s  and ‘rce c -r ;mun s , “ ‘, i ~ ’e “e 7 . ) t t t i i e r s

per f o r m  one or two spe ci f i c task s, muctm u~ m e u l t i c i t v  d i s t n i c t s - - ,u I - - g e -  c t

— ei~~i — 
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district which has become very popular in Texas since World War Il--which

provides water suppl y or sewer facilities for the member cities. There are ,

in addition to these types , several other special act water districts.
$

b. Creation of  h~i te- r D i s t r i c t s

The method provided for the creation of the genera l law distric ts is

loin -e d in the enabtir i g leg islation . Most ot these enabling statutes for

surxa~ e water districts provide four steps in the procedure for establishin g

a dis trict. They are’: (I) a petition for the establishment of a district bu’

a certain otnober of taxp:e~-ing residents , (2) a hearing be-fore the cocmty

ce~ umm issioe e’rs court or othe r authorizing agency, (3) approva l cci the action

by a popular election , and (4) the appointment  or e l e c t i o n  of the  d i r e c t o r s  of

the district.

Surface wa ter districts (other than munici p a l l y created districts) with-

in one county may be establ ished by the- county board. The agency authorized

to  c r ea te  b i c o u n t y  d i s t r i c t s, however , va r ies  f rom one s t a t u t e  to  a n o t h e r .

For ins tance , levee improvemen t districts , if l ocated in two or more counties ,

may be c r e a t e d  b y the  c o u n t y  board s e l e c t e d  by the  d i s t r i c t  t e ~ I c a — , e- a u t h o r i ty

over i t , while for a similar navi ga tion district , the c o u n t ’ ,- in which mos t at

the land is situated receives t h e  petition . The Texas W a t e r  Ri gh t s  C e , m i e e i s s i c e n

rece i ves the petition te en the establishment of b icacen t y w , u t c r  i m p r o v e - e n - c  n t

d i s t r i c t s  and w a t e r  c o n t r o l  and i m p r o v e m e n t  d i s t r i c t s .

The- proced ure tar establishing an undergrce e,end w a t e r  d i s t r i c t  is somewha t

more c omp lex . Tlm~’ Ground -Water Core se-rvation D i s t r e c t s  Act (Ai t. 7~ -’~O-3c)

pr ovid i- ; for the c e e n s e ’r v a t i  eeC and e r e ’ s e - r v a t i e ’n ccl u n d e r g r - u u e c . I s at , -r  l c - - , e - r v a i r S

- ‘r s c m h e h i v i s i o n s  t b - - n - - o f .  The-  o r g a n i z a t i o n  ot  s e e P  d i s t r i c t  i n v o l v e - s  tw e c d i s—

t in ct preu c ’du ne-s : (1) tite des ire ut in a: arc cend erg rec mnd n c- s c e n - a i r  ,cr  sce !’

div i si on ric e-r e - c t , and (2) the c i c - a t l a n  p r a e e c  e l i d e ; . The lc-x- ,es ~~ d l r Ri u ’l m t ’u

Cc~umm i S S i e) f l  telc u -,t I i r - t , c - i  t e e - n  ,et m t s ‘wee i nst - en - e- er upon a land ’s- et c- i ‘ s

— 
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pe t i t ion , desi gna te an umedergound water reservoir oc subdivision thereof.

A f t e r  su ch a des i gna t i o n  by the C~~~~ission , a gro und-water district , cote ’r-

minous wi th  its boundaries , may be formed according to the prcc edure laid down

in the Water Contro l and Improvement District statute- .

As has been noted , no t all types of water districts found in the St ,u t e-

may he created under existing statutes. For examp le , nei ther a local

ccevernment nor the Texas Water Ri ghts Commission is authorized to or g a n i z e -

rive t- au thorities , valley improvement districts , or water n c - e r e c t i o n  dis tricts.

These and others , with names such as watershed districts and authorities , flood

and i r r i ga tion districts , navi ga tion and por t districts , san itation authorities ,

wa ter and soi l conserva tio n dis t r ic ts, wa ter and sewer improvement districts

and au thor i t ies , municipa l and industrial author i ties , and so on , may be

crea ted onl y by the Legisla ture.

c. Number of Districts

The total number of water districts in Texas is very diffi cult to deter-

mine . One reason for this is tha t various types of genera l 1~~w districts mac’

be crea ted by a number of ditferent agencies: counties , cities , and the Texas

Wa ter Ri : :iits Commission. Further , there are t h e ’ s p e c i a l  l aw d i s t r i c t s .  Se~~;~

of  t hese ’  r e q u i r e  an e l e c t i o n  of c o n f i r m a t i o n  i n  the le cc a Ii ties i nvo lve- ct , ~ nd

in s ome- i n s t a n c e s  t h e e ’  p r o p o s i t i o n  f a i  Is to re- c e- i vi- an ~i f i  rm,e l i v e ’  Veil e . t n

for tunate l y, sp ecial act districts voted down in confirmation elections arc

r e t a i n e d  in the statutes and are like ly to be inc l ude’d in cciv c c e e s c e s  ee l

districts.

Unti I the Legis lature enacted u statute reqe ii ring a copy c c i  the - ‘ m e t ,  r

or a c t  c r e a t i n g  a d i s t r i c t  to  be t i l e d  w i t h  Iee e Texas W a t e r  Ri ghts Cc~mni ss ion

( l 9 5~~), there was no win’ of k n o w i n g  t t e e ’ t o t a l n e~ mb -r -~ I w a t e r  d i s t r i c t s  w i t h  - c t

a co u n t y  -h n - — c o u n t y  a n d  c i t y — b y — c i t y  ce n s u s . i n - c - c t  wi tli t h i s  r e - p e e l  re - r i , 01 , i t  is

- e~~ -
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difficul t to asce- rt ,c.n the total fi g ure , because many districts are e i ther  dor-

mant or have be-en abolished or annexed by munic ipal i t i e s .  Furthermore , there

has n ot been comp l e t e  comp liance-  w i t h  this  r e g i s t r a t i o n  r e q u i r e m e n t .

d. Powers

Special districts in Texas ha ve been granted sweep ing powers by the

Legislature in matters relating to water. For example , the mos t co~~ on t y p e

of w a t e r  di s t r i e t , the  Wate r C o n t r o l  and Improvement D i s t r i c t , may p rov ide  w a t e r

for irri gation as well as for domestic , cor erc ial , and industrial uses. It

a l s o  may improve rivers for navi ga t ion , and undertake dra inage’ prograc’s, as we-li

as build dams, reservoirs , and lakes; and it may operate sanitary sewe r systems ,

collect refuse , and so on. Such a district may eve n be formed to d e t e r m i n e  t he-

feasibility of forming a district. Other types  of districts , especiall y those

authorized by earlier leg islation , have more limi ted authority.

The powers and functions of an undergrotmnd water district include :

(I) making and enforcing regulations for the conservation and recharg ing of

undergro u nd reservoirs; (2) making and -nforcing rules -agains t waste;

(3) i s s u i ng  pe rmi ts I o n  the drilling of wells within the reservoir; (~ ) requir—

i e ~~ r e p o r t- -- on the drilling, equippin g, and comp letion at wells; (5) acquiriee e

lands f~ir the p - en c ase’ of recharg ing operations ; (7 )  m a k i n g  s u r v e y s  and p lo ts am-ed

carry ing on re-search re~~utive to ground water; and (8) enforcing by injemncti on

or other a p p r o p r I a t e ’ p r o c e s s  the dul y adopted regulations ,ef the district.

Thi t :  wide v a r i e t - ~- at water districts cr e- ,ite- d by spe c i a l  a c t S  and their

lu ck ~ i nm fl hteir:’; l ty make- i t  d i f f i c u l t  to ge neralize about their p e cwc~ r s .  Many

e l  the di St r j e  t c c  e l  ted b y t t ~ c Legis lat ce re are ’  s i m i  b r  in  fo rm and  p~-r  f- cm time-

same lunct ions is districts create- -i under the- g e - n e  r a t  s t a t u t e ’s . Ii one e -xcl cmde -;.

the  r i v e r  a u t h o r i t i e s , d i s t r i c t s  d e a l i nc p r i m a r i l y  w i t h  soi l , ‘r e e sj oi - e , c m i

st-vt- i ui e ther t v t -c - -
~ such - - - san  i at ion -end w,m I c r  r err c i i  1 d O  d i st r i c I , t h e n

- ~ ej -

_  _ _ _ _ _  _



- -

m o s t  01 t h e e -  d i s t r i c t s  t i e -  Ve ry  s i m i  i , c r  t o , and f u n c t i o n  i n  t h e -  sam e- w , u v  as ,

w at e r  c ’ e i t r o l  and i m p r e v e - r e e ’ n t  d i s t r i c t s .

—~u te- r districts ~cre units of gove-rni-nent , and  leave- the  u sua l c o r p o r a t e

pe ew ers --th e - power cci eminent domain, the power t o  levy taxes and special assess-

me’nts , and t u e  pow e r 1 ,~) iSSUe bo nds , subject to u n  tations appearing in the

e n a l i l l e i g laws . lit i c l t i ll in g their missions , districts are au’ horized i ’  make

ne ’c c a t S , e r v  surveys , examinations , i n v es t i ga t ions , and pla ns; to purchase or

construct , end maintai n , wa ter works and facilities; and t o  c o o p e ra t e  and

c o n t r a c t wi te i ted cr ,i l agen cies , ind i v i d ua l s , priva te corpe irations , other

distri cts , n yc-c authorities , and othe r  mun ic i pali ties.

e .  A d m i n i s t r a t i v e  O r g a n i z a t i o n

Wa ter districts are governed by boards of dire ctors of various sizes and

k ind s . Those fo rmed  under  the  general laws are governed by boards composed of

f rom three to five directors each. In levee improvement , d r a i n a g e , and wa ter

control and preservation districts , the directors are appointed by the county

board. But in water improvement , water control and improvement 1 fresh wa ter ,

and u n d e r g r o u n d  w a t e r  d i s t r i c t s , the  d i r e c t o r s  are elected by the real proper t y

owners who are qualified voters of the district. Some districts may be d i v i d e d

lee r e l ectoral purposes in to divisions or precincts. For examp le , the dire- - t o rn-

of a water improvement district may divide t hee district into e qua l Sections

and provide t i e e t  tN~ directors s h a l  I be e l e c t e d  from thes e s e c t i o n s . And the

“precinct method ’ 01 electing dire-c tars is requirc- d tar underground water

d i s t r i c t s .

The quce h l i i i  i o n s  r e q u i r e d  f o r  d i r e e c t a r s  , c r e  S i ’ e p l e ’ . l i e  V el i e;- -t be- e ’sac - e s

c c l  r~-aI p r o p e r t y  in t l e e -  d i s t r i c t , over 2 1  y e a r s  e el a ge- , r c - s i d c - c e t s  c c l t ime- s t l t e -

end  d c ; t n t  i t .  - m d  e l i gi b l e  t e e  n e c t e ’ . The~- ar e -  n o t  r e - q u i r e - d  t e ’  h a v e  p a r t  i~ u l a r

p r o t e s s i o n i l  q u , u l i i i c i t i o n s .

— c i) —
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Board dir ectors for distr icts crea ted under special ac ts are also selec ted

in various and unique ways. In fact, one of the reason s of ten given for

~~ creating a district by a special act of the Legislature is to provide represen-

tation on the Board for constituent el~~ents, such as in multiple -city di;tricts.

The most preva lent methods of selecting these directors are by appointment by

th e Governor, another state official , or members of the constituent unit’ . The

size or the governing bodies ranges from 3 to 21 members.

f. Control and Supervision of Districts

There is little control or supervision of water district by either state

agencies or the public. In fact, the genera l criticism that the public is

unable to exert adequate control over special districts applies with equa l

validity in Texas. The rapid multiplica tion of dispara te, of ten overlapp ing,

water districts of all kinds and sizes makes it impossible for even the most

conscientious citizen to understand their problems and activities , much less

watch and regulate them.

Equally true is the criticism that there is a lack of control , supervision ,

and coordination by the State. The criticism stems from the fact tha t the only

legal restrictions usually pertain sole ly to financial powers and the

engineering soundness of proposed projects. This, in turn, results in un-

coordinated, splintered efforts among these governmenta l entities , which can

sometimes lead to an irrationa l competition for public monies without inte lli-

gen t we ighing of the relative merits of competing demands .

The entire program of supervision of water districts by state agencies

LOII5L ~,LS of the following : water improvement and water control and improvement

districts which issue bonds must submit their proposed engineering plans to the

T*’xas Water Rights Commission for an investigation as to the engineering feasi-

bi lit y of the proposed project. The bond issue to finance such a project mus t
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next be examined as to its legality by the Attorne y General. Bond issues pro

posed by all genera l law and mos t special act water districts mus t be submitted

to the Attorney General. The only factors considered by these agencies are the

technical engineering and lega l aspects , and after the plans and bonds are

approved , there is no supervision of the actua l construction to ensure that it

is in accordance wi th the approved p lan. Nor is there any supervision of the

sale of the bonds. Levee districts are required to submi t their plans for the

approval of the Commissione r of the Genera l Land Office. Thi s, too, is an

examination only as to the engineering soundness of the district ’s plans . Water

rights of all districts diverting water from rivers and streams are subject to

the same contro l by the Texas Water Rights Commission as the Commission

exercises over all others.

There are also few statutory limits and controls upon the financial

powers of most districts . The majority of districts operating under enabling

acts enacted since the 1917 Conservation Am endment are free from state -

imposed limitations . The only requirement in most cases is that the bonded

indebtedness be incurred only after approva l by a majority of the property

taxpaying voters of the district voting at any sing le election . No tax or

debt limitations were placed upon most districts organized under these statutes.

This results in a contrasting situation wherein the State , the counties ,

and home rule and genera l law cities are subject to constitutiona l or statu-

tory debt and tax restrictions , whi le water districts , genera ll y, are not.

This, of course, is one explanation for the rap id growth of water districts.

4. Soi l and Water Conservation Districts

Soi l conservation intimatel y affects the conservation of water resources.

The rate of runoff , the amoun t of silt from erosion , and the infi ltration of

water to recharge ground-water reservoirs can be influenced by soi l conservation ,

and are crucial to a water conservation and development program . This is well
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stated in the Texas statute called the State Soi l Conservation Act , which states:

“That the consequences of such soil erosion in the form of
soilblowing and soi lwashing are the silting and sedimenta-
tion of stream channe ls, reservoirs, dams, ditches, and
harbors; the loss of fertile soi l material in dust ~torms ;
the piling up of soi l on lower slopes, and its deposit
over alluvial plains ; the reduction in productiv ity or out-
right ruin of rich bottom lands by overwash of poor subsoi l
material , sand, and grave l swept out of the hills ;
deterioration of soil and its fertility, deter ioration of
crops grown thereon,... a blowing and washing of soil into
streain~ which silts over spawning beds , and destroys water
p lants , diminishing the food supp ly of fish ; a diminishing
of undergr ound water reserve , which causes water shortages ,
intensifies periods of drought, and causes crop fai lures ;
an increase in the speed and voitmie of rainfall runoff,
causing severe and increasing floods, which bring suffering,
disease, and death;... and losses in navigation , hydro-
electric power, municipal water supply, irrigation deve lop-
ment, farming, and grazing.”

In 1939, the Texas Legislature passed this soi l conservation law, which

authorized the establisitnent 01 districts for the purpose of conserving the

soil resources of the State. Impetus for the state law came from the

nationa l Soil Conservation Act of 1935, under which technica l assistance was made

available to farmers, provided they were organized into districts , in applying

soil conservation measures .

By February 1968, there had been organized in Texas 184 soi l and water

conservation districts ; these covered more than 98 percent of the land in the

State. Each district is governed by an elected five -member board of super-

visors and is an independent subdivision of tl~ State. Among other things , the

districts are authorized to: (1) carry out preventive and control measures with-

in the district; (2) conduc t surveys and investigations of flood damage, soi l

erosion, and control measures needed; (3) conduct demonstration projects ; (4)

furnish agricultural and engineering machinery and equipmLnt , fertilizer , seeds,

and such other material or equipment , as will assist farmers and ranchers in

carrying on erosion control , flood prevention , and water management operations ;

and (5) cooperate or enter into agreements with any agency, governmenta l or
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otherwise, or any occupier of lanes within the district in the carrying on of

erosion control and prevention operations within the district.

Soil and water conservation districts in Texas have no taxing or bonding

powers. Financing o. the soi l and water conservation practices undertaken

wi thin the district is met, for the most part, by the individua l farmers and

ranchers. They may be assisted in the planning and construction stages by

technicians from the U.S. Soi l Conservation Service, and they sometimes

receive materials from the federal agency. Furthermore , financial assistance

is available to the individua l farmers under other programs of the U.S.

Department of Agriculture.

The soil and water conservation districts exist to aid the p lanning of

activities within the district and to channel requests for technica l assistance

to the U.S. Soil Conservation Service. The State Soi l and Water Conservation

Board (discussed on page 37) functions largely as a clearinghouse of information

for the 184 districts , and coord inates their programs through advice and

consultation.
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E. INTERSTATE CC?~ ACT CO)Q1ISSIONS

The interstate character of severa l of the rivers in Texas has necessitated

compacts with other states to allocate these waters and to plan for the develop-

7 ment of the river basins . Texas is now a party to four interstate compacts:

the Rio Grande Compact between Texas, Colorado, and New Mexi co*; the Canadian

River Compact between Texas, Yklahoma, and New Mexico; the Pecos River Compact

between Texas and New Mexico; and the Sabine Ri ver Compact between Texas and

Louisiana.

1. Ad.-ninistrative Organization

The administration of these compact commissions is entrus ted to multimember

boards. The Rio Grande, Pecos, and Canadian C~~~issions consist of one repre-

sentative from each participating state and, since nationa l interests are

involved, a representative of the federal goverr~ ent as well. In each case,

the federal representative is designated chairman. The Sabine River Compact

Administration is composed of two members from each of the participating states

and one from the federal govertmient, the latter serving as chairman. All com-

missions require that any salary and all expenses for each representative be

borne by the government he represents.

2. Functions

The principal purpose of these commissions is to determine whether or not

the states are meeting their obligations under the terms of the compact for the

delivery of water into the river. Several of these compacts provide not only

for the preservation and equitable apportionment of the waters of the river but

also for the development of the water resources in the basin. The primary

*Waters of the Rio Grande are allocated also by international treaty and
administered by the Internationa l Boundary and Water Commission --Uni ted States
and Mexico.
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concern, however, of all four water compacts 
now in operation is that of appor-

tionment . None of then has moved very far in the direction 
of water resource

development . The Pecos River Compact C~~ uissiOn 
contracts with the U.S.G.S.

to gather data. The Texas Commission also employs a consultant tO 
correlate

and evaluate the records .

U i
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F. GOVE RNME NTAL TRENDS IN WATER RESOURCES DEVELOPMENT

U n t i l  1964, local units of government operating wi th the tedera l

government bore the brunt of the State ’s responsibility to develop and con-

serve Texas ’ water resources, as dec lared in Ar ticle XVI, Section 59, of the

State Constitution. They undertook and financed the programs to bui ld dams

and re~.ervoirs, to improve the harbors, to operate and maintal n these

facilities , and to do the n~.m~erous other things required in these programs.

As the population and industrialization of the State have grown, the in-

creased water prob lems have made necessary the creation of new water agencies

and the adjustment of the size of local units to better fulfill their

functions . Much of the responsibility for water development shifted from

the county to water districts , and then from single-purpose water districts

to multiple-purpose river authorities. Parallel to this development has been

the trend in cities toward water districts, and toward multicity districts to

undertake projects which a city alone could not develop.

These changes were accomp lished in a patchwork manner . Newly created

units were often given tasks, responsibilities , and authority already

possessed by older uni ts . As a r esu l t , nunerous local agencies have over-

lapping authority and responsibility, and in many instances there has been

little coordination between them. At the beginning of the present accelerated

p lanning program in Texas , there were more than 600 river au thor i t i e s, water

districts , and other loca l or regiona l political entities wi th direct respon-

sibi lity for some aspect of water development. As in the case of state and

federal agencies , the need for effective administrative planning and coordina-

tion increased as the population of the State increased and the demands for

water continued to grow .
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Beginning in ~964, under the direction of Gove rnor Connall y, the State of

Texas as a whole become the focal point for the deve lopment and management of

water resources in Texas . Whereas responsibilit y for water management began

with cities , followe d by watet districts , and multicity districts and river

authorities , the recent trend in water management in Texas has been toward

greater centralization of responsibility in statewide agencies . This trend

has not been dictated by a new theory of water management but has been neces-

sitated by the increasing complexity and size of water problems and the

increasing difficulty of loca l units of governments to deal effective ly with

them.
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THE TEXAS WATER DEVELO PMENT BOAR D

I t s  Organ iza t ion

Its  Funct ions

October 1967

The purpose of this report is to briefly describe the laws under which the

State of Texas functi ons with respect to the development and management of its

water resources. One of the major organizations to be assigned functions and

responsibilities in this area is the Water Development Board. For the sake of

simp licity and clarity, activities of the Water Development Board have been con-

densed into the following twelve pages. Should more detail be desired on any

point herein outlined, the subject can be expanded in depth upon request.

Urged by Governor John Connally, the Legislature realigned functions

previous ly per formed by the Texas Water Cc~mnission. Investigation , planning

and developmental  func t ions  of the Caninission were trans fer red  to  the Texas

Water  Development Board and combined wi th the Board ’s f i n a n c i a l  responsi-

b il tt i e s .

Desi gnated by the Leg i s l a tu r e  as the S ta te  agency to cooperate  wi th  the

Corps of Engineers and the Bureau of Reclamation in p lann ing  water  resource

development projects  w i t h i n  Texas , the Texas Wate r  Developmen t Board moved

quickly to its new ly assigned duties. Meeting these new directive s required

the Board to define its objectives for water resource stud y, planning, and

development in terms which interpreted the obligations placed upon it:

1. To prepare a state wide plan for the development of the water resources

of Texas wh ich w i l l  prov ide a f l e x i b l e  gu ide for  the  ph y s i c a l  d e v e l o p m e n t  of
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r e~ t i e s  t h e  p e r a  t ion of ph y s i c al  works ; dnd  t h e  d is t r  i b u t  i n  and

oi availabl e supp lies in the best interests of all the State.

T.~ i n t e g r a t e  t h ~ Board ~~s cen cep t  of wate r  resource  s tud y,  p l a n n i n g ,

a d  d . l~~prn~~nt  int o i s  p l a n r tig and deve l op m e n t a l  a t t i v i t i e s  of other State

. &  n~ I 10 or d er  t h a t  t h e  p lao s  fo r  Texas ’ f u t u r e  de ve lo pm t i t t  wi I I c omp r i s e

ia i n ~ ~r at e d  i o h  p r o v i d i n g  the opt imun use of a l l  the ~~~~~~~ n a t u r a l  and

o L I I I . s ) I r ~ e~

T o  m a i n t a i n , and to more c lea r l y de f ine , the sou nd a d m i n i s t r a t i o n  of

tli ~ T~~ as .~. l t t r Deve l opmen t  Fund , i n order tha t these S ta te  monies  w i l l  be

used . e l t . t i v t I y to a e h i e v e  the  maximun r e t u r n  to the State and its peop le .

To e s t a b l i s h  a base of understanding and accep tance  of mutua l respon-

s i b i l i t y  b e t i ~een the Development  Board and State, local and Federal agencies

i n v o l v e d  i n  wate r resource invest i ga t ion , planning,  and deve l opment so tha t the

f u l l  ob l i g a t i o n  fo r  exercise  of these func t ions  sha l l  be shared equi tab l y.

S . To e s t a b l i sh where needed , and to continue where in opera t ion ,

l o n g - r an g e  programs of water  resource s tud y, data co l l ec t ion , i nves t i ga t ion ,

and resea r c h  w i t h  appropria te  agencies and educational  in s t~~t u t ton s so the

State . lo cal units of goverrnnent , and Federal  agencies  can p l a n  water  develop-

m t t  on a rati ona l basis with full knowledge of the implication s and effects of

propoi;ols b r  deve l opment on water availabilit y, quality , and use.

r~ ana l yze th prob lems and needs for Texas for full water resource

u ti  l i ~~. i t i ~~n so that required legal and institutiona l rearrangements to assure

t h e  bu~~t i .-,e at these water resources can be prepared and recommended for

s l o t vt con sidera tion .

legi ~~ ativ e reali gnment of the functions of the water agenci es of Texas

desc ribed the responsibilities of the texas Water Deve lopment Board as follows :

1. Ta prepare a comprehensive Texas Water Plan
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2. To act as the State cooperator in water development planning with the

Bureau of Reclamation and the Corps of Engineers

3. To act as the State sponsor of Federal projects where no suitable

t local agency or agencies can undertake the task

4.  To make loans to loca l g o v e r n m e n t a l  agencies  for  approved water  pro-

j e c t s  c o n s i s t e n t  wi th ove ra l l  p lanning  ob jec t ives

5. To negotiate with the Federal government for incl usion of water

storage space in Federa l projects

6. To purchase s torage space in local or Federal reservoirs  to insure

optimt
~

1 development of the reservoir sites

7. To construct reservoirs and distribution facilities as required to

move water from the reservoirs to the cities, districts , or other wholesale

customers

8. To collect basic data on the occurrence, quantity, and quality of the

surface and ground water resources of the State ; carry on the program for topo-

graphic and geolog ic mapping of the State, and to determine statewide water

requirements as to quantity and quality.

AGENCY DIRECTI ON AND ORGANI ZAT I ON

The Texas Water  Development Board is headed by a s ix-man , non-paid Board ,

meeting monthly--or upon call by the Chairman--to carry out its duties .

The programs of the Board are directed by the Executive Director , selected

by the Board , and ass igned responsibility to act through and for the Board in

carrying out its duties.

The technical funtions of the Board are directed by the Chief Engineer ,

responsible to the Executive Director , and assisted by the Planning, Pr ogram

Development, and Coordination Uni t which includes the Program Controller , two

Assistant Chief Engineers, and specialists in various fields of water development.
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The General Counsel to the Board provides the Execut ive Director and the

Board lega l advice on ques tions which arise , prepare s contr acts with a g e n c i e s ,

political entities , and consultants with whom the Board ’s business is invo l ved ,

and , with the staff of th~ Attorne y Genera l ’s off ice , p r o v i d es gene r a l l y t he

lega l serv ices required in carry ing Ou t the Board ’s duties.

The Deve l opment Fund Manager , responsible to the Executiv e Director , and

to the Board , admin isters Texas Water Development Funds in accordance with the

Board ’s d i rec t ives  and s ta tut ory requi rements .

Directed through the Chief Engineer and the Planning, Pr ogram Deve l opment ,

and Coordina tion Unit , the technical divisions of the Board--Ground Water ,

Basic Hydro log ic Da ta, Repor ts, Elec tronic Data Processing, Economics and

Wa ter Requirements , Planning Hydrology and Special Studiei , and Proje ct Planning

and Review--carry out the comp lex assignments related to the Board ’s activi ties .

The Ass i s t an t  Chie f Engineers work d i r e c t l y  wi th the  t e c h n i c a l  d iv is ions

of the Boa rd in pr ogram imp lementat ion and superv is ion ; the Program C on t r o l l e r

is responsible for maintaining a continuing system of coordination of t h e

ac tivities of the technica l divisions to assure there is no dup l i c a t ion of

effor t and that the programs under way are meeting both sched ules and ob jett ives;

the Water Quality Specialist and the Agricul tural Specialist have direct

responsibilities for programs rela ted to their individua l specialities as well

as for working wi th the  technical divisions on problems involvin g wator

qualit y and agriculture and drainage .

The Planning, Program Developm ent , and Coordination Uni t is ceso nsible

through the Chief Eng ineer to the Executive Direc tor for recommendations on

programs needed to carry Out the statutory func tions of the Board , and to meet

the needs ot the State for competent and prudent water resource investi gation ,

p lanning, and developm ent .
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The Reports Review Unit is responsible for the technic al accuracy and

presentation of publ ished material released by the Board. This extreme ly com-

plex and demanding function has been assigned to techn ical specialists under

the direction of the Planning . Program Development , and Coordin ation Unit to

provide a high leve l of c o m p e ten c y  to the repor t review function of the Board.

Suppor t fur.ctions for the entire staff of the Board are conducted by the

Staff and Office Servi ces Division responsible directl y to the Executive

Director. Through this division , the finance , accounting , personnel , library ,

f i l e s , ma i l , purchas ing,  i n v e n t o r y  ana lysis , and r epor t  d i s t r i b u t i o n  t u n c t i o n s

are directed.

Within 10 months after the realignment of the Texas Water Deve lopment

Board and the Texas Water Commission, the Board prepared a preliminary Texas

Water Plan, desi gned to obtain maximum benefits from the State ’s water resources.

During the ensuing 12 months, the Board has reviewed the preliminary Texas

Water Plan, making refinements and adjustments .

The Texas Water Plan is being designed to serve to the year 2020 when

Texas is expected to have a population of 30.5 million .

TECHNICAL FUNCTION S

R e s p o n s i b i l i t y  for the technical functions of the Board have been assi gned

to the following divisions :

Planning  Hydrology and Spec ia l  Studies , P r o j e c t  P l a n n i n g  and Review ,

Economics and Water Requirements , Ground Water , and Basic Hydrolog ic Data .

Technica l support functions are the responsibility of the Reports Review Unit ,

Electronic Data Processing Division, and Reports Division .

Each division is administered by a director under the genera l dir ec tion

and coordination of the Planning, Program Development , and Coordination Unit.
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Th~ P p o r t . s R e v i e W  s~ t ion  has t h e  r e s p o n s i b i  l i t  v for ti. hnica review

l t d  ~di t in~z a! ma nu sc r iptt~ submitted for publication as reports of the Water

P ‘. lopment Board. This sic t i on has the responsibi li ty of wri ting , compiling ,

ar  ~~~~~ L~ t a r  publi ca ti on the Board ’s monthl y news letter , Texas Water

Cond ition s .

Dilrinc~ t he  1~ ist IS months , the unit reviewed and edited more than 50

Pat r D~ ve i opm cn1 Board technical reports and one circular , prepar ed 18

month iv newslett ers , and reviewed , edited and assisted in writing 23 river

basin summary repor ts used in the presentation of the Preliminary Texas Water

P l a n at public hearing and meetings.

PLANNING HYDROLOGY AND SPECIAL STUDIES DIVISION

The Planning Hydrology and Special Studies Division was organized for the

purpose of consolidating within one division several functions formerly carried

out by sections within various divisions of the Agency.

The Division consists of four sections :

(t) Surface Wa ter Hydrology ; (2) Special Studies; (3) Water Quality;

(4) Agricultur e

To iarm these sections , 16 professiona l, administrative and technical

emp la v tcs we re initiall y assembled primaril y from within the Agency.

The purpose of assembling these especiall y selected professiona l and

technica l employees was to make flexible a system for util i zation of the varied

talents they represent. Additiona l staff has been added and will be required.

The disc i p lines of Civi l Engineering , Geology, Meteorology, Hydrology, and

Agronomy were combined to perform the following functions :

I. To continue and to refine hydrolog ic sutdies for planning purposes.

a. perform reservoir site and capacity eva l uations for the selection

of addition a l reservoir s and the re -eva l uation of proposed sites and reservoirs
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b. perform ground and surface wate r  q u a l i t y  eva l ua t ions  required for

water qu ali ty management program s

c. conduct special studies and investigations of climatic conditions

affecting availability and qualit y of the State ’s ground and surface water

d . stud y water problems related to a g r i c u l t u r a l  water  use and deve l-

opment and management to achieve practical goa ls for water conservation and

efficient use; conduct studies and make reports on irri gation project develop-

ments to include water distributi on and delivery systems, consumptive use, and

farm water  budgets .

2. Evaluate proposed alternative s of wate r development projects and

ope r at ion , and assist in e s t a b l i s h i n g  cr i ter ia  for operation of interbasin

transfer systems .

3. Evaluate the affects of waste discharge and reservoir impoundment of

water on water quality and maintain liaison with local , State , and Federa l

agencies on water-quality monitoring programs.

4. Conduct climatic studies which inc lude consideration of factors such

as drought , floods , evaporation rates, and weather modification .

5. Conduct special studies on salinity alleviation problems in the upper

reaches of several of the river basins , including the Red , Brazos, Colorado,

and R i o  Grande basins and on phreatoph y te-con t ro l  measures wherever this is a

major  prob l em w i t h i n  the S t a t e .

b. Conduct agricultura l studies directed toward achieving maximum

efficient use of water , including phreatophyte control , drainage , irri gation

system s and p r a c t i c e s .

PROJECT PLANN I NG AND REVIEW DIVISION

This division has undergone severa l name changes and changes in respon-

sibility during the transition from the Texas Water Commission to the Texas
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Water Development Board. The division presently inc l udes the following

sectionS

(1) Structures ; (2) Foundations ; (3) Flood Control , Hurricane and

Navigation .

Together these sections carry out the following assignments :

1. Study site locations and make field investigations for the Texas

Water Plan

2. Perform flood routing and make cost estimates for reservoirs in the

Texas Water Plan

3. Review reports of Federa l Agencies and Consulting Engineers per-

taining to the Water Plan

4. Review applications for permit drawings for Texas Water Rights Corn-

mission (formerly Texas Water Commission)

5. Review preliminary construction p lans and specifications for Water

Rights Commission

6. Make feasibility studies and cost comparisons of applications for

loans from the Water Deve lopment Fund (adminis tered by Water Develop ment  Board)

7. Review construction drawings and specification s for projects approved

for Water Development Fund loans

8. Prepare appl ica t ions  for permi t drawings for nine reservoirs to be

incorporated in the State  p lan

9. Make field inspections of existing reservoirs for Water Rights

Commission

10. Make f i e l d  inspec t ions  of projects under construction for Water Rights

Cc~mnission

11. Make field inspections of projects under construction after being

f i n a n c e d  by Water Development Fund loans

12. Make abs t rac t s  of reports  by Federa l agencies
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13. Compile geological reviews of the reservoirs proposed for the Texas

Water Plan

14. Flood p lains delineation work

15. Corre late upstream watershed flood prevention program

16. Correla te navigation program wi th Federa l agencies

17. Carry on Federal agency liaison program

18. Represent State of Texas on United States C~~~ittee on Large Dams

19. Make s tudies  on Seismic activities in Texas

20. Conduct coo rd ina t ing  conferences wi th  various c o n su l t i n g  eng ineering

firms with regards to construction plans

GROUND WATER DIVISION

The technical functions of the Texas Water Development Board relating to

the investigation, conservation, and protection of ground water in the State are

performed by the Ground Water Division, with close coordination of these studies

with p lanning requirements and the Board ’s Lega l section.

Work of the Division inc ludes administration and negotiation of coopera-

tive programs of ground water investigation and research with State , local and

Federa l agencies ; field investigation of ground -water resources in areas of

specialized needs or prob lems ; initiation of needed research programs with

public and private groups ; de lineation of underground water reservoirs in

response to local  pet ition ; operation of a permit system for subsur face disposal

of municipal and industrial wastes and approva l of the subsurface disposal of

oil field brines ; providing recoimnendations for the protection of fresh ground

water to the oil and gas industry and the Railroad Coimnission of Texas ; and

conduc t investigations of conditions causing or threatening to cause deteriora-

tion in quality of ground water in the State.
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BASIC HYDROLOGIC DATA

Rationa l p lann ing  for  the development of water resources is contingent

upon the ready a c c e s s i b i l i t y  of va l id  h ydrolog ic , geologic , economic and water

use i n fo rma t ion .  These da ta must  be collected over a continuous period of

record in order to support  comparat ive  ana lyses of sur face  and ground water

conditions through periods of drought, as well as periods of excessive rainfall.

The Texas Water Development Board has assigned to the Basic Hydrologic

Data Division the responsibility for collection of all forms of basic informa-

tion related to water resources planning and deve lopment. The Division is

responsible for the collection of accurate data on the entire complex of

hydrologic information used by the Board and by others who find this resource

an aid to their own water deve lopment programs .

Collection of basic information is only a part of the Division ’s responsi-

bilities. Necessarily related is the use of these data through computation ,

compilation, analysis, and publicati on by the Board staff and personnel of the

U.S. Geological Survey.

ELECTRONIC DATA PROCESSING

The Electronic Data Processing Division machine processes the extensive

basic data records of the Board. All records, including rainfall , stream

discharge , evaporation , water use, water well leve l information and other

diversified data, have been stored for handling by elec tronic processes . Since

the equipment is adaptable to both alphabetic and numeric information , many

reports are prepared by computer and made ready for publication without

additiona l typing or typesetting .

The division was set up by an engineer familiar wi th the many types of

engineering problems that can be solved by computer processes .
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The tabulations Section is responsible for putting all unit records on

punch cards and for compiling many printed reports from these cards. A corn-

putation section writes the computer programs (or machine instructions) which

I
cause the equi pmen t to handle data in the desired manner. Statistica l ana lyses

are done by a third group--the  s t a t i s t i c a l  sect ion.  Many routine details of

data handling for this section are performed by the computer after information

has been obtained by field inventories or compi led f rom published informat ion .

REPORTS DIVISION

The Board publishes through its Reports Division reports concerning

availability and development of both surface and ground water in Texas.

These reports, containing the results of technical investigations , are widely

distributed to loca l, State , and Federal agencies; i ndus t r i a l  and ag r i cu l tu ra l

interests , and to the genera l public.

To mention a single examp le of the scope and quality of repor ts  produced

by the division , Report 21 , “Water Leve l Data from Observation Wells in the

Southern High Plains of Texas,” shows water levels for the entire period of

record for 29 counties in the Southern High Plains . It contains 542 pages and

is comprehensive enough to assist individuals in the Southern High Plains

in determining water-depletion allowances for income tax purposes, as well as

showing si gnificant regiona l changes in water availabi lity.

ECONOMIC S AND WATER REQUIREMENTS DIVISION

The Economics Division of the Texas Water Conmission was established

near l y three years ago to examine the economic factors relating to water resource

development in Texas. During the reali gnment of the Water Commission and the

Water Development Board , the Economics Division became an important arm of the

Board and its water deve l opment and p lanning functions .
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One of the f i r s t  m a j o r  tasks of the Division was coordinating the method-

ology used in popul ation projections for Texas with the Water Requirements

Division (now a part of the Economics Division) and the Bureau of Business

Resea rch at the U n i v e r s i t y  ot Texas .

The first independent studies of the Division concerned water-oriented

recreation and the value of water to the agricultura l economy of Texas.

The Division works closely wi th other State agencies . An examp le of

this is the recentl y published market survey of Texas ’ 32 trading areas . The

Division , working closel y wi th the Texas Industrial Commission, compi led data

of value in efforts to attract industry to the State . The volume was

distributed nationall y by the Industrial Conmission.

The Division is engaged in numerous special studies, all designed to

assist the Water Deve lopment Board in its planning programs.
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