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-INTRODUCTION
r -

~

“This is a little case in which, once again, the
• Oovernmevit’s contract suffers from the endemic disease

or ambiguity and imprecision . The remedy, once again,

Is the conventional one taken from the standard legal

phsraacopeia.” The remedy to which Judge- Davis refers

is the rule contra proferentum, or as it is also known ,

the ambiguity rule. Literally translated contra proferentum

mesna “against the party who proffers or puts forward a
2

UI thing.” A more expanded and modern reading of the rule

contra proferentum provides that if contractual language
LII is susceptible to two or more reasonable interpretations,

Ii that interpretation which favors the non—drafting party
U 3 -

- - 

Will be adopted . . I

[j ~~~~~4he contra proferentum rule does not , however , find

application by the courts simply because an interpretive

problem is encountered in contractual language. The rule
-~~~~~

is a secondary rule of contract interpretation, and is

relied on only when -the meaning of the contract language- •

ii and thus the intent of’ the parties—is still in doubt after

the court has considered •all of the ordinary processes of
11 Interpretation, including all existing usages, genera l,

local , technical, trade, and the custom and agreement of

the two parties with each other,5 as well as “having

.
~~~~~~~~ ~~~ ~~~~~~~~~ ~~~~~~~~~~~~~~~~~~~~ 
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admitted in evidence and di4y -weighed all of the relevant

- circumstances and communications between the parties.?I LI Whilç i~ terred to as a rule of’ contract inte e ion ,

Ii -contra proterentum actually con-tributes nothing to the true

- purpose of contract interpretation, which is to establish

LI 5the meaning or meaninga Q-f sy~~plic expressions used by

~~~~ 

. the parties - to a contract, or of their expressions in the

formative stage of arriving at the creation of one or more
7

legally obligatory promises .” “ . . . (I)t may be well
-to observe that the rule (contra proferentum] . . . is not

a method by -which the true intent of the parties is

U - -determined .” Rather , application of this rule by the

• court s is simply an allocation of the burden of ambiguity

- in contract language on the basis of responsibility for its
U 9

- 

draftsmanship .

I Several theories have been advanced to support use

- of the rule contra proferentum in the contract interpretation

F -

process, notwithstanding its failure to elicit the parties

intent . The first theory underlying the rule ’s use is
- 
- b ased in the belief that the draftsman of contractual

language can, by exactness of expression, more easily prevent

mistakes or ambiguous language, and failing to do so, should
IL - 10
Ii 

- - 

. suffer from any inadequacy of the language. “(The rule

contra proferentum.] puts the risk of ambiguity, lack of

clarity , and absence of’ proper warning on the drafting

- .~~ fl party which could have forestalled the controversy; it

11 - - p!~$e$ . the drafters toward improving contractual forms;

• and it saves (non—drafting parties] from hidden traps not 

~~~~~~~~~~~~ ~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~ 
~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~ ~~~~~~~~~~~~~~~~ 
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II 11
of their own making. ” A second and equally. important

theory supporting the rule ’s use Is that the rule contra H-

U profez’entum ts an effective means of evening up one sided

agreements—primarily contf’acts of adhesion—at the expense . .
.

. 

.
. 

- -

of the stronger party. When one party to an agreement

II is in a comparatively stronger bargaining position and

uses this position of strengt h to impose its contract
U language upon the other party-, it would be unconscionable

13 to subsequently allow the stronger party ’s Interpretation

of the disputed language to prevail over that of the weaker
fl 12 - 

— 

-

U party . Ergo , contra prof’erentuin; a rule of public policy,

not. contract interpretation, favoring the party withcut

U responsibility for drafting ambiguous language, and Imposing

13 - -

~~ 
a seemingly arbitrary and punitive sanction on the party

to whom the language Is attributable.

III The field of government contracts provides an

U environment where the theories underlying the use of the

rule contra proferentu m can and have found great applicability ,

U and have thus justified the rule’s continued utilization.

While the formulation of the contract language is not

III exclusively the government’s prerogative, the general

U - 

provisions of government contracts are prescribed In large

part by regulation and/or statute, and the individual

U contractor historically has had little choice regarding

their use. Additionally, in advertised procurement the

El bidder is generally asked to do little more than submit

U a bid, and any attempt by the bidder to alter the obligations

specified to be undertaken by the invitation’s specifications

~~~~~~~~ ~~~~~~~~~~~~~~~~~~~ -‘~~~~~~~~ ~~~~~~~~~ ~~~~~~~~~~~~~ ~~~~~~~~~~~~~~~~~~~ ~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~ ~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~ -
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U terms or conditions, will - result In a disqualification

from award consideration on the basis of nonresponsiveness.

II Althoy-gh application of the rule contra proferentum

13 may appear a rather straightforward proposition once the

court has failed to establish the parties’ intent after

13 having considered all of the applicable extrinsic and

intrinsic evidence, the government contractor will not

U 
- 

prevail quite so easily. Before Its interpretation of

disputed language is adopted by the courts, the contractor

must establish that the interpretation It advances Is

reasonable, I.e., within the “zone of reasonableness.”

In determining reasonableness the court attempts to place

III itself in the shoes of the contractor at the time the

interpretation was made, and thus ascertain if the

- 

contractor’s action in arriving at a particular Interpretation

U was reasonable in view of the circumstances. In seeking

to establish the reasonableness of the interpretation it

111 advances, the contractor faces two major problem areas which

could effectively preclude such a finding by the court.

• The first problem area Is concerned with the rule which

U requires a contractor to seek clarification from the government

of any patent , glaring or obvious Interpretive problem,

III or of any other Interpretive problem of which it is aware.

A failure by the contractor to comply with this requirement

will result in a finding that the interpretation of’ the

1 contractor is not reasonable , thus allowing the interpretation

for which the government is contending to prevail

~ ~~~~~~~~~~~~ - ~~~~~~~~~~~~~ ~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~ 
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JJ Secondly , the contract6r must have relied , either

during bidding or performance, as applicable , on the

El interpretatipn it subsequently advances. A failure by the

13 contractor to demonstrate. rellance on its Interpretation

will also result In a finding that the Interpretation is

• 13 not within the zone of reasonableness.

In addition to the problems encountered in establishing

U . reasonableness , the contractor also faces problems regarding

the draftsmanship of the disputed language . If responsibility

in whole or in part for drafting the contested language ,

13 or in some oases the entire contract , can be attributed

the contractor , then there exists the possibility that

-: El! . the Interpretation advanced by the contractor will not be

adopted by the court , notwithstanding its reasonableness.
- While the purpose of this introduction Is not to

U discuss the problems surrounding application of the rule

contra proferentum In the field of government contracts ,

- 11 it does serve to identify the most basic issues. For

I 
~
j purposes of this thesis the four main areas previously identified

• will be examined and analyzed In separate chapters, although . 
-
~~

13 in actual practice they are often combined into one issue

of Interpretation by the courts and boards. The question

13 of reasonableness of’ an interpretation and the ramifications

of’ the requirement for reasonableness will be dealt with In
Ii Chapter I. Chapter II will deal with the duty to seek

0 clarification. Chapter III is concerned with the issue

of reliance and Chapter IV will cover the issue of identification

.-...—
~~
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CHAPTER I

THE ZONE OF REASONABLENESS

[1 The application of the rule contra proferentum by

• Li a court or board as a means of resolving a contract

interpretation problem is a means of last resort In the

C] interpretive process. The process of Interpretation preceding

the use of the rule contra proferentum is intended to ascertain

[1 the parties ’ intent through the evaluation of’ extrinsic

evidence as a means of determining “if it proves that the

two parties arrived at the same interpretation of the terms
13U of the contract at the outset ,” and through the examination

In intrinsic evidence to determine If there is a clear

[I expression of the parties ’ intent to be extracted from the

• four corners of the contract.

In evaluating the extrinsic evidence of the intent

• C] of the parties , the court will consider such things as
14

• their discussions prior to the dispute, actions of the
fl - 15
ii parties which express their Intent , and the question of

whether one party knew of the interpretation the other
U party gave to the language In issue before the dispute

arose.
16

El . 

-

L .
~~~~ 

-- 
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II In evaluatir~g intrinsic evidence , the contract must

be read as a whole with meaning and effect given to all the
U 17 - 14

-words in the’contz’act, and the court must analyze these

I f U words to see if a clear ir~tent is presented. Additionally,

custom arid trade usage is considered in giving meaning to
ii 18 . 

-

Li the words , as is any provision in the agreement which
-~~~~ 1

Itself establishes the Intent of the parties to have one
19

part ol’ the agreement take precedence over another part.

[J During the process of attempting to ascertain the

singular intent of the parties, the courts and boards are

ft also simultaneously seeking to determine If the respective

interpretations offered by the parties are reasonable .
L The non—drafting party need not prove the existence of an

ambiguity , i.e., an interpretive problem which lends itself

to more than one reasonab le interpretation, but instead ,

[1 1s only required to prove that the interpretation upon which

ii it relies is within the “ zone of reasonableness” , in order
Ii 20

to have the rule contra proferentum work in its favor.
21

- In George Bennett v. United States, the Court of Claims

described the non—drafting party ’s burden as follows:

El To prevail on this issue , it Is not essential that
Ccontractor3 demonstrate his position to be the only
j ustifiable or reasonable one. A specification
susceptible to more than one Interpretation , each
interpretation found to be- consistent with the contract ’s

U language and the parties ’ obj ectively ascertainable —

I~ intentions , becomes convincing proof of an ambiguity;
LI the burden of that ambiguity falls solely upon the party

who drew the specification.

~~EI I :
1L._1~ llP.~I~114 1L~ll.jIi ~1 ..I ~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~ - .~~~~
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U - The Blount Brothers Test

In deciding whether a particular Interpretation is

[1 within the zone of reasonableness , the courts and boards

have attempted to place themselves in the shoes of the

apotentiai contractor and view the situation as It was viewed
- - 22

C] by that party when required to make the interpretation.

“The reasonableness of [the parties’] interpretations cannot

be determined by considering such interpretations in a

vacuum, nor -by considering the subjective intent of the
23

— parties alone.” Thus the courts and boards seek to Identify

1] and consider the various factors which may have had an impact

on the contractor’s reasoning In reaching a particular

C] Interpretation.

The basic approach to be taken In considering the

U contractor ’s action at the bidding stage is set forth in

h. ii the often cited language from the Court of Claims decision
U 24

in Blount Brothers Construction Co. v. United States :

Li LI . . . However , contractor s are business men, and in
the business of bidding on government contracts they
are usually pressed for time and are consiously seeking

— U to underbid a number of competitors. Consequently,
they estimate only on those costs which they feel the
contract terms will permit the Government to insist

fl upon in the way of performance. They are obligated
LI to bring to the Government’s attention major discrepancies

or errors which they detect in the specifications or
drawings, or else fail to do so at their peril. But

Ii they are not expected to exercise clairvoyance In spotting
hidden ambiguities -in the bid documents, and they are
protected if they innocently construe in their own favor

II an ambiguity equally susceptible to another construction,
for as in Peter Kiewit Sons’ Co. v. United States, —

109 Ct. Cl. 390, 418 (1947), the basic precept is that

fl ambiguities in contracts drawn by the Government are
U construed against the drafter. In the case before us

_ _ _ _ _  

the ambiguity was subtle, not blatant; the contractor

I ~r.w*s genuinely misled and not deliberately seeking to

L - - . 

~~~~~~~~~~~~~~~~~~~~ 

•
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- El profit from a recognized error by the Government .
Ii Under - these circumstances the contractor falls within

the scope of the recognized formula.

However, factors other than time and business competition

U are equally important in d.eter’mining the reasonableness of

any given interpretation, and such things as custom and

C] trade usage and practice and prior course of dealing can

r impact differently on different contractors. Where, for

[I example, one contractor becomes aware of a government

El interpretation of certain language through a course of
- 

dealing in similar prior procurements, and subsequently
• - 

- 

advances a different interpretation as reasonable In the

-‘ next procurement, it is probable that the latter interpretation

C] will not be found to be reasonable. However, the same
interpretation of’ the same language reached by a contractor

- 

LI with no previous experience might well be found to be

- [1 reasonable . The decisional law thus emphasizes that the-- L i  25
“applicable criterion is reasonableness and not• correctness. ”

— II A recent decision of the NASA Board , Astro Dynamics,
- 26
-

~ ~~~~ 

Inc., seems to have added a significant factor to those

11 which will be ‘considered in determining the reasonableness
• of interpretations. Prior to that decision , - the courts
~~IJ

• and boards, in determining reasonableness , had historically

II refused to consider the acts of the drafter subsequent to

the dispute which had served to clarify the language, or

Li which constituted a redrafting of the disputed language,
27

fl for use in a subsequent procurement. In Pranz Mechanical
LI 28

Contractors1 Inc., the board said:

II 
- -

- ,_. ~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~ ~~j~ iS~~a g j ~~~
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U It has . . ., -been established as precedent , both by
decisions of this and other Boards and the U.S. Court
of Claims, that the subsequent redratting, for inclusion

fi in future contracts, of language involved In a contract
U dispute , and/or clarification in a subsequent procurementr. - specification of language which has theretofore given
fl - rise to disagreement cannot serve to forgive an unreasonable
LI Interpretation by the contractor of the earlier language,

nor properly be regarded as an admission that it was in
fact ambIguous. -

U Conversely , In Astro Dynamics , the NASA Board said: “ . -.  . we

U believe the facts here show a nexus between the two specifications

that includes time , substances and personnel to a sufficient

C] degree to aid in determining whether the Government believed

Ij the specifications were ambiguous.”29 Whether the Court of

Claims will agree that the government’s action of redrafting

C] or clarifying previously disputed language can be considered

In determining reasonableness or the presence of ambiguity

C] when there’ is a sufficient “nexus” between the two procurements 
- - . 

-~~~~~ 

- 
-

C] . remains to be seen, but the board decision would appear to ~,. . 
-

be completely contrary to the established rule.

Interpretations Excluded From the Zone of Reasonableness

C] - 

Specifically excluded from the zone of reasonableness

are those interpretations which arise from situations where

C] the Interpretive problem is patent, glaring or obvious to
30 . 

. -

the non—drafting party. The Court of Claims, in Brezina
Ii - 31
U Construction Co. v. United States , found that “ . . . saying

ii that a contractual provision contains a patent discrepancy

is tantamount to saying that no reasonable construction of

fl the provision can be made unilaterally by the contractor

until the discrepancy is resolved by the parties.” Similarly ,

0 the Armed Services Board stated In Dancy Construction Co.,

L ~~~~~~ . _______________________________________________________________
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II “ . . . it cannot be held that a contractor’s interpretation
is reasonable it the ambiguity is obvious. ” Thus, where[I a non—drafti~g party Is aware of an obvious inconsistency

or omissIon any reasonable interpretation of the contract
U provision is necessarily precluded and could not prevail.

U -When defining the parameters of the zone of reasonableness,

the courts and boards, in addition to excluding interpretations

III - based on patent or obvious ambiguities, have also consistently
— excluded from the zone of reasonableness those interpretations - -

based on a twisted or strained construction of contract

C] language, or those founded on mere disagreement of the

parties.
El - 

33
U In Bishop Engineering Co. v. United States, the

C] contractor was required to build a semi—trailer which,

according to one specification would have overall dimensions

C] - 

that were the maximum that would still allow air transportability

in a C—l33 aircraft. Another specification stated that the

C] trailer should be “approximately 39 feet in length. ” The

n contractor designed a 39 foot trailer, but the government
LI --required the contractor to increase It to 40 feet, as that

C] was the maximum length still allowing the required air

- transportability. The contractor argued the specifications

C] were ambiguous and, should be interpreted against the government

as drafter, thus allowing the claim of constructive change
U to prevail. The Court of Claims found that the contractor’s

C] interpretation of 39 feet was not within the zone of

reasonableness, saying “any group of words can be twisted

El by strained construction into ambiguity , but this is not
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- T~- 13 1
permissible for it doea violence to— the intention of the

parties as expressed in the contract language and
II 31$
U specifications.” Likewise, in Southern Construction Co. 

- -:
35 -C] V. United States, the Côurt of Claims said:

Contracts are not necessarily rendered ambiguous by

U the mere fact that the parties disagree as to their
meaning. The fact that the Interpretation placed by
(contractor] upon the specifications may be consIdered
conceivable, is not, the proper basis for constructionC] of the contract against the author of the language.

- 
Accordingly, to come within the zone of reasonableness the

1] non-drafting party’s interpretation must be based on a

• ~-j 
reasonable uncertainty of meaning, not merely disagreement,
or strained and twisted construction of’ the language or

C] drawings or upon an obvious interpretive problem.

C] Comparative Reasonableness

If a finding of reasonableness has been made by

1] the court or board regarding a disputed interpretation of

C] the non—drafting party, then that interpretation will be
— adopted under the contra proferentuin rule, apparently without

regard to how it compares in terms of reasonableness with

the drafter’s interpretation.
36C] In WPC Enterprises, Inc. v. United States, the

parties dispute concerned whether generator components

had to be procured from named manufacturers or whether

U identical components could be procured elsewhere. The text

of the specifications gave general description3 of the

I components without the manufacturers names. The drawings

- gave the manufacturer’s part number and stated that the

manufacturers were the approved sources, or in other instancesL i~



~~~~~~~~~~~~~~~~~~~~~ - --- -,-
~~

•- - -  - -

~ ~~~~~~ ~~

‘ 

~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~ ~~
-~~~~~

- - 
- -

~~ 
- 

~ . . r -
—

~~~~~

U that the component -could be purchased from the manufacturer.

The contract contained no mandatory language specifically

U requiring pu~’chaae of the disputed components from the

C] manufacturers, although It did for other Items not in dispute.

In deciding that the contract did not require ‘purchase of

C] -the components from the named manufacturers, the Court of

C] Claims said:

- This summary of the opposing contentions Is enough to
show that no sure guide to the solution of the problem

fl can be found within the four corners of the contractual
documents. As with so many other agreements, there is
something for each party and no ready answer can be

C] drawn from the texts alone. Both [contractor ’s] and
(the government’s] interpretations lie within the zone
of reasonableness; neither appears to rest on an obvious
error in drafting, a gross discrepancy , or an Inadvertant
but glaring gap ; the arguments , rather , are quite closely

- 
in balance. It Is precisely to this type of contract
that this court has applied the rule that if’ some

C] substantive provision of a government drawn agreement
is fairly susceptible of a certain construction and
the contractor actually and reasonably so construes it ,
in the course of bidding or performance, that is the

Li interpretation which will be adopted—unless the parties
intention is otherwise affirmatively revealed.37

C] While the language quoted above makes It clear that the

d non—drafting party’s interpretation will prevail If’ the

Ii two interpretations are equally reasonable , at lea8t one
38 -

C] case, Global Van Lines v. United States, seems to indicate

that when the non-drafting party’s interpretation is less

C] reasonable than the draftsman’s, it will not prevail. 
‘There

the disputed interpretation involved a payment method for ‘

11 39
U packing and crating contracts. The Court or Claims initially

found the contractor’s interpretation to be without the zone

of reasonableness, but then stated that the government’s

C] interpretation was “more reasonable,” thus Implying that

~~ ll•~
,___ _ :~ - - - - .



while the co~tractor’a interpretation was reasonable, it

was not sufficiently so to prevail over the government ’s

~: II “more reasonable” Interpretation. Subsequent decisions

however, have dispelled any thought that the zone of

0 reasonableness only included those interpretations of the

non—drafting party which were at least equally as reasonable
U as the drafter’s interpretation.

- 40II In United Pacific Insurance Co. v. United States ,

the Court or Claims made It clear that a non—drafting party’s

11 interpretatIon will prevail (and thus be within the zone

of reasonableness) notwithstanding that it may be less
U reasonable than that of the draftsman.- There the Court

: C] said: “ . . . it is well established tb-at if a drawing or

apecifi.cation Is ambiguous and the contractor follows an

Li interpretation that is reasonable , this Interpretation will

prevail over the one advanced by the government even though
U the government’s interpretation may be a more reasonable

41 —

C] one, since the government drafted the contract. ”

The Armed Services Board, In Swinerton and Walberg
11 42
Ii ~~~ expanded the bounds of’ the zone of reasonableness

even further. The contractor there had agreed to make

certain alterations to an existing building. The contract

[ drawings did not show an extentlon of the existing sprinkler • 

1

system into the area to be added to the building. The

Li specifications provided that the “existing fire sprinkler

system shall be revised to serve new plans and revised
Ii ceilings.” The government argued that the word “and” in

the specification meant two separate and distinct areas,

- — - -
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I while the contractor argued that the contract work did

not include extending the system. In resolving the Issue

against the government, the board said : 
-

ft We should point out that (contractor ’s] interpretation
U is simply required to be in what the Court of Claims

has characterized as the “ zone of reasonableness” .
It need not be the only -reasonable interpretation in

U order to qualify [contractor] for payment of costs
incurred. In truth we believe that [the government’s]
interpretation i~ the best and preferred one but thatC] is not the test.”3

This decision by the Armed Services Board is in keeping with

II the Idea that the real test is inclusion within the zone
411

of reasonableness and not correctness.

Thus for contra prof’erentum to work in favor of a

B non—drafting party , that party need only prevail upon the

court or board to attach the term “reasonable” to the

C] interpretation which it has advanced . Current case law

C] makes it clear that the draftsman’s interpretation would

not prevail, notwithstanding that It was more reasonable

C] or even the best and preferred interpretation.

‘- C ]
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CHAPTER IX 
-

C] 
THE DUTY TO SEEK CLARIFICATION

In the field of government contracts the rule contra —

C] prof’erentum has a companion rule which provides that a

- 
potential contractor, who when faced with an interpretive

[I problem of which it is aware, or should be aware, fails to

C] seek clarification from the government, is thereafter unable

to rely on the rule that ambiguities in a government drafted
‘$5C] contract are Interpreted against the draftsman. - —

Notwithstanding that a contractor might otherwise be ableC] to establish the reasonableness of Its Interpretation, a

C] failure to meet the responsibility of seeking clarification

of a problem will effectively preclude consideration by

C] the court of the issue of whether the Interpretation should
46 - 

- - --

be adopted. The Court of Claims in S.O.G. of Arkansas v. - - - -H

~ 11 47
LI United States, summarized the rule as follows:

The rule that a contractor, before bidding, should
U attempt to have the Government resolve a patent

ambiguity in the contract’s terms Is a major device -

of preventive hygiene;- it is designed to avoid just ‘- - -
-

II such post—award disputes as this by encouraging - j : - -
~

contractors to seek clarification before anyone Is
legally bound. The rule i~ the counterpart of theft canon in government procurement that an ambiguous

U contract, where the ambiguity is not open or glaring, - ;

is read against the Government. . . . Both rules have

I - their place and t~iir function. In addition to its
rol, in obviating unnecessary dispute., the patent

- ambiguity principle advances the goal of informed

- - - - - - - -
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I bidding and works toward putting all the bidders on
an equal plane of understanding so that the bids are —

H more likely to be truly comparable .- Conversely , the
~H principle also tends to deter a bidder , who knows (or

Ii should kz~ow) of a seriou s problem In interpretation ,
- from consciously taking the award with a lower bid

(based on the less costly ~éadIng) with the expectation11 that be wil]. then be able to cry “change” and “extra”
if the procuring officials take the other view after
the contract is made.

I The primary theory underlying this duty to seek -

I clarification is that the rule has as its purpose the

preservation of the integrity of the procurement system. —

1 If, prior to bidding, a potential contractor became aware

of an interpretive problem and chose to adopt Its OWfl

interpretation rather than to seek clarification of the

I - problem, it could conceivably create a competitive advantage

for itself. If adoption of its own interpretation would

I result in less expense during contract performance, then

the potential contractor could lower his bid accordingly.

Should the government’s Interpretation prove to be different

I during performance, then the contractor would argue for a

change order to cover its Increased performance costs, on

I the basis that the requirement was ambiguous and the

ambiguity should be interpreted against the government as

draft sman . Such a method of bidding is obviously unfair

not only to the government , but to the other bidders as

well, whose bids included the cost of the disputed work,

and thus were necessarily higher. The rule then requires

a potential contractor to exercise good faith In bidding,

I and falling to do so, causes the contractor to suffer the

consequences imposed as a result of the government ’s

interpretation being upheld. “We think that (a contractor),

‘ I
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aware of an ambi~u1ty, perhaps inadvertarit,~ In the [government ]
invitation to a contract, could not accept the contract and

I then claim that the ambiguity should be resolved favorably

to itself.” “A bidder phould call attention to an obviousI omission in a specification, and make certain that the - 

-

I omission was deliberate, if he wants to take advantage of
119

it.” Thus, in helping - to preserve the integrity- of the
- 

- I procurement system , the rule effectively serves the purpose
of deterence while contributing to the achievement of theI goal of informed bidding.

I A second theory underlying the duty to seek clarification

is that a bidder, during examination of’ the bid documents• I and in preparation of Its bid, has the “last clear chance”
to avoid the Inclusion of obvious interpretive problems in —

I 50 ‘

the resulting contract . The idea , of course , is to minimize

I contract Interpretation disputes during performance by
eliminating such problems before the parties’ respective

I obligations are undertaken . The duty imposed then Is similar
in theory and purpose to the duty which requires a contracting

H I - 

- 
officer to seek verification of a bid from a potential

I contractor if the contracting officer suspects that a mistake
51

had been made in the bid. It is important to remember
:~ that although the nature of the procurement system Is such

that it is the contractor that is usually in the position

I of having to seek clarification of interpretive problems,

I there are also instances when the duty has been Imposed on
52

the government.

I i  
• 
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Inherent Duty t~ Seek c~arification

The duty to seek clarification of’ interpretive problems

I of” which a potential contractor is aware, or should be aware ,

I is inherent, and although .specifioal].y required by some
- 

-

~ 53
solicitation provisions , the enforceability - of this duty

I i. not dependent on the presence of such clauses In the
514

solicitation. In Space Corp. v. United States, a drawing

was omitted from the bid package , and although the contractor

I -
was aware of its omission , it chose to substitute Its own

analysis for what it felt was required rather than inquire

as to the omissIon . During performance , the contractor was —

required to perform in a more expensive manner (that identified

in the omitted drawing) and subsequently sought to rely on

the contra proferent-um rule, arguing that the omitted drawing A

created an ambiguity which should be Interpreted against

I the government. The Court of Claims ruled against the

contractor saying:

I In Beacon there was an article of the contract which
- 

-- made It clear -that al]. discrepancies In the figures,
drawings or specifications should be brought to the
government’s attention. Such a contract clause was
not present here. However, an obligation to seek
clarification as to an obvious omission is inherent.

I Thus despite the absence of the Beacon clause, the
(contractor~ should be held to the Beacon requirementof inquiry .~ 5

I Prior to the Space Corp . decision , there was some

I question as to whether the duty to seek clarification would

actually arise in the absence Of a solicitation provision

I requiring it. This question arose as a result of two decisions
- 

- 
from the Court of Claims which left the issue somewhat

I unclear ur4il its recent resolution. In Beacon Construction Co. 

A- -~~~~~ ~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~
~~~~~~~~~~~~~~~~~~~~~~ ~~~~~~~~ — ~~— a ~~~~~ ~~~~~~~~~~~~~~~~~~
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I v. United States, - an interpretive problem was found to

exist regarding the installation of’ weather stripping.

I The contract, contained a provision which required the contractor

i to seek clarification of’ interpretive problems. The pertinent

portion of the court’s opinion follows:

I As a matter of pure contract construction, there is
something to be said for both sides to this dispute,
but in any event the important handicap is the express
warning given to [contractor], before it bid, that
plain ambiguities of this type, in the specifications
and drawings, were to be taken up with the

vi - [government ] . . ~~
- . A prime purpose of these contractual

LI provisions relating to ambiguities and discrepancies
Is to enable potential contractors (as well as the

I 
Government ) to clarify the contract ’s meaning before —

the die is cast. The bidder who is on notice of an
Incipient problem , but neglects to solve it as he is
directed to do by this form of contractual -

preventative—hygiene , cannot rely on the principle that
ambiguities in contracts written by the Government are
held against the drafter . . . . Even more , the bidder

I In such a case is under an affirmative obligation. He
- “should cal]. attention to an obvious omission in a

specification, and make certain that the omission was
deliberate , If he intends to take advantage of it. ”. . . If the bidder fails to resort to the remedy
proffered by the Government, a patent and glaring
discrepancy (like that which existed here) should be

I taken against him in interpreting the contract. We do
not mean to rule that under such contract provisions ,

H the contractor must at his peril remove any possible
ambIguity prior to bidding; what- we do hold is that,
when he Is presented with an obviou s omission , N::

- - 

- 
inconsistency, or discrepancy of significance, he must
consult the Government ’s representatives if he intends
to brIdge the crevasse in his own favor . Having failed

- to take that route , [contractor ] is now barred fr om
recovering on this demand .57

I This decision was followed closely by the Court of
58

I Claims decision in W.P .C .  Enterprises , Inc . v. United States ,

where the contract containing the disputed interpretive problem

I did not contain a Beacon type clause requiring the potential

contractor to seek clarification. In Its decision , the

I Court of Claims seemed to indicate that the duty to seek

_ _ _  

I
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clarification might be dependent on the presence In the bid

documents of a clause setting forth such a requirement:

I Althoug1~ the potential contractor may have some duty toinquire about a major patent discrepancy or obvious -

I omission, or a drast±c conflict in provisions, . . . he
is not . normally required (absent a clear warning in the
contract) to seek clarification of any and all ambiguities,
doubts, or possible differences In interpretation. The
Government, as the author, has to shoulder the maj or

— risk of seeing that within the zone of’ reasonableness
the words of the agreement communicate the proper notions—

I as well as the main risk of a failure to carry that
— responsibility. If the [government] chafes under the

continued application of this check, It can obtain a
looser rein by a more meticulous writing of its contracts

U and especially of the specifications. Or It can shift
the burden of ambiguity (to some extent) by inserting
provisions in the contract clearly calling upon possibleII contractors aware of a problem—in—interpretation to

-H seek an explanation before bidding.59

Subsequent to the Beacon and WPC decisions, the Court of

Claims attempted to put the issue of when the duty would

II arise to rest. In Blount Brothers Construction Co. v. —

60
United States, the court , while expressly finding that the

LI duty to Inquire did not exist In that case , spoke to the

I Issue in dicta , saying: “Even if the invitation for bids

should fail to state that requests f o r  Interpretation of -

- the specifications and drawings are to be made to the Government

agency (.  . .) ,  it would seem that the obligation to seek
Ii clarification Is Irtherent .” Decisional law now makes it

• 
II 

clear that the duty of.a potential contractor to seek

clarification of interpretIve problems it either recognizes

or should recognIze Is not predicated upon the presence in

the solicitation of a clause stating such a requirement.

:

1
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L I Interpretive Problems Which Raise

the Duty to Seek Clarilicatlon

~‘! I Th rule Imposing the duty to seek clarification does

not rquire bidder to bring to the government’s attention

I every possible interpretive problem which may exist in the

bid documents. Even “ . . . the presence of’ a contract clause

requiring clarification wi]]. not create a duty in a situation

JJ where the (interpretive problem] in the contract language

was not patent or obvious.” While obligated to seek

II clarification of obvious or major interpretive problems,

bidders “ . . . are not expected to exercise clairvoyance In
II 62

spotting hidden ambiguities in the bid document s,. . . .“

63
II The Court of Claims, in Max Drill, Inc. v. United States,

- summarized the applicable case law as follows: - 

-

II . . . . The contractor cannot bridge the gap In his own
favor when presented with an obvious omission, Inconsistency ,
or discrepancy of significance. Beacon Construction Co.

II v. United States, 161 Ct. Cl. 1, 6—7, 311$ F.2d 50],
- 5014 (1963).

The words “obvious omission, Inconsistency, or

JJ discrepancy of significance” in Beacon must be emphasized;
however , it is not every possible ambiguity or doubt
which imposes a duty on the contractor to make formal

fi inquiry. W.G. Cornell v. United States, 179 Ct. Cl.
U 651, 668, 376 F.2d 299, 310 (1967). A potential contractor

Is not required to seek clarification of all possible
differences in interpretat ion . Cf. WPC Enterprises , Inc.

II v. United States, 163 Ct. Cl. 1, 6, 323 F.2d 8714, 877
(1963). What constitutes the type of’ omission sufficient
to put [contractor] under obligation to make inquirIes

fi cannot be defined generally , but on an ad hoe basis of
U looking to what a reasonable man would find to be patent

and glaring. L. Rosenman Corp. v. United States, 182 -

I Ct. Cl. 586, 590, 390 F.2d 711, 713 (]968).
The determination of the existence in contractual

fi documents of a patent , glaring or obvious interpretive

I
- problem is made by the courts &fld boards in the same manner

as are determinations of whether or not an interpretation is

~~~~~~~~~ - ~~~~~~~~~~~~~~~~~~~~~~~~~ i~~ -~~~~~~~~~ - --
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I within the zone of reasonablefle8s. In finding that a contractor

failed to seek clarification of an 
- obvious Interpretive problem,

the Veterans IdminIstration Board In Produce Terminal Cold
614

Stora$e ç0., outlined the position from which It viewed

the contractor ’s actions : 
-

El In determining the validity of the contractor’s
interpretation however, the Board will consider the- - - meaning attached to the disputed provision of the

U contract by a reasonable bidder who is assumed to have
the ability to perform the work specified therein and
the knowledge to read and Interpret the contract words

fi and phrases pertaining thereto. -

- 
While the foregoing dIscussion identifies the types

El of interpretive problems which contractors or potential

contractors should recognize, it must be emphasIz~d that
U recognition is not a prerequisIte for finding that the

II contractor should have sought clarification. The requirement

to seek clarification goes hand In hand with the existence

El of’ a patent interpretive problem, not the recognitIon of it.

“It is the existence and type of - the discrepancy, not

U necessarily the contractor ’s actual knowledge of it , that
65

II imposes a burden of inquiry on the contractor. . . . “

Additionally , the contractor must also seek clarifIcation

El of any other interpretive problem of which it is aware,

notwithstanding that it might not be considered “patent”

II 66
by a court. - 

-

II As a result of the Court of Claims decision In
U 67

J.W. Bateson v. tlnited $at ,~~~ some question has arisen

as to whether it Is necessary for a contractor to seek

I clarification of an obvious or patent Interpretive problem

when the contractor is negotiating a modification to an

~~~~~~~
•- 

i________ _ ___ ________ 
—~ — -----— -----—~~~—-- ~- -- —-i-—-- —- - 

- -
-- - 

~~~~~~ ~~~~ ~~~~
, - - -



IT~~~} :- ;~~~- i -- -~~:
— —  ~~~1

I existing contract, -or negotiatlng on a sole source basis
68

with the government. In that case a major amendment

I negotiated between the parties contained an interpretive

fi problem which the contracbor did not recognize until performance
U had begun. The government argued that the contractor had

- i failed to comply with its duty to Inquire, but the court

found that the interpretive problem was not patent. The

11 court also indicated that the duty to inquire really served

no useful purpo~e after- -the bidding stage of a procurement.
U WhIle It is true that no competitive advantage would be

II gained by the contractor in such a situation, it must be

recognized that the requirement to seek clarifIcation

El also aei”ies another purpose, that of eliminating interpretive

problems from an agreement before the respective obligations

are undertaken. In view of the Court of Claims recent

II emphasis on this purpose in 8.0.G. of Arkansas v. United

States, supra, it is doubtful that future decisions will

El carve out exceptions to this duty in the two Instances

mentioned above.

The DevelopIn~ Criteria for Ascertaining the ExistenceII of Patent Interpretive Problems

Although the determination of whether a particular

El interpretive problem Is the type which raises the duty to 
- 

- :

inquire is made on a case by case basis, decisional law
U has begun to develop a set of criteria to assist the courts

and boards in making this determInatIon. This criteria Is

directly connected to the question of how closely the potential

II contractor should be required to scrutinize solicitation

- - - - -— ___—__-.-_• _---_‘—_- - --.•—---__~
_ _
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V provisions in order -to identify interpretive problems.
69

In Gorn Corp. v. United Statea~ while not finding the

existence of q patent Interpretive problem, -the Court of -

U Claims demonstrated that there are limits to the amount of’

study a bidder is required to undertake in ascertaining

fi the government’s requirements prior, to bidding. The court

found a government drafted description of a switch ambiguous

ii because the contractor would have been required to ascertain

the government’s requirements by cross checking a long list

of tables and catalog references. The critical question

then is the extent of prebid examination required of the

contractor, and the criteria, when taken separately or In

II various combinations, has ~b~n used as an effective aid

in answering this question.

The first and most commonly relied upon criterion

El Involves a comparison of the amount of recovery sought by

the contractor for work which according to Its interpretation

-: El was not required, with the total contract price. When the

II former amount Is relatively insignificant compared to the

latter, it has been deemed to be the result of the type of

El interpretive problem “. . . that could escape notice during
70 71 ~, -~the estimatIng period.” In Gelco Builders v. United States,

Ii a dispute arose as to w1~ether the contractor was to install

Ii insulation on certain supply ducts in an air conditioning —

system. The original specification provided: “All air

fl conditioning air handling units, fresh air intakes, all 
—

air conditioning new and existing supply ducts, and all

II return ducts located In non—conditioned spaces, shall

- -

—
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be covered.” An addendum was subsequently issued which

amended the specification to read:- “All air conditioning

U air handling ‘units , fresh air intakes, and all air conditioning

new and existing shall be covered and all return air ducts

located in non—conditioned spaces shall be covered.” The

11 contractor interpreted the addendum as deleting the requirement

to insulate the supply ducts and reduced Its bid by $385,000,

U notwithstanding that other paragraphs in the specIfications

II specifically required the contractor to cover the supply

ducts. The total contract price was approximately $2,200,000.

II The Court of Claims found that the facts in the case, including

a comparison of the amount claimed ($385,000) with the total

Li contract price, clearly indicated a duty on the contractor’s

0 part to inquire regarding the insulation requirement, rather

than unilaterally deciding to delete such a significant - ;
requirement from the specifications. The Court of Claims,

72
in Boyajian v. United States, while not convinced that

LI the interpretation advanced by the contractor was even

conceivable, assumed for purposes of discussion that it was.

However, the court then pointed out the obvious Inconsistency

- fl of the contractor ’s interpretation with other contract

fl requirements saying .”that (contractor ] could not have regarded

the preproduction test as an inconsequential contract item

U as demonstrated by the fact that, although the entire contract

amounted to approximately $17,500, (contractor] testing
n 73
U cost claim here asserted is in the amount of $9,000.”

- However, while serving to point up the obviousness or

Li sIgnifioaI~oe of an interpretive problem in some 
case., thi s

~~~~~~~~~~ ~
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criterion has likewise aided contractors who sought to

avoid a finding that they had failed to fulfill a duty to
7”IL inquire. In Mountain Home Contractors v. United States,

S

the contractor concluded during bid preparation that kitchen
LI - exhaust fans were not required In 298 of 300 hOusing units .

This conclusion was based on the fact that although one

drawing indicated that 298 fans would be an alternate bid

item, fans were not Included among the 19 alternate bid Items

and the contractor unilaterally decided they were not

LI required . During contract performance, the government
required installation of fans in all 300 unIts , and the

contractor claimed the increased costs. The Court of Claims

found that an interpretive problem existed In the contract,

— 
but further found that it was not glaring, substantial or

LI patently obvious. “(The interpretIve problem ’s] InsIgnificance

fl is noted by comparing the total contract price of $~ ,9l8,6oo
Li - 75

to the amount (contractor ] alleges Is due him, $l9,761~.”
- fl Although the court says that the comparison of prices Is

not the sole determinative factor, it is clearly the only

U - 

objective standard used. In another more recent case,
L 76

Robert L. Quvier, the board used the price comparison

test as one of three criteria in determining that an

[ interpretive problem shOuld not have given rise to a prebid

inquiry by the contractor. The finish schedule of a housing -[ rehabilitation contract called for painting some bathroom

wall., while one of the drawings indicated that the same
- 

walls were to be covered with vinyl rabric. The contractor

LI did not perceive the conflict and bid the job based on 

—~ .--- -——----— -- -~~~~~~~---‘ — - ---~~-—-------.~~~~----~ 
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painting the walls.. He was subsequently required to install

vinyl covering at an added cost of $20,197. When compared

El to the contract price of $2,995, 675, this amount was not
considered to be substantially significant enough to impose

U a duty to inquire. The price comparison criterion has

similarly been used in other cases to support a decision - 
-

that the interpretive problem in dispute was not sufficiently
11 77
U patent or obvious as to impose the duty to seek clarifIcatIon.

Notwithstanding that this criterion of price comparison

r is widely used, it lends itself to a certain amount of

- fl -criticism because of the unrealistic manner in which it is

actually applied. Many disputes over Interpretlvb problems

El actually involve the subcontractor’s interpretation and not

the prime’s, although the prime pursues the claim for the
78

subcontractor. Take for example a hypothetical case

involving a painting subcontractor who in the preparation

of his bid fails to recognize an interpretive problem present

El In the painting specifications. The subcontractor had only

El to review those parts of the solicitation dealing with the

painting requirements, and not the entire solicitation.

On the other hand, it I~ doubtful if the prime gave much,

if any, consIderation to the painting specifications, leaving

11 this responsibility to the subcontractors. Why then should

Ej not the criterion compare the disputed amount with the paInting

portion of the total contract price, rather than with the

U total? Surely the courts and boards recognize that this

- 
procedure occurs in the bidding system, yet they choose

II to ignore.it when determining the obviousness of an interpretive

— ~~— ~~~~~~~~~ ~~~ ~~~~~~~~~ ~~~~~~ ~~~~~~~~~~~ ~~~~~~~ ~~~~~~~~~
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problem. Thus, in those cases-when the subcontractor is

actually the party that will benefit from a finding of
1:, IJ nonobviousness, perhaps the better test or criterion would

- be - to compare the two numbers that ar~ realistically connected,

1 i.e., the claimed amount and the subcontract amount, rather

~ 
than two which are riot . -

I A second criterion which was relied upon by the
79

- ,  Armed Services Board in two recent cases, L.B. Samford~ Inc.,

and Robert- L. Ouyler, supra, is concerned with the conduct

I of all bidders during the preaward period. The lack of

- - - i preaward reaction, be it inquiry or protest, by the bidders

to a particular interpretive problem which has subsequently

I come to light is considered to be some indication that the

problem was not patent, glaring or obvious. In the Samford

I case, seven firms bid on the procurement with no protest or

if inquiry concerning the Interpretive problem in dispute, and

in the Guyler case, all five bidders failed to discover a

I conflict which existed in the solicitation. This criterion

serves not to show ~bviousneas, but rather the lack of It,

- 

— . 1 and has no “other side of the coin” whereby obviousness can
-

- 

— 

- 

be indicated, because preaward inquiries or protests normally

result in resolution of the interpretive problem before

the parties undertake their constructual obligations.

In connection with the preaward conduct of the bidders,

the Sanford case also relied upon the bidding pattern of the

bidders as a test of obviousness. Five of the seven bidders

submitted bids below the government estimate and the board

1 vIewed this tact as suggesting that those bidders were

- __ _____,___ ~_ .— .—~- —-- --- ‘——-.- - - -——~--—---~~ -~~~~ - ~~~~~~~~~~~~~~~~ ~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~ ~~~~~~ — 
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u equally misled as to the government’s intended interpretation

fr~ 
and requirements. Had the contractor been the only one below

U the government estimate, then presumably this fact would

have been some indication that perhaps the interpretation he

El placed on a problem was strained or so inconsistent with

the rest of the invitation that it imposed the duty to inquire.
U However, the obvious problem of using thIs criterion is

that it fails to consIder the fact that the bids could be

patterned in the way they were-as related to the government

II eat~mate—for any number of reasons, such as attempts to buy in

o or on an inaccurate government estimate.
U Other, less frequently applied, criteria can be

II drawn from various decisions of the courts and boards. The

first, similar in theory to the price comparison test, involves

El measuring the importance of the work item wherein the

o interpretive problem has arisen, as compared to the entire -

U contractual requirement. Thus where the problem arose in - 
- 

-

A work included In an elective additive, the board found that
U 80 H-

this contributed to its diminished Importance. In another

II instance, government engineers, during their several reviews

p of the specifications as drawn by an independent archlteOt— -

engineer firm, had failed to recognize the interpretive problem

fl in issue. This fact was consIdered by the board as an -

indication that the problem was of the type which did not
11 81 

-LI have the requisite obviousness to impose a duty to inquire. - 
-

In Gus Kraue v. United States, the Court of Claims, as -

LI part of it. total approach to resolution of the issue of 
-

0 whether an error was glaringly obvious or patent, relied on

- ~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~ 
- - - 
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U one of the underlying theories- of the duty to inquire.

The court found an absence of evidence that the contractor

U stood to gain anything of consequence from its interpretation,

U 
thus substantiating the aigument that the contractor was

rightfully unaWare of its existence. Similarly, In
- 83

— U Brezina Construction Co. v. United States, the Court of

Claims placed emphasis on the absence of government allegation

11] that the contractor acted in other than goad faith when

- 

U 
- interpreting the bid documents.

Although these various criteria provide some degree -

U of objectivity to the process of determining If a particular

- 
interpretive problem is patent , glaring or obvious , they

U are by no means the exclusive tests, as the final determination

still remains largely subjective. This fact is illustrated

by a recent decision from. the Interior Board , where it is

El indicated that perhaps a less stringent requirement to seek _ i .

clarification of obvious interpretive problems will be placed - 
- - - 

-

8~on the contractor if it is a small business. In finding

that the interpretive problem In issue was not sufficiently

obvious to invoke the duty to inquire, the board said:

“We think the Government’s contention requires more sophistication

than can reasonably be required of small business coacerns 
- 

~~~
- 

- —

n 85
LI for which this project was set aside.” However, this case has -

- 
~~~

- 

- 

-

j ~ 
not subsequently been cited for the proposition that a less

Li stringent requirement is placed on small businesses, and no

0 other decisions have exhibited a similar line of reasoning

regarding the duty of small businesses to seek clarification. 
- 

-

II
I_~ ___~__ 

-
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~~ 1 I
From Wham_Should ClarifIcation Be Sought I -

Certain provisions in sol-Icitat Ion packages provide -

the potentia), contractor with important guidance regarding - - -

1 Its duty to seek clarific&tion of what it perceives to be
- - 

- 86 —

Interpretive problems In the solicitation documents.

J These provisions- not only state the duty to inquIre or seek

clarification, they also provide a source for either Information
ii

or clarification. However, In those situations where the 
-

~ 1 source identified is someone other than the contracting

officer, or in those situations where a bidder seeks - 

-

clarificatIon from someone other than-the contracting officer ,

the question necessarily arises as to the authority of - - -

- 1 that person to provide a binding interpretation or explanation

I of an interpretive problem raised by a bidder. Decisional -

-

law In this area seems to Indicat e that the contractor ’s

~: I action In reliance on clarification provided by one of

questionable authority will be upheld by the court s and - 
:1

I boards , presumably on the basis of an implied delegation of

i authority theory , so long as the contractor ’s actions were

reasonable and in general compliance with the Instructions - 
-
~

11 in the solicitation.
87 H -

In. Blake Construction Co., the type of authority,

1 as well as Its actual limits were unclear, although it was -

1 clear that the employee possessed some authority to provide

clarification of Interpretive problems . The solicitation

I provided only a phone number and extension for bidders 
-

seeking information concerning the procurement. The contractor

I 
- - 

called regarding a discrepancy and wa~ given incomplete 

-



- - - - ‘~~ r ~~~~~~~~~~~~~~~~~~ ~~~~~~~~~~~~~~~~~~~~~~~~~~~

- 
-

- -

U clarification by the employee, who was not the contracting

officer. Th~ authority of this employee, as adduced through 
—

El testimony before the board , was to receive requests for - 
- :

clarification or informatj. on and to pass on questions to a
U Design Division. He also had authority to screen these

II request8, but the decision does not establish that he had

complete authority to answer any and all Inquiries. The

fi contractor relied on the clarification given in formulating

its interpretation of the government requirements. The

Li board found that the contractor had acted reasonably in seeking

II clarification and in relying on the information received

in arriving at Its Interpretation .
88 - -

LI In Leran~ Inc., the solicitation did not specify :

the contracting officer as the sole source of’ clarification,
LI although the government argued that he should have been.

II The contractor perceived a problem In an electrical drawing

and queried a government employee about it. The board

II approved the contractor ’s actions , even though he did not

seek clarification fro~n the contracting officer , saying :

11 - . . . clarification of the meaning of the note on
Drawing No. 10 was sought , true not from the contracting

11 officer, but from the person in the Government who had
U either prepared or supervised the preparation of Drawing

No. 10. It would seem that no more reliable source of

~ 
information could be found . Further , the circumstances

Li in the appeal before the Board are peculiar in that the
person called was the electrical engineer for the arsenal.
He was personally known by the caller, who had dealt

gi with him on previous occasions with respect to electrical
Ii work to be done at the arsenal . Under such circumstances ,

if called on to do so , the Board would be constrained
11 to find that this manner of clarification and r4iance
LI on the information obtained would be reasonable.~ 9 - 

_
- _~~ _ -~ 

-

. 
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There is no indication in this. case that the - engineer hadU any express authority to interpret or clarify solicitations,
so presumably the board found that his past associations
and conduct i~’Ith the contractor provided sufficient implied

ii authority to Justify reliance on his statements. Additionally,

the contractor ’s Interpretation of the drawings , as formulated
I. ~ after receiving this clarification, was found to be reasonable. j -

90

U Jefferson Construction Co. v. United States was a

case in which an escort for a site visit related that a

111 requirement questioned by the contractor was not within

the intended scope of the contract . The escort’s normal

LI duties were those of the station’s chief concrete inspector,

U but at the time of the site visit , he had no dutie s related
-to the particular procurement other than escort duties.

The contractor relied on the escort’s Interpretation of

the contract requirements and made no attempt to ascertainEl his actual authority. The Court of Claims found the escort to 
-
:

U have been without authority to make a binding Interpretation,
91

notwithstanding his normal position of chief concrete inspector.

It is important to note however, that prior to finding that
the inspector was without authority, the court found that the111 contractor ’s interpretation was unreasonable In view of the
entire requirement of the specification .

A similar situation developed in Max Drill, Inc. V. 
-

- 92I United States, when a bidder sought clarification by

El 
discussing its interpretation of a painting specification

with the site visit escort , and asking for the escort ’s -i-- 
~~~~~ 

-

information. The exact authority of the escort was not

n -

I- -~ - - 
- - - - - c— ~~~~~~~~~~~~~~~~~~~~~~~- - - 

~~~~~~~~~~~~~~~~~~~~ ~~~~~~~~~~~~~~~ —-- ~~~~~~~~ ~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~ 
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ri U specified1 although it appears from the decision that be

was without authority- to interpret the specifications. The

fl escort confirmed the contractor ’s interpretation, but during

~~~~ 

performance, the contractir~g officer repudiated that

U Interpretation . The Court of Claims recognized the contractor’s

U interpretation as reasonable and regarding the contractor ’s

reliance on the escort ’s confirmation said: “The [Exp lanation

[] to Bidders] provision does not mean that the bidder cannot

U 
take into account, in determining what the specifications

reasonably call for, the statements made by a knowledgeable

U government official, who Is representing the contracting

officer , which appear to be in conformity with the plans ,
n 93
LI specifications arid contract. ” The distinction to be

U 
drawn between the Jefferson and Max Drill decisions is

based on the reasonableness of the Interpretations advanced

by the contractor. If the government employee whose authority

is in question is relied upon In reaching a reasonable

El - interpretation of the problem, i.e., one “in conformIty

fl 
with the plans, specifications and drawings,” then there is -

- 

good authority for accepting that interpretation , notwithstanding

U the emp loyees lack of authority.

How and When Should Clarification Be Sought

The Issues or now and when clarIfIcatIon should b~ -

sought are in actual practIce often closely intertwined

because the element of time has a significant impact on

the manner in which a bidder can practically seek clarification.

Thus there is a certain amount of overlap in the treatment of

U the two issues, and for this reason they are considered

- ~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~ ~~~~~~~~~ - - - - - - 
- - . - 

-
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n together in the same section.

i~r U Standard Form 33—A and Standard Form 22 provide that
-

~ fl any explanation desired by a bidder or offeror regarding — ____

Li -
~ 

_ _ _

— the meaning of the solicitation, drawings or specifications -

____  

[1 must be requested in writing. No other solicitation provision

-
- 

- 
- of general applicability elaborates on the method in which

• 
~ 

k --- 
- - - clarification should be sought. Although some decisions

U have required strict compliance with these solicitation
-
~ 

- 
~~~~~~

- provisions , other more recent decisions have found oral
- - - Inquiries satisfactory. The latter decisions seem to be

I” 
the better re*Lsoned and are in keeping with the idea that 

-

the real purpose of these Inquiries is to put the government -

on notice of possible interpretive problems, so they may —

be resolved at an early stage in the procurement process. 
-[I When time permits , a written inquiry should unquestionably

- El be made, but often time restraints prohIbit this type of

____  
- inquiry. While a few decisions demand complete compliance

- El with the solicitation provisions, the better reasoned ones

___  recognize the contractor’s predicament and shift the burden -

El to the government to provide clarification, or surfer the

consequences of not providing clarification , notwithstanding

____  
that oral inquiry is made very close to bid opening.

— - 9~I

11 fl In Benjamin Zeio~k nstruction Co., the Invitation - 
-

I 

for bids contained a cl~.ase requiring written requests for 
-

clarification. The contractor made an oral preaward inquiry

concerning the type of wood required in the Invitation, but

- 
[I was told his inquiry was premature . A second similar inquiry 

-

was made after award. -Clarification was slow in coming and

~~ A_. ~~~~~~~~~~~~~~~~~~~~~~~ ~~~~— -- — — ~~~~~~~~~~~~~~~~~~~~~~~~ ~~~~~~~~~~~~~~~~~~~~ ~~~~~~~~~~ ~~~~~~~~
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iI~ the contractor argued that be was thus entitled to an excusable

- 
delay. The General Services Board toun~ the oral requests

for clarific;tion to have been imporper and stated that the

contractor was obliged to-strictly follow the requirement

for written requests for clarification as set forth in the

I invitation.

A recent Court of Claims decision, William F. Klingensmith,

1 - -Inc. v. United States, also emphasized the importance of

following the prebid inquiry Instruct ions contained in a

solicitation, although the primary issue was one of timeliness

- - and not one which was concerned with the manner in which

clarification was sought. The solicitation required submission

I of inquiries in writing at least 10 days before bid opening.

I The contractor made an oral inquiry concerning a requirement

for paving material only three hours before bid opening.

[ The~government employee was unab
’
~1e to respond to the inquiry

- 

because there was Insufficient time to amend the solicitation .

Ii The contractor followed its own interpretation which led

- 

to the dispute before the court . The court ruled in the

government’s favor finding the contractor’s Inquiry not only

“untimely” but also “wholly deficient.”

While the Zeloriky and Kllngensmith cases illustrate

the need for strict compliance with the solIcItatIon provIsIons -

‘

,1 regarding requests for clarification, other decisions have
- taken a less strict approach In their requirements. In two

recent cases, oral inquiries were found to be sufficient by
96

the Armed Services Board . The first case , CML—Macarr , Inc .,

i involved a supply solicitation which presumably contained a

___________ 
~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~ ~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~ ~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~ - -~ ——-~~~~~
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standard Form 33-A calling tor written inquiries. The

contractor made three separate oral preproposal inquiries

concerning a 5pecifieat iOfl revision, nonf of which were

completely successful Tl~e~governn2ent argued that the duty

~!- to inquire bad not - been satIsfied because clarification was

never fully received. The board found that the contractor’s

oral Inquiries had satisfied the duty to inquire, which

“encompasses a burden to make the Government aware of the
97

dIscrepancies.” . In the second case , DeRa].co, Inc., a

contractor bidding on a construction proj ect made an oral

request for clarification àf painting specifications to the

source specified In the solicitation. In - response , the

~~contractor was told to bid the specifications the way it

-understood them . After so doing , a dispute concerning the

specifications arose and the board found that the oral

Inquiry satisfied any duty the contractor had to seek

clarification . The decision does riot state whether a

Standard Form 22, requiring written inquiries, was Included

in the solicitation package but there is no indication that

it was not. 
- 

Other board decisions have been equally hesitant

to criticize the use by potential contractors of the oi’~l
98

-
- request for clarification. 

Li . 

- -

In eor~nidaring the manner In which 
clarification

should be sought, it is appropriate to recognize that one

ri procedure in government procurement, b~ its very nature lends

itself to the submission of oral requests for explanation or
:~~ 99

- 

clarification. The prebid conference is generally used

only in complex procurements, and provides a “means of 

- - 
- - -
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briefIng prospective bidders • . • and explaining complicated

specifications and requirements to them as early as possible

1 after the invitation has been issued and before the bids
100

- are opened.” - The Court of Claims, in )~anload.tng &101
-Management_jasóciptes v. United States, specifically

1 recognized that “oral questions and answers are expected
- - - j and encouraged” at the prebid conference because “typically

all of~the prospective bidders are present.” Answers to

questions can breed more questions from bidders until the

-~~~ entire process of seeking and providing clarification is

largely oral.
102

Another recent case, - Universal Ecsco Corp.,

held that the submission of drawings constituted an inquiry

1 and satisfied the contractor’s duty to seek clarification.

The pertinent part of the board decision is as follows:

(Government) alleges that (contractor), In regard to
the area under consideration, did not comply with the
contractual requirement to seek clarification or

1 interpretation of the drawings . Without quoting the
Chinese proverb , it is difficult to conceive of a more

- direct inquiry than one which is made in the form of
- 

- a drawing with the implied statement—— ”unless instructions
to the contrary are received, th~ ~ystem will be builtas indicated by these drawi~gs.fhO .~ - -

1 The best procedure unquestionably is to submit a

written request for clarification should an interpretive

prublum be perceIved anywhere in the contractual documents.

This request, while clearly identifying the interpretive

problem would also clearly reflect the interpretation given
l0~4It by the contractor. Additionally , clarification should

be sought in such a manner as to elicit a written response
I 105 -

from the government. Although this procedure would be

-
~I—~__i’~~ 

~~~~~~~~~~~~~~~ -- - - - 
~
—

~~~~~~
-----__

~
—

~ 
- 

~
- --

~ -~~~~~~ ~~~~~~



—

-1
___ ____-

I! ideal in situations where a potential contractor bad 60

days to bid and identified the problem early, or even where

the problem 1~s Identified after award, it otters little to

1 the bidder that recognizes an interpretive problem quite

- 

- -
~~ close in time to bid opening. Standard solicitation provisions

provide that the bidder should submit requests -for clarification
- 

“ . . . with sufficient t ime allowed for a reply to reach
106

I bidders before the submission of bids. ” If the bidder

cannot realistically comply wi th the time and manner of submission 
- -

requirements of the solicitation, he is forced into the

I unenviable position of having to decIde whether be will

- - 

1) simply not bid, 2) bid without making Inquiry and gamble

-~~~~ 
on the government’s interpretation or 3) make an oral inquiry

at the last moment notwithstanding the solicitation requirements.

If the bidder chooses not to bid because of his Inability

- ! to comply with the solicitation requirements, the procurement

system suffers from the loss of competition. Alternatively,

it is wholly inappropriate and unfair for a contractor to

have to gamble on what the government’s interpretation is.

simply because he cannot make inquiry regarding the problem

in the manner specified in the solicitation. Unless the

third course of action elicits clarification from the

overnment, and It. pro babl y will not unless the government

will avail It self of the meani of providing clarification

to all bidder s , then the bidder really has no choice it all.
107

In Delta gl.ctric Construction Co., the bidder round

- 
- - himself faced with a similar choic. during examinat Ion of the

construction solicitation documents. In this cas, however,

— — -- —~------~~—-—---- ~~~~~~~ - - ~~~~~~ - _~-_.--~-_-~-~~ - — --- ---- ~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~ - --~~-~ - - 
~~~~~~~~~~~~~~~~~ -
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the bidder orally - sought clarification of several interpretive

problems it had recognized. The government responded that

I insufficient time remained before bid opening to Is sue an
- 

amendment, sAd thus the bidder would have to bid the .lob as

1 he interpreted it. After doing so, the contractor found - -

his interpretation -to be different from that of the government.

The board, finding In favor of the contractor, said:

1 In Blare Construction Company, Inc., ASBCA No. 9828,
- - - 

65— 2 BCA 15121, thIs Board held that where a patent
inconsistency was brought to the attention of. the
contracting agency, the Government must shoulder the

- I responsibility for clarification.
Here, it refused to shoulder the responsibility.

There is no argument from the Government that (contractor]
I was wrong in bringing the problem to the attention of

- the people designated in the IFB as the source of
clarification. 1Wi

1 This decision. however, seems to be in direct conflict - with

the Court of Claims decision in Kllngensmith, supra, where

the court said: “Even in ambiguity situatIons, the rule

I that the ambiguity is to be resolved against the drafter

would not b~ applied where there is a failure to comply with
I. contract provisions obligating the contractor to seek

- clarifications if there are conflicts and discrepancies1 109 
-in the drawings and specifications.” The only apparent

Ii difference is that in KlIne th the solicitation required

submittal of written reouests for clarification 10 days

befor, bid opening, m a in Dej ta no suon -time i.imi’t was imposea.

The Delta decision clearly takes the better apDroach

to the problem because it recognizes that the contractor ’s

~IJ actions in orally seeking clarification have put the government

on notics of the possibility that an interpretive oroble m

_ _ _ _  _ _ _ _  
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1 exists in the solicitation. Having been placed on notice

of the existence of a problem, the goverrsn.nt should take —

I corrective act~ton before the procurement process progresses
- further. Admittedly there are instances where the procurement- 1 110 111

cannot be delayed or cancelled du. to fiscal problems

or because that which ii being procured is urgently needed.

I 
- 

However, in those cases where the government has been placed
1 on notice of an interpretive problem and chooses not to

resolve it, regardless of the reason, it would seem appropriate

for the government to assume responsibility for interpretations

I that are not in consonance with its own. There is no logic

- - - 
In allocating the responsibility to the contractor simply

I because he did not meet a solicitation requirement calling

for written inquiries within- -a certain time frame .

Ideally , the initial Inquiry, made upon recognition
of an interpretive problem, will elicit from the government
the necessary clarification to allow the potential contractor

I to make an informed and knowledgeable bid or offer . However ,

I 
it is possible that the, inquiry will not produce the desired

clarification. In CML,-$~oax’r,, Iflc., supra, the contractor

made three unproductive inquiries, but the government argued

- 
that as complete clarification had not been provided, the

t 1 contractor had not- fu~Lfi3lcd hI~ dut; of inquIry. The -

government relied on the board decision in Southslde PlumbingtI 1 112

L 

Co., wherein the board found that the bidder was obligated
to pursue its inquiry to the point of clarification. The

board in CML—Macarr then was faced with the question of- ___________

I when must a potential contractor continue to seek clarification
— —

- - - ~~~~~~ -~~~~~~~~~ ~~~~~— -  - - ~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~ 
—
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after initial inquiries have been unproductive. - The auestion

was answered as follows: 
-

1 The duty to inquire encompasses a burden to make the
Government aware of the discrepancies and if the
Government ’s response doee not clarify the matter, 

-

1 further Inauiry may b~ called for. In this case. however,

1 we conclude that the contractor did make further inquiry
after having been referred to the Philadelphia

1 publication repository as a result of its first inauiry.

- 
I J At some point the burden shifts from the contractor

to seek clartfication to the Government to provide

4 clarification. We are content that here the Icontractor ’s]

1 pz’ebId inquiry was sufficient to shift the burden to
the Government to provide clarification . 

- . . .113

11 
•

- Thus this decision stands for the propositIons that 
l)further

inquiry Is necessary if the initial request for clarification

[II is unproductiVe ;~ 2) the determination of the extent to which

further Inquiry must be pursued Is purely subjectiVe and,

3) the duty to seek clarification can be satisfied without

11 actually receiving clarification.

The potential contractor’s duty to seek clarification

is not limited in point of time -to that period preceedingliii
bid submission. In Larry T. Smith, a patent interpretive

problem existed regarding the method of-designating steel

fi requirements in the specifications. The board found that

“ . . . the Government’s request for verification of (contractor ’
s)

El bid in the light of the substantiallY higher bid of the other

bidder should have caused (contractor] additional doubts 
as - - -

ill = — -

I I to whether it was correct in presumiflR that the lighter 
and -

115

11 cheaper steel was reQuired.” Not only should a potential -~

contractor seek clarification prior to bidding or at the 
time

of bid verification, it should also be sought at the t
ime of

contract award, it the facts are such as to indicate the

I
- I ~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~
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I presence of an- interpretive prbblem. A1thou~h in ~~~~~J 116 - 
- -

Painting Co,, - the board found the contractor’s interpretation

I unreasonable,in the first instance, It found the contractor’s

i case further weakened -by the absence of inquiry at the time of

:1 award. The contract involved was for the painting of

I buildings. The contractor interpreted the solicitation as

ca1lin~ for the painting of 120 buildIngs, while the

government argued that it covered 228 buildings. The

contractor’s bid for 120 buildIngs was not so low as to alert
11 - -

— the contracting officer to the possible presence of a problem.

11 The document of award furnished to the contractor stated that

the contractor was “being awarded a contract in the amount of

El . . . for painting 228 buildings.” At this point, notwithstanding

what had previously occurred, the contractor should have clearly

, and without - question recognized the presence of an interpretive

problem and sought its clarification.

Clarification must also be sought subsequent to award

I l l should a theretofore unrecognized interpretive problem appear.

The Court of Claims decision in Kings Electronics Co. v.
t U .  - 117

United States, is illustrative of the need to seek

11 clarification after award. The contractor became aware of a

conflict in the specifications which required resolution before

the contractor could proccod. The contractor spent four monthe

111 trying to resolve the problem before clarification was sought.

The court found that the four month period did not constitute

an excusable delay, as the contractor should have notified

the government of the problem’s existence upon its recognition.

Although the Court of Claims has also said that a duty to

~~~~~~~~~~~~~~~~~~~~~~~~~~~ -~~~~~~~~~~
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I inquire, imposed later than the bidding stage of a procurement
I 118

“can serve no useful purpose,” the contrary is true. Any

I contractor that recognizes a problem during performance and

applies its own interpretaiion rather than seeking

U clarification from the government, shall do so- “at his own
119 - 

-

Q risk and expense.” I 
-

The Last Clear Chance Concept $

In a few rare cases a “last clear chance” concept

~~~~has been employed by the courts and boards to excuse a

contractor from its duty to seek clarification of a patent
:j or obvious interpretive problem. In so doing, the contractor

has been allowed to benefit from the rule contra proferentum

notwithstanding Its failure to Inquire.
120

II In Larco—Industrial Painting Corp., the interpretive

problem concerned the precise meaning of the term “90 duplex

units” in a contract for -house painting. The government

- 
~~~ 

intended the term to mean 90 buildings with two residential

units each. The contractor Interpreted the term to mean

[I’ 1$5 buildings with two units each, based on its experience

with a similar prior procurement . No requests for clarification

were submitted by the bidders, and the contractor submitted

the low bid at almost one half the government estimate.- The
fl -

contractor was asked to verify its bid but was not put on -

- II: notice that its bid was so low as to indicate the possibility

of error. The government argued that the contractor had a

II duty to seek clarification of the meaning of the words “duplex

-unit” and having failed in that duty, should not subsequently

~~dIiI~IIIII~~lllI.. ~~~~ ~~~~~~~~~~~~~~~~~~ ~~~~~~~~~~ ~~~~~~~~~~~~~~~~ .~~~~ — ---_---~—~--~ 
~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~ 
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- - Q prevail before the board. The board however, found that

even accepting the government’s argwnent, the contractor

II would still p,revail because the government failed to put

the contractor on notice that its interpretation of the

specification was possibly different from the government’s.

fi Insofar as (contractor] was under any duty to seek
a clarification prior to bidding, this is more than
offset b~ the Government’

s failure to discharge its

fl “last clear chance” duty to clarify the situation
LI prior to making any award after having been out on

- 

notice that something was askew.121

El The contractor’s duty is in effect superceded by the government’s

duty under the bid verification rule, which requires the 
-

Ii government to call attention to a suspected mistake in the

fl bid , and seek verification of the bid from the potential
122 -

contractor, thus giving the government the last opportunity

- 
fl to -resolve any problem.

If however, the government does comply with the

- requirements of the bid verification rule, and the contractor

- 

[1 
is given the last opportunity to correct a problem but fails

to avail itself of the opportunity, then the duty to request

- clarification will not be extinguished. Thus in Wlckham
- 

- 123
- Contracting Co. v. United States, the Court of Claims

- 

U found that a drawing scale error was so obvious that the

— 
~- fl contractor ~hnu1d have been aware of it prior to 

bidding and
- - -- 

-
I—

sought clarification. However, the court also found that -

II the government had notice of the error before award and thus

should have clarified it for the contractor. The court

managed to avoid deciding which oarty had the “higher” duty

1 because the contractor became aware of the error when bid —

- — -~ L -~~~~~~~~~ .~~~_ -  - ~~~~~~~~~~~~~ ~~~~~~~~~ ~~~~~~~~~~~~~~~~~~~~~~~ 
- - -

_ _ __ _ _ -  - --- - - -
~~~ 
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U verifjca~tion was aought by the 
government. The contractor,

however, chose to verify its bid, notwithstandin& its actual

0 knowledge of the error, rather than to seek clarification

U 
and perhaps to seek relief~ for a mistake in bid. “At the

time It was requested to verify its bid , (contractor] was

U aware of the drawing scale error , and whatever duty the

government may have bad before to advise (contractor] of the

I i  12~lLI error faded.”

Iii 
The contractor ’s duty to seek clarification has also

been extinguished by the government’s failure to comply with

[~ 
its duty to provide the contractor with special knowledge in

its possession which would aid the contractor in bidding or

-~~~~ 
c - i -. 
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Li performance. In Power City Electric 1 Inc., the Interior

Board found that the government ’s nondisclosure of information

regarding actual contract requirements, as compared to

[] solicitation estimates for access road improvement was sufficient

to overcome the contractor’s duty to inquire 8aying:

H It appears to b~ settled law that, 
in the absence of

- language requiring a bidder to make its own determination

fl 
- of quantities, a contractor Is generally entitled to

. rely on the reasonable accuracy of Government estimates.
This being true no reason is apparent why a prospective
bidder on notice of a substantial overrun should not be
expected to seek clarification or risk having the
interpretation of- the contract resolved against him.
Application of this rule here would require denial of

ii 
- the claim for , although we have found appellant’s

Li interpretation of the Invitation reasonable , a ~it~
investIgation in conjunction with the estimated amount

~~~~~~~~~ of road improvement makes it equally 
reasonable to

~~~~~~~~~~~~~~~~~ 
conclude that appellant was on notice of a possible

~~~~ error in specifications and it is evident that appellant’s
assumption that access roads shown on the drawings either

[1 were or would be brought to the standards or the
LI specifications was favorable to the contractor.

Nevertheless, under the circumstances present here, we
decline to apply the rule for the reason that at the

Li time the invitation was issued the Government had In

A

~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~ ~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~ ~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~ 
~~~~~~~~~~~~~ ~~~~~~~~ _________
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Its possessiOn material information, i.e., 
the list of 

-

access road~imprOVemeflt for 
pay, which it failed to - -:

U-
disclose. When the Government enters into a contract, - 

- :~
a~ part of its implied duty to help rather than hinder
performailce, It is obligated to provide the contractor

U 
with special knowledge. in its possession which might aid
the contractor in performing . The court s and the -boards

- 
- 

have taken an increasingly stringent attitude 
toward the

withholding of information the disclosure of which would

be likely to have a materIal effect on a contractor ’s -

r - Li estimate of costs. - 
We, therefore, hold that any possible

duty of appellant to make inquiry has been nullified by
Bonnevill&S failure to disclose the access road 

improvement -

list which according to the Government ’s OWfl admission
contained the only improvements necessary for its needs

U 
and was based on ztandards not specified in the contract.
On balance, the appellant ’s fault was less serious than

the Government’s fault.

- 
No duty or inquiry being present, there Is for

U application the rule that ambIguitIes will be construed

- 
against the drafter. -

While the “last clear chance” concept is rarely used

- to relieve a contractor of Its duty to seek clarification,

U it must be appreciated as a potential source of relief If

- 
a contractor does fail to comply with its duty of inquiry ,

- [1 and the government likewise fails to avail itself of an

opportunity to reconcile a potential interpretive problem.

The Government Duty to Seek Clarification

Although the preceding discussion of the duty to seek

U clarification has ~oncentrated, out of necessity, 
on the

contractor ’s duty, there are Instances in which the ~“tables

are turned” and the duty must be borne by the govert~ment~. A - .

- recent Armed Services Board decision , Barry L. Miller
126

I Engineering Inc., is illustrative of the situation where

I. the duty to seek clarification Is on the government. There a

- 
negotiated contract Incorporated the contractor ’s letter

specifying an increase in contract iwice for goods provided

IL 
.

L - i — - 
~~~~~ 

-— - - - - - - - -
~~~~~

- - -
~

-
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under the contract If the contractor experienced an increase

U in raw material costs. ~he increase in the price of goods

U was to be equal to the increase in raw material costs.

Additlona].ly , the contractor ’s letter specified the raw

U material cost at that time and then stated that the “above

- 

- is negotiable if it does not meet with your approval,” referring

to the entire letter. The letter was Incorporated without

further negotiations and the government subsequent ly refused

to allow any escalation in the price beyond the 3% provided

for in the contract’s price adjustment clause. During the

board hearing, the government argued that the letter was

Li ambiguous, Its interpretation was reasonable, and thus the

language should be interpreted against the contractor as

drafter. The board found that the contracting officer was

on notice that the contractor’s offer was not based on the

- 3% escalation ceiling, and having failed to seek clarification

Li or to advise the contractor of its Interpretation, the

• government could not rely on the rule contra proferentum.
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CHAPTER III 

-

- - RELIANCE

El The Necessity for Demonstrating Reliance

U 
- 

The contractor seeking to have its interpretation prevail

over that of the government through application of the rule

Li contra proferentum, must be able to- demonstrate that it relied

on the interpretation It advances. The Court of Claims, In
127

Randolph Engineering Co. v. United States, said: “[WPC 
- -

Enterprises v. United States] says that the contractor ’s

- interpretation of a government drawn agreement will be adopted - -

- 
[II if the contractor actually and reasonably relied upon that -

U 
interpretation when It entered into the contract.” The Armed 

-

128 
- 

- 
- -

Services Board, in Bern Kane Products, Inc., stated the -

U - 
requirement as follows:

In each case where an equitable adjustment Is demanded -

[J 
for extra work or material based upon contested specification
interpretations, an essential Issue is whether the claimant 

-

actually made his bid on the basis of the alleged
- interpretation . This issue bears not only upon entItlement

Li 
to an equitable adjustment but also upon the amount thereof. - - -

The necessity for demonstrating reliance has its

III foundation in the idea that absent proof to the contrary, the -

parties were of a singular Interpretation , and thus a singular

intent , at the predispute state. As the rule contra proferentum

is not for application it the parties’ intent is ascertainable

B



ll through an examination of the applicable extrinsic and Intrinsic

evidence, proof of reliance Is necessary to move the interpretive

U problem to that point where the parties’ interpretation and

Intent are clearly different and thus subject to resolution

1] by contra proferentum. The Armed Services Board decision in
129

El Solano Aircraft Service, Inc., is indicative of this line

- of reasoning as applied to the issue of reliance. There the

U Issue between the parties was whether or not the flaps of an

aircraft were included in a “half—aircraft” wash. The board’s

LI decision is as follows:

We find as a fact that the contract specification is
ambiguous with regard to whether or not “the entire

- J  underside of both wings” includes the underside of the
- flaps. The weakness of the specification is not cured

by the various Technical Orders from which plausible
Li support may be gleaned for both parties’ positions.

- - Nor Is any satisfactory solution to be found elsewhere
in the record which the parties have presented to the
Board. [Contractor] submits that under these circumstances
the ambiguity of the specification should be resolved

U 
in its favor. However, in order f or [contractor] to
recover it must be proved that [contractor’s] bid price
for half—aircraft wash did not include the underside

U 
of the flaps. This has not been done . Nor has
(contraôtor] adduced any other evidence as to its
interpretation of the specification at the time the subject

- -
I contract was entered into. Absent such proof [contractor]

U has not shown that its interpretation of the specification
at the t ime It made Its bid was any different from that
contended by the Government nor that any increased costs

U 
were sustained by [contractor] due to the ambiguity.13°

The requirement that a contractor be able to demonstrate

fl reliance on an Interpretation It advances is an effective

means of preventIng contractors from obtaining windfalls as a

El result of the existence of an interpretive problem in the contract.

If the government’s interpretation would be more costly during

performance than that for which the contractor contends, then -

the contractor must be able to show that It had not expected

ll_~ ____________________________________________________________
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-: - to perform in the more costly manner and had thus not provided 
-

for such costs in its bid . In James A. Mann, Inc. V. United
131

States, the contraótor sought to recover for the cost of

furnishing and installing a generator, on the basis that the

[I contract was ambiguous regarding the requirement for the 
- 

- - 
-

generator. Recovery was not allowed by the Court of Claims 
- - -

- - 
because the evidence conclusively established that the contractor

LI had been aware of the interpretive problem prior to biddIng

- - 
- and had Included the costs fox’ the generator In its lump sum —

[j~ bid. The court said: “Under these circumstances, a judgment

1 against the Government in this case would amount to a windfall

for the [contractor]. This would be unjust to the Government,
132

as well as unfaIr to the other bidders.”

In those instances when It is the interpretation given

— Li contract language by a subcontractor that is actually In issue,

El not only must it be established that the subcontractor relied -

- 
on its interpretation, It must also be established that the 

- 

-

prime contractor relied on the same interpretation. In Hart
133

Engineering Co., the dispute concerned whether a certain
- 

- U annunciator panel was to be government furnished or contractor

Li furnished. It was clearly established that the electrical 
-

- 

subcontractor had interpreted the contract as requiring the - -

[] government to furnish the panel, and had subsequently relied

- 
on that interpretation when making its bid to the prime 

- - 
-

LI contractor. The government, however, argued that the prime
had failed to show that it had relied strictly on the

t i  subcontractor ’s bid and had not itself included the coat of
the panel in its overall bid. The board , while finding that

- - - - ~~~~~ ~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~ ~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~
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U 
- - it was “(contractor’s) burden to prove this matter,” also

found that the record contained sufficient evidence of reliance

fl by the prime contractor on the subcontractor ’s bid.

U 
Likewise, the government must be prepared to demonstrate

reliance on the interpretation it advances. In General-: 
- 1311 -

U 
Warehouse Two, Inc . v. United States, the Court of Claims

— recognized that the language in a contract for building rental

LI was susceptible to mo-re than one reasonable interpretation.
The government argued that it leased the entire building forLi a fixed sum whereas the contractor argued that the government

was obligated to pay for the space used In excess of the
100,000 square feet specified as a minimum In the contract.

El The court found that the government , In past actions , had not
relied on the interpretation It argued for, but had in factEl acted consistently with the contractor ’s interpretation by

paying for other additional areas used in the building in 
-LI

excess of the 100,000 square feet. It Is Interesting to note

1 that the court actually resolved the problem through application

Li 
of the rule contra proferentum, and then stated that the
government’s inability to demonstrate reliance supported

— 

- Li that decision. It would seem that the government ’s inability -

to demonstrate reliance would have been dispositive of the

El problem, because it shows that the parties were of a singular

El 
interpretation, and thus intent, before the dispute arose.

It the interpretive problem in issue is one which is

[J patent or glaring, the contractor’s reliance on its
interpretation will not excuse its prior failure to seek

0 clarIfication of the problem. The Armed Services Board ,

- - _p ___.
~
__ 
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- U it was “(contractor’s] burden to prove this matter,” also
found that the record contained sufficient evidence of reliance

by the prime contractor on the subcontractor ’s bid .

- - Likewise, the government must be prepared to demonstrate

LI reliance on the interpretation it advances. In General
- 

- 

- 131$

H Warehouse Two, Inc. v. United States, the Court of Claims

recognized that the language in a contract for building rental

was susceptible to more than one reasonable interpretation.

The government argued that it leased the entire building for

LI a fixed sum whereas the contractor argued that the government

U was obligated to pay for the space used in excess of the
100,000 square feet specified as a minimum in the contract.

U The court found that the government , in past actions , had not
relied on the interpretation it argued for, but had in factI] acted consistently with the contractor ’s interpretation by

El paying for other additional areas used in the building in

excess of the 100,000 square feet . It is interesting to note

[1 that the court actually resolved the problem through application

of the rule contra proferentum, and then stated that the

El government’s inability to demonstrate reliance supported

Li that decision. It would seem that the government ’s inability
to demons~ ’ate reliance would have been dispositive of the

El problem, because it shows that the parties were of a singular - 
- .

Interpretation, and thus intent, before the dispute arose.[1 If the interpretive problem in issue is one which is

El patent or glaring, the contractor’s reliance on its

interpretation will not excuse its prior failure to seek ~- 

-

U clarification of the problem. The Armed Services Board,

______ _____
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~ 
in Amarican Electric Co~tracting Corp., said:

The law is well—settled that when a contract contains
Ii an obvious conflict or ambiguity a contractor must seek

o]arifica~ion before he may rely on his own interpretation
of the conflicting language . . . . (Contractor) did not

El seek clarification from the contracting officer as it was
its duty to do. - In the absence of compliance with its
duty, it may not recover additional runds caused by its

[1 reliance on its own, erroneo~zs , interpretation . -

U How is Reliance Established -

- The foregoing discussion of the necessity for demonstrating

[j - reliance has given some indication of the manner in which

-
~ reliance may be shown. When the government and a contractor ’

Li differ on an issue of contract interpretation , the contractor ’s

El interpretation is normally characterized as being the one

which requires the less expensive manner of performance, while

-
- El the government’s interpretation requires a more expensive

manner of performance. Accordingly, the easiest way for a

El contractor to establish that it relied on its less expensive

- El interpretation is by establishing that it did not include In
- its bid the cost of performing in the more expensive manner . : - --

136 - 

-

El In Gentz Construction Co., a dispute arose as to

whether certain pipe and valves were to be furnished by the

I] contractor as part of its lump sum performance price under

El one bid item, or under a separate item in the bid schedule .

The contractor argued that these items were not to be furnished 
- .

as part of its performance of the work for which the lump sum

bid had been submitted . Additionally, the contractoi’ argued

[I that the contract r~~uir*ments were ambiguous and should

be interpreted against the government on the basis of contra

U proferentum. The board emphasized the fact that the contracting 

- - - 

-



U officer had acknowledged in his final decision that the costs

concerned had been excluded from the lump sum price thereby

establishing that the contractor had in fact relied on the
-

- - - 
- -: - Interpretation it advan~ed, a~ reasonable .

- :  - H 137
Li Similarly, In Delta Electric Construction Co., the

contract interpretation dispute revolved around whether or not
Li

the contractor was required to furnish a certain regulator

U during performance of a construction contract for airfield

lighting . As in the previous case, the board specifically

Li found that the contractor did not include the cost of the 
- -

regulator In Its bid, thereby demonstrating reliance on its

interpretation that the regulator was to be provided by the

[] government. Having found reliance, the board also found that

LI 
the contractor ’s interpretation was reasonable , and resolved

the dispute through application of the rule contra proferentum.

U Conversely, in James A. Mann, Inc. v. United States,

supra, the contractor had clearly included the costs of the

1] alleged extra work in its bid, and thus was unable to prove

H 

reliance on an interpretation which did not provide for the

- Li same work.

U In those instances when an interpretation cannot be

substantiated by a showing of impact during bid formulation,

Eli the contractor must be prepared to offer proof by other means. -

- 

138

In Young Assoc iates, Inc. v. United States, a question

Li arose regarding whether or not a provision of the contract

authorized collection of liquidated damages. The contractor

argued that the provision was ambiguous and should be resolved

1 on the basis of contra proferentum, the interpretation it

-- -‘--- -- ~~~~~~~~~~~~~~~~~~~~~~ -“~~~~~~ --- ~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~ ~~~- --  - ~-- - ~--~~~~~~~~~~~ - ~~~~~~~~~~~~~~~~~~~ ~~~~~~~~ 
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- advanced being reasonable. The Court of Claims found that:

- It the contractor had shown that from the beginning - 
—

fl 
it understood the agreement otherwise-not to provide at
all for liquidated damages—we might well have upheld its - -

position, on the ground that such a reading, opposite to
the risk of the ambiguity should lie with the drafter.
But the record is quite to the contrary. During

H performance and before this controversy arose, plantiff
clearly and affirmatively indicated that it considered

- -

~ 

- - 
- the oontj~~t to au’~horize the imposition of liquidated 

-

~: J 
damages. ~~

- The establishment of reliance, then is a necessary

- part of establishing the overall reasonableness of any
- U particular interpretation. If  the contractor cannot establish

reliance in bidding or otherwise demonstrate that the

interpretation it contends for was In tact the predispute

El 
interpretation upon which it relied, then it is unlikely that

the contractor will subsequently prevail through application

U - of the rule contra proferentum. -

• [1
I
Li
[] I 

-
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CHAPTER IV

IDENTIFYING THE DRAFTSMAN
OF CONTRACTUAL LANGUAGE -

As a prerequisite to the application of the rule

U contra proterentum by a court or board , the party seeking to

- 
avail itself of the rule ’s benefit s must be able to establish -

~~ 
-
~[I that the draftsmanship of the interpretive problem is

1130 - - -

El attributable solely to the other party. Or, as Professor

Corbin puts it , “In any case , before interpreting a contract

U contra proferentum , it must be clear to the court that the

— form of expression In words was actually chosen by one rather
H - 1131 -

Li than by the other.” In allocating the burden of ambiguity

Eli in contract language, the various decisions have traditionally

spoken In terms of identifying the “draftsman”, and having
1112 -

U once done so, adopting the interpretation of the other party.

The question necessarily arises then as to how the Court of

El Claims, the various boards of contract appeals and other
- authorities such as the Comptroller General go about the 

- 
-

process of identifying the draftsman of’ the contract language.

Advertised Procurement

[J In the area of formally advertised procurement , this -- 
-

issue has not warranted a great deal of attention from the

[J various courts, boards and other authorities. The strict

- - - - - - - - 

-t



_ _ _  _  - :__
~~ _ :~

[j formalities surrounding formally advertised procurement 
- 

-
-

necessarily circumscribe the instances in which a prospective

U contractor caji actually participate in the formulation of - - 
-

-

1113 -
-

contract language. Decisions where the rule contra

proferentum baa been applied to resolve interpretive problems

in an advertised procurement are characterized by a complete

lack of discussion regarding the manner in which the draftsman

U - - 11111
-

- 

was ascertained. Examples are legion where the decision
- 

has simply stated that the government, as draftsman of the

ambiguous language, should bear the burden of any subsequent
145 1116

LI uncertainty . In Frank Briscoe Co., the board stated

El 
that it was assumed until proven differently that contract

documents in advertised procurement were prepared by the

government or prepared under government control. Although

never subsequently cited for that particular proposition,

El the decision exhibits a line of reasoning which is in keeping

El 
with the approach generally taken by other boards and courts,

- 
i.e., absent some evidence that the documents were drafted

by a party other than the government, the courts and boards

will proceed on the assumption that they are government drafted.
ri 

- 1117
ASPR and FPR guidance regarding responsiveness of bids

— 
1118 - 

—

F 
and rejection of bids lends support to this presumption,

~ L as a failure to agree to the terms and conditions of the

U invitation, or an attempt to alter them in any way will be
grounds for a bidders elimination from consideration. Thus

[j the advertised procurement system is structured in such a way

- as to effectively preclude anyone but the government from

being involved in the “drafting” of the contract. What results 
-

- -

-S - —

11
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n then is the classic contract ot adhesion, wherein the terms
U - 

-

and conditions are offered to the prospective contractor ~~

fl a take—it—or—leave—it basis. Against this background the

— presumption of government draftsmanship is -justified and In

El keeping with the theoretical basis of the contra proferentuni

- 
rule.

- 
-U

.-: - 

At least two types of situations can occur where the

U presumption of government draftsmanship in an advertised

procurement is overcome, and the contractor is recognized

Li as the “draftsman”. The first involves incorporation of a

[ I  contractor’s bid into a contract, while the second is concerned
with two—step advertised procurement, where the contractor
submits a technical proposal which Is subsequently incorporated

into the contract.

U
Bids

i-i 149
LI In Fisk Electric Co., the board was faced with a

case in which the creation of ambiguous contract language was 
-

attributable to both the government and the contractor. However,
- U the contractor, while being held responsible for a portion of

- the draftsmanship of the ambiguous language because of the I 
-

11 - 
150

Ii terms he chose to use in his bid, avoided the burden of

U ambiguity because the preponderance of fault for the entire

ambiguous condition was laid on the procuring activity. Had

[] not the board been able to allocate the preponderance of the

responsibility to the government, then presumably the contractor,[~ as draftsman of the ambiguous symbols in the bid, would have 
:~

had to suffer the burden of ambiguity. Such disposition hasD Sb—
-,

______________ — — —
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,~ 
been made in preaward situations when a bid has been found

fl to be ambiguous as a result of’ the contractor ’s draftsmanship

El thereof. Thus when a bidder Indicated a 1/2% 10 day prompt

- payment discount on the or.IgInal bid, and a 1/2% 10 day

discount as well as a 5% 20 day dIscount on the copies ,

the Comptroller General found that the contracting officer

- 

could properly accept the bid on the basis of’ the 5% discount

Li because the bid was the result of ambiguous draftsmanship by

the bidder, and thus should be interpreted most favorably to
:
~~~~~H 151

the government . Similarly, when a prospective contractor

I submitted a bid for furnishing surety bonds but failed to
U

specify which of the three types of bonds solicited the bid

[] was based upon, the Comptroller General again found the bid

U to be ambiguous and determined that It should be Interpreted

- 
against the bidder as creator of the interpretive problem.

[j Accordingly , it is clear that in proper circumstances

- 

a contractor can be found to be the “draftsman” of language

- j In an advertised procurement, notwithstanding the presumption
- 

- 

152

U to the contrary.

Two—Step Formal AdvertIsing
11 153
LI Two—step formal advertising provides the second

exception to the general presumption of government draftsmanship

- 
in advertised procurement. By its very nature, two—step

[ advertised procurement presents situations entirely opposite - 
-

to those found in normal advertised procurement. Under step

-t 1 one of’ this procedure, proi~pective contractors receive a

request for submission of unpriced technical proposals.

- -
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This request outlines among other things the government’s
- 

1511
general requirements in the procurement . Proposals -:

U submitted are evaluated by the government and those prospective

U contractors who have submii ted acceptable proposals are then

given an opportunity to submit bids for the particular work

- under step two . The successful bidder ’s technical proposal Is
U - 155

- 
- 

- 

incorporated into the resulting contract. Thus, at this

point, unlike formal advertised procurement, the contractor has

had a role in formulating the contract language to the extent

- that he was the draftsman of the technical proposal.

U Although apparently no eases have arisen dealing with

- 

the specific question of whether, for purposes of application

U of the rule contra proferentum, the contractor would be considered

- the draftsman of any language In a technical proposal, it seems

Li logical to assume that he would be. Such a result would be

in keeping with a related decision reached by the Department -;
156

of Transportation Board in Burroughs Corp. • In that ca8e,

- j  the contractor had been awarded a contract under the two

- 
-~~ step procurement method for delivery and installation of

radio equipment at numerous diverse sites. At no point in 
-

U the contraàt were the floor levels where installation was

to take place mentioned, and the parties agreed that the

H question was never discussed prior to award. The Board found

‘1 that “since the contract incorporated by reference [contractor ’s]
Li technical proposal , [the contractor ] as well as the Government

157

El played a hand In the drafting of the contract provisions.”

The important point of course is that the contractor was

El specifically recognized as sharing some of the responsibility

~ 

~~~~~~~~~
- 
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for “drafting” the contract. Had the problem ir~ this case been

the existence of ambiguous language in the technical proposal

as incorporated into the contract, rather than the absence of

,
—

~ 

terms from the contract a~together, It would seem to follow that

- Li contra proferentum would work agaInst the contractor as draftsman

of the technical proposal. 
- 

1:

H
ASPR provides that discussions may take place during

evaluation of proposals in step one between the government

and a party submitting a technIcal proposal, for purposes of
- ~~

- 

- U making an otherwise unacceptable proposal acceptable through
- - 

~
}- - . the submittal of additional information by the party, clarifyin

Li . 15
or supplementing the proposal, but not basically changing It.

L i - Suppose that during the course of these discussions the government

I 
requires, with some degree of specificity, the proposer to

Li supplement his technical proposal with certain specifications,
- 

- U for example, to bring it within the range of’ acceptability.

The proposer does so, but in the process an interpretive

problem is created in the proposal which does not appear until

1 

performance is underway . In this set of circumstances , will
- 

the contractor be considered so much the draft sman of the 
-

-

U language as to have contra proferentum work against him? No

case involving two—step advertised procurement has dealt with

U this specific question, but there is some authority to be

drawn from decisions involving negotiated procurement for1 : 159- answering in the negative. These cases indicate that when

an ambiguous provision is not solely the responsibility of one

party in terms of its conception and actual reduction to a

I] written document , then a case of mutual draftsmanship may

r 

- - -

~~~~~~~~~~~~~~~~~~~~~ ~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~ ~~~~~~~~~~~~~~~~~~~ ~~~~~~~~~~~~~~~~~~~~~~~~~ ~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~
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U well be found, thus precluding application of the contra

proferentuin rule.

Negotiated Procurement
- fl - - In analyzing the approaches taken by the courts and

- - - -

~~~~~ 

- boards to identify the draftsman of negotiated contracts, it

Li -
‘ is appropriate to separate the instances of negotiated

U 
procurement into two categories. The first category includes

those contracts where no negotiations took place between the

[j - parties as to the substantive terms and conditions of the contract, - :

- while the second category Includes instances where there were

Li significant negotiations concerning the contract’s contents.

-
‘ The first category of contracts includes those wherein 

- -

- - negotiated procurement is conducted In virtually the same - 
-

1 manner as formally advertised procurement, i.e., the government

issues a request for proposals which requires the offeror to

do little more than submit a price for the proposal, while

the other terms and conditions are fixed . Award is then made
- 

- after the proposals have been evaluated, but without benefit

- - J of discussions between the offerOr and the government concerning
160

- 

U 
the substantive terms and conditions . When problems of

contract Interpretation arise in these cases, the courts

H and boards have followed the same line of reasoning as In —

-
- - 

formally advertised procurement, when It is presumed that the

El government drafted the contract documents, absent proof to the
161 162

I 
contrary. In Peter Kiewit Sons Co. v. United States,

a landmark case in this area, advertised procurement had tailed

[ - to produce a contractor for a construction project, so the

- ~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~ —~~~~~~~~~~~~ -~~----- - - -~~~~— ~~~~~~~~~~~~~~~~~~~ 
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U procuring activity “negotiated” a contract with the p].antiff.
- - It appears from the facts, however, that the only aspect of

the contract that was truly negotiated was the price . A

U 
problem of specification ipterpretation arose between the

- parties, and e’Qentually found its way to the Court of Claims .

iIi. In reaching its decision favorable to the contractor, the
- - -  

court made the following oft—cited statements:

- - 
When the government draws specIfications which are

I U fairly susceptible of a certain construction and the
contractor actually and reasonably so construes them,
justice and equity require that that construction be

Li adopted. Where one of the parties to a contract draws
the document and uses therein language which is

U susceptible of more than one meaning, and the intention
of’ the parties does not otherwise appear , that meaning
will t~e given the document which is more favorable to

U the party who did not draw it. This rule is especially
applicable to Government contracts where the contractor
has nothing to say as to Its provision.163

- 
- As with most decisions in advertised procurement cases, this

- 
decision is characterized by a lack of discussion regarding

the manner in which the draftsman was identified . This , of

i course, can be attributed to the fact that in this type of

procurement there really is no issue as to which party drafted

j the contract language, because the particular method of

procurement used precludes the - contractor from contributing
- 

- 1611
to the creation of the contract language.

H It is in the second category of negotiated procurements, - 
- 

-

-

those where there had been a significant amount or negotiation

and discussion between the parties regarding the substantive

contents of the contract, that the problem of Identifying a

fl draftsman becomes more difficult.

U 
~~~~~~~~~~~~~~ ~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~ ~~~~~~~~~~~~~~~~~~~~~~ ~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~
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U 
“Fully Negotiated” Contracts

A Line of cases ha~ developed in recent years

II establishing the concept of a “fully negotiated” contract , -

U - 
which precludes applicatiqn of the rule contra proferentum

because no party can be identified as the sole draftsman of

1 t h e  contract. This line of ’cases has its beginning in the 
-:

165
Deloro Smelting and Refining Co. v. United States decision,

U handed down by the Court of Claims In 1963. In that case ,

U 
the contractor had agreed to supply cobalt In accordance with

the contract delivery schedule. The contract contained an - -~
escalation clause which provided for a price adjustment based

on the market value of cobalt as of the date of delivery.

U When the contractor failed to meet the established delivery

U 
schedule, a dispute arose concerning whether the “date of 

- 

-

delivery” in the escalation clause referred to the date of’

U actual delivery or the date of delivery established in the 
-

contract. The court, while finding the language ambiguous,

refused to attribute Its authorship to either party , reasoning

- - 1 
- 

as follows:

- Li 
- 

In its pertinent articles, this was not a standard rorm - 

-

agreement but an ad hoc arrangement negotiated by the -

parties for a special situation. The record contains
no enlightening information on comparable escalation or
adjustment provisions. We cannot charge the [government]

- with any ambiguities since [contractor] appears to have - -

initially proposed -the terms which are now disputed; but - —
there was also considerable negotiation and the [contractor]
does not seem to be so much the author that it sho~~d

El bear on that account, the brunt of’ uncertainties.1°°

The Deloro decision was followed closely by the Court of

U Claims decision in Tulelake Irrigation District v. United -

167 - 
-

States, where the court, although reaching a similar

— - - —~~——.---- —~~———~-—-.--—-- 
~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~ ~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~ ~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~ 
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~ fl decision, did so on facts quite dissimilar. The contractor

and the government entered into a negotiated contract which

incOrporated ~y reference another 
interagency contract completely

drafted by the government. The interpretation of’ a provision

of the interagency contract subsequently became the subject

of a dispute between the parties In resolving the disputed

- 
interpretation, the court said :

. . ., we are not dealing with a contract authored
exclusively by the Government. Far from being a contract r

— U 
- of adhesion , the 1956 agreement was virtually coauthored - —

- 
during a period of’ lengthy negotiations. Although

- the disputed provision, incorporated by reference from
1 - the 19116 Interagency pact , was of course drawn by the

(government), It was subj ect to [the contractor ’s) scrutiny
in 1956 and could have been modified at that time.
Where a contract with the United States is as fully

- - 
- - U- - negotiated and bargained for as this one, the principle

that ambIguitie~ must be construed against the Government
- is inopposite.108

— [I The Court of Claims appears to be taking the position that

absent unilateral preparation of the contract terms and

conditions, draftsmanship, for purposes of the contra proterentum
- U rule, will not be attributed to one party or the other. This

I — may well be because in contracts where there is no obvious

Li overreaching by one party, no one sideness of terms and

U conditions and no Imposition of one party ’s terms and condit ions -

upon the other party, the theoretical basis for application or
169

the rule contra proferentum is extinguished. Certainly 
- - 

-

— 
- subsequent decisions from the contract appeals board lend - 

—

[1 170 —

U support to this idea. In Compudyne Corp., the Armed

Ii Sørvicee Board cited Tulelake for the proposition that

where the terms of a contract or supplemental agreement

[J . . . are arrived at by negotiation of the parties, there is

ll~ -~~~ 
_ _

- -
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U no basis for presuming it was written more favorably to the

Government than the contractor or should be construed against
II 171
U the Governmenhj .” The Armed Services Board, in Metropolitan

172

U Washington Board of Trade, exhibited the same reasoning :

(The contractor] contends that the contra proferentum - 

-

rule should apply in the -interpretation of this contract
Li and especially with respect to the Payments clause which

was “drafted by the Government and imposed on the

U contractor”.
The contra proferentuin rule does not apply here .

We are aware that the contract contains a Standard
Form 32. We are also aware that the Government -

“drafted” the contract in the sense that Labor prepared ,
Li assembled and typed the contract document. But the

term “drafter” as used in the context of the contra
- proferentum rule refers to the party that unilaterally

prepares the contract. Here the parties . . . actually
engaged in negotiating the terms of the contract . . . . • -

U 
Under the circumstances we are unable to conclude that - 

-

the contract was so “one—sided” as to properly apply - 
-

the contra proferentum rule. -

U- Thus the trend In these cases, if It can be called that , 
- : 

-

- 

is away from the seemingly automatic application of the

[] rule contra proferentum against the government as “draftsman”

of the contract language in those contracts where there was - 

—

significant negotiations concerning the terms and conditions,

U - 
even though the government may have drafted the particular

language in dispute. 
- 

- 

-

U In those cases where the specific language in dispute -
~

U 
had previously been the subject of negotiations between the -

parties, the decisions have consistently attributed the

U draftsmanship to both parties, and- have thus not required 
- - - 

~~

-

either the government or the contractor to bear the burden of
n 173
U the interpretive problem.

Case. of negotiated procurement where the authorship-

U of interpretive problems has been attributed solely to the

k 
-
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U contractor, while indeed rare, are by no means nonexistent.

Thus where a contractor’s proposal for a modification took

U the form or a’ personal letter, and was accepted by the

government in that form, the interpretive problem in its wording

- was attributed solely to the contractor as draftsman, and
[ 1  

- - 1711
U 

contra proferentum worked in favor of the government .
175

4 -
~ More recently in Canadian Commercial Corp . v. United States,

the Court of Claims found the contractor responsible for

U creation - of an interpretive problem through the wording used

in a preaward telegram from the contractor to the government .
1] - 176 L
U Similarly, in Southeastern, Inc., the contractor prepared 

- - 

-

U a release provision , the language of which was subsequently - - 

- -:

the basis of dispute between the- parties. The board found that

U any interpretive problem in the language was to be interpreted

against the contractor as draftsman.

Eli Regardless of the type, all government contracts contain

[I certain clauses and provisions which are required by statute

or regulation, and thus are not the subject of negotiations
177

- ] • between the parties. - At first glance it is natural to assume

that all of these clauses are drafted entirely by the government ,

U and thus contra proferentum should work against the government

D in any dispute involving their interpretation. However, some 
-

writers have suggested that responsibility for draftsmanship

U of these “required” clauses should not properly be borne

by the government, because the clauses are really the “product

0 of numerous revisions of government committees and study

o groups, with the benefit Of industry comments and

recommendations,” and because “they usually reflect a compromise

II -
~~~~~~~~~~~~~~~~~ __ _

- - ~—~~~~- - -- ~~~~~~ ~~~~~~~~~~~~~~~~~~ - 
~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~ ~~~~~~~~~~~~~~~~~~ 



— - - -v----~~ ,----- -- -- ~~~
- -

~ 
—
~~~~

---— ------- ---- - —

- (U

[1 - 
178 

—

of conflicting viewpoints” and thus do not reflect an
- 179

U “exclusivelY predominant single will.” 
This - theory of

draftsmanshiP ‘has not, however, found its way into the case

fl law, unless the De]oro~’Tu1elake line of 
decisions reflects 

—

- 

180

some degree of similar reasoning.

Ii

B
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H CONCLUSION - - - - 

-

-

-
- 

-

The rule contra proferentum is a very important part

of the overall contract interpretation process in the field of

government contracts. It benefits that pai~ty without

j  responsibility for drafting disputed contract language, but

only it the parties’ intent I~ otherwise unascertainable from

an examination of all the applicable extrinsic and intrinsic -

ll evidence. The primary requirement preceding the rule’s

application is that the non—drafting party’s interpretation

U be reasonable. Although the entire interpretation process

- 

- - 

inquires into the question of reasonableness, two of the

- U greatest areas of concern are those Involving the duty to seek

clarification of patent or obvious interpretive problems and 
-
:

-j  
the reliance by a party on its predispute interpretation. If

] - 
one party failed to seek clarification of an obvious interpretive

problem or was unable to establish predispute reliance on the

II] interpretation it subsequently advanced as reasonable, then -the - 
-

-

El - likelihood of that interpretation prevailing under contra
- proferentum is minimal. •

Presuming that reasonableness can be established, the

rule contra proferentuni will only aid the non—drafting party.

El Thus where the party seeking to benefit from the application of

the rule was responsible in whole or in part for the drafting of 

~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~ ~~~~~~~~~~~~~~~~~~~~~~~~~~~ 
- 

~~~~ ~~~~~~~~~~~~ 
~~~~~~~~~~~~~~~~~~~~~~~~~~~~ 
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U the disputed language, it will not prevail under’ the rule.
- 

Government contracts, because they are so often wholly

government drafted, necessarily lend themselves to frequent

- 
application of the rule coptra proferentum. Accordingly, the

U rule must be appreciated as a continually relied upon source

of resolution for contra-ct interpretation issues in the area
of government contracts.
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and specifically without reliance on the fact that post—
performance redrafting or clarification had occurred. The
board also cites two Armed Services Board cases where the
government ’s deviation from a contested specification
during reprocurement was relied upon as evidence of
impossibility. Ry~an Aeronautical Co., ASBCA 13366, 70—1 

-

BCA 18287 (1970), and Kinn Electronics Corp., ASBCA 13526,
69—2 BCA 18061 (1969).

30. See notes 115 through 126 , infra, and accompanying text.

31. 196 Ct. Cl. 29, 311~5, 14119 F.2d 372, 375 (1971).

32. Supra n. 20 at 59,088. See also, Jamsar, Inc. v. United-

H States, 1911 Ct. Cl. 819, 11112 F.2d 930 (1971); Southern
Construction Co. v. United States, 176 Ct. Cl. 1339, 3614
F.2d 1439 (1966).

[j 33. 180 Ct. Cl. 1111 (1967).

34. Id. at 1416.
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- - 35. -Supra n. 32 at 1361, 3611 F.2d at 1453. See also, Astro—LI ~~~ce -Laboratories Inc. v._United States-, 200 Ct. Cl. 282, -

470 -P.2d -1003 (197~); Tri—Cor, Inc. V. t1i~ited States, 198Ct. Ci. 187, 1158 P.2d 112 (1972); S. Kane & SOns, mc.,[I} GSBCA 3919, 714—2 BCA ¶10,7714 (19711). —

- 

36. Supra n.’20. -

ii 37. Id. at 5-6, 323 F.2d at 876. See also, Thompson Ramo
W~o1dridge, Inc. v. United States, 175 Ct. Cl. 527, 361 —

?.2d 222 (1966).

- Li 38. 177 Ct. Cl. 829 (1966).

U 39. The opinion was actually written by a Trial Commissioner
and adopted with minor modifications by the court in a
per curiam opinion. -

U : 40. 2011 Ct. Cl. 686, 1497 F.2d 11102 (1974).

Ill. Id. at 695, 1197 F.2d at 11107.

112.~ ASBCA 18925, 75—1 BCA ¶11,052 ( 1975).

113. Id. at 52,592. This language was cited with approval inLi Aitro Djrnamics, In-c., supra n. 32.

U 1I 1$~~~ T.G.C. Contracting Corp ., supra n.22; Bry—Air, Inc .,
ASBCA 191452 , 75—1 BCA ¶11,022 T1975); Crescent Communications

- 
- Corp . DOT CAB 73—12 , 74—1 BCA ¶10 ,531 tl974).

145. Ring Construction Corp . v. United States , 1112 Ct. Cl. 731,
l62 F. Supp. 190 (1958).

1] 146. 8.0.0. of Arkansas v. United States, 
— 

Ct. Cl. , 5 . 6 —

Li P.2d 367(1976~ ; American Optical C~rp., ASBCA 20k~8777—1 BCA 112.~~k6 (1977).[J 147 Id. at , 514 6 F 2 d  at 370— 1.
118. Consolidated Engineering Co. v. United States, 98 Ct. Cl.[1 256, 280 (19143); Jensen Ready Mix Co. , IBCA 157, 61—].

-
~ BCA 13059 at 15, 8140 (1961). -

49. Ring Construction Corp. v. United States, supra n. 145 at
7314, 162 F. Supp. at 192.

50 Jensen Ready Mix Co., supra n. 48.
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Li ~~~~~ 
Standard Form 33—A , applicable to supply and service contracts,

- provides that an offeror must request an explanation of’ any
- fl 

question it may have regarding the meaning or interpretation
of the “solicitation, drawings, specifications, etc.” It
does not, ~owever , provide a specific source from which
this explanation is to be sought. Block 9 of Standard

U Form 33, also applicable to supply and service contracts,
provides a name and telephone number that a bidder can call
for information concerning the procurement. Additionally,

U
- - DD 1707, used as a cover sheet for solicitations, lists

-~ 
- a name, address and telephone number that a bidder may

- contact to obtain “information on this procurement.” Thus,
-
~ 

unless the person identified as the contact point for

J information is the contracting officer, there is no specific

- 
requirement in supply or service solicitations that the

- 

- 
contracting officer’s clarification of interpretive problems

U - be sought. The opposite is true for construction procurements.
- Standard Form 22, applicable to construction contracts ,

-
- - - 

- ~
‘ contains the same requirement to seek clarification as does
Standard Form 33—A . While a DD 1707 accompanies a - - -

construction solicitation as well as supply and service
solicitations, construction solicitations have no counterpart

1 of Block 9 in Standard Form 33. However , Standard Form
23—A contains the following caveat in the second general
provision : “In case of discrepancy either in the figures , -

in the drawings, or in the specifications, the matter shall
be promptly submitted to the Contracting Officer . . . .“

U 
- 

- 
- ASPR 7—602.45, Contract Drawings, Maps and Specifications, 

—

- a required clause for all construction contracts, contains
a similar requirement of notification to the contracting

ft]- - officer of any discrepancies. The term “contracting officer” —

is defined in Standard Form 23—A as “ . . . the person
executing this contract on behalf of the Government and

j includes a duly appointed successor or authorized
representative.”

54. 200 Ct. Cl. 1, 1470 P.2d 536 (1972). 
—

55. Id. at 6 , 1170 F.2d 539.

H 56. 161 Ct. Cl. 1,3114 F.2d 501 (1963).

57. Id. at 6—7, 3114 F.2d at 503—14.

L 58. 163 Ct. Cl. 1, 323 P .2d 8714 (1963).

[j 59~~ 
Id.at 6— 7, 323 F.2d at 877 .

60. 171 Ct. Cl. 1478, 1496, 3116 F.2d 1162, 972 (1965). j
fl 61. Nash, supra n. 13 at 235 (1975).

- 62. Blount Brothers Construction Co~ v. United States, supra111 n. 56 at 1196, 3146 F.2d at 973. 
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63. 192 Ct. Cl. 608, 625—6, 1427 F.2d 1233, 121414 (1970).
64. VACAB 11211, 75—1 BOA 111,225 at 53,1132 (1975), e also,

- 
American 0pti~a3. Corp., supra n. 146.U 65. J A .  Jonpa ConstructIon Co. V. United States, 1814 Ct. Cl. 

- ~~~~, 13, 395 -P.2d 783, 790 (1968). See also, Chris Berg, Inc.V. United States , l9V Ct . Cl. 503, 515, ‘155 F.2d 1037,U 1045 (1972) , where the Court or Claims said “We neednot go on to establish if [contractor:J actually knew of- 
--
~

- - . the obvious conflict , since it is not the actual knowledgeof the contractor, but the obviousness of the discrepancy- 

-
- 

which imposes the duty of inquiry .”
66. James A. Mann v. United States, 210 Ct. Cl. 1014, 535L2d 51 (1976).

;j 6~. 196 Ct. Cl. 531, 450 F.2d 896 (1971).
68. See 13 Government Contractor 1510 , Nash , supra n. 13.j  69. 191 Ct. ci. 560, 11211 F .2d 588 (1970).
70. L.B. Samford, Inc ., ASBCA 19138, 76— 1 BCA ¶11,6814 (1975).

U 71. 177 Ct. CI. 1025, 369 F.2d 992 (1966) .
72. 191- Ct. Cl. 233, 1123 F.2d 1231 ( 1970). 

- 
-~~~~~~

73. ~~ at 260, 1123 F.2d at 12117.
1 7.. 192 Ct. Cl. 16, 1125 F.2d 1260 (1970). - 

- :
- 75. L~~~ 

at 22 , p425 F. 2d at 1264. - 

- - 

- 

-

, 
-

76. ASBCA 20371, 76— 1 BOA ¶11,690 (1976).
fl 77. See, eg., L.B. Samfopd, Inc., aupra n. 70; Blackhawj cU ~~~

- h eating anF!lumbing Co., GSBCA 38314, 75— 2 BCA ¶11,36711975); Dawson Construction Co., OSBCA 3820 , 75—1 BOA111,339 ~1975).
LI 78. See e.g., Chris Berg Inc. v. United States, 197 Ct. Cl.- n 03, 4~5 F~~d l0~7 t1972); Blake Construction Co., ASBCA - .[I 9828, 65— 2 BOA 15,121 (1965). 4

79. Supra n. 70.

Ii 80. L.B. Samtord, Inc., supra n. 70.

~ 81. Robert L. Guyler, supra n . 76. It is important to notethat the ~oaz’d relied on three criteria or tests to reacha decision and no one single tact was determinative of theoutcome of the case. See also, Kraus V. United States,II 177 Ct. Cl. 108, 366 F.2d 975 (1966), where the Court of 
-

II _~ - - - - ~~~~~~~~~~~~~~~~~~~~~~~~ ~~~~~~~~~~~~~~~~~~~~~~~ - ~~~~~~~~~~~~~~~~~~~~~~ ~~~ ~~~~~~~~~~~~~~~~~~~~ - - - - 
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- Claims that an experienced ~and competent field inspector
U agreed during performance with the preaward interpretation -

of the contractor. The court said: “If [contractor ’s]

U 
error was so glaringly obvious or patent that he should
have discovered it or made inquiry to the Contracting
Officer , eve find it difficult to understand why a well
qualified representative of the [government ] made the same
mistake.” -

82. Id. 
- *

83. 196 Ct. Cl. 29, 14119 P.2d 372 (1971).

- F - ~ 814. ~~alen & Co., IBCA 10311-5-711, 75-2 BCA 111,37-7 ( 1975).

- Li 85. Id. at 54,152.

86. Supra n. 53. -

~~~~ - 87. ASBCA 14828, 65—2 BCA 15121 (1965). -

Li 88. ASBCA 71—5, 61—2 BCA 13227 (1961).

- 

89. Id. at 16,735.
LI 90. 151 Ct. Cl. 75 (1960).

1 91. The solicitation apparently did not specify a source for
-: clarification, but it did provide that “oral explanation

or instructions given before the award of the contract
will not be binding.” See also, Bromley Contracting Co., -:

J ASBCA 151183, 72—1 BOA ¶9252 -(1972) .

- 
92. Supra n. 63.

- 

-i 93. ~~~~~ at 625, 1427 F.2d at 12143.

~~ GSBCA 2930, 70—2 BCA 181176 ( 1970) .

95. 205 Ct. Cl. 651, 6614, 505 F.2d 1257, 1265 (197 11).

96. ASBCA 19950 , 76—2 BOA 112,0147 ( 1976).

U ~~~ ASBCA 20630 , 76—2 BOA ¶11,971 (1976).

98. See e.g., Delta Electric Construction Co., ASBCA 1113214,
71—1 BCA ¶8830 (1971); Blake Construction Co., supra n. 87.

99. ASPR ~—20 7, 3—5011 ( 1976 ed.). 
-

100. ASPR 2—207 (1976 ed.).

U 101. 198 Ct. Cl. 106, Z158 F.2d 991$ (1972). 
- 

-

U 102. POD BOA 190, 70—1 BOA ¶82211 (1970). 
- 

-
- -

- 
~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~ - 
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Ii 103, Id. at -38,2112. - 
- 

-

1011. Southside ~~ &~ing Co., ASBCA 8120, 1963 BCA 13982 (1963),U mot. recon. den., ~.96’1 BCA 1113114 (19614).

- 105. P. Shnitzer, Government Contract Bidding at 85 (1976). - 

-

Li 106. See Standard Forms 33A and - 22. - - . 
- 

- -

107. Supra n. 98. 
- 

-

-- 
108. Id. at 141,066. The decision does not indicate whether

the solicitation contained a requirement for written —

U requests for clarification, but as a Standard Form 22 is -‘

a normal part of a construction solicitation, it probably

ii 
- did.

-
- 

— ti 109. William F. Klingensmith, Inc. v. United States , supra n 95
at 6611, 505 F.2d at 1265. -

110. ASPR 2—208 (1976 ed.).
-

- r - 11.1. ASPR 2—209 (1976 ed.).

112. Supra n. 1014. -

123. CML—Macarr, Inc., supra n. 96. 
-

1114. ASBCA 16669, . 72—1 BCA 191468 (1972).

Li 115. ~5i. at 414,102. The board found that the contractor should
originally have made a prebid inquiry to the government,

— not a supplier , but failing to do so, should have inquired -

when verification was sought. -
-

i16. ASBCA 19839, 75—2 BOA ¶11,413 (1975). - 

-
-

117. 169 Ct. Cl. 1133 (1965). 
-

~~

118. J.W. Bateson Co. v. United States, supra n. 67 at 5116, 
-

-

1 1150 F.2d at 904$. -~~~

fl 119. Standard Form 23—A . -

- 
Li - 

120. ASBCA 12872, 68—2 BCA ¶7303 (1968); see also,, Fairchild -
Industries L Inc., ASBCA 16302, 714—1 BOA 110,567 ~l97 1e), I

H where the board relied on the reasoning in Larco to reach .1
- 

LI a similar result. The board found that the contractor’s
submission of pricing data on DD 633 put the government 1

U on notice of the contractor’s interpretation regarding - -

the pricing method for certain materials, although the
- - contracting officer did not review the data. The

contractor was never told, and referred to the data during
later discussions with the contracting officer. Thus,
once again , the government had notice that something was

- 
- - - 

~~~~~~~~~~~~~~~~~ ~~~~~~~~~~~~~~~~~~~~~~~~~~~ 
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- wrong before the contract was signed, but tailed to take -
-

r action to correct the problem. This was found by the board - -

to offset any dut~y tthe contractor had to seek -further
clarification of the pricinc mehtod.

- — Li 121. ~~~~~. at 33,,951. 
-

122. ASPR 2-1106.3(e)(l) (1976 -ed.). For a recent treatment of
the bid verification rule, sees Shnltzer, supra n. 105 at - -

- 

~$~49~~452.

123. 
— 

Ct. Cl. , 5116 F.2d 395 (1976).

- 
12~1. Id. at 

—, 546 F.2d at 1100 .

J 125. IBCA 950—1—72, 714~1 BCA 110,376 at 149,005 (1973). See also,
Skiute, Government Misrepresentation and Non—disclosure
of Superior Knowledge in Federal Procurement, 6 Pub. Cont.

- 

L. J .  39 (l9~T3).

126. ASBCA 20554, 75—2 BCA ¶11,567 (1975).

127. 176 Ct. Cl. 872, 800, 367 P.2d 1425, 1130 (1966). See also,
Gentz Construction Co., IBCA 1015—1—75, 75—1 BOA 111,010

1 (1974$), where the board said at page 52,1118: “An essential
to contractor success on a contract interpretation question -

is proof of his reliance on his interpretation at the time
he entered into the contract .”

128. ASBCA 85117, 1963 BOA 13823 at 19,071 (1963).

129. ASBCA 18053, 7~$—2 BOA 110,7811 (19714).- 

130. ~~~~~~ at 51,2814.

1] 131. Supra n . 66.

[1 132. ~~~~~. at 
—, 535 F.2d at 62. -

- 
- ,~

133. ASBCA 1711811, 73—2 BCA 110,153 (1973).

1311. 181 Ct. Cl. 180, 389 F.2d 1016 (1967).
- 

135. ASBCA 19566 , 76—1 BOA 111,802 at 56,360 (1976). 
- 

-

fl 136. Supra ii. 128. - 

.

137. *380* 14324, 71—1 BOA 18830 (1971).

138. 200 Ct. Cl. 1138, ~$71 P.2d 618 (1973).

139. ~~~~~. at ~1’42—3, ‘i7i P.2d at 620.

1130. ~~~~~~~~~~~~~~~~~~~~ Inc., ASBCA 13068, 69—2 BOA 7961$

- - 
EI_, 

— - - ~~~~~~~~~~~~~~~~~~~ _~~ _ _~~~~ ~~~~~~~~~ ~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~ -~~~~~- ________________
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U 
- 1141. 3 Corbin, supra n. 5 5559. -

- 1112. See e.g., Peter Kiewit Son ’s Co. v. United States, 109 Ct. 
-

U Cl. 390 ( 19 147); WPC Enterprises 1 Inc. v. United States,
supra n. 20.

H 
1143. §~~, ASPR Section 2 (1976 ed.).

11414. H & M Moving1 Inc. v. United States, supra n. 22; Thompson
Ramo Wooldridge, Inc. v. United States, supra n. 37; - -

Western Contracting Corp. v. United States, 114 14 Ct. Cl. 318
Li fl 958).

1115. J~. 
-

— 
1146. AEC BCA 23—2—66, 66—1 BCA 15601 (1966).

H 1147. ASPR 2—301 (1976 ed.).

1118. ASPR 2—11011.2 (1976 ed.).

1149. DOT CAB 75~ 314 , 76—2 BCA 112,090 (1976).

150. The bid form provided that the bidders could enter a
figure which represented the amount of credit the government
would receive it the bidder took title to the old generator
it had bid to replace. The contractor entered “N/A” and
although both parties agreed that it meant “non—applicable”,
they disagreed on whether it was the credit or the bid
quotation to give the credit that was not applicable.
Bidders had been given the option of bidding or not bidding
on the credit item.

151. Comptroller General decision, B—l6l336, 23 Ju~ne 1967,
j unpublished .

1 152. Comptroller General decision, 8—1111786, 39 C.G. 51(6 (1960).

The procuring activity’s bid forms did not provide for each
type of bond as a separate bid item, and thus could arguably

- 
have contributed to the creation of the ambiguity, althoug1~i

the Comptroller General did not consider this argument.

153. ~~j , ASPR Section 2, Part 5 (1976 ed.). -

151$. ASPR 2—503.1 sets out the minimum requirements of the
request for technical proposals.

155. ASPR 2—503.l(a)(Viii) (1976 ed.). Consolidated Diesel
- Electric Co. v. United States, 209 Ct. Cl. 521, 533 F.2d

556 (1976). See also, Conrad, Inc ., ASBCA 111239 , 71—2 BOA

- 19163 (1971), where the board recognized that the contractor
had some design responsibility (draftsmanship of specifications)
in two step procurement. While recognizing that an -:

- 
- interpretive problem was present in the contract, the board

H ___________ _ _ _ _  ___ ______- 
~~~~~~~~~~~~ 

r.- ~~s~~~ a . -  ,g a.ixi~~~ - - , - - - - - -_________ --~ ~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~ ~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~ -b--- 
- - -
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___________ _________ _ _ _ _ _  -_ _ _ _

chose to resolve the problem on the basis of detective
- 

specifications rather than contract interpretation. —

Li 156. DOT CAB 69—11, 70.1 BCA 18138 (1970).

157. ~g. at 37,805.
158. ASPR 2—563.1(a)(viii) (1976 .d.).

U 159. Ball State. University v. United 3t~t ,  203 
~~~~~ 

291, -

Ufl4~4d 3t4t,~, 186 ~~~~~~~~~~~~~~~~~~~~~~~~~~~~~
LI 

- 160. Standard Form 33—A , paragraph 10(g), provides that the
government may award a contract bas.d on initial of tue

Y 

received, without discussion of those otters.
161. ~~~~~~~ , notes 1113 through 156, !!~~ and accompanying t.zt.
162. 109 Ct. Cl. 390 (19147).

163. ~ at 1118.

1611.

165. 11 Ct. Cl. *89 ~. -~3) .
-
~~~~~~~~~~~ 166. ~4.at 1195.

167. 169 Ct. ‘~1. 782, 3*2 P.2d 14117 (1965).

1 168. ~j. at 792—3, 3112 P.2d *53. Tb. only authority cited bythe oo~srt for this stat.a.nt is the Deloro ~~~~~~~~
-

.

- 1 169. 

~~~~~~~~ ~R~i8iJE fl-! I~!i1It’I~R ?i9~~
170. *510* 15913, 73— 1 BOA 19835 (1972).

U 
171. ag,. at *5,969.
172. GSICA LD—10, 714—2 ICA 110,681 (197*).

173. on s Ice Co. v. t , 201 Ct. Cl. 116, *75
A 17378, 73—2 BOA 110,167 

___(1973); t icon Co ., ASICA 71401, 1961 
_ _ _ _u ~~~~

3
~LCA 31438, - 

rca ns ri en Divisi. n of s rca 
_ _ _

U 
1711. 8.3. Mullen1 Inc., ASICA 8808, 19611 BOA 1*141(9 (19611). 

_ _ _ _ _

- - 
175. 202 Ct. Cl. 65 (1973).

~ 1j___ ~_ 
. ~~~~~~~~~~~~~~~~~~~~~~~~ - 

~~~~~~



- 
. 

- 

.

I ~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~ - in —n — .---- — —- __________ 
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~~~~~ chose to resolve the problem on the basis of detective
specifications rather than contract interpretation.

156. DOT CAB 69—11, 70—1 BCA 18138 (1970).

I 157. ~4. at 37,805. 
- 

-

158. ASPE 2—503.l(a)(yjjj ) (1976 .4.).

159. ~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~ 
- 

1

160. Standard Form 33—A , paragraph 10(g), provides that the

I goIamrent may award a contract based on initial otters
r oeivid, without discussion of those offers.

I ~~~~~~~~ ~~j , notes 1*3 through 156, •upra, and accompanying text .

162. 109 Ct. Cl. 390 (19*7).

1 163. ~ at *18.
1614. I.e S t . , J .W. Bateson Co. v~ United State., su~ra n. 67;

~ ~~~ I~~q j~j~~~ n. 69. B.F. ôoodrioD
ii V~. vn.at.~ 5;a ci, is~ ct. ci. iii, 39& P’.2d ~1I3 (19o8).

163. 161 Ct . Cl. 1489 (1963).
186. 

~
g. at *95.

fJ 187. 169 Ct. Cl. 782, 3*2 P.2d 14*7 (1965).
- 

168. ~4. it 792—3, 3*2 P.2d *53. The only authority cited by
i i  the court for this statem.nt ii the D.loro case .

169. Ms4oog~ $y—P !~’94uccs.. ~~c v. Q~ite4 $t!tes, supr~ n. 156;Len. Itsi Imerm y Co~ , VACAR 1163, 76— 1 BOA 111,650 (1975).
Li 170. *350* 15913, 73— 1 BOA 19835 (1972).

171. ~j. it *5,969.

172. 0310* ID—la , 714-2 BOA 110,681 (197*).

173. ço~~~aq~~ ice Cc. v. United Stg~.s, 201 Ct. Cl. 116, *75P.~d 1161 (1973); RED~1I Corp s , ASBCA 17378, 73—2 BOA 110,167(1973); Olin M~th2ison êhemic*1 Corp ., ASBCA 71(01, 1961
i i  *0* 13596 (19~2); ~~ystrom Insl~rument Division of Daystrom, I

~~~~ *3*0* 
3438, 58—2 BOA ~20~0 (195d).

(] 17*. 3.3. Mullen. Inc., ASBCA 8808 , 196* BOA 11 (1(149 (1961$). 
-

. 
-

175. 202 Ct. Cl. 65 (1973).

U . 
-

~~~~~~~~~~~~~~~~~~~~~ ~~~~~~~~~~~~~~~ -- 
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U 
176. ASBCA 7677, 1963 BCA ¶39011 (1963).

- 177 . The parties may, however, seek a deviation from appropriate - ~~ 

-

~~

- authérities to avoid the inclusion of specific provisions - 
-

- 
-

or clauses in the contract. See, ASPR 1—109 (1976 ed.) .

- 
- 178. Shedd, R~ao1ving Ambiguities in Inter~r~ta~1on of Governmentp - Contracts, 3b ceo. Wash. L. Ray. 1, 15 (1967).

179. -Pasley, The ~nteroret&tiOn ~~ 
p 

~‘~~~ Øflt ~~~~~~~~~ 25
Fordhain I.. Rev. 211, 211$ -( 1956). But see , Cuneo and
Crowell, Impossibility or Performance. Assumotton oL
Risk g’~ AOt of Submissions 29 Law & Con-temp. Prob. 531,
549 (1961$), where the authors argue that “the fact that
many of the standard clauses are drafted with the advice
(and sometimes consent) of the business community does
not inj ect any real element of consent into the contract .”

180. 
- 
In Metropolitan Washington Board of Trade, supra n. 169, the

- board specifically refused to apply contra proferentum
to an interpretive problem in a “required” clause, but

- j on the theory that the entire contract was fully negotiated.

H
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