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INTaCDUCTICH

Notably absent from the plethcra of coentemporary philo-
sorhical literature dealing with rights, duties and obliga-
tions is any serious attempt to dezal with the problem of the
reral justification (or lack thereof) for conscription in the
rodern liberal democratic state.l Cne reason for this may

be that it has simply been generally or widely accepted that

- conscription by the state is justified, a2t least at certain

tirmes. Most of the recent literature which addresses the
problem of conscription at a2ll appsared during the height

of America's involvement in the Viet Nam ¥War and has ap-
rozached the problem rore as a legal cor constitutionzl issue

than as a moral issue. Lately, internzticnal tensions have

political, legal and moral issue in Americe to the fore once
again. Numerous arguments, both from ithe legal ard pruden-
tial perspesctives, have been offered in an effiort to jJjustify
the state's practice of conscription or to deny that such a
practice is justifiable. Some of these arguments are both
relevant in some way and pefsuasive in their efforts to jus-
tify the practice of conscription. None, however, seems to
est2blish Tirmly the moral basis for the state's right to

-,y e

Conslirsipe ivs clilzens Jfor misliily s$s

LRIy 4

Civen the evident concern expressed by ma2ny Americans,

particularly those directly affected, and the far reaching
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than now to investigate the rorzl basis for the sitate's rignt

v to

to conscript. So, in this essay I should like %o t
answer two questions concerning ths practice of conscrip- .

tion by the state. First, is conscription by the state

—-

ever morally justified in a modern democratic state? And
second, if conscription by tne state is justified, under

what conditions is it justified? 1In po

w
H.
3
g
ct
4
1%
0
[¢]
Ne)
£
[{)
n
ot
|
(o}
3
0
-

e

perhaps principles that justify the stete's practice of co-
ercive interference (conscription, in tris cas=2).

answering these questions, I sh2ll attempt, inscfar a2s pos-

.
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largely on questions about correct interpratzaiions cf con-

stitutional law, And while praciica2l or prudential consid-

(]

rations will ultimately have an effect on what a state

4

: (2 stzate will do

r

decides to do to solve a manpower prodle

- 4

what it must to survive), I will no%t inject such considera-

tions into this analysis. I am not denying that leg2l and
prudential considerations have some relevant bearing on the
meral prodliem of conscription, tut I merely wish to leave

-~ . : , M : Sty s .t PR e e
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scm2 peculiarly morzl justification for such a practice.
Moreover, I think it prudent to linit the discussion to

the case of conscription as it hz2s developad in the Uniz<ed




spacial case. For exanmple, briefly compzre *he experience
of Israel with that of the United Stztes in <erzs of external

invasion. Can we say that Israel has btesn 2% peace cver the

last thirty years, with only brief interludss of war? Or

should we szy Israel has been a2t war with her Arzd neighbdors

L AN YT

for the past thirty years, punctuated by pzriodic intense
battles? I have no ready answer to such guestions, but

surely the justification of conscripticn is tied in some

i vay to the state’s decision to enter intc & stzie of
ligerency with another state. Vhzat I mean by "war” and 2

»conscription” I will shortly try to maxe clear, but it will

be observed that by limiting the disciussion

in the United States, the task will be grezily sicplified

without obviously sacrificing the validity or odj
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of the moral arguments.
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An an2lysis of conscription froz ta

tive has the further advantage of aliewinz the in
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begin with a familiar account of the przciice of conscrip-

tion as it ras developed in a modern democratic s
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in Chapter One I will get som2 meanings clsar, cu’

noses ¢f historical interest and from ther- sxzetch what I
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.merica., In Chapter Two I will go on 1o show wry I think :

this conception is false and why corscription 1s not morally

justified generally. Finally, in Crzpler Threz I will
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exznine whether conscription r2y be morally

certzain times, nonatheless. inat should fz211 cut in the end

is 2 tentative answer to the two questicns posa2d ezrlier.



CHAPTER ONZ

Viar and Conscription in Armerica

Talk of conscription among politiczl and militery
leziers of a state does not usually crop up unless there
is some pressing requirement (real or imzgined) for military
mznpower. And traditionally such a regquirement and the dis-
cussion that surrounds it becomes most pressing when a state
is either at war or in imminént dangzer of becoming embroiled
in 2 war. Successful prosecution of a war, even in this age
of 2dvanced technology and strategic nuclear weapons, demands
sufficient manpower levels and pools from which a state may
draw its reserves. Goreover, the capzbility of a2 state to

respond to external aggression vwith a measured and propor-
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e rerant for
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tioned level or force seens to mzke the

tic. I offer

e
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sufficient conventionz2l forces almost axXiox
none of these observations as a justificztion for conscrip-
tion, but rather to p01nt out that there is some obvious

linkaze beiween 2 state's practice of cons;r'ption and the

nstitution of war. The two conceptis sometimes are offered

Pete

2s soxehow inseparable, though it is inmediately clear there
is n2 nacessary connection betweesn the two. Freguenily how-
eve~, citizarg are offered both war and conscription on the
sarz platter, with 1ittle alterrnative tui to accept botih or

risk perishing. Some of this sleight-of-hand is accomplished

because of the very vagueness of what is meant by wzr.




vyiar," wrote Clausewitz, "is : 2t 07 Icrce...vwnich

nzoretically can have no limits. it the case that war

is =imply an act of force as Clausewitz asssris? Certainly

o~

zctis of force come readlly to mind when speaking of war, but

dzssn't war characterlstlcally involve more thzn that? Rather

thzn simply an act, it seems to be 2 stz2te of aifzirs that

cozes to exist between two or more azents or agencies which

w2y or may not involve actis of force. Consider economic or
psychological warfare. It is not clear that such warfare

either entails or involves any acts oif force zs we would nor- 1

r2lly suppose Yacts of force" means. Clausewitz' definition

‘—J

of war may be illuminating for totlz

think it is inadequate for our present purposes, for it does f

w2r thsorists, but I

not account for certzin kinds of wariare.

In Levizathan Thomas Hobbes descrilbes

turs zs a condition of war in which every m=n is against every

| man "without 2 common power to keep them 211 in awe [. »3

f Strictly speaking, Hobbes is not giving & defini

o

hers, but it is evident that he regards thea state of nature

‘ . that men are naturally in as a state of war. 4And it is a

stazte in which there are no binding morzl constraintis on men. {

Heb2as goes on to say that the nature of war consists in a 1
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mphasis on conflict betwesen individuzls, is unioubdbtedl
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Kis cescription of war differs rzrkasly
that he maintains that a condition of vwar c2n exist withou
any acts of force being rescrted to; ths rzre threzt of

cr Zisposition to use force is
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Ard while his definition of war night 2llow for econcmi
psychological, and other typss of warfare zs w211, Eobbes®

definition also seems inazdeguzte sincs n2 do=s not include

R O ey T G

war in the internzational arenz, war betwszsn nztiorn-stztes.
There is, I think, a real sense in which we mizght szy that
two individuals are at war with one anothzr. ZEut this Hobbes-
ian sense is not the ordinzry concepticn o
use Nor is there any obvious conne
ian sense and the state's practice
Hobbes' definition of wzr ray
applied to its analogue in the interrztion
nation-state. Although Hobbes cdoes
about war beiween sovereigns, it is
sovereigns remain in the statie of

other. Put another way, on Kobbes'

2 state cof war with one arother,
plzusible view if we give emphzsis to

is the kncwn disposition to use force to

var? Surely not. On this reziing




paace and make sense at all. viar seems ¢ be a conditior

t

v

kzt involves more than the mere disncsiticn ito use force.

Thzre may always be a potential for war in 2 Hobbesian sense,

vt
ot

bit this seems to be different from wrat we mean when we say
two states are at war. But Hobbes is not alone in holding a
soaewhat narrow éonception of wiar in the sense that he is
concerned primarily with men in the state of négﬁ;é{f

| In his second treatise on civil governmant, John Locke
describes the state of war as a "state of enmity and destruc-
tion” in which one man has a settled desizn upon a2nother man's
1ife.5 It is a state in which one man declares "by viord gr
action” a "settled design upon another ran's life, [and there-

ainst whom he has

nyj puts him in a state of war with him 2z
declared such an intention [,]"6 Lixe Zodves, Locke seens to
want to limit his conception of war zte of affairs

which exists between individuals. But unlike Hobbes, he adds

two other points. First, it is quite clsar thzt a state of

v

war on Locke's view regquires some clear declaration, either
by word or action. Precisely what he means by this is not

entiraly clear, but prima facie, his claim seems to be false.

History is replete with examples of wars undeclared in word,
the most racent of which in the American experience is per-

.. LNET A Mg e e TV LAYy o et e e e e i epenn s .
e ca A 201 War. Daldlhomiios s oooooin amnas oo Te oo

2 little more problematic. If all Locke is s2ying here, how-

ever, is that some action is required for there to be a state

of war, then he is probably right. But it seems to me that




this is a fairly trivial ps

as we commonly conceive it require

ible declaration as Locke seems to imply.

But underlying Locke's pcint atout a declizreiion, whether
by word or action, is a2 second and rmore izsorizni point for.
our discussion. What Locke seems ito want io ccrvey in speak-
ing of a declaration is thé notion of internticn. 1In declarin
by word or action that we have some desizn cn the ccntrol,
destruction, or enslavement of another, w2 are illuminating
an intention of forcing harm on thex in somez way. What is
significant about Locke's view on viar is thzt it czptures
this notion of intention whicn lies behind zn irndividuzl's

actions. Similarly, this notion of inteniizsn is impsrtant

some intention to achieve nzticnal interests, usuzily

through the use of some kind of force, when = si2l2 goes to
war. Tnere is, in other wcords, some clezr ¢ssiz» or plan to
use some kind of force to orin

fog
<

Thouzn he speaks of a disposition to use fcrce, Hodbes does

[ Sd

not sp2akx of a clear intention to use force in <The vizy Locke

does and it seens to me that this i
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betvicen their conceptions of war., 1t is glss an irp
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that states adopt (like going to wzar) are sural;

rationzl interests or intentions. Some mors coniamporary

views of war will bring us bzzk io ihis nstion




shortly.

Several conterporary philoscphrers nava siruzsled with the
problematic conceptions of war that Clauss=sizz, Hcbdes and

Locke articulated and have produced perhzpr: zsre useful con- i

0

eptions for our present inquiry. Joseph i=2rzolis, for
instance, describes war as an instruxent of exiernzl policy
that is wielded by collective entities znd by individuals conly
derivatively so.7 And Richard Vasserstro= charzcterizes war

riss, nation-states,

ck

as something which takes place beiwesn coun

-~

. s e 8 cases
rather than lesser groups of individuzls.  Addilion2lly, he

I Torms of

L

claims that wars involve the use of a vazriety

o

violence under 2 claim of right.9 Firalily, Xichzel Walzer

defines war as a "social practice in which ZTorce is used by

£
a
1))

and against ren as loyal or constrein
not as individuals who choose thelr cwn entsrcrisss and ac-

s, 3 A3 'llo =3 '4.' a~n B R - s - g
tivities. Each of tnese definitions o wzr is instructive
in some respsct and a2lthough I do not hava ticz rzre to do 2
complete an2lysis, I want to draw on ezach concepiion and offer
2 plzusible definition of my own. N

Ve night say, then, that wa2r is a stzie of affairs exist-

inz baitween collective entities in which th2 use of forece is

=]

commonly exployved as an instrument of extern2l policy. In zc-

. - . : ~ .. R .
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is both narrower than Clausewitz' conesptiicn &nd drozder than
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Locke's. It is narrower than Claussw

vie are not limiting war to arny particular ecis el {orce,
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military or otherwise. A&nd it is brozisr than Locke's con-
ception since it is not obvious ithat a sizte of var requires
any declaration of the sort Locke seems to imply. Implicit

1 this definition is Locke's notion of intentions, for if

fcrce is employed as an instrument of external policy, then
rasumably the collective agencies wielding such force have

rtain interests at stake and intentions in mind. One may

0
(1]

well ask how collective entities (a state, for instance) might

Lkave interests and intentions in pernzps th
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viduzals have interests and intentions. I ¢o nci think this

s

is especially problematic for this conception, for ws surely

do speak meaningfully of a nation's nationzl interests, goals |
‘ and intentions. They might well be considered as the collective 1
intentions and interests of the individuzls which comprise the

nation or simply the intentions of iis lezdsrs. {

Our definition of war allows for a broad ranze of possible
(=]

| e !

kinds of war as well. On a2 continuum of sorts, vie might ira-

gine the range extending from fairly non-violent psychological, w

enTironmental, and economic warfare all the way to a modern
conception of Armageddon. Falling in between these exiremes
would be police actions, civil wars, guerilla novements and

other forms of limited warfare. Such 2 continuum r2y classify

R : [ A - - y . v " veeonet
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But there are other criteria for classifying wars which may be

more important to us. VWalzer, for instance speaks of Jjust and
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unjust vars, defensive and aggrassiv




liberation.ll ach of these di
discussion of the morality
onir of limited importance
aiZzcts a state's decision to consc

At this point, I want to suzz v i o "“war" can
have a very.broad range of legitimate rmesanings and that these
meanings do not always correspond to our common conceptiion of
var 2s it exists between two nations. Boih the amount and kind
of force and method of application of force, as well as the
reasons or intentions in fighting 2 war can vary greatly. I
vant to further suggest that this kind of vagueness is what
frequently allovws citizens to be "forced” into accepting con-
scription right along with "var”. { tendency has been to
identify "war" with "national exn or “irminent peril®
and in the Amarican experience a2 ithis is 2 nuch strain-
i identity. One would be hard pressed, I think, to show trat

tha Viet Nam Var from America's parspsciive was a2 case of

*"national ener ency" in the same w2y th2t the Ja

Harbor in 1941 was a case orf

interests and intentions sesm to be

.. e
~o L T -y PN Y-

"n2tion2l emergency” will become & wvhen I examine
possible grounds for justifizble : R lying outside the

otions of duty and obligation in Cnzpier Three. The point I




L
vzrs to make here is that "war™ znd "rziionzl energency” are
rot synonymous terms, though there surely have bsen cases in

which a state of war was a clear rnational emergency. Having

gotien clearer on what we mean by war, wz need to be sure we i

hzwrez a.firm grasp on the meaning of conscription, as well.

"Conscription,” as it relates to rilitary matters, cane

into popular usage during the Napolecnic Campzigns. Technical-
ly, the term meant the enrollment by lot of citizens in the

military service of the state with provisions for procuring

.y e D

substitute for such service.l2 In this ess2y no such mean-

nz is intended. Rather, the more zgenerzl and contemporar
=3 & 2 Y

fube

meaning of conscription as compulsory enlistrent for military

3

gy~

service by the state, has been a2dopted. This particular nean-

et

m

nz has been adopted for several reazsons. First, under current

laws citizens have no option to procsure & substitute for mili-
tary service. Second, I do not wish 1o zddress the separate

proslem which deals with the manner in which the siate justly

or unjustly distributes the burdens oI ccma&lsory service once

v

hs dec is1on to conscript has been sattled on. These are inter-

ck
1)

esting issues worthy of examination, bu or the present 1
lezave them aside to pursue our rzin line of inquiry, which may

pro’itably begin with a historiczl sketich of American con-

Conscription in America hzs enjoyed little popular ac-
claim since its introduction during ths American Civil Var.

The concept of a large standing army w2

)]

en anzthema to the




L
minds of America's founding staies-an and yet it was eguzlly

c¢lez>r that some mechanism had to we Ffourd to secure the

comnon defense. In The Federalist,l3 ramilion argued per-

suzasively for centralized federal contirol of the various

stztes' militia forces in time of war or n2tion2l emergency.
Cornsequently, reliance for coomon defense was placed on
rilitia forces raised by the separate states, with a small

standing cadre of regular forces to cwan frontier ouiposts.

iy

Yet little was said about how the stzates might go abcut rais-

-

ing tneir militia forces and no popular discontent surfaced
concarning conscription until the draft riots of 18563 in New

Yorx.,

e

United States participztion in both world wars and the

Korean conflict necessitzted compulsory corscription to ceet

| o 1 I S R R

manpower reguirements. In spite of soms sczitered unpopular-
ity, patriotic zeal carried the Cay and gzave increzsed cred-
ibility to the view that comjrilsory military service was a
citizen's duty or obligation. Conscriptiion in Arericza endeg
after Yorld Var II, but orly for a short t;:e. It was rein-
tro3uced in 1948 as a respucnse to what was perceived to be

cor~unist expansionisnme fTnis is significant because it park-

asmei-

AN H 0 5t S RIIIIIN T 1 A
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ed tne first tire conscriptisn continued as & practice in
mamantiea, T= fant panmariatiac aantionad dn fmarica throysh

the 19503 and 1960s largely urmopposad until conscription rates

drazatically increased durins tho late 1900s in response to

Anarica's need for manpower to presacute the war in Viet Nam.

L el it el




Pepular resentmeant finally forced in
tc drop conscription as 2 national

vY¥hat I think is useful about th
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is that it sketches the rise =
fall of what I will suggest is the

censeription in America. This conce
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There is no reason wvhy one group of the population
should assume that another group is goinz to volun-~
tarily perform their military duties. Tne obligztion
to military service is universzl. It is a tax upon
wvhich all others depend, and 2 nzation which fails to ]
recognize this prepares for its own downfzll.l¥ ' |

¥ocd's failure to make a distinction beitween duties and obli-

gations aside, his comment appezrs to articulate the prevail-

akden

ing feeling among citizens of the stzte, both then and now.

But the philosophical roots of such thinking go far deeper

than Locke's theory of government by consent. Plato records

(W

w21l in the Crito the Socratic view of a citizen's obligations

ck

to the state. In response to Crito's urgings to fl
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and escape sure death, Socrates replies (personifying the Laws),
And if it [the state] leads you out to var, to be

wounded or killed, you nrust comsly, andi it is right ‘
that you should do so...Botnh in wzr and in the law
courts and everywnere else you rust do whatever your 4
city and your country command....[] e have brought
you into the world and reared you and educated you,
and given you and all your fellow citizens a share
in all the good things at our disposzl...if any of
you stands his ground when he can see how we admin-
ister justice and the rest of cur public organiza-~
+ion, w2 hold that by so doing he has in f%Ct un-
dertzken to do anything that vie tell him.

Socrzies appears to be offering two different arguments to
justify his view that citizens have certzin political obli-
- — e KR NN P C I * y - ~- ~ . - A.V‘.Li:

cipates Locke's theory of tzcit consent, for Socrates indi-

cztes that by remaining within the politiczl

0

the state, the citizen gives his izacit
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~the state provides, each citizen becomes oblizzi:zd ou: of
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stzte. That is, the citizen consensuzlly cilizz*cs hinself.

The other argument seems to rest on & prircizls of

Scorates is clearly implying thet by a2ccepting the beriefits

gratitude, to obey and serve the state whenaver called upon
to do so, at least within reason. (The dzzznds of the stats
should not be out of proportion to the bensfits received.)
Urder this conception, the state cozmonly providss ihe bene-
fits of rule of law, police-protecticn and protection from
foreign invasion as well as others, and the citizen in turn

> . . - 2

1s obligated to serve on juries, obey ith2 lzw znd sarve in

defense of the state when called on to do so.

Both of these arguments have a weasure of plausidbility
and persuasiveness about them thz
suasive flavor may well account

of the traditional conception ef corscrip®icn in Amexrica. For

it sesems clear that the traditionz2l concepiion of 2 citizen's
rilitary obliga tlons or duties to the stzte rssts on oxe or :
both assumptions implicit in that traditicn2l conceplions Thoss
assumptiions might be steled as:

(1) 2 citizen has an obligation 90 serv state because

2 ithe
he eitner tacitly agreed to or bescause the siate nas pro-
vided benzfits to him; and

[P S B4 -z o . s
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10 serve the staue wnen cnlleq o* to co SO,
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practice of coercive interference in =hs For: of conscription.
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22 nas only to listen with moderate zt<eriicn to zdvoczates
of conscription to hear the words "duiy” and "obligation” in-
vexa2d with both fervor and sincerity to see that this is so.
liost of us, I believe, have serz intuitive feelinzs that

this traditional conception of poli
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state is either correct or at lezst justifi=zdle. In pari, this
t

H

eeling accounts for our belief that the stz2te is justified in
conscripting citizens for militery servics, 2t certzain times
at least. But what times? Again, the unrefined distinction
that quickly comes to mind is that btatTwesn czses involving

war or imminent war and cases in which thers is relative pezce.
But as I have already suggesied, the refinsd distinction that

should concern us is the distinction Teiwesen cases in which

the state's survival is clearly at stzkez and czses whan it is
not. While scme would hold that the sizile is thoroughly jus-
tified in conscripting citizens at any tize, rost of us prob-
ably feel that coﬁscription is justi
emarzancy, but feel less sure 2bout tre practice during peace-
justified in exercisinz

.
1

tizme. The feeling that the state
coercive interference in the lives ol its citizens during n=z=-

tion2l emergencies or var time mzy b2 what leads many to believe

It is certainly true that this trzditiorzl conception

I sketch is not accepted by everyone, tut I thinx it fair to

W R
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27 that this traditionzl corception is

tn2 surface, I believe it 1is mistzken.

-

cr: 2ssumptions that are questicnzble at

false.

SO.

In the following chapter I hope

itizens. And as plzusible as trhis view
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Conscription and Political (:lizzzlor

If the sketch of the traditionzl corceptiion of conserip-
tion.in America offered in Chzpter Cne is accurzie and con-
vincing, then any attempt to show that ihis concepiicn is
false should probably begin by exanining the two major as-
suzpltions which support the view. If ine 2ssuzptions which
support the traditional conception of conscription could be
shown to be false, then we could conclude that conscription
by the state cannot be Jjustified on the greunds thzt mil
service is an cbligation or duty of the citizen. Reczll that
the tvio major assumptions underlyin

conscription are:

(1) a citizen has an obligztion to ssrve the siz2i2 bsoaus2 he
either tacitly agreed to or tascavse ths stzts hzs previded

benefits to him; and

(2) 2 citizen has a naturzl duty (not groundsi in tenefacticen)
to servs the siate when called on io do so.

And the question of whether citizens have an obligation or
duty to serve in the armed services of

ihe
turns on the larger issue of whether citizens have any polit-

ical obligations or duties a2t 211. fTne tws a2ssumpticns of the

tra2itional conception of conscrip

2s it may seem, I believe these assumptions are highly ques-

tionzble at best and probadly false.

The attempts by both clzssiczl and conterporary politi-



c2l philosophers to estabtlish the rmorzl Tzzls “or +re bonds

of political obligation are rumarous. In <hz -zin, consent
thecry in the tradition of Locke and Roussszu hzs been the
most persuasive of these attenmpts and this suscess is certzin-

ly reflected in the widespread acceptancs o zssusption (L)

ly suggest & consent theory of political z:liization as well

as an account appealing to gratitude. XHuzs's views on politi-
cal obligation broadly appear to endorsz ine principle of
utility as the true ground of political oZlizztion., More
recently, the principle of fairness ani z nziurzl duly of

ustice have been offered by John Rzwls zs iths srounds of
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sta2te, and more generally, to support 2ni <£I2y our own govern-

ment. Tnhe three remz2ining zcccountis o
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r2 versions of assurmpiion (1) ani ezch

3]
4]

ns are tied to their political inst

oblizated to serve in the armed forces if czllel, by appesl- 1

irz to the notion of benefaction.

However, I believe it can be shown thzt ezzh theory fails

to give an adequate account of political obligzition for most

citizens. Showing in detail why ezch of thess thesories fails
tc establish adeguately the bonds of politiczl ébligation i
vould be an immense and undesirable task, considsring the

scope of this essay. But since the prodlem of political obli-

2tion is central to the issue of the jusiification of con-
g

scription, the problem demands aittention. So I interd to

briefly sketch what I think is a decisive zrgursent =

each of the five theories in cquestion. I will ccnzider utili-

oblization. In the second hzalf of Chzpter Two I will examine

-

4

the principles of fairness, gratitude arnd consent 2s the possi-
ble grounds of political obligaiion. 3efore moving to this

task however, two preliminary matters deserve menition. One g

invelves ry assumption of a lLockezn conceptiicn ol ratural

righis; the other deals with the

L T U vy =l At R L.
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In examining the problem of
Lockezn conception of natural rignd

tion Nozick accepts in Anarchy,
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24
am rot sure I would go the whole way wiih l.czich on this
pcint. According to Locke, the law of nziure reguires tnaat
"ﬁa one ought to harm another in his life; rezlih, liberty,
or possessions.“2 There are other points Locke rmzkes con-
cerning an agent's natural rights, but this remark seems to
capiure the core of his conception of rights. This concepticn
- of natural rights seems to flow quite nztur2lly from our ordi-
rary conception of moral agerncy. To be a moral azgent suggests
that an individual is a rational and purposive being. WVhat

is distinctive about such agency is the a2gent's ability to

2dopt and pursue 2 life plan of his own choosing and this re-
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quires a certain sphere of ir ife plan and

act so as to realize its gozls or encs. 7Tn2 agent's freedox
is essentizlly unrestrained to the exisn

and acting are compatible with the agenc
assumption implicit in this conception oI morzl azency is that
an is bound-only by natural moral bonds until he commits him-
sel? to further institutionzl ties. This zssumpiion does not

a2poear to be obviously objectionable.

4 second preliminary matter concerns the criteria for a
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successful account of political obliga
succassful zccount of political obligation will be an accurate

: & ~grrantlsy dagerithaes or zZ2acunts T2r the naturs

D

of the special moral tie citizens have and if it correctly
jdentifies as politically bound thoss individuzls having the

required moral ties.3 That is, it will te zn accurate account

=




if it uses valid principles and correcily ider<iics as bound
those individuals falling within tne scerps ¢ thoze principles.

dditionally, an account viill not be complete unless it iden-
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covers all bound persons, it cannot be considered 2n adequate
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account of political oollé,ratlon.Lr So an account can Tail to be
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litical institutions.5 This criterion is importznt because it

captures the essence of what a2 political otligazion is: =2 roral
tie to one's own country of residence. If an zccount of po-

litical obligation is not pariicular in thz s:=nse that it doss

not explain the moral bonds individuzls rzve {o their own f
political obtigation, though it rm2y be &n esccount of something 1
is zn unsuccassful account. Each of the five zcccunts under

consideration zs the possible ground for political obligation
I

vwill be examined in turn with these criteriz in rinrd.

' with what I think is the least plzusible zccount

iz~
Hume's view of utility as the ground for political obli- .
3
gation (or zllegiance, as he calls it) seexs to b2 a2 fair rep- '

]

tation of a utilitarian theory of political obligation,

2]

ese




thouzgh it is 2 non-maximizin

uch a theory the utilizarian

btonis of political obligation derive froz the utility to
Ez realized by supporting and obsyin
irzditutions of one's country of residence. Hurne, for
inrstance, writes in the Enguiry:
It is evident that, if governasnt were to
useless, it could never have plzce, and t
the sole foundation of the duty of allezl
c

is the advantage which it prccures %o so
by preserving peace and order azong rankind.

od

Brozdly, vhat Hume is saying is that citizens have political
eDligations or duties to obey their govermnant because it is

gernerally useful to do so.

vant to assert that I think it clezrly fails to

t place, if we a2ccepted 2 utili-
42rian account of political okbligztion, we would be cormitted
t is sometimes right to obsy our government

metinmss not, depending on whether obsyinz in 2 particu-
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lzr instance would produce on bzalance more general happiness

than nnt oteyinz. Even with riulas or rules of thurb, the utili-
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cf this chapter, cannct provids The rsgulsite pre-
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riptive force for the utilifzrizr, Zule uiilitzrianisn
is inadeguate for other reasons and is even less plausible

trzn a pure act-utilitarian view cf politic2l odligation

A second obvious problem for the utilitzrian concerns
the requirement for a political bond to te particular in the
vay we described earlier. How czn a utilitzarizn account of

our political obligations explain vihy it is we have political

R P . YRR~ R YN < 35 - - G Ty

obligations to our particular stzte of residence? On the

utilitarian account we seem to be coxxitte
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government as long as the interests of utliliiy are rezlized.
Ve would be committed to supporti
so doing vias in the interests of maximizing uliliiy and tnis

is just not a political oblizzlion, whatevar else it may bs. 1

The peculiar moral bond to suppor?
ment is clearly lacking on this view. The utilitzrian nay
argue that utility will in fact always favor suppor
own governnant, but it is difficuit to see how such a view
could be defended. It seems to ne tﬁat both of these points
vieigh heavily against 2 utilitarian sccount of political
cbligetion and render it an implausible account. Another

cenunt which faces a similer problem with tThis "p2riicularity”

P 3 s T
ramrfea—ant fg the Powlolan nasiure

in A Theory of JusticeS Pawls rolds that the natural duty

of justice is what binds citizens io suppori the political '
institutions of their country. Unlike ohligztlions, which
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ariss from special relatiensnips, the nziural duz: ¢f justice
birds each individual irrespective cf nis volurnizry acis.

Pawls writes,

From the standpoint ol the thesry of jusiice, the
most important natural duty is that to support znd
to further just institutions. This futy nzs tvo
parts: first, we are to coxmply with &nd to co our H
share in just institutions when thay exist and apply
to us; and second, we are 1o assist in the estadblish-
ment of just arrangenments when they do not exisif[g 9
So on Rawls*® view, it is the naiural dutly o justice that
morally binds us to support our own political irnstitutions

when they are just and apply to us. And this is not 2 specizl
obligation which only some have, it is a2 rztursl duty which

applies to 211 individuals equzlly. Rawls
count of political obligation seems to e Toih zccurate and ]

corplete in its application as our criteriz

account require. But there are somes ssrisus
vith his account as well.

A first difficulty concerns what Rawls

S ”» lo ) ¥ £ s ® . . &

tions thzat "apply to us”. wnnlch instituti

and in what sense do they apply to us?

as institutions that apply to us thcse which e

w3

cal zuthcrity or control over the region or territory

vie hzpnen to reside, then it is not clear i

war2t1lv giformificant 2bout 2 Irstittionts
3 .3 — P & -
this wa2y. Rawls seems to be caying that inars




witr institutions whicn apply o us ir z territcrizl senge?
Taere appears to be none. Tais territoriezl senss of "apply

tc us” can be contrasted with a2 sironger senss in which sore

acts are the kinds of acts that gensrate obligations by viriue
of the special relationship that the individuzl has voluntari-
1y entered in to. And this stronger sense of “apply to us”
does show a moral differernce. Rzwls, however, cannot have it
both ways; either there is nothing rmorally significzant about
"epply to us" or all the morzl work in Rawls' natural duty of
Justice accoun% of political ovligziion is dcne Ly other roral
principles vihich apply to us by virtue of our voluntary per-

formative zcts without referercs 1o justice.

ust institu

Cte

only those
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duty of justice, more naturaliy

bind us to support 21l just institutions wherevsr they are. ‘

support and comply with cur own political irstitutions. The

way in which Rawls tries to ze: <hs specizl worzl tie to our

——




owrn: political institutions is tnrough rzvinz the instituiions
"zprzly to us" in some unclear vzy, and ihis is & doubiful
cc:r:e at best. The natural duty of justize does not, then
pzrticularize the moral requirement as we reauire znd so rust
z2=z3 fail as an adequate account of political oblization.

So far, we have concidered utilitarianism and Rawls' na-
tural duty of justice as two possible grounds for the moral
cuty to support and comply with the politicz2l institutions of
ona's country of residence. Both of these accounts of polit-
iczl obligation are versions of assumpticn (2) of the tradi-
tionzal conception of conscription, which holds that citizens
kave some special duty, not grounded in benefzciion, to obey
their government. But we have secen that both of these accounis

fail mainly because they cannot reetl ithe rsguirerent for an

account of political obligation to ©
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vie require. That is, nreither account czn zdeguztely establish

th2 specizl meral tie an individuzl n
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institutions., And they fail on particulzrity beczuse neither

acecunt involves a special transaction or relaticnship which

the individual to a special moral tie to his govern-

ﬂ

. In the remainder of this section I will consider the
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rinziples of fair play, gratitude, and cecnsent, in turn, 2s
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in 2 democratic state. Each account zppezls

the notion of benefaction ard ezch is a2n oblizztion-centered
(rati:er than duty-centered) account thzt is persuasive in its




ihs particular moral tie we zre seseking, but as I hope to ;
J
szzv, each account is ultimately inadeguzts 2s ithe ground ?d
of political obligation for other razsons. ‘
Vle have already discussed Johr Rawls' view that the na- !
tural duty of justice is whzt binds tizens to their politi- ’
czl institutions and we have found that account lzcking. BRBut 3
< as . "
Rasils also uses a slightily modified versicn of H.L.A. Hart's!? C
i
principle of fairness in A Thecrv of Justices as a2 supplementzl i
ground of political obligation. Rawls, it will be remenbered, 3
clains that the fundamental ground of political obligation for
21l citizens is the naturzal cduty to support ani furiher just insti- }
-~ - J
tutions. But, in addition to thes naturzl July of justice, citi-~ i
zens can bzcome bound to politiczl insliiulions under the prin- ‘
ciple of fair play according to Rzwis. e szys, for example, 1
I shall try to use this principle (of fair play) to
cecount for 21l requirerenis ihat are cbligztions as :
distinct from natural dutles. Tnis principle holds |
thau a person is required 1o do his part as defined
by the rules of an instituticn when iwo conditicns ‘
are met: first, the institution is Jjust (or fair), '
that is, it satisfies the two principles of justice;
nd sa2ceond, one has voluniarily zccepied the benefits
of the arrangement or izXen advanizze of the oppor-
tunities it offers to further cne's interests.!
U-7ar this princinle citizers bacorme cblizatel 1o de their
pari in a cooperative scheme becaus2 ihey have accepied the
berefits of the cooperative entsrpriss or have simply taken 1
advantage ot the opportunities irne schams olfers. Thus, cit-
%
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izens become politically bound i tha

of government or take adventzze of itis czz:riunities. 1
should make it clear here ithati Rawls rozes in nis discussion

of the principle of fairness in A4 Theory ¢ Custice that few

citizens will have the kinds of psliticel czli
ated under a principle of feirness. He arzuss, for example
that those who gain politiczl office and tz:xe zdvantage o
the opportunities offered under a2 constitutionzl system will

-
1]

be bound more tightly (under the principle of fzirness) tnan
most ordinary citizens.lq All, of course, will bz bound by the
natural duty of justice, but only thosz who comrmit themselves
r clearly ben=2fit from the schens o
tied by the principle of fairness. Hazvinz sezan that Rawls!'
natural duty of justice fails zs zn zdeguzis zccount of politi-
cal obligaticn, it remains to be sesn whezihar the prirgiple of
fairness a2s Rawls forrulates i

It may te observed that for the prinzipslie of fairness

(or fair play) to bz appropriate zs a suiizTlie ground of politi-
1

operative scremes on quite a large sczle in which citizens eare

theouznt to stznd in a cooperative relaticnsihip with cne arother,
each 8oinz his part and accepting the bansli<s cof their ratusl
- N - ——— ot - -5 -y - hi PRI Blam a2 - - R ‘:,,.:.~“,:

principle of fairness arises as & resull of in2 speacial re-
lztionship that exists betwesn itne cocoperzting menbars. Notice,

that for the principle of fairmess 1o te z23zlied correcily, the
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rnorz) ties must be viewad z3 ex

sting Detussr The memders
pariicipating in the coopzarative scheme; Iir
citizens of the country. So considered, it szars 1o
genzral enough account of politiczl bends. Ars on Pzwls'

account, acceptlance of benefits under a screze is what quali-

fies a citizen as a participant in the sche=s 2nd oblicate

-

g
him to do his share by complying with the rules. Initially
this appears to be a very plausible acccuni of political obli-
gation, for it appears to be true that most of us have accepted
benefits provided by politiczl institutions.

Here it seems, hoviaver, that there is =z distinctior wvorth

m2king between the acceptiance of bensfiis 2nd the tare receipt

of benefits. What is it to accept banelits? iZciive eccepiance
seans to entail wanting the benefit or sseking it out angd
getting it when it is availabie or offersd, > Alternztively,
accepting benefits could mean raceiving tensfiis with the clear

understanding that the benefitis are the proiuci of ihe coop~
erative lakors of others and zre rnot fres in zny s2nse. Kost

of us certainly receive some teneiits from political insti-
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tutions, tut I think it is imple szy that we active-
ly accept these benefits in either sense ¢l “accepi” just
rentisned. lost of the benelits we do receive are tanafits
to 211 of us whether we wish them to be or not. Pule of law,
the ar—ei forces are

police protection, and protection of

three such benefits commonly provided by govermmz=nis. From




this it seems clear that rost of thzsz urzvgiizsla Lernali<s
arz not genulne cases of active zcceztznze ¢f zarmztits 2t 211, g
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Further, most people velievz {or z% lz=zst

=

n2llts like police prOuectlon ard milizz

o o
w (n

n2fits which are purchased with tzx ronzy. &s a result,

tzx payments are characteristically considerad as paynents b

b

given in return for the benefits of govermzent, with little

ct
i)

1cught that they might be payrments to a2nd Trom oither citizens
who are considered as participants in z coonerziive schexe.
This is significant because when citizens r2zz>d the Denefiis
as services purchased from the governzent through itaxes, it
indicates that they do not rezard the berelits in cuestion in
the right wey for them to be considsrei as rreiucts ¢f a2 co-

operative scheme and generative of cotlizziisns. Hence, if

citizens 4o not regard the benelits ol gevirrnaatl in the risht ;
vay, there can be no cooperative schame In foros wihich morally

our political institutions as schemes o

which vie hzve voluntarily enterei. Xost ¢l us ere bern into
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are, in a2 sense, just dropped into such schenzs. 1In facy,

most of us simply hzave no choice in ths m2misr ani the im-
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poriance of this fact will bs sir




consent theory. Rawls ackowledges this difficulty, but
admits there is no plausible answer to it.16
Put briefly, the principle of fairness does not appear

to zccount for as much as Rawls thought, This is not to deny

that it can account for some obligations in certain narrowly
defined schemes of social cooperation, But it seems clear to
me that the principle cannot account for the political bonds
of rost citiéens for the reasons just outlined, And it is not
even clear that the principle can account for the political
bonds of the few citizens Rawls has in mind. So the principle
of fairness fails to give an account of political obligation
we are seeking because 1t cannot account for the special ties
citizens are thought to have to each other or to their gov-

ernment, But if the rule of law, police protection and mili-

tary defense may be regarded as benefits received from the
government, then perhaps political bonds can be explained in
terms of gratitude.

‘ Plato's work appears to be the first recorded attempt to
explain political bonds in terms of gratitude. Socrates! re-
7

marks in the Crito1 set out fairly clearly the general argu-~

r ment that considerations of gratitude are the grounds of

political obligation, On this view citizens are obliged to
supeort and comply with the government because they owe a
debt of gratitude to their government for the benefits they
have received from it, These benefits, of course, include

the rule of law, and protection of the armed forces, as well
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as cthers. And given this argureari, it is ezsy 4o see how
co;scription might be readily rezardisd zs pari of one's debi
to scciety or to one's government. It is one of tne most per-
suzsive arguments in support of conscription by the state,
bui it too has special difficulties.

To begin, gratitude is a conmplex 2nd even subtle notion.
We can have feelings of gratitude, but mere feelings cannot
suffice to ground the moral requiremsnt to pay debts of grat-
itude. Certain conditions seem to b2 required to generaté a
debt of gratitude in the first place.'® Kormally, debis of
gratitude are generated by smz2ll a2nd perkzps trivial acts
periormed by persons for one anotner. And it is even comnmon

to 2sk the benefactor what we might 4 ne debt, but
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exhorbitant demands by the benefacticr for sm2ll benefits

"

would be regarded as either extorticn or simply laugnable.
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Some2 acts that generate debts of gratix e notv trivial,

n either case there seems 1o be nothinz vinich specifies

o

but
the content of the debt to be pzid. If I am in an automodile
accident and you happen by, put me in your car and rush e

to the hospital, thereby saving =y life, it does nét follow
thz%t I have any obligation 1o pay my dedt of gratitude to you

bty 2 similar performance on ry p2ri. If the trip to the hos-
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ard an offer to pay for the gasolinz or dinner at a2 nice res-

-

tzurant would be sufficient. OCn the other hard, if taking me

to the hospital caused you to be late for worx and resulted




in your being fired, then perhzps more couli te expsctszl of

-

r2. DNotice, though, that there is nothinz o=vizus wirics

e

specifies how the debt of gratitude must ©tes p2id, thou

eirert.

A further distinctive feature of a dedt of gratitu
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that it appears to be generated when sozeon2 geces cut of his
way for us or in some way maxes a sacrifice for us. Ve do nrot
feel it obligatory to pay a dedt of gratitude to sozeone if
we have only benefitted unintentionzlly or incidentally from
that person's performance. If 1 am sound &sle=p in ny house
(which is on fire) and you happsn to drive 2y in an zutczodbile
in need of a muffler, thereby avakening me 2nd s3ving my lice,
then I am not obligated to you out o
fact, be grateful that you happered by, tui there is ro morzl

bond to repay you for your happerirg ito ¢rive ty. This point
seems to indicate that the rezsons for benszlicizl per
ancas are important in generatin

debt of gratitude. If the reasons or motivss behind the ben-

ficial performance are lacking, or are noi of ithe rizght king,

not directed at the benefit of the tezneficiary, then it is
fairly clear that no obligation to pay bacx 1lhe tenefactlor
iz manasratiad

Tnis admittedly brief aralysis of trhe o
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seems to indicate at least two conditio

for there to be an obligation arising freox 2 d2Ti of gratiiucde




[p]

Orie is that the periorzance of Ihe Tenelzciir must involve
some special effort on his part. 7The oiher is %azt the bene-
fit conferred must not be given unintentiosrzlly or for some
rezson other than the beneficiary's tenefii. There mzy well
be other conditions necessary to generate a2 cebt of grati-
tude, but reflection on these two minizz) condizions will be
sufficient, I think, to show that consideraztions of grati-
tude cannot account for our politiczl

A gratitude account of political otlizzation would hold
that debts of gratitude are owed by t
ernment for benefits either accepied or rzc2ivsd. 3But notice
that our brief analysis of gratiitude shcvs Thzt the content
of such a debt does not dictzie what specilic pzyment rust
be made. Yet governmentis demand as their pzymen

Obligations to pay dedbts ol gra
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we are bound to any particular condu
curred. Obeying the law may be only on2 wz

ways of paying a debt of gratitude to thes governnment. Citi-

zens nmight well point to tax payments zs 2 suitable npanner

o

paying & debt of gratitude owed to their governmant. 4

f
ratitude account of political oblizaticn cannot explain

M

why the reguired payment is obedience.
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ratitude is generateld bty the benelits conferred by
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ether than groups of people or insitiiuticrs. This is beczuse
the reasons and motives for which ternefiis are granted play =
cz=ntral role in generating an o t

¢ifficult to.see how a group of people or 2n institution could
hzve the requisite motives to generate z debt of gratitude for
scme beneficial performance on its pzrt. YHow plausible is it
to think that government institutions have reasons common to
them for their beneficial performanrces? If a2 policeman hap-
pens by or even responds to my cz2ll for help when I am being
rcbbed and prevents the robbery, whzt possible "institutional®
reason or motive could lie behind thnis teneficial performance
by the policeman? In helping thwari a rodbary, the policeman

is performing a duty which he h2s zs 2 result of his positicn

e e

in the police organization of which he is 2 pazrt. Indeed, I ‘
may feel grateful that the policeman intervenad and rmay be

grateful to him personally for nhis help, bu

cizl performance thereby generzates 2 noral odligation to pay
a deot of gratitude to the instiiution he rapresents is not

a2t all evident. We may feel grateful for certain benefits the '
govarnment provides, but it scems hopsless to ascribe the re-
guisite rotives to the actionz of politiczl institutions ang

such banefits do not appear to fulfill the ccndition that

- - [N TR, : BN g :
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Wnile it is true that most benefits which generate odli-

gations of gratitude are trivial, some are clearly not. Some

government benefits are not at 2ll trivial (ire rule of law, for
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nstance), but such benefits do
fices either. Certainly this is

that are openly availzble to 211
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g the protec-

tion to any given citizen? In special czses or locations (thae
wilds of Idaho, say) there m2y te a2 specizl efferi required

to insure adequate protection, but even this is rot 2 sacri-

fice for an institution which alrez2dy has censtitutional or

the requested protection involved a spzcizl effcrt on the
part of the individuals assigned the nission, it is simply
not true that the performance rscuirsd any spezizal sacrifice

on the part of the institution tre;
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evident, then, that government dansiiis &5 nol rezuire any
special sacrifice on the part ol thes politiz2l institutions
constitutionzlly required to provide ihs bene!
such benefits do not fulfill the condition thzt trere be some

special effort or sacrifice involved in ithe psrformance of the

benaactor.

thouzh a valid prirc

~Y3imz®=inr Than anancra

be limited in its applic

tions and in spite

cannot account for the spec
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inal account of political oblizgztion %o te considered, the
Loczean view of consent as the legitimate zround of politi-
czl obligation.

Since the time of Locke consent theory has been the
most promising direction to take in attexpting to establish
the grounds of political obliéationé citizens are commonly
thought to have. Promising, contracting znd consentin
regarded as the clearest grounds of obli
and the plausibility of consent as the ground of political

obligation flows from this more g

©
3
o
o
[
]
'-l .
®
(o)
Hy
pus
=3
o
0q
3
(o}
| =
V3
o,
w

of obligation. One reason for

objectionable to reguire a performznce ¢ cne who has ex-

pressly tied himself to that perfcrzaznce. In a sense, the

performance flows from the agent's own will, so how could

the agent object to the performance without absurdity? And
it is readily agreed by most psople that express consent is
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a clear ground of politiczal o

courss, with express consent as & ground of political ob-
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iration is that it does not give us a2 gsneral enough ac-
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ount of political bonds. Cnly those who expressly conseat
czn be sz2id to be bournd to odey their governmani; but most

of ccontn mhesoants Il Dl nTas s too IR Lt L Rs g

gevernment. Hence, the disputed ground in consent theory

rexzins in the area of tacit consani. Locke was keenly
avare of the problem and iried to overccnz it by identify-

i il s - a—




inz tacit consent with residence ani the enjcirment of the
benefits of government. 20 gerfors gxznininz Lockezn tacit con-

sent, however, we need to be clezr cor whzi we mean by tacit
consent in the first place.
Genuine consent, whether express cr izciti, appears to

similar to promising in that each r
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S some voluntary

-

rd intentional act on the part of the consantor.

)]

One can~

2

rot unintentionally promise; nor can one unintentionally i
corisent to something. This fact indicztes %

sizn of express consent to be morally siznificant and bind-

ko,

ing, it must be given intentionz2lly. ALlimest any intentional

Ed

act, including mere silence, ma2y suffice as 2 clear sign of

Ul

consent, if performed in the apprcprizta contex
dition of voluntariness seems to imply itz for consent to be
binding at 21, it must be urcoerced consent. 1Ii I "ccaseni”
to give you my vallet after you hazve cdexnzni=2d it at gunpoing,
no one would want to say that my consent was morally binding

It is unclear whether this is a czs2 ¢f nen-dinding consent {
or not a case of genuine consent zt 2ll. ©Cn either view, we

wozld not consider consent under such condition

binding. 4s in the case of promising and conir
rus: be supposed that the agent nzs tne Iresdonm
or dissant for his act of conssnil, whztisver it nay
merally bindinge.

e are of course concerred wiir the spacial

tacit consent as the possible grounds cf pslixi




ticn. And on the Lockean view o7 1z2it conzer<, we zra con-
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ned to know when silence or iraciivity mzy 2z rigatly
takzn as a sign of tacit consent tc obey inz zovera—snt.
Regarded in this way, tacit consent differs froz express
ccnsent only in its mode of expression, rot in i<is dindinz
force as Locke apparently regarded it. 2 For tzzit consent
to have the same sort of morally bindinz force z3 express

consent, it must be possible to vved silencz or inzeilivity

H
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(mere continued re51dence, for example) 23 2 claz
tacit consent in response to some choice situztiion.

But this fact suggests that in the czses ¢
sent the situation must be one in which it is perfectl:
clear that some%sign of consent is reguirel. %z czn, Tor

example, consent in a situation wvhich doss no: rezuire con-

-

sent, for we can consent without any soliczitz<ion “or thet
consent. But for silence or inactivity to te izlen as a2
sign of consent, it must be against some Tzok
aticn which would allow that silence
tacit.consent. That is, it would have ic t=2 clezr to the
t2cit consentor that his silence or iraciiviiy is to be re-
garded as a sign of tacit consent. The point is, it would
be cuite implausible to say that somsong had
By ovomaivive 5% oes 0 1T SR s e

. . e
oo L e e e Ues
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pake in the situation which reguired eithsr his izc2ii con-

sent (through silence) or dissent.




Cur robbery example of & fegw momen

will follow for failure to comsani, but

consent is not morally bindirg. 3ut it

l expressly consent when it is clezr thzt

will likely result. I may, Tor exzzple

full well that the marriage will prove
her. But wve would agree that ny expres
case would be morally binding, nonethel
t - however, to take inactivity or silencs
’ consent, vhere very bad conseguences wi

} ~ ing? Consider tn.e professor whe dasirs

F vino objects will receive 2 failing grzi

Could we s2y thatl the studenis Tzciily
o

morally significant way by rezzining si

Fad

o

seemns inplausi®le to hold thzt geruine

re extremely detrimentzl

)
)

senitin

fong
(=]

{ diczte that it is possible to consent w?

se2ted in this case? 1I{ seens inmplausit

T O S S T T a V=

to my daughter®'s marriage to an invelerate zleondlic, knowing

imzen

7 unhazpzy for

s conssnt in such 2

3 dents past the usual class Tims and suzzesis Thzt znyyore

f tzcitly consented to remain afier normzl reours. &ni it

given vhere the conseguences of noi consenting cor cf dis-
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clezar to tne consenting parvy thzt tas sizuz<:-z:- zczlis for
som2 sign of tacit consent on his pari., He sz indszd reccz-

niz

[{H

that the situation calls for som2 sizm of consent znd
give it expressly, but if the situztion dces rnoi pressnt a
clear choice to the potential consenticr, tha= it is ret clear
that inactivity or silence on his pari couléd b2 binding or
morally significant. Second, if the conszzuer
consenting or of dissenting are unduly or unrezsonadly harsh

or detrimental, then we could hardly regzrd silarnce or in-

activity by an individual a2s 2 sign of consent ani merally

significant or binding in any vizy. These zpnea>r to b2

v,

case of tacit consent to be rorzlly birding on th2 consent-

ing party.

Viith this brief and gereral zccount ¢

mind, what can be said about tacit consznt s <Tths zround of
politica2l obligation? First, Locxe wartis to ideniily certzin

of consent.
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acis like continued res

there zre czses in which silence would b2 considered =z clear

sign of tzciti consent. But can we considzr trne kinds of acis
Lhmt Toata o in mind zg cornatituting Tamuiva zots of t=2ceit

consent? Take the enjoyment of carizin geverrnmsnt benefits;

they seem tc be cases in whlch cliicerns simply —zxe use c¢f

public services without the sligntest tnouzht thzt ihey are




3 ~ ~ - ERReS - - -—
thing, much less ctedlizrc: <z <hsz

consenting to any

ment. If we are to re

gard the receipt of zzverr-zmt dene-
fits as a clear sign of tacii conser:, it cust T2 zszinst

the background of some clear situation in which cuxr zeo-

ceptance of the benefits is recognized zs 2z sizz o consent
Surely, however, this 1s not the way w2 ra2zzxé <he Tenefits

of government. This suggests that the kinis ol zcis L

has in mind cannot be considered as clez> simmns o

for most citizens certainly do not accept tsmefits with the

clear understanding that they are consantinz to z-yihin

Both Socrates and Locke insist, however, tTrz3 —er

tinued residence in the state constitutas =z clszr simm

2 ccn-

tacit consent. But is this so? I suzgest thzt Jor tost of

us it is not. First of atl, for most citizzrz =2 siiu

rer2ining in thelr own country and leavinz. ~Azzin, evan s

Rawls acknowledges, mos

ccuntry of residence 2nd its politic2l insiizuziions and have

no choice in the matter. It seems absurd o zzinizin

dence when {(2) most of us had no conirol

our country of residence in the firs

- ) - -
Uy 2rs mavar nragented with a cleoar

raining with 211 the burdens of politi

1
of us m2v regard such a choice as being

case there is no difficulty. GWhat is




a.cﬁoice to be made. Locke's view thzi =~ ortirued resi-

dence does constitute a clezr si

fzlse, for the act of contirued r
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in the context of a clear choice for rost ciiizens.

Emigration does remein 2 possib®ility, in dzmocrziic
states anyway. But for most citizens the ccnsszzusnces of
emigrating would be much more than mersly unplszszni; they

would be disastrous. For 211 the things =csi men value great-

out of the country. ZEmigration doass not zpzzar to zeat the

requirement that a sign of dissent (sign o non-csorsznt) rot
' result in extremely detrimentzl conssiuencss for the2 potential
_- consenting party. Given ithe dire consesjusnces zssocizied with
enigrating, could we really s2y a mzn cens2nied o the political

institutions of his state sizmply bescausz rhs elzcield 1o remzin

so. Once zzzin we seem to be pushed to the ungzlaizdle con-
clusion thzat even tacit consent theory cannot a2dscuately es-
tatlisnh the bonds of politiczl obligzziicn.

YNow zinittedly, the arguments I have sieiched azzinst

- - N - -~ SR T B - -z - = At - - ~ bt
to sizte what seem to me to be the key points which rilitzte
decisively against each view. 1If I have suzceadzsi, then we

are pushed to the conclusion that citizens gernerzily have




no political obligatiocnz to their couniry o res

tai r‘y some few citizens do have politiczl oo:i

cal obligations can probably be explained in <o

term condit ning and thoughtless acquiescance.

S

gatllons and even armed with the knowledge thzt we have no such
obiigations, most of us would continue to zct zs though we ha . i
such obligations. :
But the conclusion that most citizens do not have politi- g
¢zl obligations drives us to the conclusion thzai most citizen é
do not have any obligation tc serve in th2 2r-si foress of E
their state. At least it is hzrd o ses haow thare could be 2 ;

special argument to this conclusion which 2id n

considerations about politiczl oblizzlicns., Xz
neither Rawis' nztural ducy concepticn ner ths

count, or zny of the obligation-centered account

obligation can firmly establish the special morzsl

2rs thouzhi to have with their s

both assurptions implicit in the tradiiionzl co

- 3 L -~ - 5
scription 25 felse. The argumeny, iasn, 2t <
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obligation to serve, falls apzr

Ardent advocates of conscripticen wili no

viith this conclusion. Eut the conclusior dzes
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counter-intuitive if we consider trat corii<icras of veace
do not usually require large numbers ¢f citizz~s in service.

Peaceful conditions seem to obvizte the przciicel necessity

for conscription. And this
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feet
nclusion that there is no rationzl rorzl tzsis Tor con-
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ription generally. Still, there seem to ts vestiges of
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armed forces in extraordinary circumsiances. Whether there
is any rational justification for tris beliel rexzins to be
seen. In the next chapter I will exznine soz2 possible

rational grounds for this comnon telief.
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110b15~aulon-cenuereu accounts sirsss the voluntzary and
performauzvo acts which generaie the otlizz%ion (lixe prom-
isinz, consenting, considerations ¢ fair plzy); duty-cen-
teral zccounts stress duty as tae morzl tis. See A. J.
Sim~ar=, . 1185,

12y 1, .A, ¥zrt, "Are Tnere Any maiturzl Kizhis? Philosc-

priczl Review 6% (April 1$55), p. 21.

134 Theory of Justics, pp. 111-112z.




l“& Theory of Justice, p., 116,

15Pnis distinction was first sugzesisl and arzued for
by A. Je. Simmons. For a full discussion s:zg jgral Principles
and Political) Obligations, pp. 107-10C3.

164 Theorv of Justice, p. 1l4.

17see Footnote 13, Chaepter Cne of this esszy.

18por a complete discussion of gratiiude sece A. J.
Simmons, Foral Principles and Politicszl Cdlitations, pp.

163-183.
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194.L.A. Hart brings out this poini ws

"Are There Any Natural Rights?" Prilosoohl
(4pril 1955).

in his paper
eview 6L
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onwo Treatises of Governman*, p. 1c2.

21H.L.A. Hart, "Are There Any liatural Riznts?" pp. 20

22

Two Treztises of Government, rd. 122-i83
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In Chapter Two we reached the conclu

izzns do not have political oblizztions

rasidence. Vie may wish to rezard this 2

=
<

sicn since my arguments are only trief sketches of fuller j
arzuments which support that conclusion. 3But inscfar as
those arguments are successful, the conclusicn sirongly sugz-
gests that citizens generally do not have any norzl obliga-
tion to serve in the armed forces of tne stzte zrnd it fur- 4
ther suggests that the traditicnzl conception ¢ censcrip-
tion in America is probably felss.

ke
o

If vie accept for the iime bair

in Chapter Tvio, vie might well go c¢n to zsx wh2t elses can be

said for the state's practice of conscripiisn. ¥Kight there

thzn some principle of moral obligazticn cr duty to the state?
Ar= there not some cases in which vie (most of us, znyway)

would be willing to régard the state's praciice of conscrip-
tion 2s morally justifiable in the interests of the common

028 or national welfare? This suzgestion dea2s nol sesnm as

peacetime when it is clear that the nztiorz2l welfare is not in

.

jeopzrdy. Nost of us, I think, fesl guizle comfortable witn ihe
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viaw that American cons
1

exa—nle, was entirely jusitifieasd.

scrintion during Viorld VWar Two sugsests

msrally supposed that it is at these t

m
It

o good or national velfare is clezrly
cnapter I want to show why I thirk this
false and then to show how 2 more resiri

. this general thesis suggesis might be de
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Given that one of t
insure the security of all its ciiizens,

2ble to affirm the stzte's right To z2ct

national security, espescially in war iz
B security is one of the primary functions

well accepted by classica

[}

Hobbes clearly regarded securiily =z

} with foreizn invasion.

for the niniral state in Anarchv, Sizzas,

2t conscription is justified in time oi

h2t the con-
in jeopzrdy. In this

gensral thesis is

trhe state of nature and snerirg civil society, thouzh
it is clear that he was more concaernad abtout c¢ivil strife than

Ilore recently, Robert Nozick's argument

3 suzzests that individuals inz s

B ) LR

b i el
ta zasira their own g2turivy, LTV IT2

rezion the protective assocls

the arma2d forces as one of the exrszied

wdltnnta s

sort) would deliberately form cr join protective associations

ravz zlready seen that citizens gfensrally resard protection of
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political institutions.
But even if we may regari dele: .37 foreign in-
asion as one of the primary func - T the state,

it does not follow that the state is jt d in coercively

irnterfering in the lives of citizens

for military service. This would be Y conscription

vare the only means available, for i - not follow
from defense being a "func
fiable, Many institutions have
tzke the case of a mafia hit tezm w
rurder people). Ve cannot justify : <i e state
sinply on the grounds that national securiiy function of
the state. &oreover, it is fairly clezr Thzt there are mezns
othar than conscription available
of national security.
mercenary ariyy could be hired
nuss to sacure the common defenss2.
But someone arguing for the g
tion is justified during war

pointing cut that during war time i

suz=ns*a tha%t consequences (the
apart from any rigntness or wron

rereased weight in

losses are possible in unusual
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This argument suggests that we should be willing in time of
var %o weigh the evil of coercively interfering in people's
lives (by conscripting them) against the greater evil of fail-
irz to avert a national disaster in which, szy, citizens would
lcse their liberties. And that conscription can be justified
by viewing it as a necessary evil to avert the greater evil
implicit in a failure to secure the rational interest or com-
ron goode This appears to be the kind of argument Hume sug-
gests in the Enguiry when he speaks of the moral obligation

holding in proportion to the usefulness of considerations of

justice. He says,

All politicians will allow, and most philosophers,
that reasons of state may in particular emergencies
dispense with the rules of justice, and invalidate
any treaty or alliance where the strict observance
of it would be prejudicial in 2 considerable degree
to either of the contracting pazrties. But nothing
less than the most extreme necessity, it is con-
fessed, can justify individuals in a breech of prom-
ise, or an invasion of the properties of others.?

Triough his remarks in this paragraph refer to moral obliga-~
ticns which arise between sovereigns or princes, Hume's gen-
eral line of argument seems applicabtle to the thesis that
consecription is justified during war time. For Hume is al-
lowing that the rules of justice can be suspended in “partic-

uler emergencies" when there a2re compelling reasons of state.

- . - . [ i) . — E
Loovts, Thw suscashisn nera Lo trnt vaanons of nat

je

anzl goour.

ity in war time temporarily suspend other moral considerations

or at least override other moral considerations. I think this

has becen a widely accepted argument tc justify conscription in




var time, but I believe there are 2% lezs* *tuws rzic> &3

der @i
ficulties wiih this argument whicn will Torcz us =g raject
the general thesis that conscripiion in war

In the first place, this general thesis a2ssuzes that

o

the only way to achieve the common zood cr tThe nziionzl jre

o

erest in war time is through censeripiicn. 1 have 2lready

zested thzat there are other mezans avzilazls to the
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su
ernment in a democratic state to achieve tha rz3icnzl inter-
est, if achieving that interest reguires th2 usz of militery

force. A standing
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arty might well be able to accomplish tns rilitzry mission.
f course, nelther of ithese alisrrztives righi 22 sufficientg,

but the objection here is that this generzl zThesis zssunes

without any obvious justification that In wz> lize conscrip-
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tion is necessary. But a litile ref
2ll wars do not necessitate conscripiion by ithe sizie. The
Amarican Viar of 1812 did not nscessitats ccnscripiion, yel
by any aprpraisal it was a war vhich involvel an invasion by
a foreign power. So, the general thesis thzat censcription

is justified in var time rests on the shzky assuzption that
tion is the only way to achieve nztional interests

in w=r tire. B3ut underlying 211 this is zn even mcre funda-

I believa, continues to

vith naticnal emergency. That i
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L aians

gard 2ll wars as cz2ses in vwhich the very lives ard liber-
tizs of thz citizens of the state ara ¢lesrliy 2% stzke., 3Sut

suraly, this is sinply false. As I arzued in Chapier One,
*w2r" is not to be identified with "nztionzl emergency”,

vhare wvhat we mean by "national emergency” is some situation

that the citizens will lose their lives, libarties, and
security.

Those arguing for {the general thesis alonz Hume's line
have either overlooxed or inztention2lly ignored Hume's use
of the phrase *"particular emergencies” ard nis emphasis that
only "the most extreme necessity” can jusiify an invasion of
the properties (and liberties, I assumezj ol others. The gen-
eral thesis suggests that a2 stzte of wzr cons
ficient condition to justify a suspension ¢
citizens. I want to suzgges
constitutes neither a necessary nor z suflicient condition
to justify conscription by the sizte. e hzve already seen
thzt "war” can have any numbar of a2 varieily of meanings, from
zical or environmentizl warfare <o nuclear and
chexiczl varfare. It can involve the use of minimal Torce
or the use ¢f thermonuclear vieapons. Finally, "war" can nean

=iva use of force in 2n uniusiifisd foreizn ex-




erergeacy” of the sort Hume evidernily rz

citionally, later we will considsr *xz »
ccnzoription might be justifiable i it is invores
el =z response to a foreign or internztionzl

ccs2 use of the word "viar" in a2r

H

ot

hesis that war time conditions jusiify conscription by
the state begels an eager assent to the velidity of this

thesis. Such usage, however, obscurss ihe sirple fact that

is not ipso facto a clear na
very lives and liberties of the citizens of the

in danger of being lost. Tnis point, ihen, znd the
assunption that\conscription is the éuly mezns 1o
common interest, are two good rezsons o reject the

thesis that war time conditions rmora2lly justify ceon

by the state.
But the discussion of this generzl thesis suzg

more restricted and perhaps defensible thesis.

not be possible to justify conscription if it could be shown

that (1) the situation involved a2 clear nationzl en
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literties and sccurlty of meny citizens cof the sizte
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avert the disastrous consequencss atout to befall i

ulzce? This appesars to be the sori of arzument Xaw
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as the only justification for conscripiicn ir a derccoratic

state. In A Theory of Justice he says, for instarnce

-

Now I shall assume that since conscription is =

drastic interference with thne basic libverties of

equal citizenship, it cannot be justified by any

needs less compelling than those of naticnal

security. ... Conscription is permissi®dle only

if it i; demanded for the defense of liberty it-

self [.]
Unlike Hume's, Rawls' argument for the justification of con-
scription is an argument from considerations of justice. It
rests on the view that since the state is only just when it
provides equal and maximally extensive liberty, it can lirit
liberty (equally) in some areas in order to preserve or in-
crease the total liberty available to everyone. Il.creover,
both our conditions (1) and {2) above are izplicit, I trink,
in Rawls' argument here. He clearly believes that ccen-
scription can cnly be justified if it is invoked to prevent
a greater loss of liberty by the citizens of the sizte.
Second, Pzvils says that conscription is permissible only if
it is deranded for tne defense of liberty. and by "demanded™
I tzke hirm to mean required in the sense c¢i condition (2)
abosve. And ithese appear to be necessary conditions to justify

conscription by the state. I believe that they are jointly

sufficient, 2lthough this point does not secem as clezar as
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of Rawls' argument for the justification of cocnscription is
that it commits the state (and its citizens) to tne defense

of literty anywhere and not just in the siatle itseif.¥ c¢n
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this view, 1t would be morally rarmissible ior the state to

conscript citizens to cefend tnz literiies of cit

jee

zens in
crzign countries. And although this pesition rm2y te some-

v

win=t astonishing, it is co

=3

sistent with Rzvwils' general vievs

on what the natural duty of justice requirss. I mention
1this point both because it is interesting and because we
will come back to it later.

What seems to me to be nore interesiing about Rawls®

arzument from justice is that it appezrs to converge on the
szm2 conclusicn toward which Hume's btrozd consequentizlist
view was driving, though clearly Irom & different direction.

Tnis of course does noct show that this restricted thesis is

right, but it does suggest that we right profit fronm pursuing
some plausible defense of this restricted thesis. Both Hume's

exireme n2cessity in general and nztional sscurity in partic~
ular. They are szying, I think, thzt there are times wvhen

the weight of consequences in a situztion or (in Rawls' case)

R
)
Jte

tre demands of justice make it rmorzlly permissible 1o limit

o PTG T

the liberties of individuals. But I think an even stronger

czs2 ca2n be made for this more resiricted thesis if vie ap-
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Another argument which supports our more resiricted the-
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sis has also been suggested by Charles Fried in his book
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Ri glong rume's lines
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ht and Wrong, tnough he is rnot arguin
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at 21). Trried is arguing for & Zeontolozical view thzt
cerizin a2cts are not just bz24, Sut a2bscliuizis wrons: +he-
=] =3 Y . =5y Ju4L 208CLUuRSly wWrong; ey

are zgts we must nou do o rmztit%er whait, Lin

he argues for example, are zctis which are absolule wrong

in the sense that they are not mere ne
weighed by considering the grsater gocd thzt rizhi be done
or harm avoided by performing such actis. His azrgument is an
argument against a consequentialist view that nmight reger

] acts like lying and rurder as wrong conly wien thelr negztive

ot

csitive consesguences. Zut Fried

consequenceas outweigh an
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gocs on to admit that there ra
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szys for exzmple,
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the norms of absoluteness.

Even within such boundzries we can inz exireme

- cases where killing an innccent person nay szve &
vnole nztion. In such czsas it seams farailiczl o
maintzin the atsolutensss of tnhe Judzmsni, to do
right even if the heazwverns will in fzct f2li. Ang
so the czitastrophic mzy czuse tne atssiutensss of

i right 2-d vronz to yleli[.J*®
Now Frieé goss on to suggest thzt extreme czsss winlich entail

(o7
8
8]
QO
ck
0
0
of
'y
1\
ct
0
o
n
[4}]
)
[t
D
3
ct
e
o
-
!

{ exirere or catastrophic cases
]

ism as a genera’ moral theory is righi; and in this he may be
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is that vie can accept the imporiance ¢ conssiusnces in

extrame cases without acce
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Cns vay of getting clear on row this sori of argument mignt
go 2nd how plausible it might be is by considerinz the some-
vhzi rmore attenuated deontolozgical view of W. D. Ross.

Ross' moral views in Tne Rizht 2nd trz Good mey plaus-

ibly serve as an inspiration for a sort c. “vector analysis”

of moral dilemmas. Ross says {thzt thare zre 2 number of prima

facie moral duties, each of which specifies z respect in

fine morally relevant considerations {vecizrs) in the "roral

calculus”. One vector mizht te the &

=

nappinsss or unhappiness involved is su

othzr noral considerations like individuzis*' rights. I nay,

fore have 2 nrirma facie duty to kxeep =y prorise. 2ut if en-
routa to keep my appointment with you, I errive on the scene
f me mmnlioan Te nial me s darios 274 28200 Raly reliave




tier "moral veztsr" wrisk sne-ilzz
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st.culd help others in need of 2id. Sismiiz=:
elevant feature of an aciion rmzy Tz iis £7722% o= rusms

k2zniness and the larger the ancuni of nzn-oirsss cr une

hazpiness involved, the waigntier the consiferziion of
12ppiness in the "moral calculus" which wes uss ito decide
vhat we ought (morally) to do.

If this sort of view is right, then ws czn zcoept the
importance of consequences wi{hcut 2doptinz & full conseguen-

tizlist view. Such a view falls betwsen Frisf's ztsoluste

rights in terms of consequsncs

not as neat as-a pure conselu

but it has the virtusz of reizi:

plausible feztures crf

.
1
&:

rnoral vie

in extreme or catasircziic

2%e in consider




of conscr

no. to be coercively interfered witn, in iths gZsznce

cizl justifying moral rezsons, as having exirzze rmoral

Our Lockean conception of nz2tural rizxis vieus tn

poriance and reqguiring strong moral justif:icziicn to be

. -

legitimately overridden in any given cas

extreme conssguences 1s, concicder ihe czsz ¢

fered with (and I have already argued in Crzypier Tvo
of us do not), then there is 1li shori of ihe czizs
wnich can justify the state's interference wiih cur 1i

] ve voluntarily give up or transier cur rizht rnot to b2 inter-

bzcause exercising our rnguS nor-ally doss not h2ave cdisastrous

' consequences.,
To show just how plausible this Friedizrn azrzurment froo

wno éisceovers & cure for czncsr, then ithreztans 12 burn the
.. . - - . < s
only isting copy of the formula for trhs curs. &lThough

: thers any doubt that the governmant (or znyonz fer thet mat-

ter) would ve justified in seizing the writlen forzula before

nonethe-
Se gzir-
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of violating the chemisis' rirhis nlus zru nzzz<ive corse-

the account of rights developsd here, individuzls pave a

right not to be so vaccinated, yet it is praiiy clear that

strikes a town or locality or even 2 person and the state 4
authorities 1limit the libertiy of citizens throuzh quarantine.
£nd there ars other cases in which the stzis cosrcively in-

F) 3 EN)
terferes in the

[}

by so doing) and
essentially vz

through taxzti

\

1 S P
azple of soccizl

argunent is; perhaps the sizkes simply hzve to Tte hizh. 1In

each of thes2 czses the goverament violatss the righits of its

£ we can accept this, trhen 1 thirik ceomscristion in cer-

t2in extrerme circurmstances czn Tz justiiizi Ty thz sori of
argument Frizd's remarxs suzrest. we &ra zz;ying, on ihis




Frieilan argument from exireme conzsyisniess, thet
t'au wovuld be brought about in allewing evenis <o

apsz “ent course in a clear rztionzi etergency (a

invzsion, say) would be so grez* or catzsirophic

- .

in the lives of 1ts citizens to aver:t trhesa cztas

seguances. Ve are not adopting 2 consesusntialis

hog, but observing that there ars instiarces in wh
wveiznt of consequences override other rmora2l consi

And the kinds of cases in which we cculd view ccn
as being justified are not mere lo
the history of warfare is replete vilth them. Con
German invasionﬂof France in bethr viorld wzrs, or
invasion of Isrzel in the Six Dzy Vwzr, ox the Jap

tack

Viorld Viar Tvio. HNotice thzt in ezch ol tne

n
izl

fa

(

dur
t

he case is one of actual invasion By & fcreign p
clezr threzt to the lives, libertiiss ard sscurizy
izens of the state. These cases s22n to sugzest

£
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ian SoTe

for consideration in employing this Frie

In tre first place, for this rrielizn line ¢

{0 succeed in justifying conscription, it would

Nemm e - - U
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er catastrophic consequences. Tnat is, it would

on Pearl Harbor and subseguant invzsisn ol i

full fledzed

ithat it weuld

te morally permissible for the state tc cosreively interfese

trophic con-

t view whole

scription

several points
of argum cument.,
i argument

ave to be

rezscnzdly clear that the nztionzl emergency 2t hand was cone
2




tionzl emergency and not simply 2 cass ¢f wzr. Furiner, it

would have to be reasonably clezr thrat ihe orlv w2y to a-
vert or prevent this loss of liberty znd security would be

to conscript citizens and employ them in ine cdefense of the

o

ation. Unhappily, this condition (2) pressnts a difficulty.

hough it may be clear that neither a veoluntser nor 2 ner-

=

cenary army would be sufficient to avert the cztastrophe,
might it still not be possibtle to employ wezpons of rass

estruction (nuclear, cheniczl or bioloziczl) ic repsl an

[«8

invasion? That this is an unihinkable opiicn mziiers litile;
it is stil)l an option that would 2llew ins siziz to forego
the use of 2 conscript army. This point erpsars 1o leave the
door open on the use of weapons of mzss dsstiruction, and

then it is not clear that the nezative e

j& v

usaed to averi the impending catastrophe wsiid not be greater

then the positive consequences themselves.
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Perhaps we can make this last po rzrpsr by consid-
ering two ways in which we might consider consaguences. If
our czlculztions of "catastropnic conssguences” are local
only, then the loss of foreign lives is irrele

S e e e L mm mam

catzstrophic circunmsiznces, then not cnly rusi there be a2
r‘ational em g V]f‘y, b‘lg one \‘; l .“. 'v';:"JlC: '.".Zt, i:’. b-?.il".g pre-—

vented, have even worse consegugnces Ieor (nz viorld as 2 Vhole.
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As moral nmen, it would soem evidsrt thzt
2l <ne consequences of our actisnz ani riot just
wvhich are of local interest. This btrezisr view of the

consaguences of a state's actions would zppezr to nzke it

in the broad sense would in fact outweigh the negative conse-
quances plus the wrong done in vielatlin
There is the further point that the rights cf the defenders
are being violated by the attacking stats, so that even if

repelling the invaders costs more lives thzn szy, surrender-

ing, it may be justified because the right ¢f ssli-delense

2]
ct
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is on the side of the defenders. Trass points Vvould sear
preserve condition (2) as a necessary condition in Jjustifyin
conscriplion in catastrophic czses. Z2uti in adoptin

0 bz committed

c*

r view of conseguences likxe trhis, wie s22n
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tc tnz consideraztion of all catasirophes wherever they a2re and

the justification of conscription bty the sizte to avert these

th
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sasters when they involve the loss of life, licerty

cr sscuriiy. This is essentially the szme conclusion Kawls

considar siortly.

£ furthe

+y

point to be consijersd in justifying conscrip-

ticn and

0

iting cases like thsz CGerman Invision of France in

AT A -




World Viar Ivio is

tion can only be justi

pcse, hoviever,

the nation's food supplies

sitated launching an agzgr

the populace.

thair catastrcphic conseguences
irg citizens to fight an azgressi
quastion, but there seems

viorth distinguishin

tural diszster,

justified in conscripting
thes2 circunsiane

not only bz coercively interferinr;:
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by conscriptin

lives of other innocent individuzls in z=n
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conseguences, *
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gressive var, then it may appear izt corsaripiion ¢
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Juvsiified tor some aggressive wzrs. Viewsd in <ih o2
serz2, that wnich recognizes the full scors of conseguences

stzte's action, it is not so clezr %
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rrcrzl factors involved in lzunching an zzzressive war under

these conditions would ouiweizn the nezgative factors. Tnat
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abcut through conscription, the unjustified interference

with the liberties of other men in otrher nztions, and conbat "
itself, would in fact be outweighed by the gocd in preventing

ressive viar like this is that ir wzzinz vwzr Tor soma reason
o -

In using force for this purpose the state is violating the

in favor of agzression might 2e utiliztzrizn ones, which ignore
tne reonutilitarian importznce of riznts. Tnis point shouls




vaze "aggressive” war against another sizie

in some obviously immoral activity like wholesale

ing its ovm citiz

is not evident that there would be any just

f

rity of the state which is conscristingz.

z .

or other similzr catastrophes wherever ihey

i could be justified in an “aggressive” war 1
thz+ the pasitive offecths proiused 1o 3ton:

genocide,
Viould the state intending to launch an "azzr
the state which is acting immorally be justified in conserini-
ens? If we adopt the rzrrow view of the im-

poriance of consequences in catastrophic situ

cription. For this is not obviocusly a czss

catastrophe presents 2 clear threzt to {zs litexri

conszguences of local interest, it sesms plau
that conscripiion ‘could be justified if it were
raise an army which was needed to pravent or stop rzss genocide

might be takingz

is engaged

=]

nt, conscription

could be shown




pacuie conscripteds Such a2 wzr Iz2%z2-43 thns riznis ol those

threziened with genocide. And fhos2 atizcred nave fTorfeiisad
=3 3 oY F 4 e Py e idz= P o

their rights of self defense by genocidzl policies, so we

Con’t violate their rights. When one throws in the prevention
of a2 disaster (in terms of happiness), it looks like calcu~
lztions might well favor conscription.

IT this point seems implazusible, consider Anerica's de-
cision to enter the fight agzinst Nazism in VWorld War Two.
It is true that we would be haxrd pressad to show tnat Amer-
ica waged an aggressive war in any sense 2gainst Germany, but

one would zlso find it difficu
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security oi Americans was in som2 clear darger in the sense

reguired by our condition (1). Z:l thls fzct sugzests tnat

the "moral cause" plays an imporizni role in justifying the
state's practice of ccnscription. In defending zgzinst the
agzrassion of an oppressive znd imnmorzl Lzzi regime, Americans

security.
tihat this discussion suggests is that conscription for

an zgzressive war can only bes justified if war is bein

)
)
3
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others, outwicighs the infringement of rigais whicn occurs in




conscripting for military servics., If we ar
ren, committed to the defense zn: nrezszrvazzicz- of
of.men to be free, then vie must Ze cormitiel %o the
view of the conseguences of acts involvirz the us
in war and conscription. And if wz tzks ihis view
oznitted also to an expanded necesszry conditior

the justification of conscription. 7Tnis expzng
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ght be stated as: conscription is justified only if there
is 2 clear international emergency in which the lives, liberty
or security of citizens of any stizie zrs in jecpardy of beinz
lost,

The contrast between an azzressive wzr in which the

"aggressive” state is defendin

citizens of znother state ageainst thz uriusztified use of
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force, and the aggr

is rot defending against the unjusiifield use ¢f force, im~
plies that the aim or purpose in usinz fcrce will play some
important part in the justificztion of conscription. The

unjustified use of force, even in czsss wisre there i3 some

ency like mass stzrvation broughi about through

natural causes, €ozs not have tha rizht sort of morzl reason
bahind it to justify: (a) tre us2 of fcorce in the first place,

z2»3 (1) cars2ription 25 2 means s znnly that force. Vhat this
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by the state is Justifiadble if the purposs is %

trsir freedom and security wnen it is unjustifiadly threaten-

e znd if conscription is the only rezns io do so.

If we can accept the Friedian argument from exireme con-
saguences, then we have uncovered a rationzl justification

for conscription in a modern democratic sizte. We have seen

that this argument need not bz viewed as incompatible with

vhich considers all the consegusnczs ir czizsirophic cases
forces us to acecept the Justifizzility o7 cornscripition even

prebably justified too ruch, for thera zrs some objections to

tnis view which we need to consider.

To make this Friedian sor
havas to show that the good to be gaired or evil to be avert-
ed ty forcing citizens to serve in the arzsd Torces would

hezvily outweizh the violation of rights invoivad in the loss

extreme proportions was zboutl o be rezlized. am not sug-




dc, especially considerirg ths %ird of emsiicrzl ztmesphere
vinich generally obtains at such czlsrmiicus +tires. 7Tre very

vaguaness of the relevant meoral feciors and ireir relztive
morael weights make it unclear whether anyorzs couli uncontro-
versially establish some balance of goci ovsr evil in any
given circumstance. It is prodably trus ithzt any such czlcu-
lations would be difficult tc make at bsst. Eut surely their
difficulty is not a good reason not to make them. I sugzgess:
that if it is reasonably clear that the rizgnt of citizens of
2 particular democratic stzte to live zs5 thse
pursue their own life plan is o great moral importzncs, then

we can give great positive morzl weight 1o z2ots wihich prevent

the loss of thase rizh

infringement cf rights

vie are doing more ihan
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in the exercise of certain rights. In conscripiin

& citizers 1

the state is in fact using irdividuzls to achieve sore soclial
gaci or goal. The state is not merely overriding individuals'

rorzl rights when it conscripts for military service, it is

usinz persons as means to achieve some nationzl or inter-
national interest.
In discussing moral side constraints which apply to ac-

ticns of the state in Anarchy, State and Utopia, kobert No-

zick makes the force of this objection quite clear. He says,

Why not, similarly, hold that some persons have to
bear some costs that benefit other persons more,
for the sake of the overall social good? But there
is no social entity with a good that undergoes some
sacrifice for its own good. There ares only indi-
vidual people, different individual people, with
their own individual lives. Using one of these
people for the benefit of others, uses him and
benefits others. Nothing more.... Talk of an over-
all social good covers this up. To use & persen

in this way does not sufficiently respect and take
account of the fact that he is a2 separate person,
that his is the only life he has. He does not get
some overbalancing good from his sacrifice, and no
one is entitled to force this upor him-least of all
a state or government that clazims his allegiance....9

Nozick's point about the dangers of talking about an overall
social good is, I think, quite beside the rmain point in his
remarks. There -is nothing illiecit in talking about overall

sozial goods or things that are in the national interest.

Stztes do have national interests and one of these interests r
i3 Tae ccileccive interesi Ccitilors nzve Lr nalntalillg tozlo

security. In free democratic states it is irmplausidle tec ncld

that most citizens do not have 2n individual and collective
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interest in raintaining their freeldom and z2curi<s. T rove
already alluded to the hazard inveolved in ro= beirz nrecise-

1y clear in what vie mean by "naiional interasz:iv

identification of n2tional securiiy and anyi:

al sscurity. So mere talk of an overzll socizl gozd is not
a strong point in Nozick's objection and crne we
cern ourselves with if we keep clear the differsrnce batwsen
national interests in the broad senss znd nztio
in the context of a nation2l emergency whic:
of life and liberty and securit

But Nozick's thoroughly Kantian nciiecn rers that de:éris
we regard ndividuals as ends in themselvas is not the ki:

of thing wez can easily dismiss in our discussisn ¢ conscri

place on their freedom and securiiy cznnot odscure ihe morally

But is tals fact about the rature of comscription inconm-
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nzTural rights does not view the rizht to bes free from coer-

Trne parallel cases of immunizations and cuzrantine seen to

le with our conception ¢ rzaturzl risn<s? I éo not trirw
It is certainly true that conscriptien for miliizry ssr-

is an extreme interference in tne iives of ¢
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conception cf

rm the view that rights can te justifiably overridden by

tate (or, indeed, by individuais) in cerisin circun-~

es. But it also shows thzt they are rizhts waich are

o be lightly treated &and wiich reguire some sirong norzl
fication for the state to override thszm. Zoth the .

thzt it bz shown that conscriptiion is jusziifizbly invoked es
the only possible means of averiing a czizstrophe which in-
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these necessary conditicns would Te

thougn I am inclined to tslisve they ars. (Crne other peint iris

analysis of conscriptiosn in tne defensive and 2gzressive use of
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forze sugsests 1s thatl conscripticn is only jazilifiebdle
vinsn invoked in & just ware. 3ul tais is z noini worin
pursuing at some other time.
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1see Chapter 5, Anarchy,
dicscussion of this point of o

2 s A = .
David Hume, Enauiry Concerninz

p. 203.

3John Rawls, A Tneory of Justice, p. 353,

YA Theory of Justice, p. 389.

Scharles Fried, Right and Vironz, p.
to ca2ll such absolute rnorms “caiegorical”
fact that they have some boundary, outs
ral judgments do not apply.)
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%, D. Ross, Tha Right 2rd tae

Ypnis exanple is borrowed from P

9Rovert nozick, Anzrchy, State




In our attempt to estadbii
moral justification for cons

state, we began by exanmin

reditional conception of censcrip:

éditional concention vievied cons
state and military service as
tae citizen. ‘“this particular
to serve the state wvias thought to

wnich flowed from a more general view

morzl obligation to obey the state

Two strongly suggest this conce

The intuitive.feeling or

America is justified during viar

pursue somé argument -+

The conclusion we reached

soze rational justification for cons

certizin nzrrowly defined circumszznces.
wvant to focus on two czsss
contrasted will showi

conzlusion r

—
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ju con

conscription durin
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bty &meoricans as the clearest exarzls of uniusiiticd conseorip-

ct
fo

icn. by the state. Vany is this so7%

To begin, American conscripticn in Weorld War Two wss

pessc a direct threat to the lives, liseriy, zn? security
of some American citizens, namely those in the Zewiian and
Aluetian Islands (and pernaps eventually, <o others as wsall).
The unjustified use of force by the Jzpznese &t Pezrl Harbor

pos2d just the sort of national erergency which required ths
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the possible catastrophic loss of the litertly and securiiy of
2ll, Second, it was fairly clear thzt noihing short of con-

.

scription would avert the impendin:

ne weapons of mass destruction avziladle tr ihe United States
government in 1941 and the Americzn Army of 184%U-%) was pitd
in terms of iis ability to successiully defend =

vasion. Jzpanese aggression in the Pzci

constitute just the sort of necesszry coniitions which cur

¢!

anzlysis in Chapter Three requirei to jusiify conscription.
For fmerica, however, Vorld War Two wzs & iwe front war
and it is important for our case ¢ ssze just how Gerran zz-

gression Tits into the picture. Although 1t is true thzt

tutz to Americans the same sort of clszzr ralionzl emergency
thzt Japanese azgression in tne Fz2cific €14, 11 is certain

that Cerm2ny's continued uncheciied azgzzressicr was resuliing
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n population in Europe was

conscripting an Americsa

carnmiot make this claim because it vizs nst
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that Hitler was engaged in 2 progranm
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t was quite obvious

for the most part was without just
constitute 2 clear international 2ith
consequences of the sort

in Amrerica could avert.

irhumane, oppressive and
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it largely dictated the
is 4rue that historicel hinds
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catastrophic
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conscriptio
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iam Wwar does




not seem to have the sort of raiticrzl
V¥icrlé Viar Two has., It does not zpnszr, For sxzx
thers vas any clear naticrzl emergenzy i
result in the loss of life, literiy er sea2uriis of 4re Aczeri-

czn people. Nor is it evident
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jrminent in South Viet Nam. It is douszfu!l <=

show that the takeover of the Scutzr Vieinz-2zs zove
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in 2 substzntial incre2se in the nezztive c:Irmsssusrges over-
all. koreover, even ii it could be shown thzi there was a
clezr nationzl emergency in Soutsr |
prassed to show that conscription in Azzricz was the only
vzy to avert the impending catastrophs.

It m2y be objected here thatl Americz kzl an odlligation
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totn American participation and conscriptisn. For I think

nclined to agree thatl treziy commiimsenis have the
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same sort of moral binding fcre




have. And this should su gZesT L0 us inzT TrEziy cormitmants
zrz2 not to be entered into in z lirs=t fzgric=,

In response to this there are 2 few roints worth makin

First, it would have to be shown that the conéitions necessary

to tivate the treaty commitment did in fzct obtz2in. Anmeri- i

czn military participation was defended under the provision

of the SEATO pact which stated that armed a2zzression a2zainst 1
i one signatory signalled aggression zzzinst all and therefore

Justified intervention with military force by any signatory.

L It is nol obvious that the internal politiczl struggle in

ified by the SEATO pact. Second, it rust te supposed that a i

treaty obligation a nation underiaxzes has ihes general con- i
- sent or approval of the generzl porulzcs for it to De bind-
inz on those in the nation. T would 9z atsurd to suzgest

that individuals in the stzte baczame rmorzlly tound dy soxe
action of the government which those individuzls themselves

vere either unzware of or did not arprove or consent 1o0. Is
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lizztions under the provisions of the SzZaT0 pzcti or that,

d know, they siznzlled their zeneral ap-
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prevzl of the terms of that treatly? I do not think so. That

icaily ignorant is an unforturaze siziz ol eirla:rs, buv it
is 2 fact nonetheless. Generzl disinterest ard political
ignorarce probably do much to 2id the zovernrent in the




forrmulation of policy rather than hinder 1
course, want to deny that Armericans have zny otlizztions

under treaty commitments, but it does rot follcw freom the
existence of a treaty that there is any rmoral otligation on
the citizens of the state. The very process of treaty rati-
fication makes one sceptical of the moral odligation citizens
acquire under such a process. So I do not telieve that invol-
ing the notion of a treaty commitment as & moral rezson exiri-
cates us from the difficuliy of giving some raztional ground
for American conscription during the Viet iizm War. And this
contrast between American conscription during %Worid Var Two
and the Viet Kam Var is so stark and illuminz
terms that it lends a great dezal of plzusitilizsy te the re-
stricted thesis which vias defended in Chepier

held that conscription can be justified in & modern demcceratic

those vhich obtzined during World Viar Tvig.
This philosophical analysis of conscripzion in the modern

dermocratic state has estabiished, I taink, 2 rational grouni

ck

n tices.

[ aadd

for our belief that conscription is justifiel at certa
But in so doing we should realize that we are in a2 sirange

dilemma cf sorts, for we have justified a practice which is

=D

in pra=%ti-zl terms useless in a fra2e society. I szay it is
useless because it is just when the soris ol condiitions nec-
essary to justify conscription obtain that it is too late

for conscrinption to avert the catastrorhe it was supposed




preveant. And this is so simply because the nature cof varfare
in the world has changed drastically sirce conscription be-
caxz2 a part of American policy in tae Civil war. It no long-
er takes months to build and employ military force in the 2uUth
Century. Foreign countries are only hours away by air, and
rodern technological developrentis have increased the accuracy
and lethality of both conventicnal and nuclear wveapons and
weapons systems. The increased mobility and the large size
of standing armies of potenvial adversaries make the practical
usefulness of conscription doudbtful at bsst if it can only be
justified when the extreme is upon us. 3y the tire an arnmy
of conscripted citizens could be trained and fielded to pre-
vent tne catastrophic, it vwould be well past the point when
it could do any good. This is one reascn that current Ameri-
can strategy calls for the regular volunteer Iorces, augmented
and supported by reserve and national guard units, to go with
whzt they have and try as best they can to win the first battle
of the next rmajor ground conflict wherever it might occur.
There is unlikely to be tire or rcom for any buildup and second
chance, given the nature of modern warfare.

nis prospect should suggest to us the logical task of

governiments in free democratic societies. Given the view that

i~
!

coercive interference by the state, and thatl this right rust

te respected unless the rost extireme justifying conditicers

obtain, it would seem that governrents should illuminzate clear-




ly the dimensions of the problem ol securizy z:
ence of liberty for free democratic states and work hard to
convince citizens that their voluntary suprert of and partici-~

+3

tion in the defense of the nation is not, perhaps, the btect

W

P
vizy to insure they keep the freedom and security they treasure,

but the only morally acceptable way.
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