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INTRCDUC2.1C;

Notably absent from the plethora of contemporary philo-

so-rical literature dealing with rights, duties and obliga-

tions is any serious attempt to deal with the problem of the

oz-al justification (or lack thereof) for conscription in the

modern liberal democratic state.1  One reason for this may

be that it has simply been generally or widely accepted that

conscription by the state is justified, at least at certain

tiMes. Most of the recent literature which addresses the

problem of conscription at all appeared during the height

of America's involvement in the Viet Nam War and has ap-

proached the problem more as a legal or constitutional issue

than as a moral issue. Lately, international tensions have

brought the issue of conscription as a conteMporary social,

political, legal and moral issue in America to the fore once

again. Numerous arguments, both from the legal and pruden-

tial perspectives, have been offered in an eff6rt to justify

the state's practice of conscription or to deny that such a

pra-tice is justifiable. Some of these arguments are both

rele-ant in some way and persuasive in their efforts to jus-

tify the practice of conscription. None, however, seems to

establish firmly the moral basis for the state's right to

-. S'P C, zS C e:-S 6 O - °

Given the evident concern expressed by many Americans,

particularly those directly affected, and the far reaching
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consecuences of the state s decision to conscript citizens

for military service, there ray be ro more propitious time
tha- now to investigate the moral basis for the state's right

to conscript. So, in this essay I should li'-Ke to try to

answer two questions concerning the practice of conscrip-

tion by the state. First, is conscription by the state

ever morally justified in a modern democratic state? And

second, if conscription by the state is justified, under

what conditions is it justified? In posing these questions,

* I am suggesting that there must be some moral principle or

perhaps principles that justify the state's practice of co-

ercive interference (conscription, in this case). In

answering these questions, I shall attempt, insofar as pos-

sible, to stay clear of legal arguments since they turn

largely on questions about correct interpretations of con-

stitutional law. And while practical or prudential consid-

erations will ultimately have an effect on what a state

decides to do to solve a ranpower problem (a state will do

what it must to survive), I will not inject such considera-

tions into this analysis. I am not denying that legal and

prudential considerations have some relevant bearing on the

mcoral problen of conscription, but I merely wish to leave
:-,. . . - .• - : ., * -,"/ . : - ---. ,. .-- -** - • ... _- -. .. ..- .

sce peculiarly moral justification for such a practice.

Moreover, I thin-: it prudent to limit the discussion to

the case of conscription as it has developed in the United
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States, recognizing full ell t at in isn a

special case. For example, briefly con7are the exDerience

of Israel with that of the United States in --erms of externa!

invasion. Can we say that Israel has been at peace cver the

last thirty years, with only brief interludes of war? Or

should we say Israel has been at war with her Arab neighbors

for the past thirty years, punctuated by perlodic intense

battles? I have no ready answer to such questions, but

surely the justification of conscription is tied in some

way to the state's decision to enter into a state of bel-

ligerency with another state. What I mean by; "war" and

"conscription" I will shortly try to make clear, but it will

be observed that by limiting the discussion to conscriDtion

in the United States, the task will be greatly siDpified

without obviously sacrificing the validity or objectivity

of the moral arguments.

An analysis of conscription fro" the A7erican perspec-

tive has the further advantage of allowing the inquiry to

begin with a familiar account of the practice of conscrip-

tion as it has developed in a modern denozatic state. So,

in Chapter One I will get some .eanings clear, outline some

notes cf historical interest and from then sketch what I

-. _- -, .- i L - ... - -i j

America. In Chapter Two I will go on to show why I thinfk

this conception is false and why conscription is not morally

justified generally. Finally, in Chapter 'hree will
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examine whether conscription nay be morally justifiabie at

certain times, nonetheless. What should -fall out in the end

is a tentative answer to the two questions posed earlier.
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CMhPTER ON E

War and Conscription in America

Talk of conscription among political and military

lea ers of a state does not usually crop up unless there

is some pressing requirement (real or imagined) for military

ranpower. And traditionally such a requirement and the dis-

cussion that surrounds it becomes most pressing when a state

is either at war or in imminent danger of becoming embroiled

in a war. Successful prosecution of a war, even in this age

of advanced technology and strategic nuclear weapons, demands

sufficient manpower levels and pools from which a state may

draw its reserves. Moreover, the capability of a state to

respond to external aggression with a measured and propor-

tioned level or force seems to make the reauire-ent for

sufficient conventional forces almost axiozatic. I offer

none of these observations as a justification for conscrip-

tion, but rather to point out that there is some obvious

lirnage between a state' s practice of conscription and the

institution of war. The two concepts sometimes are offered

as soehow inseparable, though it is irmediately clear there

is no necessary connection between the two. Frequently how-

e.-r, --t-.ers are offered both a;ar and conscription on the

same platter, with little alternative but to accept both or

risk perishing. Some of this sleight-of-hand is accomplished

because of the very vagueness of what is meant by war.
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"War," wrote Clauseitz, "is an act oforce..which

theoretically can have no limits.2 Is it the case that _ar

is zimply an act of force as Clauseaitz asserts? Certainly

a-cts of force come readily to mind when speakin= of' war, but

d4esn't war characteristically involve more than that? Rather

th an simply an act, it seems to be a state of affairs that

comes to exist between two or more agents or agencies which

may or may not involve acts of force. Consider economic or

psychological warfare. It is not clear that such warfare

either entails or involves any acts of force as we would nor-

mally suppose "acts of force" means. Clausewitz' definition

of war may be illuminating for total war theorists, but I

think it is inadequate for our present purposes, for it does

not account for certain kinds of warfare.

In Leviathan Thomas liobbes describes the state of na-

ture as a condition of war in which every man is against every

man "without a comumon power to keep then all in aw....

Strictly speaking, Hobbes is not giving a definition of w,,ar

here, but it is evident that he regards the state of nature

that men are naturally in as a state of war. And it is a
state in which there are no binding .oral constraints on men.

Hobbes goes on to say that the nature of vrar consists in a

the use of force itself.4 Hobbes' description of war, with

its emphasis on conflict betw.een individuals, is undoubtedly

a reflection of his obsession viith the proble-m of civil war.



His description of war differs .arkez-2- fro- Ciase;itz' in

that he maintains that a cond i on of war can exist without

any acts of force being rescrted to; the r .r-e threat of

or disposition to use force is quite s uf'-f n- .t- for ob bes.

And while his definition of war might allow for economic,

psychological, and other types of warfare as "el, Hobbes'

definition also seems inadequate since he does not include

war in the international arena, war betw-een nation-states.

There is, I think, a real sense in -hich we mi=ht say that

two individuals are at war with one another. But this 'obbes-

ian sense is not the ordinary conce p ticn of war for nost of

us. Nor is there any obvious connection betwean this Hobbes-

ian sense and the statels practice of conscription.

Hobbes' definition of war may be omore useful -Lo us if

applied to its analogue in the intelrational co-_-uni-, the

nation-state. Although Hobbes does not speal- extensively

about war between sovereigns, it is c ~erv his view t at

sovereigns remain in the state of rature wh respect to each

other. Put another way, on Hobbes' viea, sovereigns remain in

a state Cf ;ar with one another. This see-s to be a Cuh more

plausible view if we give emphasIs to Hobhes' point that it

is the kno"wn disposition to use force to insure self-preser-

thar actual combat itself. 3'- t is e-e. ' the w-ay we co.-

monly regard a state of .ar in our ordina .- csncenion of

war? Surely not. On this read-i-, we cc hardly speak of
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peace and make sense at all. "a be a condition

that involves more than the mere disossiton to use force.

There may always be a potential for w;ar in a riobbesian sense,

but this seems to be different from what we mean when we say

t-to states are at war. But Hobbes is not alone in holding a

sonewhat narrow conception of war in the sense that he is

concerned primarily with men in the state of nature.

In his second treatise on civil government, John Locke

describes the state of war as a 'state of enmity and destruc-

tion in which one ran has a settled design upon another man's

life.5 It is a state in which one ran declares "by viord or

action" a "settled design upon another ran's life, [and there-

by] puts him in a state of war with him against whom he has

declared such an intention [.] "6 Lie Ho-ces, Locke seems to

want to limit his conception of war to a state of affairs

which e.ists between individuals. But unlike Hobbes, he adds

two other points. First, it is quite clea that a state of

war on Locke's view requires some clear declaration, either

by word or action. Precisely what he means by this is not

entirely clear, but prima facie, his claim seems to be false.
History isUrepete with examples of wars undeclared in word,

the most recent of which in the American experience is per-

a little more problematic. If all Locke is saying here, how-

ever, is that some action is required for there to be a state

of war, then he is probably right. But it seems to me that
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this is a fairly trivial point an' it d - .. that war

as we commonly conceive it requires some -_ .f discer n-

ible declaration as Locke see.-s to i.-.ply.

But underlying Lock.e's point about a declaration, whether

by word or action, is a second and more i _ortart point for

our discussion. What Locke seems to want to convey in sDeak-

ing of a declaration is th4 notion of intention. In declaring

by word or action that we have some desi, cn the control,

destruction, or enslavement of another, we are illuminatingc

an intention of forcing harm on them in so.e viy. g'hat is

significant about Locke's view on war is t-'atl it captures

this notion of intention which lies beh in4 a-- indIvidual's

actions. Similarly, this notion of intention is i~ rtant
in war between nation-states because resu-ab there is

some intention to achieve national intereots, u_-:a!s

through the use of some kind of force, wi;her - S- goes t0

war. There is, in other words, some clear 6es:n or plan to

use some kind of force to bring about certain desirable ends.

Though he speaks of a disposition to use force, Hobbes does

not speak of a clear intention to use force in the way Locke

does and it seems to me that this is an i7ortant difference

between their conceptions of war. it is aiso an inoortant

that states adopt (like going to "ar) are surely.- shaped by

national interests or intentions. Some rore co-neM=ooary

views of v.ar will bring us b.a.k to thi s . in C intenicn
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shortly.

Several contemporary philosophers h---_ st-le with the

problematic conceptions of war that Clauseei-z, Hobbes and

Locke articulated and have produced pe-rhaps -re usefu! con-

ceptions for our present inquiry. Joseph Da-zrolis, for

instance, describes war as an instrument of external policy

that is wielded by collective entities and by individuals only

derivatively so. 7 And Richard Wasserstrom characterizes war

as something which takes place between countries, nation-states,

rather than lesser groups of individuals.8 Additionally, he

claims that wars involve the use of a va=riety of forms of

violence under a claim of right.9 Finallv, iae! zer

defines war as a "social practice in which force is used by

and against men as loyal or constrained nefers of states an!

not as individuals who choose their own ene-rr rses and ac-

tivities." 1 0 Each of these definitions of war is instructive

in some respect and although I do not have time here to do a

complete analysis, I want to draw on each conception and offer

a plausible definition of my oin.

ie might say, then, that war is a state off affairs exist-

ing between collective entities in which n_ use of force is

com.only employed as an instrument of external -policy. In ac-

is both narrower than Clausewitz' conceptin bn. Droader than

Locke's. It is narrower than Clauseaitz' conceztion because

we are not limiting war to any particular acts of force,



t'iitary or otherwise. And it is broader thar Locke's con-

ception since it is not obvious that a state of war requires

a--- declaration of the sort Locke seems to imply. Implicit

in this definition is Locke's notion of intentions, for if

force is employed as an instrument of external policy, then

presumably the collective agencies wielding such force have

certain interests at stake and intentions in mind. One may

well ask how collective entities (a state, for instance) might

have interests and intentions in perhaps the same way indi-

viduals have interests and intentions. i Co not think this

is especially problematic for this conception, for we surely

do speak meaningfully of a nation's national interests, goals

and intentions. They might. well be considered as the collective

intentions and interests of the individuals which comprise the

nation or simply the intentions of its leaders.

Our definition of war allows for a broad range of possible

kinds of w'ar as well. On a continuum of' sorts, vie might ima-

gine the range extending from fairly non-violent psychological,

er.ironmental, and economic warfare all the way to a modern

conception of Armageddon. Falling in betveen these extremes

would be police actions, civil ars, guerilla movements and

other forms of limited warfare. Such a continuum ray classify

But there are other criteria for classifying wars which may be

more important to us. Walzer, for instance speaks of just and

unjust wars, defensive and aggressive w-ars and wars of national



112

liberation. Each of these d i s_, i c.. Z s Ir.portant to a

discussion of the morality of war in eneral, but they are

or~i of limited importance in this discussion of war as it

affects a state's decision to conscript for nilitary service.

At this point, I want to suggest that the term "war" can

have a very broad range of legitimate neanings and that these

meanings do not always correspond to our com.on conception of

war as it exists between two nations. Both the amount and kind

of force and method of application of force, as well as the

reasons or intentions in fighting a war can vary greatly. i

want to further suggest that this kind of vagueness is what

frequently allows citizens to be "forced" into accepting con-

scription right along with "war". The tendency has been to

identify "war" with "national en.ergency" or "irrminent peril"

and in the American experience at least, this is a .uch strain-

ed identity. One would be hard pressed, i th-ink, to show that

the Viet Nam War from America's perspective was a case of

"national emergency" in the same way th=_ the Japanese attack

on Pearl Harbor in 1941 was a case of national emergency. The

kinds of interests and intentions seem to be quite different

in the two cases and I think such differences will be important

in considering any justification of conscription. The in-

"national emergency" will become much clearer when i examine

possible grounds for justifiable conscription lying outside the

notions of duty and obligation in Chapter Three. The point I
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an to make here is that " i.nr" n "naiona 1.e7nergency" are

not synonymous terms, though there surely have been cases in

w'-.uh a state of war was a clear national emergency. Having

gctten clearer on what we mean by war, we need to be sure we

ha-e a firm grasp on the meaning of conscription, as well.

*Conscription," as it relates to militarj matters, came

into popular usage during the Napoleonic Campaigns. Technical-

ly, the term meant the enrollment by lot of citizens in the

rilitary service of the state with provisions for procuring

a substitute for such service.1 2 In this essay no such mean-

ing is intended. Rather, the more general and contemporary

meaning of conscription as compulsory en-listment for military

service by the state, has been adopted. This particular mean-

ing has been adopted for several reasons. First, under current

laws citizens have no option to prozure a substitute for mili-

tar-j service. Second, I do not wish to address the separate

problem which deals with the manner in which the state justly

or unjustly distributes the burdens of compulsory service once

ths decision to conscript has been settled'on. These are inter-

est-ng issues worthy of examination, but for the present I

lea-e them aside to pursue our main line of inquiry, which may

profitably begin with a historical sketch of American con-

Conscription in America has enjoyed little popular ac-

claim since its introduction during the American Civil War.

The concept of a large standing army -as an anathema to the
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mins of America's founding states-.en and vet it vas equally

clear that some mechanism had to be -ou.nd to secure the.

co" -on defense. In The Federalist, 1 3 Hamilton argued per-

suasively for centralized federal control of the various

st-tes' militia forces in time of war or natiorl emergency.

Consequently, reliance for conon defense was placed on

militia forces raised by the separate states, with a small

standing cadre of regular forces to man frontier outposts.

Yet little was said about how the states might go about rais-

ing their militia forces and no popular discontent surfaced

concerning conscription until the draft riots of 1863 in New

York.

United States participation in both world wars and the

Korean conflict necessitated compulsory conscriotion to meet

manpower requirements. In spite of some scattered unpopular-

ity, patriotic zeal carried th day and iave ircreased cred-

ibility to the view that crnj; ,,iory military service was a

citizen's duty or obligation. Con.cription in Arerica ended

after World War II, but only for a short tine. It was rein-

tro4uced in 19-48 as a re3ponse t,, what was perceived to be

co.-zz..un1st expansionisn. nris is significant because it mark-

ed the first tire conscriptii c,:'nued as a practice in

the 1950Z and l9bos largel-y unopposed until conscription rates

dramatically Increased duri.- thE late I'Os in response to

America's need for manpoer to prcecute the war in Viet Nam.
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Popular resentment finally forced incu.nbent DD~'tical leader-s

to drop conscription as a national policy in 1973.

What I think is useful about this b-r-l historical over-

view is that it sketches the rise and, to sorre extent, the

fall of what I will suggest is the traditional conception of

ccnscription in America. This conception has its strongest

philosophical roots in the Lockean theory of gover-nment by

consent. On this view.-, a citizen of the state acquires

cer7tain obligations or duties when he either- expressly or

tacitly enters into a political contract or compact. More-

over, given that one of the primary function-rs of the state is

to preserve and safeguard the life, ibCert'; and property of

its citizens, it seems only natural to suppose that each

citizen has an obligation to do his part to secure the cor~on

defense i f called by the stat11e to do so. mTIs Lckean vie-.;

of the obligat.ions of citzenship in the- mo-_der-n democratic

state seems to have been and continues to, be the most popular

philcsophical defLense of conscription thact is offered, in

times both. of war and peace. CertCain-ly, the intuitive con-

viations that most citizens have aboutth oblirla tions o f

cltizenshi'p (which seem to be grounied in tZhis Lockcean philo-

sopal'cal ie" are what sustained Aerica +_hrour-h both world

f-a'%tIcns to serve the state obtain at all tines (even during

peacetime) scems to be the most compaelli-g defense of peace-

tire conscription. lience, on the evc! of America's entry intko



WcrlJ War I, Aruiy Chief' of S talff Ge.era. eon-ard V;ood re-

There is no reason why one group of the population
should assume that another group is going to volun-
tarily perform their military duties. The obligation
to military service is universal. it is a tax upon
which all others depend, and a nation which fails to
recognize this prepares for its own dowvnfall. 1 4

Wocd's failure to make a distinction between duties and obli-

gations aside, his comment appears to articulate the prevail-

ing feeling among citizens of the state, both then and now.

But the philosophical roots of such thinking go far deeper

than Locke's theory of government by consent. Plato records

well in the Crito the Socratic view of a citizen's obligations

to the state. In response to Crito's urgings to flee Athens

and escape sure death, Socrates replies (personifying the Lawas),

And if it [the state] leads you out to wiar, to be
wounded or killed, you must conpvy, and it is right
that you should do so...Both in war and in the law
courts and everywhere else you must do whatever your
city and your country command ....[e have brought
you into the world and reared you and educated you,
and given you and all your fellow citizens a share
in all the good things at our disposal...if any of
you stands his ground when he can see how we admin-
ister justice and the rest of our public organiza-
tion, we hold that by so doing he has in j-ct un-dertaken to do anything that we tell him.

Socrates appears to be offering two different arguments to

justify his view that citizens have certain political obli-

cipates Locke's theory of tacit consent, for Socrates indi-

cates that by remaining within the political jurisdiction of

the state, the citizen gives his tacit consent to obey the
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s at. That is, the citizen consens',all,-o "hs

The other argunment seems to rest on a 'rJ-cr.,_m c ratitude.

Socrates is clearly implying that by accepting the benefits

the state provides, each citizen becomes obligated out of

gratitude, to obey and serve the state whenever- called upon

to do so, at least within reason. (The demands of the st.te

should not be out of proportion to the benefits received.)

Under this conception, the state comnonly provides the bene-

fits of rule of law, police protection and protection from

foreign invasion as well as others, and the citizen in turn

is obligated to serve on juries, obey the La; arid serve in

defense of the state when called on to do so.

Both of' these arguments have a measure of plausibility

and persuasiveness about them that seems undeniable. This per-

suasive flavor may well account for the widespreaf acceptance

of the traditional conception of conscription in Aerica. For

it seems clear that the traditional conception of a citizen's

rilitary obligations or duties to the state- e-ts on one or

both assumpt-ions implicit in that traditional conception. Those

assumptions might be stated as:

(1) a citizen has an obligation to serve the state because
he either tacitly agreed to or because the state has pro-
vided benefits to him; and

to serve the state when called on to do so.

One or both of these assumptions appears to serve as the prin-

cipal support for arguments seeking to justify the state's



practice of coercive interference i. o o Conscrition.
Cne has only to listen with moderate attetin to advocates

of conscription to hear the words "duty" and "obligation" in-

vo-zed with both fervor and sincerity to see that this is so.

I-ost of us, I believe, have sone intuitive feelings that

this traditional conception of political obligation to the

state is either correct or at least justifiable. In part, this

feeling accounts for our belief that the state is justified in

conscripting citizens for military service, at certain times

at least. But what times? Again, the unrefined distinction
that quickly comes to mind is that et...n cases involving

war or imminent war and cases in which there is relative peace.

But as I have already suggested, the reined distinction that

should concern us is the distinction be-*w1een cases in which

the state's survival is clearly at st'-e and cases when it is

not. While some would hold that the state is thoroughly jus-

tified in conscripting citizens at any time, most of us prob-

ably feel that conscription is justified duringa a national

emergency, but feel less sure about the practice during peace-

time. The feeling that the state i1s justified in exercising

coercive interference in the lives of its citizens during na-

tional emergencies or war time may be what leads many to believe

tire.

It is certainly true that this traditional conception

I sketch is riot accepted by everyone, but i thirk it fa2r to



s~y that this traditional conicemticn i h iwhi~rs

citizens. And as plausible as t-is view za :-mar to be on.

tesur.face, I believe it is m~istaken. For ± n1 . it rests

cn assumptions that are questionable at. best and probably

false. In the following chapter- 1 hope to show .-,1Y this is

s 0.
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Conscription and Politica! Cbal; on

If the sketch of the traditional conception of conscrip-

tion in America offered in Chapter One is accurate and con-

v.ncing, then any attempt to show. that this conception is

false should probably begin by examining the t-vo major as-

sumptions which support the view. If the assu.ptions which

support the traditional conception of conscription could be

shown to be false, then we could conclude that conscription

by the state cannot be justified on the grcunas that military
service is an obligation or duty of the izen, Recall that

the two major assumptions underlying the traditional view of

conscription are:

(1) a citizen has an obligation to serve -he state because he
either tacitly agreed to or because the state hs provided
benefits to him; and

(2) a citizen has a natural duty (not grounded in benefaction)
to serve the state when called on to do so.

And the cuestion of whether citizens have a- obligZation or

duty to serve in the armed services of the state ultimately

turns on the larger issue of whether citizens have any polit-

ical obligations or duties at all. The two assumptions of the

traditional conception of conscription explicitly affirm that

as it may seem, I believe these assumptions are hlhly ques-

tionable at best and probably false.

The attempts by both classical and contenporary politi-
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caI phil osophers to establish -the : .-a :is :or the bonds

of political obligation are nunerous, i e .-., consent

thec-y in the tradition of Locke and Rousseau has been the

rost persuasive of these attempts and this success is certain-

ly reflected in the widespread acceptance of assumption (1)

of the traditional conception of conscription w-hich holds

tLhat a citizen has an obligation to serve the state because

he either tacitly consented to or because the state has pro-

vided benefits to him. Socrates' remarks in the Crito clear-

ly suggest a consent theor of Dolitical biation as well

as an account appealing to gratitude. Hume's views on politi-

cal obligation broadly appear to endore theprinciple of

utility as the true grounf of political Mii n, 1,ore

recently, the principle of fairness an4 a turd duty o±

justice have been offered by John .... unds of

leg] itimate political obligt-ion. To cat_ treae five views

are the only plausible candidates that ha-ve been offered as

the ground of political obligation an each has some point

or points in its favor. Two of the five :heories in question,

the utilitarian account and Raw.1ls' naturaI cuty of justice,

appear to be versions of assumption (2) 'of the traditional

ccnceDtion of conscription. That is, as -accunts of "oliti-

go..... ; in benefaction, to serve in the arned forces of the

sttate, and more generally, to support and cbe:- our o;,n govern-

ment. The three remaining acccunts of Fcit~cal obligation
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are versions of assurmption (1) ani eazh a--- . -s cit-

zers are tied to their political institutzonS, an: norally

obigated to serve in the armed forces if caile2, by appeal-

ing to the notion of benefaction.

However, I believe it can be shown that each theory fails

to give an adequate account of political obligation for most

citizens. Showing in detail why each of these theories fails

to establish adequately the bonds of political obligation

would be an immense and undesirable task, considering the

scope of this essay. But since the problem of political obli-

gation is central to the issue of the justification of con-

scription, the problem demands attention. So I intend to

briefly sketch what I thin] is a decisive ar--en- a-ainst

each of the five theories in question. i wil! ccnsider utili-

tarianism and the natural duty of justice fi_-st, nas.muc. as I

believe they offer the least plausible acccunts of political

obligation. In the second half of Chapter Two i will examine

the principles of fairness, gratitude and consent as the possi-

ble grounds of political obligation. Before moving to this

task however, two preliminary matters deserve mention. One

involves my assumption of a Lockean concepticn of rntural

rights; the other deals with the criteria for a successful

In examining the proble. of conscript:cn, 1 assume a

Lockean conception of natural rights similar to the concep-

tion Nozick accepts in Anarchy, State, an: Ut aI though I
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am not sure I would go the whole iay with :. zic-: on this

point. According to Locke, the la-:; of nature requires that

"no one ought to harm another in his life, health, liberty,

or possessions."2 There are other points Locke makes con-

cerning an agent's natural rights, but this remark seems to

capture the core of his conception of rights. This conceptior.

of natural rights seems to flow.I quite ratrally from our ordi-
nary conception of moral agency. To be a noral agent suggests

that an individual is a rational and purposive being. What

is distinctive about such agency is the agent's ability to

adopt and pursue a life plan of his own choosing and this re-

quires a certain sphere of freedom to choose the life plan and

act so as to realize its goals or ends. The agent's freedom

is essentially unrestrained to the extent that his choosing

and acting are compatible %'-ith the agency o. others. And the

assumption implicit in this conception of moral agency is that

rman is bound only by natural moral bonds until he comnits him-

self to further institutional ties. This assumption does not

appear to be obviously objectionable.

A second preliminary matter concerns the criteria for a

successful account of political obligation. Presumably, a

successful account of political obligaton ill be an accurate

a -r 'he nature

of the special moral tie citizens have and if it correctly

identifies as politically bound those individuals having the

required moral ties. 3 That is, it will be an accurate account
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if' it uses; valid principles and correct> n::e as bo-n

t:-nse individuals falling wi-thin t-ne SCc-pe ct :'ose principles.

Additionally, an account will not be complete unl~ess it iden-

t~sas bound all those who are bound; unless the account.

cov,:ers all bound persons, it cannot be considered an adequate

account of' political obligation. 4  S nacutcnfi ob

an ad equate account if' it is inaccurate or incomplete. Finally,

an account of' political obligation is successful if it explains

the moral requirement a citizen has to obey i atiua o

litizL.-cal institCutions. 5  This criterion is ini-ortant because it

captures the essence of' what a political ob'ig,-ion is: a moral

tie to one's own country of residence. If- an account of' po-

litical obligation is not particular in ~esense that it does

not explain the moral bonds individuals hav,.e to their own

country of residence, then it fails as an aseCuaf: e account of

political obiiation, though it may be an accolunt of something

else. Failure to satisfy any one olf these conditions will

1rnoica-'e that the account of' political oblil::at-'ion in ouestion

is an unsuccessful account. Each of' the -Cive account'6s under

consideration as the possible ground for- political obligation

will be examined in turn with these criteria in mind. I begin

wihwhat 1 t*hink is the least Plausible accou-nt, utilitarian-

H-ues view of utility as th e ground -;c-r political obli-

gation (or allegiance, as he calls it-) see.-S to be a fair -rep-

resentation ofE a utilitarian theor-y o-' political obligation,
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though it is a non-maximizing for-n f ua . In

su .h a theory the utilitarian would hold that the mora!

bonds of political obligation derive frothe utility to

be realized by supporting and obeying the extant political

L titutions of one's country of residence. hume, for

insta-nce, writes in the Enaui :

It is evident that, if goverrLnent were totally
useless, it could never have place, and that
the sole foundation of the dutyj of allegiance
is the advantage which it procures to societg
by preserving peace and order among mar-kind.

Broadly, what Hume is saying is that citizens have political

obligations or duties to obey their governnent because it is

generally useful to do so.

Now without wanting to lock horns with adv-locates of

utilitarian theory over its adequacy: as a -oral theorj or to

give a complete discussion of util tarianis- generally, i

want to assert that i think it clearly fails to give an

account of political obligation of the sort sec-.-ied for

two good reasons. In the first place, if we accepted a utili-

tarian account of political obligation, we would be committed

to the v e that it is sometimes right to obey our government

ano1 sometimes not, depending on whether obeying in a particu-

lar instance would produce on balance nore general happiness

thn n~j+ eyiz.. Even with r-uls or rules of thu-b, the utl

tarian is ultimately required to consult the single principle
of utility for the prescriptive force in his judgnents. Sec-

ondary principles, like those we will consider in the second
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he1 f of this chapter, cannot pro1°;e the reo- ste Dre-

scriptive force for the utilitaarian. ?.u±e utilit-rianisn

is inadequate for other reasons and is even less plausible

than a pure act-utilitarian vie,., of political obligation.?

A second obvious problem for the utilitarian concerns

tha requirement for a political bond to be particular in the

ray we described earlier. How can a utilitarian account of

our political obligations explain why it is we have political

obligations to our particular state of residence? On the

utilitarian account we seem to be co-itted to obeying

goverment as long as the interests of utility are realized.

We would be committed to supporting foreign govern ents, if

so doing was in the interests of maxirnizing utility and this

is just not a political obligation, ;.hatever else it nay be.

The peculiar moral bond to support and oby: our o;'n govern-

merit is clearly lacking on this view. The utilitarian may

argae that utility will in fact al.;ays favor supporting one's

own govern-ment, but it is difficult to see ho.ow such a view

could be defended. It seems to me that both of these points

weigh heavily against a utilitarian account of political

obligation and render it an implausibe account. Another

account which faces a similar problem with this "particularity'"

In A Theory of JusticeP 9a-ols holds that the natural duty

of justice is what binds citizens to support the political

institutions of their country. Unlike ob-g=ations, which
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arise from special relaticnshi- s, t.e r. - a. : c -  justice

binds each individual irrespective c! hi ->_untar_; acts.

Ra'.. _s writes,

From the standpoint of the theory of justice, the
most important natural duty is that to support and
*to further just institutions. This duty has to
parts: first, we are to comply wih a-n to do our
share in just institutions when they exist and apply
to us; and second, we are to assist in the establish-
ment of just arrangements when their do not exist . 9

So on Rawls' view, it is the natural duty of Justice that

morally binds us to support our oy-n uolitical instiAutions

when they are just and apply to us. And thhs is not a special

obligation which only some have, it is a n-a_!ra± duty which

applies to all individuals equally. Rawls' natural duty ac-

count of political obligation see-s to a bth acourate and

complete in its application as our critera --fcr a successful

account require. But there are some ser:ous dificulties

with his account as well.

A first difficulty concerns what Rawls -eans by institu-
10

tions that "apply to us". ,hich institutions "apply to us"

and in what sense do they apply to us? if Rawls has in mind

as institutions that apply to us thcse which exercIse politi-

cal authcrity or control over the rei on or territory in which

we haDoen__ to reside, then it is notr clear t ee is anything

this vay. Rawls seems to be Saying tat e is an iportant

mra difference betw.leen institutions .iz -_ % n

those which do not. But what special duty Is there to comply
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wvtn instituti ons which apply to us i r a +e~tcra sense?

There appears to be none. ThIs territ or.:al sense3 o- -apply

tc use, can be contrasted w%-ith a stlrong=er sense in which some7

ye.= ormative act on our part entails t6he institLutI.on's apply-,

4r- to us. E1xamples of these acts are promising, conseniting

an! accepting benefits under- a schemie of fair p~lay But such

acsare the kinds of acts that6 generate obligations by virtue

of the special relationship that the indi5vidual. has Voluntari-

ly entered in to. And this stronger sense- of "apply to us"

does show a moral difference. ?awls, however, cannot have it

both ways; either there is nothing -orally significant about'

"apply to us" or all t-he moral wokin Raw-)s' natuaral duty of

justice accoint of Political objl; i aon ~s done by other noral.

principles which apply tCO US D" Vlrtue of ouar voluntary p er-

formative acts wit'hou-t ref_ erence ta lustice.

But a fEurther question is -6ns: ;h. s2-ou'd wve support

only those just. institutions Vwhich "arniz. t,*o us"? T'he nat.ural

duty of justice, more natirally interpreted, would seem to

bind us to support all just institutions wherever tI-hey are.

Itwould appear that political institutions applying to us

in the t~erritorial sense is -acia ahrta

rmoral reason for supporting- those par-ticular just inst itutions.

accoijnt cannot establish the pLula_~o~ oow aet

support and comply vitICh our o*.-n poliical isitions. Tile

way in which Rawils tries to =-- -,hne special. r.oral tLie to our
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ot r- -o1 i ical institutions is tnrou=an rhana z the inst&-it-utions

"apyto us" in some unclear way, and--s is a doubtful

co~22 at best. The natural duty of justice does not, then,

paz-icularize the moral requirement as we require an so must

a1za fail as an adequate account'1 ofP political obligation.

So far, we have concidered utilitar'iarnisr. and Rawls' na-

tural duty of justice as two possible grounds for the moral

duty to support and Comply with the political institutkions of

one's country of residence. Both of-c these accounts ofL polit-

ical obligation are versions ofE assumpticn (2) of the tradi-

tionial conception of conscription, which holds that citize-

have some special duty, not grounded in oenef[action, to obey

their government. But vie have seer, that both of these acco-.nts

fail mainly because they carnot meet the requirement for an

account of political obligation to be particular _in the sense

vie require. That is, reither accoun-t can adequ-ately estals

the special mocral tie an individuial has to his ow.-n political

institutions. And they fail on particu'al-_ty because neither

account involves a special transaction or relationship which

cc--its the individual to a special mioral tie to his govern-

=sent. In the remainder of this sectLion 1 will consider t',he

prin-i'D'es of fair play, gratitude, and consent-, in turn, as

in a democratic state. Each account appeals in som-e wiay to

the notlion of benefaction and eac-h is an oniais:'on-centL.ered

(rath~er than duty-centered) account that is persuasive in its
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own right. This appeal to beie--._ _. is -- hac accounts
for the initial plausibility cf eac- view and estblishes

the particular moral tie we are seeking, but as I hope to

ao.; each account is ultimrately lnradezuate as the ground

o political obligation for othe- reasons.

We have already discussed Johr Rawls' view that the na-

tural duty of justice is what binds citizens to their politi- 

Cal institutions and we have found that account lacking. But

Ravils also uses a slightly modified version of H.L.A. KIart's 1 2

principle of fairness in A Thecry of Justice as a supplementa!

ground of political obligation. Rawls, it w:ill be remembered,

claims that the fundamnental ground of political obligation for

all citizens is the natural dut'y to support an4 furthec.r just insti-

tutions. But, in addition to ±he natural fut,. o. justice, citi-

zens can become bound to polltcal inst-itution.. ,er the prin-

ciple of fair play according to Rawls. He says, for example,

I shall try to use this principle (of fair Dlay) to
account for all requirements that are cbLigations as
distinct from natural duties. This principle holds
that a person is required to do his part as defined
by the rules of an institution e n two conditions
are met: first, the institution is just (or fair),
that is, it satisfies the two principles of justice;
and second, one has voluntarily accepted the benefits
of the arrangement or taken advantaLe of the o~nor-
tunities it offers to further one's interests.

Un'>r Ths r'ncinle citizens bico-e cb lr-teJ to do their

part in a cooperative scheme becau se they have accep ted the

benefits of the cooperative entercrise or have simply taken

advantag~e of' the opportur-s the scheme offers. Thus, cit-

advatageof te opor ' '
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izens becone politically bound i the .... lne net s

of government or take advantage of its c-:-:zuniies. I

s.ould make it clear here that. Rawls notes -4.n his discussion

of the principle of fairness in A Ther-.: c- Justice that few

citizens will have the kinds of political obliga-tions gener-

ated under a principle of fairness. i.e arg-aes, for example,

th-t those who gain political office and ta--ke advantage of

the opportunities offered under a constitutioI system will

be bound more tightly (under the principle o: fairness) than

most ordinary citizens. 1 All, of course, will be bound by the

natural duty of justice, but only those .o co.-.it thermselves

or clearly benefit from the scheme of soc-i- cospoeration are

tied by the principle of fairness. ;av.- seen that Ra;'l!s'

natural duty of justice fails as an a-eu-t account of politi-

cal obligation, it remains to "e see wn";ner t.e princiDle of

fairness as Rawls formulates it is any more successful.

it may be observred that for the prin i'* of fairness

(or fair play) to be appropriate as a suita'tble ground of poiti-

cal obligation, political institutions rust oe regarded as co-

operative schemnes on quite a large scale in which citizens are

thought to stand in a cooDerative relationshio w ith one another,

each doing Ei s part and accepting the benefits cf their mutual

principle of fairness arises as a resulit o: tte special re-

lationshin that exists bet;ween t-e coozerat:- ne-bers. 7'otice,

that for the principle of fairness to be- a--ied correc'!,, th.
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moral ties rust be viewed as existi.: bet... : .e-ers

participating in the cooperative sche.e; in :r.:s case, the

citizens of the country. So consildered, it see-:s to give a

general enough account of political bonds. And on 1awls'

account, acceptance of benefits under a sche.-_e is what quali-

fies a citizen as a participant in the scheze and obligates

him to do his share by complying with the rules. initially,

this appears to be a very plausible accoun.t of political obli-

gation, for it appears to be tr-e that most of us have accepted

benefits provided by political institutions.
Here it seems, however, that there is a distinction worth

making between the accepta-nce of benefits and the nere receiot

of benefits. What is it to accept benefits? Active acceptance

seems to entail wanting the benefit or seing it out and

getting it when it is available or offerer-dC Alternatively,

accepting benefits could mean receivin - be-nefits with the clear

understanding that the benefits are the .r-odct o: the coop-

erative labors of others and are not free ;n any sense. rost

of us certainly receive some benefits from political insti-

tutions, but I think it is implausible tc sy-ahy t we active-

ly accept these benefits in either sense c-f "accept" just

r.entione. ,ost of the benefits we do receive are bene fits

to all of us whether we wish them to be or not. Pule of law,

police protection, and protection of the are -crces are

three such benefits commonly provided by -e--ents. From
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this it seems clear that most of thes: u -aze benefits

a=re not genuine cases of active acctance -- :enefits at a 1 .

Further, most people believe (or at le=rst feel) that

benefits like police protection and .- 1 t'- defense are

benefits which are purchased aith tax .. ney. As a result,

taxc payments are characteristically considered as payvments

given in return for the benefits of go.'er.7ent, w.Ith little

thought that they might be payments to and frc- other citizens

who are considered as participants in a cooperative scheme.

This is significant because w':hen citizens regard the benefits

as services purchased from the goverrz.ent throh taxes, it

indicates that they do not re-arJ the ref*1i-s in question in

the right ,ay for them to be ccensidero4 as --rczicts of a co-

operative scheme and gznerative of c atizns. -ence, if

citizens do not regard the benefit s - .... in the

way, there can be no cooperative s ihe-. :n foe ;hch morally

binds citizens to do their part. in shorz, zs not clear

that the pr* nciple of fairness applies in the w-a aw _s thiri s

it does.

Finall:r, it does not seen at all plausible to thir of

our political institutions as schemes of cozoteration into

which we have voluntarily entered *- ost cf us are born into

are, in a sense, just dropped into sl-c s2-ie-es, in fact,

most of us simply have no choice in tne -er and the im-

portance of this fact will be stresse- a-in a.se we consider
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admits there is no plausible answer to it.16

Put briefly, the principle of fairness does not appear

to account for as much as Rawils thought. This is not to deny

that it can account for some obligations in certain narrowly

defined schemes of social cooperation. But it seems clear to

me that the principle cannot account for the political bonds

of nost citizens for the reasons just outlined. And it is not

even clear that the principle can account for the political

bonds of the few citizens Rawls has in mind. So the principle

of fairness fails to give an account of political obligation

we are seeking because it cannot account for the special ties

citizens are thought to have to each other or to their gov-

ernment. But if the rule of law, police protection and mili-

tary defense nay be regarded as benefits received from the

government, then perhaps political bonds can be explained in

terms of gratitude.

Plato's work appears to be the first recorded attempt to

explain political bonds in terms of gratitude. Socrates' re-

marks in the Crito1?set out fairly clearly the general argu-

ment that considerations of gratitude are the grounds of

political obligation. On this view citizens are obliged to

support and comply with the government because they owe a

debt of gratitude to their government for the benefits they

have received from it. These benefits, of course, include

the rule of law, and protection of the armed forces, as well
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as others. And given this ar:ur:e-. , it is e s to see how
conscription might be readily rez-ared as Dart of one's debt

to society or to one's government. It is one of the most per-

suasive arguments in support of conscription by the state,

but it too has special difficulties.

To begin, gratitude is a complex and even subtle notion.

We can have feelings of gratitude, but mere feelings cannot

suffice to ground the moral requirement to pay debts of grat-
itude. Certain conditions seem to be required to generate a

debt of gratitude in the first place.18 Normally, debts of

gratitude are generated by small and perhaps trivial acts

performed by persons for one another. And it is even comrmon

to ask the benefactor what we right do to pay the debt, but

exhorbitant demands by the benefactor for smal! benefits

would be regarded as either extortion or simply laughable.

Some acts that generate debts of gratitude are not trivial,

but in either case there seems to be nothinz; which specifies
the content of the debt to be paid. if I an in an automobile

accident and you happen by, put me in your car and rush me

to the hospital, thereby saving my life, it does not follow

that i have any obligation to pay my debt of gratitude to you

by a similar performance on my part. If the trip to the hos-

and an offer to pay for the gasoline or dinner at a nice res-

taurant viould be sufficient. Cn the other hand, if taking me

to the hospital caused you to be late for work and resulted



in ycl-! being fired, then pe-rhaps nore o: c:pet f

r.-. otice, though, that there is noth*rin~z ~.- 1c'.icr.

s-ecifies hS-ow the debt of gratitude rrilst be paid, though

there is a general notion of co-pansation for expens'e and

e c frt.

A further distinctive feature of a- debt of gratitude is

that it appears to be generated when someona goes cut of his

way for us or in some way rrakes a sacrifice for us. W-e do not

feel it obligatory to pay a debt off gratitudle to son-:eone if

we have only benefitted unintentionally or incidentally from

that person's performance. If I an sound asleep in ,- y 1house

(which is on fire) and you happen to drive by an anaucob

in need of a muffler, thereby awakening Pan sing-'li

then I am not obligated to you out of rrat-;uc;e. 1i nay, ;,%

fact, be grateful that you happened b-y,, bu.t - 'e-re is no mora=1

bondJ to repay you for your happeniniz- to drive y This poirt

seems to indicate that the reasons fCor bene-ficia1 periorn-

ances are important in generatiAn= the mra-1 bond- to pay a

debt of gratitude. If the reasons or motives 1-ehind the bern-

ef'icial perfform~ance are lack-1-ing,, or are not of;n right kind,

not". directed at the benefit of' the be'iericiar-Y, then it is

fairly clear that no obli,,ati .-;n to pay 'Dc the- benefactor

This admittedly brief an~alysis of the notiLon of g~rat.ituie

seens to indicate at least two condlitions *oh::n-, M-ust obtain

for there to be an obligation arising= fro- a cel-z of gaiue
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One is that the perfor::airce of the zenefac-r 's involve

some special effort on his part. The other -s that the bene-

fit conferred must not be given unintentiona!y or for sor,.e
reason other than the beneficiary's benefit. There nay .ell

be other conditions necessary to generate a debt of g-ati-

tude, but reflection on these two minimal conditions will be

sufficient, I think, to show that considerations of grati-

tude cannot account for our political obi E-ios.

A gratitude account of political obligation would hold

that debts of gratitude are owed by the ctizen to the gov-

erment for benefits either accepted or re-ceived. But notice

that our brief analysis of gratitude shcw zs that the content

of such a debt does not dictat+ ... t ssec-fic z-y-ent rust

be made. Yet governments demand as their aic-ent obedie-ce.

Obligations to pay debts of -ratitude dCo specify that
we are bound to any particular conduct to pay the debt in-

curred. Obeying the law may be only ono -f o n-ny possible

ways of paying a debt of gratitude to the governnent. Citi-

zens might well point to tax payments as a suitable man-ner

of paying a debt of gratitude owed to their gcvernment. A

gratitude account of political obligation car-not explain

why the required payment is obedience.

a debot of gratitude is generated by th bene-fits conferred by

political institutions. For the princple of gratitude appears

to apply rore appropriately to cases inv.vin - -ividuals
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rath-er than groups of people or instituticrns. This is because

the reasons and motives for which benefits are granted play a

central role in generating an obligation of gratitude. It is

difficult to see how a group of people or an institution could

h-ve the requisite motives to generate a debt of gratitude for

some beneficial performance on its part. How plausible is it

to think that government institutions have reasons common to

them for their beneficial performances? If a policeman hap-

pens by or even responds. to my call for help when I am being

robbed and prevents the robbery, what possible "institutional-

reason or motive could lie behind this beneficial performance

by the policeman? In helping thwart a robbery, the policeman

is performin.g a duty which he has as a re:ult of his positicn

in the police organization of rhich he is a part. Indeed, I

may feel grateful that the policeman intervened and nay be

grateful to him personally for his help, but ho-.; his benefi-

cial performance thereby generates a -oral obligation to pay

a debt of gratitude to the institution he represents is not

at all evident. We may feel grateful for certain benefits the

government provides, but it seems hopeless to ascribe the re-

quisite motives to the actions of political institutions and

such benefits do not appear to fulfill the ccndition that

While it is true that most benefits hich generate obli-

gations of gratitude are trivial, so-e are clearly not. Some

government benefits are not at all trivial (tr.e rule of law, for



instance), but such benefits do not; at -r 4e0ari

fices either. Certainly this Is truGe o7 7: St all beneflits

thtare openly available to all citizen~s ecal.Consider
again, police protection or protection of the, are ocs

W1ha-t special sacrifice is involved in extending; the protec-

tion to any given citizen? In special cases or locations (the

wilds of Idaho, say) there r-ay be a special effort required

to insure adequate protection, but even' t-h-s is not a sacri-

fice for an institution which already has ccnstitutional or

regulatory requirements to provide such protectiona Even if

the requested protection involved a special ef-fort on the

part of the individuals assigzned the risslon, it is simply

not true that the performance recu-3red any speza sacrifice

on the part of the institution they- rersn. It k-i

evident, then, that government bense:i-s co n-) r-ecu-ire any

special sacrifice on the part o-f the polit ca instit-utions

constitutionally required to Provide thebz~ Anid, hence,

such berief-its do not fulfill -*%'e- condlition that thnere be some

special effort or sacrifice involved in the perfor-mance of the

benefactor.

I thirn.1 it is fair to conclude that te principle of-

gratitu17de, though a valid principle, has a narrower scope

.................... T+tse

to be limited in its application to the real= of interper-

sonal relations and in spite o_ its initial vlausibility, it

cannot account for the speci;aL moral tie ci1tiz*7ens are thougnR-
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to have with their ovan governments. Ens b 2rings us to the

final account of political obligation to Ie considered, the

LO>:.an view of consent as the legitimate zround of politi-

cal obligation.

Since the time of Locke consent theory has been the

nost promising direction to take in attempting to establish

the grounds of political obligations citizens are commonly

thought to have. Promising, contracting and consenting are

regarded as the clearest grounds of ooligation generally,
19

and the plausibility of consent as the ground of political

obligation flows from this more general vie of the grounds

of obligation. One reason for this is that it seems least

objectionable to require a performance of one w.ho has ex-

pressly tied himself to that perfcrmance. In a sense, the

performance flows from the agent's own will, so howa could

the agent object to the performance without absurdity? And

it is readily agreed by most people that express consent is

a clear ground of political obligation. The trouble, of

ccurse, with express consent as a ground of political ob-

ligation is that it does not give us a general enough ac-

count of Dolitical bonds. Cnly those ;ho expressly consent

can be said to be bound to obey their governrent; but most

government. Hence, the disputed ground in consent theory

remains in the area of tacit consent. Lo-zce %-as keenly

aware of the problem and tried to overcomc it by identify-
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in= tacit consent with residence an5 the eCn-.snt of the

benefits of government.20 Before e:'amini ngE Lcea n tacit cor,-

sent, however, we need to be cler cn what we rean by tacit

consent in the first place.

Genuine consent, whether express or tacit, appears to

be similar to promising in that each requires some voluntary

and intentional act on the part of the consentor.2 ! One can-

not unintentionally promise; nor can one unintentionally

consent to something. This fact indicates that for some

sign of express consent to be morally significant and bind-

ing, it must be given intentionally. Almcst any intentional

act, including mere silence, may suffice as a clear sign of

consent, if performed in the appropriate context. The con-

dition of voluntariness seems to imply that for consent to be

binding at all, it must be urncoerced consent. if I "consent"

to give you my wallet after you have demanded it at gunpoint,

no one would want to say that my consent was morally binding.

It is unclear whether this is a case cf non-binding consent

or not a case of genuine consent at all. On either view, we

woild not consider consent under such conditions as morally

binding. As in the case of promising and contracting, it

mist be supposed that the agent has the freedom to consent

or dissent for his act of consent. whatever it may be, to be

morally binding.

We are of course concerned with the speial case of

tacit consent as the possible grounds ch political obliga-
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ticn. And on the Lockean vie:; of tacit csent, L-, Ere con-

cerned to know when silence or inactivity __-, be r ~y

taken as a sign of tacit consent to obey the g;e-nne.t.

Regarded in this way, tacit consent differs from express

consent only in its mode of expression, not in its binding

force as Locke apparently regarded it.22  yor ±tit consent

to have the same sort of morally binding force as express

consent, it must be possible to view silence or ia~tivi y

(mere continued residence, for example) as a clear sign of

tacit consent in response to some choice sit-Ution.

But this fact suggests that in the case off' tacit con-

sent the situation must be one in which it is perfectly

clear that some sign of consent is required. We can, for

example, consent in a situation which does not re:ure con-

sent, for we can consent without any solicita;. for that

consent. But for silence or inactivity to be t-a-e- as a

sign of consent, it must be against some bSzo'nd j-

ation which would allow that silence to be takene as a sign

of tacit consent. That is, it would have to be clear to 4e

tacit consentor that his silence or inactivi - - to be re-

garded as a sign of tacit consent. The point is, it would

be quite implausible to say that someone had tai:,ly con-

to the "consenting" party that he had some clear choice to

make in the situation which recuired either cs iz con-

sent (through silence) or dissent.



Cur robbery example of:L a -s. 7ien-,s ==ses to In-

dicate that it is possible to consent hndrcosess

will follow for failure to corsent, but ttsuch coerced

con-sent is not morally binding. But it is also :,ssi-Dje to

expressly consent when it is clear that ver;:a corIze-uences

will likely result. I nay, for examle, expressi- consent-

to m~y daughter's marriage to an inveterate alooiknowing

full well that the marriage will prove i~syunha-oy for

her. But vie would agree that my eXpress cconsent in su~ch a

case would be Lmorally binding, nonetheless. TS it posible,

ho-wever, to take inactivity or silence as a cle-ar snof

consent, where very bad consequences wiL..fo.l; d..set

ing? Consider- the Drofessor-- v:ho desi;res -_3 hie- -- s stu-

dents past the usual class tire and s--e--ts that anyone

who objects trill receive a failin=g zara-= fr hed=--

Could we sa-Y that the studentS tacitl1Y "~sne. in any

morally significant way by re:-ingz silent o-- _ ______n

seated in thi7s case? It seems Ssb et alitha they

tacitly consented to remain after_ rnorza: zpr. nd it.

seems iraplausible to hold that genuine tacit c:,nsent is

,ivzn where the consequences ofntcseie rf di-

senting are extr4,-_emely detrimental to the colnsenting pSart.

sketch of tacit consent indicates th-a t at leaS tW co0n d itio ns

are necessary for a. case of tacit ccns-_nt to 7- orally bi--

ing in the way express consent clearl 1's. _,rS_.) I - n7:st be
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clear to the consenting party that he s"t:a Zais for

sone sign of tacit consent on -s . - T-: reccz-

nize that the situation calls for soxe -. of consent and

give it expressly, but if the situation does rot present a

clear choice to the potential consentor, then it is not clear

that inactivity or silence on his part could biding or

morally significant. Second, if the conse_uerces of not

consenting or of dissenting are unduly or u_.reasonablv harsh

or detrimental, then we could hardly re;:rd silence or in-

activity by an individual as a sign of consent anf- orally

significant or binding in any way. These ap-:.eazr to be

necessary though probably not su-f-ficient ccndc:tionsz -_ a

case of tacit consent to be rorallv bird.in - on the consent-
ing party.

With this brief and general account c- ;ari consent in

mind, what can be said about tacit c nsent- as -e ground of

political obligation? First, Locz-e "'a;nts o id-:ntify certain

acts like cont inued resid ,.ence ,ith clea sr n of consent.

I.'any acts, as I suggested earlier, :ay suffice as clear siZ.ns

of' consent, if perforned in the appropriate context. And

there are cases in which silence would be considered a clear

sign of tacit consent. But can we considr the kinds of acts

consent? Take the enjoyment of certaing.-er-e. benefits;

they seem to be cases in which cLtitens '-l--- .e use of

public services without the slightest thoht -'.- they are
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consenting to anytin-r, mruch lessc

rent. If we are to regard the recelot o,1.

fits as a clear sign of tacit ccnsent, 2t uainst

the background of some clear situation i--. u ac-

cepz)-ance of the benefits is recognized as a sign of consent.

Surely, however, this is not the way we reg-ard t'e benefits

of government. This suggests that the kind-s of a-ts Locke

has in mind cannot be considered as clear . o- consent,

for most citizens certainly do not accept tenefits with the

clear understanding that they are conserting to anything.

Both Socrates and Locke insist, ho.;ever, ht-- re ccn-

tinued residence in the state constitutes a ceSr. si-n of

tacit consent. But is this so? I s2gget thatfor rost of

us it is not. First of ail, for most citizenS no stftation

ever arises that presents itself as a clea-_r- -s e ..

remaining in their o';, countr- and lea-.'n=7. e'ven as

Rawls ackro-;ledges, most of us are .... itO oUr

ccuntry of residence and its political - i. n and have

no choice in the matter. It seers absurd to ainta-in that

there is anything morally significant about continued resi-

dence when (a) most of us had no control cvar our ceing in

our countr-Y of residence in the first place an d b) L2st of

raining wiith all the burdens of political zbi--_on. So-e

of us a-ar regard such a choice as beir- -.-li-:k anf in th i

case there is no difficulty. ;'What is n-!t a.r:.ate is tak-
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so-eone, simply because le Isz 5, as :r." - s sc

a choice to be made. Locke's vie-.,; thnaterec:_re/ resi-

dence does constitute a clear sign of tacit conse-t see-s

false, for the act of continued residc.e is not --presented

in the context of a clear choice for nost ci-zens.

Emigration does remain a possibility, in democra-tic

states anyay. But for most citizens the consequences of
emigrating would be much more than merely unpleasant; they

would be disastrous. For all the things Mcst; Me value great-
ly, such as home, family and friends, can-not be readily t.en

out of the country. Emigration does not a_.7ear to meet the

requirement that a sign of dissent (sign of n--o.sent) rot

result in extremely detrimental consezuences for the Potential

consenting party. Given the dire coenseu_;= -= zoc_ ed w;ith

emigrating, could we really say a man ccnsented :o the political

institutions of his state simpli ", beca*s- electec ao renai

in the country in which he was born 2nd rIised? do not think

so. Once again we seem to be pushed to the unp-latable con-

clusion that even tacit consent theory can-not adequately es-

tablish the bonds of political oblio aticn,

Now adittedly, the arguments I have s-etched against

these five viewjs of political obligation bre Tef do not

- . - - , ,4 -. , [ -- , ,-

to state what seem to me to be the key o'ints ;.hch ilit ate

decisively against each vie. i i have s2cee e, e en v; e

are pushed to the conclusion that citiens ...e.: have



no political obli-aticns to hercc..---., e CE-

tainly some feW citzesd a-epotIaobit.c, but

most I would maintain do not. tow his rmay seem. co-,.nter-

intuitive, but most of the feelings Nye harbor about our politi-

cal obligations can probably be explained interns of long-

term conditioning and thoughtless acquiescence. ie simply

believe (though falsely) that we have genuine politic al obli-

gations and even armed with the knoweled-;e that -ve have no such

obligations, most of us would continue to act as thou 4gh we ha

such obligations.

But the conclusion that most citizenls do not have politi-

cal obligations drives us to the conclusion thnat "ost citizens

do not have any obligation to ser-ve in the ar forces off

their state. At least it is hara to se= h: ' thre could be a

special argum7ent to this conclousicn wri-2 -4i- not turn on general

considerations about politica! o' iaatins. sa;n sen that

neither Ra7;wis' natural du,;l conceot)L.ion ro- the utilitarian ac-

count, or any of the obliation-centerec4 acczounts of polit,,,ical

oblig-ation can firmly establish the special noral ties citizens

are thoug-ht t"o have with their statIe, we are forced to, dismiss

both assunPtlons implicit in t-%-he tradi tioral conception of con-

scription as false. The argument,2 then, thtthe state has a

oblization to serve, falls apart.

Ardenlf. advrocates- of conscriotion will- no t be Pleased

with this conclusion. But thne cnlsn c sem so
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counter-intuitive if vie consider tat ccx. :cnz of peace

do not usually require large numrOers of citizens in service.

Pea-eful conditions seem to obviate the practical necessity

for conscription. And this fact seems to witree Wh our

conclusion that there is no rational noral basis for con-

scription generally. Still, there seem to be vestiges of

doubt surrounding our conclusion when applied to the case of

war. M1any will still believe (or feel) that the government

is justified somehow in forcing citizens to serve in the

armed forces in extraordinary circumstances. Whether ther

is any rational justification for this belief to be

seen. In the next chapter I ;ill examine sone possible

rational grounds for this co.mon belief.
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Conscription arnd the C !_tastrcn- 71

In Chapter Two wie reached th',e conclusion th-&at rost cit-_

±zz-s do not have political obliz-ations to their country of

residence. We may wish to reg.arI tLhis as a tentative conclu-

sion since my arguments are only brief sketches of fuller

arguments which support that conclusion. But insofar as

those arguments are successful, the conclusicn strongly sug-

gests that citizens generally do not', have any noral oblig-a-

tion to serve in the armea forces of the state and it fur-4

ther suggests that the traditional concep-4oi c- ccnscrip-

tion in America is probably false.

If we accept for the time be-Z the conclusion± reached

in Chapter Two, vie mig-ht well go cr, to ask v.hat else can be

said -for the state's practice of co-scrIptcJon. Yight there

no-t be special cases of the state's practice of conscription

which could be viewled as no-rally justified on =-rourds other

than some principle of moral obligac cr uy to the1 state

Are there not some cases in w~hich vie (nost of' us, an-wiay)

would be willing to regard the state s. practice o-F' conscrip-

tion as morally justifiable in the interests of the con.on

grood, or national welfare? This s-7;7estion does not. seer- as

peacetime when it is clear that the nati oral welfare is not in

jeopardy. Yost of us, I t-nfeel c-.it.e comfortable -with t'he
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vie.w that American conscription zCrin; ;;o:Id War Tsc, for

exa-ple, was entirely justified. Tnis feeling about con-

scr~otion during World W1ar To suggests the general thesis

that conscription is justified in time of war, for it is

gEnerally supposed that it is at these times that the com-

ron good or national welfare is clearly in jeopardy. In this

chapter I want to show'; why I thirk this general thesis is

false and then to show'/ how a more restricted thesis which

this general thesis suggests might be defended.

Given that one of- the state's primary functions is to

insure the security of all its citizens, it seems unobjection-

able to affirm the state's r-iht to act in the interests of

national security, especially in war tine. That national

security is one of the p4rima .ry functions of the state is pretty

well accepted by classical an c3ntemp:ra-,r philosophers alike.

Hobbes clearly regarded secur.ty t h- fun--ental otive for

leavng. the state of nature and ent er-:r - civil society, though

it is clear that he was more concerned about civil strife than

with foreign invasion. ?.ore recently, Robert Nozick's argument

for the minimal state in Anarchy, State, an2 Utopia clearly

suggests that individuals in a st-at o rute (of the Lockean

sotj would deliberately form or join protective associations

rez ion the protective association protects. 1  Additionally, we

have already seen that citizens generally regard protection of

the armed forces as one of th exreo e benef-it's of their
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political institutions.

But even if we may regard defensea- inst foreign in-

vasion as one of the primary functions or erns of the state,

it does not follow that the state is jus-ifaed in coercively

interfering in the lives of citizens by conscrpti ng them

for military service. This would be trae even if conscription

vwere the only means available, for it surely does not follow

from defense being a "function" that conscription is justi-

fiable. Many institutions have indefensible "primary functions"

(take the case of a mafia hit team -whose primary function is to

murder people). We cannot justify conscription by the state

simply on the grounds that national securi'+.- is a function of

the state. Eoreover, it is fairly clear that there are means

other than conscription available to achieve zhe state's en-

of national security. Volunteers cou l be requested or a

rercenary army could be hired and rai f .rc ..eneral tax reve-

nues to secure the common defense.

But someone arguing for the genera-l th1 that con-

scription is justified during war time iht continue by

poiting out that during war tir-e individu)! liberties are

overridden by considerations of the grea er good of the whole

nation. This kind of broadly conseq -; entlialis reasoning

L_.That conseauences (the rocd or b effects of one's

action, anart from any rightness or wroni;ness i,.n itself) have

increased weight in the "moral calculus" awhen catastrophic

losses are possible in unusual circumstances like war time.
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This argument suggests that we should be willing in time of

war to weigh the evil of coercively interfering in people's

lives (by conscripting them) against the greater evil of fail-

ir. to avert a national disaster in which, say, citizens would

lose their liberties. And that conscription can be justified

by viewing it as a necessary evil to avert the greater evil

imnlicit in a failure to secure the national interest or com-

mon good. This appears to be the kind of argument Hume sug-

gests in the Enquiry when he speaks of the moral obligation

holding in proportion to the usefulness of considerations of

justice. He says,

All politicians wiill allow, and most philosophers,
that reasons of state may in particular emergencies
dispense with the rules of justice, and invalidate
any treaty or alliance where the strict observance
of it would be prejudicial in a considerable degree
to either of the contracting parties. But nothing
less than the most extreme necessity, it is con-
fessed, can justify individuals in a breech of prom-
ise, cr an invasion of the properties of others.

2

Though his remarks in this paragraph refer to moral obliga-

ticns which arise between sovereigns or princes, Hume's gen-

era! line of argument seems applicable to the thesis that

conscription is justified during war time. For Hume is al-

lowing that the rules of justice can be suspended in "partic-

ular emergencies" when there are compelling reasons of state.

ity in war time temporarily suspend other moral considerations

or at least override other moral considerations. I think this

has been a widely accepted argument to justify conscription in

Li iIIII° . .
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war time, but I believe there are at l eas n-w jcr dr--

fic.J,1ties with this argumnent ,%,hilc. -;ili cs ts -oreec

th.e g-eneral thesis that conscription in war t;re iS iust 1iied.

In the first place, this reneral thesis assumes that

the only way to achieve the co-mmon go0a or thrational in.-

terest in war time is through conscription. 1 have already

su--ested that there are other rear~s avrailable to the gov-

ernment in a democratic state to achieve the national inter-

est, if achieving that interest requires t'.ha use Of rmi'itary

for-ce. A standing force of volunteers or- a =ie ercenar-y

armiy might well be able to accompli~sht ~iavasin

Of course, neither of these alter-nat ives r;= nt be sufficient~

but the objection here is that this =-nea -ze- assumes

without any obvious justification tIt n war t-e conscripn-

tion is necescsary. But a little re-fiecton ;;ll show that

all wars do not necessitate conscr'ition by trhe state. :7he

Amerzican W~ar of 1812 did. not neceszsi ate cc-nscripticn, yet

by any appraisal it. was a war whnic. invo. e:1 an linVasion by

a foreign power. So, the gener-al thesis thtconscription

is justified in war time rests on t'-he sa'-assumption that

conscripntion is the on~ly way to achieve national interests

in %,:.r tlme. But underlying all this is an even mcre funda-

Amiong advocates of t'his r-eneral thesis there has been

and, 1 believe, continues to bea ten'jency to identiffy -v.ar

with national emergency. That is, teeis a ten-lency -to
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re:7ard all wars as cases in vwhicn the vary ives ar~d liber-

ties of the citizens of the state are clear-ly at st-ak.e. ;;ut

su rely, this is simply false. As 1 argusd in Chapter One,

"wvarl" is not to be identified with, "national. ene.-genCy',

Vasre what we mean by "national emergencY" is soIe, situation,

or set of circumstances in which there Is a high probability

that'1 the citizens will lose their lives, liberties, and

security.

Those arguing for the general thesis along Xuesline

have either overloo'Ked or intentionally ignored iuesuse

of the phrase "particular er.ergencies" and his emphasis that

only "the mostLk extrem.e necessity" can justify an in-vasion o-

the properties (and liberties, I assume) off others. The gen-

era! thesis suggzests that a stat'Le of *war ccns ti tutes a su:'

ficient condition to justilfy a suspension 0-f th liberties oC:

citizens. I want to sug-gest, however, that s state of war

constitutes neither a neCessar nor a suffi :cient condition

to Justify conscription by the state. Ide 1_-,ve already seen

that*,, "war" can -have any number of a vari--ety of meanings, fromn

-era psycholcg-ical or environment-l- wa-rFa- t%-o nuclear azid

chemical war-fare * It can involv,,e the use of' rinimal -force

or the use of thezinonuclear weapos ialy wr can nean

nt -_M ? --v.7 e of' force I.. ar un4iustied cen ex-

cu.rsion just as well as it can mean the attem-pt t.o repel an

Uri'-.stifi ed invasion of a nation's home- te:-Iri toryv. All o--:

these tossibilities do not const-itute a clear7 "raticnal
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er=rzecy" of the sort Hu-e e;ri d--t ;y i .A&

ditionally, later wie will Conside-ne possbilty that

ccn.:ription might be justifiable if it is invoked as part

of = response to a foreign or intern-%i or-..al e-ergency.

loose use of the word "war" in arg-uing for the general

thesis that war time conditions justify conscription by

the state begets an eager assent to the walidity of this

thesis. Such usage, however, obscures t he simple fact that

every genuine case of war, as ve defirned it in Chapter One,

is not i-pso facto a clear national emergenc, in which the

very lives and liberties of the citizens of the state are

in danger of being lost. This point, then, and the unargued

assumption that conscription is the orly neans -*Io secure the

co.mmon interest, are two good reasons to reject the general

thesis that war time conditions morally iu- i' - conscription

by the state.

But the discussion of this general thesis suggests a

more restricted and perhaps defensible thesis. Night it

not be possible to justify conscription if it could be shov.,

that (1) the situation involved a clear national emergency

which entailed the high probability of the loss of lives,

literties and security of many citizens of the state, and

avert the disastrous consequences about to befall the pop-

ulace? This appears to be the sort of ar u-ent Ral;s offers

A _ . . . . . . .. . . . . . .. . ... ... . . . .. . . ..
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as the only justification for conscription in a dEn:cratic

state. In A Theory of Justice he says, for instance,

Now I shall assume that since conscrinton is a
drastic interference with the basic liberties of
equal citizenship, it cannot be justified by any
needs less compelling than those of rnaticnal
security* ... Conscription is permissible only
if it i demanded for the defense of liberty it-
self [.]

Unlike Hume's, Rawls' argument for the justification of con-

scription is an argument from considerations of justice. It

rests on the view that since the state is only just when it

provides equal and maximally extensive liberty, it can limit

liberty (equally) in some areas in order to preserve or in-

crease the total liberty available to everyone. :.oreover,

both our conditions (1) and (2) above are irplicit, I thir2k,

in Rawls' argument here. He clearly believes that ccn-

scription can only be justified if it is invoked to prevent

a greater loss of liberty by the citizens of the state.

Second, RaY;ls says that conscription is permissible only if

it is demanded for the defense of liberty. And by "demanded"

I take hi- to mean required in the sense cf condition (2)

above. And these appear to be necessary conditions to justify

conscription by the state. I believe that they are jointly

sufficient, although this point does not seem as clear as

of Rawls' argument for the justification of conscription is

that it commits the state (and its citizens) to the defense

of liberty anywhere and not just in the state itseif.4 Cn
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tnsview, it would be morally --er 4ssibLe Jo- the state to

conscript citizens to Cefeni tne' liberties of citizens in~

fc:igncountries. And althou,-gh this position may be some-

Sastonishing-, it is consistent with ?a 'gene.-al view;s

on what the natural duty of justice requires. I rention

this point both because it is interesting and because %w.e

wil1 come back to it later.

What seems to nme to be more interest-ing- about Ravis'

argument from justice is that it appears to converge on the

same conclusion toward which Hume's broad consequentialist

vie,.-. was driving, though clearly ffrom a di-fferent direction.

This of course does not show that. 'his restricted thesis is

ri cht.. but it does su: cezt, that -Le migh^t profit fron. purun

sone plausible defense of this rest r IctJed thesis. Both Hume's

and Rawils' arguments irrply that th-ere are t'irres when indi-

vid,:ual liberties may b,3 overr-icj=n, but only for reasons of

extr11eme nacessity in general and nmatton'al security in partic-

ular. They are saying, I think, that there are tirmnes when

teweighrt of consequences in a situation or kin Rawls, case)

thea demands ofC jus-tice make it m~orally permissible to. limit

the liberties of individuals. But I thirnk an even strong-er

case can be made for this more reti t -hesis if vie ap-

Another argument which supportsZ our more restricted tChe -

si~s has also been sugg ested by Ch-arles Fried in his book

Ri,ht and Wrona, though he is not ar-gui*ng along- Kme's lines
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certain acts are not just ba -, .... abs o 1_yw ron-; they

are acts we must not do nrate .. at. --',tinte and nurder,

he argues for example, are acts which are absolute Yrongs

in the sense that they are not re_ nea=ves to be out-

weighe4 by considering the greater good that right be done

or harm avoided by performing such acts. His arg'-nent is an

argument against a consequentialist- ' view. that right regard

acts like lying and murder as wrong cnly wv:hen their negative

consequences outweigh any positive consecuences. But Fried

goes on to admit that there may be cases w2;hich fall outside

the norms of absoluteness. 5 he says for ex:arce,

Even within such bounfarfes *,-;e can -aine extrene
cases .-,-here kiiiin2 an inccen "- perszn ray save a
whole nation. In such cases it see-s fanatical to
maintain the absoluteness cf the judge nt, to do
right even if t-- he -, -I - : -"
so the catastrophic nay cause the abs - 1...es o
right and v;rong to yield [.) 6

Now Fried goes on to suggest that extre-e cases wn- hc entail

catastrophic consequences constitute cases in hich t e usual

judgments do not apply, though it seers slnpler to admit that

the;- are not absolute in the first place. And though they

are defending opposite viewis, it is interest-in that Fried

and .-uze appear to converge on the conclus'on that extrene

certain cases. Fried goes on to arp-ue, h...;ev. , that hes--

extre-e or catastrophic cases do not sh-.. tt consequential-

ism as a general moral theor-: Is righIrt; and i this he may be

L
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c orro zt. -For our present purp, ses, ""t wa.t to S,2z-cst

is that we can accept the importace c' conseouenc es in

extr......cases without accepting .o . e...ais., itself.
Cn'-= way of getting clear on ho,', this sort of argument might

go and how plausible it might be is by considering the somt-

vh--at more attenuated deontolozical vie,.; of W. D. Ross.

Ross' moral views in The Right tn -- Good may plaus-

ibly serve as an inspiration for a sort c- "'vector analysis"

of moral dilenmas. Ross says that there are a number of Drima

facie moral duties, each of which specifies a respect in

which an act may have moral sgn-iicance- Some o: these dut-

ies include: fidelity, justice, beneficene, and the duty

not to harr. others. 7 These urima facle mzral principles de-

fine morally relevant considerations (vectors) in the "moral

calculus". One vector might be the effect on the general

haprpiness. This would then be a r-or elv .evant considera-

tion at all times, outwe g:-ng the other v c tors vifhere the

-happiness or unhappiness involved is suffJcient to overcome

other moral considerations like indviuals" rights. I may,

for example, have promised to ,eet you for lunch and I there-

fore ha-ve a nrima facie duty to keep my -r-ro.-ise. But if en-

rote to kee-p my appointment w.ith you, 1 arrive on the scene

screcne's suffering, then what i m.raiy ought to do is render

the aid. it is not that i rc .on.-gr na-e an obligation to meet

you for lunch, it is simply that this o-. i - io - overridden
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by the w:eightier "moral vezt:r- -i- h

sh:i ld help others in need of ai, . SLiir-, n.ra!!',

relevant feature of an action Za e its effect on hu.-,an

haypiness and the larger the amount of h-.iness cr un-

ha="iness involved, the weightier th cnserati-n of

happiness in the "moral calculus" whicht we use to decide

v;h Et vie ought (morally) to do.

If this sort of vie-.; is riht, then ";we -. acept the

immortance of consequences without adoptin a _'ul consequen-

tialist view. Such a view falls beteen Fried's azsolute

view of rights and the utilit-rian posi ....i analyzes

rights in terms of consequences. -i-S -_ai view is _perhaps

not as neat asia pure conseque .. ali st o- a-schutist view,

but it has 1he virtue of reta .nn r e nh a st nti - ely

plausible features of those.._-a- thec--i. T- recognizes

the noral weight rights have, Cen'es thst; z- -o rights

ar-e analyzable in consecentiali- t terns, fu f - - s that

the consequences of acts are ...a.l. reie~a - - well. But

if this view is right, then we neec not aict :rie36s more

extreme position that appears to conzede the prin_-cay of conse-

quences in extreme or catastropic cases onIy. In any case,

v;hat the vie'; should suggest to us is thac :ee tieaan ar-u-

S- s -* - n.------ s Iabsi e

line to taAe in considering the just i cC conscription.

He'.; does this line of aru.-.ent -i; int: the .'ie, :h.ich accepts

a natural rights theory and _e-=ns sc-e -z:-a. justification
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for the state's infri',ee:--t of theser'gi: -  : practi:e

of conscription?

Our Lockean conception of r.tural rig?- s1 vies the right
not to be coercively interfered with, in the aosence of soe-

cial justifying moral reasons, as having e-"treme moral im-

portance and requiring strong moral justification to be

legitimately overridden in any given case. T -hat is, unless

we voluntarily give up or transfer our ritt no to be inter-

fered with (and I have already argued in Cha-pter Two that most

of us do not), then there is little short o: the catastrophic

which can justify the state's interference :dth cur liberties

because exercising our rights nornally dces not have disastrous

consequences#

To show just how plausible this arie r; e t-f-- fror

extreme consequences is, cons i cer t e c n= _c..e...-

who discovers a cure for cancer, then threatens to burn the

only existing copy of the formula for the cure. Although

the chemist has a richt to do with the fornula :s he sees

fit (we are supposin- there are no lezal difficulties), is

there any doubt that the government (or an-fone for that mat-

ter) would be justified in seizin- the .rit- forru1  before

he could ourn it? It seems fairly clear -nt seizing the

the chemist's rights, but we are morally s:"iic, onethe-

less. Surely, this is because the Dcsi-,'.-e _ c-sd to be ---

ed by seizi,.n, the foremula forc'by far out;..-s the wrng-ness

L . . ... m....
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of violati-ng the chemists, rSt> _ ' a..-a-.e conse-

que:n.es arising from the act. >ut f tis -- :. seers

far fetched, consider the e: . cse. -- e- en--er-

in- school at the beginninpg of the schozl y-ar are required

by the state to be immunized against ce-ta-in dlseatses. On

the account of rights developed here, iniv iduals have a

right not to be so vaccinated, yet it is pretty clear that

the state is justified in requirin- such i.-nunizations Or

take the case in which an epidemic outbreaa:- of sore disease

strikes a town or locality or even a per'szn an the state

authorities limit the liberty of citizens through quarantine.
And there are other cases in which the state ce_rc.v y in-

terferes in the lives of its citizens (anf --ciates rights

by so doin) and is justifed, .tce.ss t:is

essentially wh't the state does ;hen re::...uS income
through taxation and, feeds t -

a-tee of -- I' -his ex-

a z a of sc l justice indica es tc I-'-u-Zez ca-" ray be

tnore drar.-tic than necessa-:ry to sn.ow dust. plausible this

argznent is; perhaps the sta-es s ,,ply have to be hiah. in

each of these cases the governnent violates the rights of its

citizens, but is justified because the hi-h sta:ke involved

far ut:ei.h any negative consequerces an. -he violation of

:'- -: - ' -"'f ,- . . "'-. . v--'- -.

if we can accept this, then 1 -hk ccn:SrI,tion in cer-

tain extree circums3tances ca-n b- jus-:v"r.e sort cf

argu.ent Fried's remarks su-est. ,e "-esa-.'.,cn this
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Fr1e ian argument frron extrcme corse: enzes, that te evil

t*_t would be broug-htL about in allo.;ing e.-vents to rain their

ape-rent course in a clear national ezergency (a full fledged

invsion, say) would be so great or catastrophic that it would

be :-.orally permissible for the state to coercively interfe_-o

in the lives of its citizens to avert these catastrophic con-

sequences. We are not adopting a consequentialist view whole

hog, but observing that there are instances in which the

weight of consequences override other moral considerations.

And the ki.nds of cases in which we could view ccnscription

as being justified are not mere logical possibilities either;

the history of warfare is replete with th-. Consider the

German invasion of France in both. world :x-s, or the Arab

invasion of Israel in the Six Day ,ar, or the Japanese at-

tack on Pearl Harbor and subsequent ia-s~zn of the Aleutians

durin- World War Two. Notice tht. in ea-h of t.-ese examples,

the case is one of actual invasion by a Dower, a

clear threat to the lives, liberties and security of the cit-

izens of the state. These cases seen to suggest several points

for consideration in employing this Friedian sort of argument.

In the first place, for this Friedin line of argument

to succeed in justifying conscription, it ;rould have to be

or catastrophic consequences. Th, at is, it aould have to be

reascnably clear that the natiCnal energency at hand was one

of the sort that clearly might lead to the loss of liberty
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a-37 secuvrity for citizens in t:LO% s-.ate. Ls 5s -e --el1y o -t;r

ccndition (1) from earlier; it Wol a- ea clear rna-

tional emergency and not simply a case of ar Further, it

would have to be reasonably clear that thne -ny;ay to a-

vert or prevent this loss of liberty a-.i sec-%riJt.y v"ould be

to conscript citizens and employ then. in 'I*,= defense of the

nation. Unhappily, this condition C2) Dres:e-nts a difficulty.

Though it may be clear that neither a volun-teer nor a mer-

cenary arm.-y would be sufficient to avert the catastrophe,

mpight it still not be possible to e.-ploy wceapons of' mass

destruction (nuclear, chemical or bi;o'o-ical) to repel an

invasion? That. this is an unthinkable cipticn :natters little;

it is still an option that would allow h statte to foreg-o

the use of a conscriptu ar.my. This point a.7pear s to leave the

door open on the use of vreapons of mass dszttrcttion-, and

then it is not clear that the nezative elffects of the means

used to avert the imnending catastro-j'he wdnot. be greater-

than the -.ositive consequences themselves.

Perhao.-s "ve can rakce this last point s;arpe oycnsid-

erirg twio ways in which vie might consie consequen-es. If

o-or calculation-s of "catastrophic conseqcuences" are local

only, then the loss of foreign lives -is airrelaevant. If, ho-

cata--strophic circumstances, then not cnl.y 'utthere be a

nat'-ional ermerc-ency, buit oewihwol . in Pre-

vented, have even wiorse cor.sequ,-enOcs- :cr ,.cior7 as a whole.
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As 7ncral men, it wiould sem evid et thtesIdcni:-

all t e consequences of our actions an-,~o j-ust those

wh'eich are of local interest. This brcafer view or the

co-iszquences of a state's actions -would appear to rake i
.mzzally impermnissible to use weapons 'E mass destrucIo

in:- rmany cases (even in some catastCrophic cases), for then

we are employing the catastrophic tL-o avert the catastrophic

and it is not evident that the overall icositive consequences

in. the broad sense would in fact outw.-eigh' the negative conse-

quences plus the wrong done in violating citizens' rights.

There is the further point that the rights o.fL th-"e defenders

are being violated by the attacking state, so that even if

repelling the invaders costs more lives tnnsay, surrender-

ing, it m~ay be justified because thergto self--defen-se

is on the side of the defenders. Thiese -;Dits wo;ud seen to

preserve condition- (2) as a necessary con-i-tion in justifying

conscription in catastrophic cases. 3lut. in adopting-' the

broader vie-., of consequences lik -tis, we seem to be co:7mm.itted

to the cons id eration.of all catastrophes w~herever they are and

th,-e justification o.-f conscription by the st+'a te t o avert these

(f ,in) disasters when they involve the loss of life, liberty

cr security. This is essentiall> the same conclusion Rawls

dr-::;s from tenatural duty of x-stice =-7 on~e which we will

conmlIer shIortly.

Afurther point to be consijere_i in ju;stifying- conscrl-ir

tion and citing cases like the e=rman zsion of France in

S1,:
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World 'War1 Two is tkia-* we see::. to bea

* ~tion. can onily be justified iJr cases c .ar sp

pose, ho-ever, that the "national ere_- r -So it C;1o

the nation's food supplies or- other vita 7 os~s were cut ofI.

Or perhaps a drought brought on m~ass st:-aicn and it. nec es-

sitated laun~ching an aggressive war to Ee oo supplies for

the populace. Would these kinds of rnz-Lonal ez:erg:enc~es with

their catastrophic consequences justify-t the stt in conscript-

in-g citizens to Light an aggressive w,.ar? This is a_ di-fficu-t1

question, but there seems to be tw,-o difr~.tcases here

worth distinguishing. First, if food~ su-j.ireS or vitalgos

were cut off without justifica tion, and theifr loss -;1-:pard-

ized the liberty or security of the citizer~s f rat ion,

then the wa-r would be de _ ens-_ve in- ra tu-re------ _,r--~-rssive.

If the -ational e,7erSenoy were thre cil o'sn na-

tural disaster, then itc is not so --!ear tne t wul be

justified in conscripting or in auci;a all. G1 iven

these circumstances (a natural disaster, sa~y), the state would
not only be coercively interfcering in the lves of-: its citizens

by conscript%.ing them, but it would also be' i vdin ith the

lives of other- innocent individuals in anoth-er state by launch-

intg an agrslewar against them. Agiteratof se'l-

s i erat :I cns do favor ag.-ress~on. If" we c^cnS_-_:=- on.ly the local

coseuece, those conseqluences whchovf.in to the moral

scope off interest of, the nation con scr~tn ind :7gr~

Ll
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Ere s ive "ar then it may appear that corszriDion can be

jyztified ior some aggressive w,-ars. Vie.;zed in the broaAer

sense, that vnhich recognizes the -full scope of consequences

of the state's action, it is not so clear that the positive

rcral factors involved in launching an aggressive war under

these conditions would outvieiah the negative factors. That

is, it is doubtful that the violation of rights brought

about through conscription, the unjustifie interference

with the liberties of other men in other nations, and combat

itself, would in fact be ou t va Jg by te Zood in preventing

starvation produced by natural causes.

But a more fundamental difficulty with a case of ag-
gressive wary like t.his is t.at ina ;ar for some reason

other than defense of liberty or se:urit,, the state is going

to viar and using force for Th e ;:on* sort of moral reasons.
s no protecting the o.u s right to be free from

harm or interference (as our conditicn (.) requires) vhen it

wages aggressive war necessitated by so-e ratur- l catastrophe.

In using force for this purpose the state is violating the

genez-ai principle that the use of force is only justified if

it is empl oyed to prevent the unjustified use of force. The

state v1iich ages this sort of ag-ressive ;ar is interfering

cbV;i.us justification in the fir- olae, -The on.l, reasons

in favor of azzression might e utilitar' n ones, w.icn igrore

the rcnutilitarian importance of rights. This point shouid
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also su.-szest to us that the reasz:E.i s-e- L a- ,i s

forcie are in'poL-tant in the jut0ct -c h tt'

pra-t-ice of conscription.

Consider the case, then, in wh--'ch one stte-ecides to

'vaEg-e "aggressive"l war against another sft whichn is engaged

in som~e obviously imm'oral activity li'Ke 'r 1 a e. eocide.

Would the state intending to launch an "Iagg-ressive" war against

the state wh'ich is actin immorally be Justified in coniscr-ipt-

in- its ovrn citizens? If wie adopt the narrow view; of the im-

portance of consequences in catastrophic sit uat-.ions, then it

is not evident that there would be any Jstification for con-

scription. For this is not obviously a case in wrhich;, the

catastrophe presents a clear threa!t to t~ 1 brisand se-

cur1ity of the state which is conscriptin=. On teothe ara

regarding the consequences in catastvro--pc situati*ons in the

broader vie---, -che view.- that t,,akres into aootMo-re than just

conseauences of-; local interest, it seems plausibl e to hold

that conscription could be justified if it were invoked to

raise an army which was needed to prevent o r stop m~ass genocide

or ot'her- similar catastrophes wherever theyc-. ma-h-t be taking-

place. Applying the Friedian line of argum.ent, conscription

could be justified in an 'aggressivre" war ifC it could be show,-n

catastr.oohe (like riass genocide) eol fI oteigh the wr-ong

done In ccnscripting and the re~ative effe:tS of cobtitself.

In this sort of case the only rihsvi.-Iated are t'hose c fth

-4A
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th-rea:-tened with -enocid e. And tihOS attack ed ihave forfeiled

their-- righits of self" defense by g-enocidai policies, so w~e

don't violate their rig-hts. hen ore throwas in tL-he preventi on

o:' a disaster (in terms of happiness) , it look"s like calcu-

lations might well favor conscription.

If this point seem,.s implausible, consider Anerica's de-

cision to enter the fight against N~azism in VfWorld "War Two.

It is true that' we would be hard pressed to show tn.at Amer-

ica w'aged an aggressive war in any sense against GerAmany, but

one would also find it difficult to show that th-;e liber-ty and

security of A-mericans was in some clea- dar,-ger irn the sense
required by our condition (1). {th)is I'act sugg-ests that

the -moral cause" plays an important role in justifying the

st'-at%'e's practice of ccnscription. T- defe-nding acainst the

aggre-ssion of arn oppressive anC i.-noral na;_zi regine1,.., Anericans

wer-e defending the right to liber-ty1 and security of other

ciit-izens of cther states and not Merely their cwnr. liberty and

s e C, 1y.

What t1h-s discussion sug-gests is that conscriptLion --or

an aggressive war can only be justi fied if war is being- via--e d

to de-fend other mien against inhun:ane, oppressive States see!:-

cseor purpose in waging such a war, thr.e attenpt to pre-

vc-t thne catastrophic loss of- li:re, !1 Iberty and security of

others, outvrcirhs the inf.rinz-e7ent o-f rihswhich occurs in.
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consc'iptin& for military serviF. " .- -v ora!

men, committed to the defense an-" :esera-n of the right

of .en to be free, then wre must be c .- -. i-:2 to the broader

vie-." of the consequences of acts involving the use of force

in .-'ar and conscription. And if we ta'ke this vie vie are

coma i-tted also to an expanded neessar- condition (1) for

the justification of conscription. Th-is e--.anded condition

might be stated as: conscription is justified only if there

is a clear international emergency in which the lives, liberty

or security of citizens of any state are in jeopardy of being

lost.

The contrast between an ar-ressive w;r in which the

"aggressive" state is defendinz efther its own citizens or

citizens of another state agair.st th-e n ...- -e_ use of

force, and the aggressive wa r in ',e,-ress-Ive state

is not defending against the ur.> - l. o _ _  u-e of force, im-

plies that the aim or purpose in using fcrce will play some

important part in the justification of conscri-ption. The

unjustified use of force, even in cases w.-he there iz some

national emergency like mass starvation brought about through

natiral causes, does not have the right sort of moral reason

behind it to justify: (a) the use of fcrce in the first place,

. (b) cora;rntion es a eans a ' that force. What this

a4nittediy brief analysis of agges- ve wr indicates is that

"agressive" war in which the pnrt ose is to defer the liber-

ty and security of other men in fcreign ccuntries is not a:--
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Press;,ve war at all, it is cuite defens'.-e in nature. It is
in fact a special case of our conditicn (I). o. .Cripticn

by the state is justifiable if the urpos is to preserve

the-ir freedom and security when it is unjusti-fiably threaten-

ed and if conscription is the only means to do so.

If we can accept the Friedian arg-uent from extreme con-

sequences, then we have uncovered a rational justification

for conscription in a modern denocratic state. We have seen

that this argument need not be viewed as incorrpatible with

our theory of natural rights, though to preserve consistency

with our view that all men have these rights, the argument

which considers all the consequences in catast-rohic cases

forces us to accept the jus aifi'ty of .tion even
to defend persons in foreign co-;ntries fro.-, catastrophic loss

of life, liberty and security. Sone .,;ill sus-ect that we have

prcbably justified too much, for there are sonea objections to

this view ;zhich we need to consider.

To make this Friedian sort of ar u.ent work, we would

have to show that the good to be gained or evil to be avert-

ed by forcing citizens to serve in the ar:-,e forces would

heavily outweigh the violation of rights involved in the loss

ef lrreedom through conscription anJ the har=. brought about

the con, ditions necessary to justify consc-ription would have

to be = such that it was fairlr'y evident tha- a catastrophe of

extreme proportions was about to be re=!-e. i am not sug-
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gesting that ma such a. r-ih--tion i a-_a zo

do, especially conside,-ir o.,,e +- n of eztiz.a! atmosphere

which generally obtains at such calaitous ti-es. The very

vagueness of the relevant moral factors a,- their relative

noral weights make it unclear whether anyone cou'*i uncontro-

versially establish some balance of gocd Ove_ ev1 in any

given circumstance. It is probably true tnat any such calcu-

lations would be difficult to make at best. But surely their

difficulty is not a good reason not to make them. I suggest

that if it is reasonably clear that the right of citizens of

a particular democratic state to live as the-- choose and

pursue their o:an life plan is of great moral importance, then

we can give great positive m-ora! wei to act-s *-ich prevent

the loss of these righ.ts and thereby justify the te-porarjy

infringement cf rights by the state.

But there is a more funoa-ental obsec-tion to this Priet-

ian argument from extreme conse_ " -ences -n-w must consider.

In attempting to justify cons-rption by the state by invok-

ing some principle of the catastrophic, we are failing in an

important "*.-ly to see what is really goin cn *'hen the state

conscrizts. In accepting tis zriecan arE-ent, we are af-
fir.ina tht the state is morally justified forcing cit-

ciroumstances so that some Erea er social zo:J r.argt be re-

alized. Bt in conscriptin z clt'zens :sr .: --ary service,

we are doing more than just de-andin t; at :h--v stand aside
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in the exercise of certain riE-hts, in conscriptin5 citizens

the state is in fact usinE indivijuals to achieve sone social

o:± or goal. The state is not merely overriding individals'

morai rights when it conscripts for military service, it is

using persons as means to achieve some national or inter-

national interest.

In discussing moral side constraints which apply to ac-

ticns of the state in Anarchy, State anJ Utovia, Robert No-

zick makes the force of this objection quite clear. he says,

Why not, similarly, hold that some persons have to
bear some costs that benefit other persons more,
for the sake of the overall social good? But there
is no social entity with a good that undergoes some
sacrifice for its own good. There arp only indi-
vidual people, different individual people, with
their own individual lives. Using one of these
people for the benefit of others, uses him and
benefits others. Nothing more .... Talk of an over-
all social good covers this up. To use a person
in this way does not sufficiently respect and take
account of the fact that he is a separate person,
that his is the only life he has. He does not get
some overbalancing good from his sacrifice, and no
one is entitled to force this upon him-least of all
a state or government that claims his allegiance ....9

Nozick's point about the dangers of talking about an overall

social good is, I think, quite beside the main point in his

remarks. There is nothing illicit in talking about overall

social goods or things that are in the national interest.

States do have national interests and one of these interests

iz -.- : cclleccive f 'C. -..

security. In free democratic states it is implausible to hold

that most citizens do not have an individual and collective
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inter-est in r,.,aintainin- terfeec n s:r- I ha ve

already alluded to the hazard involvei i no_ :e- -z cse

ly clear in what vie mean by "national inees" he si -Ple

identification of national security and antigwhi ch is

th,-ought6 to be in the national interes-t i s surely~ a ristake.

Some things may wiell be in the national interest, and ye-t

not have a thing to do with or direct bea-inS- on the nation-

al security. So mere talk of an overall social good is not

a strong point in iozick--'s objection and cne we need not c'onl-

cer-n ourselves with if we keep clear th!e difl e'-en between

national interests in the broad sense and national securitf.y

in the context', of a national e-er.::ency ruc se~ loss

of life and liberty and securit.

But Nozick's thoroug-hly Kart-a --ction Inere that de-manfCs

vie regard '.ndividuals as ends in th -e-se'lvenS is nz~t t~he kind

of thing we can easily dismiss in o-,;: diJ*scusSIcn cf conscrir-

tion. Fo-r in conscripting ci Iizens f- or itr service, the

objection g-oes, this is precisely what Is n--%,in done: th e

s tate is treat-ing persons as neans to an end. And talk of

even t-he most lofty of social goods cannct erase this fact.,

Even. the evidently high value ci*tizens of free demnocratic states

place on terfreedon, and securiLty can-not obscu.re nsmorally

the state -is using, its citizens as rean-s t',o attain so-e social

But is this fact aboutC the .ature o]cosr t o incom-
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so. It is certainly true that cornscrioticn :o rmitrys-

vilce is an extreme interf-erence in the -lives o f citizens and

one, ther-efore, to be avoided if pozssible. C'Ur conception cof

nat-ural rights does not viewv the right to be free from coer-

cion as being absolute in a Friec-ian or r.ozicl-ian sort of way.

The Darallel cases of immunizations and cuar-an-tine seem to

confirm the view that rights can be~ justif---iably overridden by

the state (or, indeed, by individual s) in certain circumi-

stances, But it also shows that they are rights w-hich are

not to be lightly treated and which require some strong rmo ral

justification for the state to overide tUhn. Both the

Friedian argument from extre-re c~tnsecue-ce 3 a nd th-e Rawlsian

argument from justice a-ffirin t't fo- co-scripticn by the stat%-e

to be justified, it must be cl-ear-- -*;'-at' -coscription is de-.and-

ed to apply force in the defense- of iet;an-' security of

ohrmen. The argument fro" extre-e consecuences requires

that1 it be showan that cosrpinis just-ifiably iJnvoked as

the only possible means of a'rertingE a catastrophe which in-

volves the great loss of' life, liberty and security of a

people. This argument establislhes rnecsr cod tions~0~ to

justif-1y conscription in a denocrat'i c state=, but, as I suggest-

that these necessary cond--itions -nul be jinly sfficient,

to;hI am inclined to believe thyare. Cne other point t his

analiysis of" conscripticn in tne defensive and aggsressive use of
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Sinvok ed in a jusft v;;--r. B21ut -;~ s

pu--uin,- at some other-f tin'.e.



1See Chapter 5, AnarchSae a:n: -: a~rac:.~
discussion of this point Of ;ziks

2David iurie, Enouiry Coricer-nin=i th-e ?rc~sof Cras,
P. 203.

3 John Rawir's, A Theory oft Justice, p. 3b'.

4 A Theory ofL Justice, P. 3-80.

5 Charles Fried, Right anid 'W-ronz, p. -Iv. (red prefers
to call such absolute norr-,s '"ca-zeioricalY to reflect th-e
fact'- that t"'hey have some boundary, Outside ;;ihthe nor-
nral judgments do not apply.)

6 Right arid WIroriz, p. 10.

7WI. D. Ross, The Rijght and th e GcD. 3r.

b This example is bor-ro*weQc -Lro-i Professzr J.. Sin--nons.

9 R'Iobert- KNoziclc, Anarchv, State anid ~ .3Z-33-
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I n our attempt t.-o estabi ish w- e-t-~- ies anr-at icn-

a I -oral justification for conscr itcn in a.oende-ocrnat

i c state, vie began by examining wihat was believ-ed to be the

1conception of conscription in -- zlca. This tra-

ditional. conception viewed conrscription as a. right of the

statZ.e and military service as a correlati:e obligation of

the citizen. This particular moral obligaatiol on- c'%-the citizen

to serve the state w~as thought to be a_ special obligation

wrhich flowed from a more general vie- ha t;m is some

moral obligation to obey the state. The arE-uments in Ca~e

Two stLrong-ly suggaest this conce-)t-Icn of c:srnto is false,

The intuitive feeling- or belie in~zroio

America is justif ied duri'ng war - t 1 -e suE-aes t t tra twe should

pur-?sue some argument, that r-Eght ra o.nally~ruithsbei:

The conclusion vie reached in Ca T-r 1 -e: :s tht there is

some- rational justification for c sritnbut onyin

certain narrowly defCined. circumstances. In concluding our

analysis, I wan~t to focus on two cases of! AreriCan conscriptio.-

whichm w1-1en contrasted will show,; just h-ow ziausi b e is the

conr-lusion reached in Chapter Three.

Arrerican conscription in 1.orid Siar _;oIs gzenerally re-

Su s tif ie d conscription by the state. And 'eh~ merican

conscription during the Viet Nam I-Ia-r is ee "veare
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ticm by the state. Why is this so?

To begin, American cons--iptCcn .... Fa T, O w~s

continued in response to a clear natio-l ere cy which
posed a direct threat to the lives, liberty, and security

of some American citizens, namely those an the Hawniis~ and

Aluetian Islands (and perhaps eventaally, to others as .ell).

The unjustified use of force by the Japoaese at Pearl .'Harbor

posed just the sort of national emergency -which required the

government to curtail the liberties of some citizens to avert

the possible catastrophic loss of the liberty and security of

all. Second, it was fairly clear that nothing snort of con-

scrintion would avert the impending catastrophe. There were

no ;'weapons of mass destruction avaiable t t*-e United States

govers-!-,Lnt in 1941 and the Arnerican - r-y off - I %as ID I ,t _ ,

in terms of its ability to successfulily,' defen, azainst an in-

vasion. Japanese aggression in the Pacific, then, appeared to

constitute just the sort of neceszary con4.itions which our

analysis in Chapter Three required to justify conscription.

For America, however, World "a-wo was a two front..a

and it is important for our case to see just howa German a=-

grecssion fits into the picture. Although it is true that

tute to A mericans the same sort of cl-ar rat-ional e-erency

that Jananese a-rression in the PFa':ic dxd, it is certain

that Germany's continued unchec':ec -zJ rss'-.. .as resulting



in the loss of the lives, iete anJ rt;o a-

r;u-:ers of innocent people. Thi-*s is tIrue even thoug.Zh we can-

not 7a.--e the claim that Hitler's drive to nxfterr..irnate the

J .;sh population in Europe was the compell 1 7moral reason
-or conscripting an American Arvtoihti

y ton urope. 11e

cannot make this claim because it wias not know~n at t1he tire

that Hitler was engaged in a progrem of =ass genocide. Biit

it, vas quite obvious tChat Gerr.any's use of nilitary force

for the most part was without just iff-cation and did in fact

consIttute a clear international emerz-ency .-ith catastrophic

consequences of the sort that nothing- less than conscription

in Anerica could avert. The view;. of the inazi state as an

inh:-umane, oppressive and immo-ral state wias so str--ong-, that

it largely dictated the "'Gerrma:ny- first"' stratesj of the war.

it is true that histLo-rical hiJnd~sigh=t h-as s'hew!-n th*at some

per-eptions of the nature of the tJa:anese and Ger7:an threat'-s

.r vrn, but the belief that- krTerman arne i'arane e: aggression

constitk-uted bot*,h a national an~d inteC 9rnational em ergency with

'ehi-h probability of catastroph-)*ic consmequences was sub-

stan'tially correct. That same rhincsighshows that more than

six rillicn Jew;s were syste-rmatically exterminat-ed at Gerran

hars.Surely, in noral terms the harr. o-[ conscription and

c onsec~uence s which resultcd -from the eeat of both Germany

a.nd Japan.

But I'rerican conscription ri~tie- T-am '-a.- does
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not seem to have the sort of or ._ .. r o-: .

Wcrld War Two has. It does not ar:o.r , -_ " , that

there was any clear national .e ..-C to

result in the loss of life, liberty or s ry of the Ameri-

can people. Nor is it evident that any such. catastrohe was

ir-inent in South Viet Nam. it is doubtful htne could

sho'w that the takeover of the South Vietna-ese government by

those holding a communist ideology would h-resuled (or

in fact did result) in a greater loss of life, liberty or

security of persons living in the south. ", t bean as an

internal political struggle, esca!ted eventually into full

scale fighting largely as a result of active Azerican nilitar-y

participation in the dcrestic s .-.-- conscrip-

tion and military particioation .. the conf- ct re, an

active military response fro, North ;:-'zre....

in a substantial increase in the neiative c z.-~uences ever-

all. 1voreover, even if it could be seon th erz -was a

clear nationa! emergency in South Viet:,,--- one would be hard

pressed to show that conscription in Anerica was the only

way to avert the impending catastrophe.

It may be objected here that Aerica .a: an oligation

under treaty conitments to aid South Vet an. :.;ow this is

both American participation and conszript;n. -7r , think

we are inclined to agree that treat- co--tnents have the

same sort of moral binding' fcrce -!at .rz-!ses an contracts
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have. And this should su.es . to us tha; -r-at' co-.7.ient.

are not to be enterel into in a li-' fashcn.

in response to this there are a ere..;nts worth making.

First, it would have to be showen that the conditions necessar-

to activate the treaty commitment did in fact. obtain. Ameri-

can military participation was defended 'under the provisions

of the SEATO pact which stated that armed a-gression against

one signatory signalled aggression aagainst all and therefore

justified intervention with military force by any signatory.

It is not obvious that the internal political stvuggle in

South Viet Nam constituted the sort of arrej a=ression spec-

ified by the SEATO pact. Second, it must be supposed that a

treaty obligation a nation underta '-es has the general con-

sent or approval of the general ppuiae -for it to be bind-

ing on those in the nation. It would be as-r" to suggest

that individuals in the state became morally zou~n, by some

action of the government which those individuals themselves

were either unaware of or did not approve or consent to. Is

it plausible to hold that Americans were aware of their ob-

ligations under the provisions of the S,:AT0 pact or that,

supposing they did know, they sig-nalled their general ap-

prcva!. of the terms of that treaty? T do not thin, so. That

1.c --- rn,-:ers of Ar.... .... c tyzer .... ....... .... e re pc! , t-

ici-- ignorant is an unfortunate state of aZ'Fars, but it

is a fact nonetheless. General disinterest anj col i t i cal

ignorance probably do much to aid the govern-ent in the
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course, want to deny that Americans have any o"li--ations
under treaty comitments, but it does not follcw from the

existence of a treaty that there is any noral obliga-ion on

the citizens of the state. The very process of treaty rati-

fication makes one sceptical of the moral obligation citizens

acquire under such a process. So I do not -lieve that invok-

ing the notion of a treaty commitment as a =oral reason extri-

cates us from the difficulty of giving some rational ground

for American conscription during the Viet -'am WIar. And this
contrast between American conscription during orld it a Two

and the Viet Nam War is so stark and illu-inatin- in oral

terms that it lends a great deal of plausibility to the re-

stricted thesis which was defended in Ctapter T.hree and which

held that conscription can be justified in a modern democratic

state under certain narrowly defined circums-ances such as

those which obtained during W;orld War T-;c.

This philosophical analysis of conscription in the modern

democratic state has established, I thirk, a rational ground

for our belief that conscription is justified at certain times.

But in so doing vie should realize that we are in a strange

dilem'za cf sorts, for vie have justified a practice which is
in -,.ti -% _ terms useleso iP _ fra Societ * s _s- it is

useless because it is just when the sorts of conjitions nec-

essary to justify conscription obtain that it is too late

for conscription to avert the catastrophe it ;as supposed to



prevent. And this is so sim.ply because tha nature of warfare

in the world has changed drastically since conscription be-

came a part of American policy in the Civil flar. it no !ong-

er takes months to build and employ military force in the 2uth

Century. Foreign countries are only hours away by air, and

modern technological developments have increased the accuracy

and lethality of both conventional and nuclear weapons and

weapons systems. The increased mobility and the large size

of standing armies of potential adversaries make the practical

usefulness of conscription doubtful at best if it can only be

justified when the extreme is upon us. By the time an army

of conscripted citizens could be trained and fielded to pre-

vent the catastrophic, it would be well past the point when

it could do any good. Th.s is one reason that current Ameri-

can strategy calls for the regular volunteer forces, augmented

and supported by reserve and national guard units, to go with

what they have and try as best they can to win the first battle

of the next major ground conflict wherever it might occur.

There is unlikely to be time or room for any bvildup and second

chance, given the nature of modern warfare.

This prospect should suggest to us the logical task of

govern-ments in free democratic societies. Given the view that

coercive interference by the state, and that this right must

be respected unless the most extreme justifying conditions

obtain, it would seem that governments should illuminate clear-
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ly the dimensions of the problem o- se-rity a:-d vaintain-

ence of liberty for free democratic states an.d work hard to

convince citizens that their voluntary support of and partici-

pation in the defense of the nation is not, perhaps, the best

way to insure they keep the freedom and security they treasure,

but the only morally acceptable way.

LI
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