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ABSTRACT OF THESIS
Smail Purchases

by
G. Keith Roberts, Captain, USAF

\lJThe thesis analyzes the procedures, principles, and problem

areas which are applicable to small ﬁurchase contracting.

Chapter 1 is devoted to an overall understanding of the common
procedures used in small dollar purchases. An indepth analysis

of the small purchase procedure in its unique and most frequent
form, i.e. unilateral contract, is contained in Chapter 2. The
discussion of the unilateral contract includes the issues of

when the offer is created, when a contract arises, and the nature
of the obligations of both contracting parties. Chapter 3 further
expands the discussion of the unilateral contract by examining

the right of the offeror to revoke/cancel the offer to enter into
a unilateral contract and the procedure which is applicable thereto.
Finally, Chapter 4 looks at the disputes process not only from the
aspect of the procedures that are available, but also the problems

faced by the lack of common remedy-granting clauses in the small

purchase forms.
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PREFACE

The author is a Judge Advocate, Captain,
United States Air Force, currently assigned to the
Air Force Systems Command Plant Representative
Office, Hughes Aircraft Company, Los Angeles,
California. The views expressed herein are solely
those of the author and do not purport to reflect
the position of the Department of the Air Force,
Department of Defense, or any other agency of the

United States Government.




INTRODUCTION

The current congressional preference as reflected
in the Armed Services Procurement Act of 1947! and
k . the Federal Property and Administrative Services Act
of 19492 ig for all purchases of and contracts for
property and services to be made by formal advertising
unless one of the negotiation exceptions is deemed
applicable. One such exception, known as "small pur-

chases”, provides for negotiation when the aggregate

amount involved does not exceed $25,000.00.3 The
statutory ceiling which was raised from $1,000.00 to
$2,500.00 iﬁ 19584 and from $2,500.00 to $10,000.00
in 19745 was increased once again to $25,000.00 when
President Reagan signed Public Law 97-86 on 1 December
1981. '

The congressional intent behind creating this
exception and for increasing the ceiling over the years
can be gleaned from Senate Report 22016 which gave

the following explanation for the increase to

$2,500.00:
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Negotiated procurement contemplates
suitable competition. 1In some instances
greater competition may be engendered
than by formal advertising, as where paper-
work costs or lack of understanding of
formal bid procedures may deter prospective
contractors, particularly small business
concerns, from submitting bids on small
dollar amount procurements. Increased
competition and lower prices would flow from
the simplification, speed, and similarity to
commercial practice regulated negotiation of
small procurements would provide. Adminis-
trative savings to the Government also would
result from the lesser cost in such cases of
negotiated procurements as compared with
formally advertised procurements.

Although the small purchase procedures7 have
been simplified in order to reduce administrative
costs,8 there are unique aspects to these procedures
which can thwart the ill prepared. The creation of a
unilateral contract, which is the most frequently used
small purchase form, has created many problems for both
the Government and the supplier. As will be seen from a
discussion of the cases in the following chapters, there

is a strong reliance on traditional common law to define

dinicnilil s ATl Y. xSk ———E . ..




the rights and obligations of the parties in a uni-
lateral contract.

The purpose of this paper is to‘analyze the pro-
cedures, principles, and problem areas which are
applicable to small purchase contracting. Chapter 1 is
devoted to an overall understanding of the common pro-
cedures used in small dollar purchases. An indepth
analysis of the small purchase procedure in its unique
and most frequent form, i.e., unilateral contract is
contained in Chapter 2. The discussion of the uni-
lateral contract will include the issues of when the
offer is created, when a contract arises and the nature
of the obligations of both contracting parties. Chapter
3 further expands the discussion of the unilateral con-
tract by examining the right of the offeror to revoke/
cancel the offer to enter into a unilateral contract and
the procedure which is applicable thereto. Finally,
Chapter 4 looks at the disputes process not only from
the aspect of the procedures that are available but also
the problems faced by the lack of common remedy-granting

clauses in the small purchase forms.




FOOTNOTES

INTRODUCTION

1. 10 U.S.C. § 2304(a).
2. 41 U.Ss.C. § 252(c).

3. 10 U.S.C. § 2304(a)(3); 41 U.S.C. § 252(c)(3).
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72 Stat. 966.

5. Act of July 25, 1974, Pub. L. No. 93-356, §§ 3, 4,

88 Stat. 390.
6. S. Rep. No. 2201, 85th Cong., 2nd Sess. 5, reprinted .

in [1958] U.S. Code Cong. & Ad. News 4021, 4025.
7. DAR § 3-600 et. seq.; FPR § 1-3.600 et. segq.

8. DAR § 3-601; FPR § 1-3.601,




CHAPTER 1

PROCEDURES

The statutory small purchases exception9 was
created with the dual objectives of increasing competi-
tion in the small dollar procurements and reducing the
administrative cost of such procurements to the Govern-
ment. These objectives led to a balancing of interests
which have resulted in a set of simplified procedures
for the procurement of supplies, nonpersonal services,
and construction!0, the aggregate amouﬁt of which
does not exceed $25,000.00.1'7 1t should be noted
that requirements aggregating more than $25,000.00 shall
not be broken down into several purchases which are less
than $25,000.00 merely for the purpose of permitting
negotiation under the small purchase procedures.12

Even though the small purchase procedures are
relatively simple when contrasted with procedures for
procurements in excess of $25,000.00, the balancing of

the above two objectives has resulted in unique

s S i T i ..



principles and procedures which are not experienced in
the more common Government procurements. To provide an
overall understanding of what can be involved in the

term "small purchases", the procedures and rules

applicable to such purchases are discussed below.

Competition

The portion of the regulations dealing with the
issues of competition and price reasonableness!3
recognizes that the objectives of increased competition
and reduced administrative costs will not always be com-
patible with each other. The regulations divide the
procedures into purchases of $500.00 or less and pur-
chases in excess of $500.00.

Purchases of $500.00 or Less'4

Small purchases not exceeding $500.00 may be
accomplished without securing competitive quotations if
the prices are considered to be reasonable. !5 To
enhance further this broad discretion granted the con-
tracting officer, the regulations state the adminis-

trative cost of verifying the reasonableness of a price

- ‘ 7 T ...




not in excess of $500.00 may more than offset potential
savings in detecting overpricing and thus, action to
verify price reasonableness need be taken only when the
buyer or contracting officer suspects or has information
to indicate that the price may not c2 reasonable, 16

The regulations do provide, however, that purchases

not exceeding $500.00 will be distributed equitably

among qualified suppliers.17 In addition, a guota-

tion will be solicited, when practical, from other than

et ey =

the previous supplier prior to placing a repeat

\

order, 18

Purchases in Excess of $500.0019

While both the Defense Acguisition Regulation and
the Federal Procurement Regqulation provide for reason-
able competition in small purchases in excess of
$500.00, there are subtle differences in their ap- ‘
proaches to obtaining such competition. The Defense R
Acquisition Regulation states guotations will be
solicited from a reasonable number of qualified sources
of supply to assure the procurement is to the advantage

of the Government, price and other factors considered,

4 including the administrative cost of the purchase.20 \

i

b
]
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It also states that generally the solicitation shall be
limited to three suppliers, and if practicable, two
sources not included in the previous‘solicitation should
be requested to furnish guotations.2! Also, the
reasonableness of the proposed price should be based on
competitive quotations.22

The Federal Procurement Regulation states that
reasonable competition means obtaining a sufficient
number of quotations from qualified sources of supply to
assure the procurement is fair to the Government, price
and other factors considered, including the adminis-
trative cost.23 It further states that in arriving
at the number of quotations to be solicited, due con-
sideration should be given to the administrative costs
associated with the solicitation in relation to the
potential benefits to be derived.?24

Both the Defense Acquisition Regqulation and the
Federal Procurement Regulation provide for the oral
solicitation of quotations.25 There are, however,
instances when the use of a written solicitation is

indicated. 26

—— _J‘



As a result of the aforesaid regulations, the
contracting officer has been granted very broad
discretion in the solicitation and award of small
purchase contracts., With this basic concept in mind,

attention can now be given to a discussion of the common

procedures which are used for small purchases.

Blanket Purchase Agreement527

A Blanket Purchase Agreement (BPA) is a simplified
method of filling anticipated repetitive needs for small
quantities of supplies or services by establishing
charge accounts with qualified sources of supply.28
It is primarily designed to reduce the administrative
cost of accomplishing small purchases by eliminating the
need for issuing individual purchase documents.Z9

Normally, BPAs for items of the same type will be
placed concurrently with more than one supplier.30

The Defense Acquisition Regulation specifically states

that all competitive sources should be given an equal




opportunity to furnish supplies or services under such

agreements. 31

Terms and Conditions

The concept of a "charge account” in the hands of a
Government employee conjures up visions of a powerful
tool that could be easily abused. This is also a
fertile area for abuse on the part of the supplier in
the case where the Government may be dealing almost
exclusively with him on small dollar purchases which
will probably not receive a great deal of scrutiny. As
a consequence, there are certain terms and conditions
which the Defense Acquisition Regulation32 mandates
be placed in BPRs to protect both parties ~- but
primarily for the benefit of the Government.

Of primary importance to the Government is a
statement in the BPA that the Government is obligated
only to the extent of authorized calls actually placed
against the BPA.33 Although the supplier is re-
quired to accept proper Government orders,34 the BPA

provides little security for the supplier. The ASBCA

made the following statement concerning a

BPA:35

-"'--'-"'.'llllll"""-v-n---..._._____ﬁ:z.'_-.-_“‘
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The written instrument executed by the
parties was a bilateral, executory agreement,
under which the want, wish, or will of the
Government was to determine absdlutely the
quantity of laundry services to be furnished
by appellant thereunder, and by which the
Government furnished no consideration other
than a promise to order so much laundry
services from appellant as it might desire to
order. Such arrangements have uniformly been
held to be unenforceable for lack of
certainty, mutuality, and consideration,
except to the extent executed by the placing
of orders thereunder and the acceptance
thereof.

In an attempt to reduce the possibility of abuse on
the part of the supplier, a statement is included that
the prices to the Government shall be as low as, or
lower than those charged the supplier's most favored
customer, in addition to discounts for prompt pay-
ment.36 Also included in the BPA will be a pro-
vision that a list of names of individuals authorized to
place calls under the agreement and the dollar limita-
tion per call for each individual shall be furnished the
supplier.37 In addition, a statement that no indi-
vidual call will exceed $10,000.00 will be included in

the BPA.38

- 11 -




The BPA is designed to simplify and expedite

deliveries to the Government. Another small purchase

procedure, known as Fast Payment, is used to expedite

payments for small purchases.

Fast Payment Procedure

This procedure provides for payment for supplies
based on the contractor's submission of an invoice which
constitutes a representation that the supplies have been
delivered to a post office, common carrier or point of
first receipt by the Government.39 It is, in effect,
designed to reduce the lead time to consignees and to
improve supplier relations by expediting payment for
small purchases. It should be noted that this procedure
is not specifically provided for in the Federal
Procurement Regulation.4°

Risk of Loss

DAR § 7-104.84(a) is the Fast Payment clause to be
used in small purchases.41 Subparagraph (b) of the
clause states that title to the supplies shall vest in

the Government upon delivery to the post office or




common carrier for shipment to the specific destination.

If shipment is by means other than post office or common 4
carrier, title shall vest in the Gov;rnment upon de-
livery to point of first receipt by the Government. It
also states the contractor shall assume all responsi-
bility and risk of loss for supplies (i) not received at
destination, (ii) damaged in transit, or (iii) not con-

forming to purchase requirements. The contractor is

required to replace, repair or correct the supplies '

promptly at his expense, provided he is notified within
90 days from the date title vests in the Government.
FPor a recent case concerning this risk of loss issue,

see R & L. Diesel Service, Inc.,42 where it was held

the contractor had to bear the risk of loss after the
box he delivered to the post office arrived at the
destination with no material inside.

In conjunction with the risk of loss provision,
Subparagraph (d) of DAR § 7-104.84(a) places the invoice
in the position of a Certificate of Conformance.
Specifically, it states the contractor agrees the sub-
mission of the invoice for payment is a certification

that the supplies have been shipped or delivered in

- 13 -
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accordance with shipping instructions, in gquantities
shown on the invoice, and they are in the quantity and

of the quaiity designated by the puréhase order.

Imprest Fund

One small purchase procedure that undoubtedly
permeates all levels of the Government is the imprest
fund, commonly known as petty cash. It is a fund of a
fixed amount that has been advanced without charge to a
Government appropriation to an authorized cashier to
effect immediate cash payments of relatively small
amounts for purchases of supplies and nonpersonal
services.43 Standard Form 1165 {Appendix A-10) is
used in connection with procurements by the imprest fund
method. It should be noted from the outset that the
regulations concerning the use of imprest funds do not
authorize expenditures; they merely set forth procure-
ment policies and procedures for small purchases other-
wise proper under the law.44

Conéitious for Use

The Federal Procurement Regulation permits tiie use




of such funds for small purchases whenever it is advan-

tageous to the Government.45 On the other hand, the
Defense Acquisition Regulation lists‘the following three
conditions for the use of such funds in accomplishing
small pur:chz:ses:‘6 (i) the transaction is not in

excess of $150.00 under normal conditions or $300.00
under emergency conditions (limitation also applies to
FPR47), (ii) supplies or services are available for
delivery within 60 days and (iii) neither detailed
technical specifications nor technical inspection is
required.

Although the standard of "whenever advantageous to
the Government"™, or words to that effect, is commonly
applied throughout Government procurement, it may be
overly broad when applied to a purchasing procedure that
is outside the normal procurement channels and which
permits the buyer immediate access to cash payments.

The above conditions imposed by the Defense Acquisition
Regulation, however, maintain the flexibility needed in
such a procedure while limiting its use to the reg-
ulatory purpose of immediate cash payments for rela-

tively simple purchases. In addition, the Defense
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Acquisition Regulation limits the size of such funds to

$5,000.00.48

Purchase Orders

The purchase order contract49 is the backbone
of the simplified small purchase procedure. It is also
the subject of the majority of the litigation and
protests concerning small dollar contracts. While the
two most contested areas in the Boards of Contract
Appeals concern the formation of a unilateral contract
and the revocation/cancellation of a purchase order, .
these two subjects are discussed in Chapters 2 and 3,
respectively. The subject of bid protests, however,
will follow the discussion of purchase orders, since it

has been affected to a great extent by the regulatory

rules and procedures discussed in this chapter.
Any discussion of purchase orders really consists i
of a discussion of the various forms which are used.

The primary forms used are the DD Form 1155 (Order for

Supplies or Services/Request for Quotations), SF 147




(Order for Supplies or Services), SF 44 (Purchase Order-
Invoice-Voucher), and SF 18 (Request for Quotations).
[Note: SF 19 (Construction) is disc;ssed in Chapter

4.])

DD Form 115550

Negotiated purchases of supplies, nonpersonal
services and construction not in excess of $25,000.00
may be effected by using DD Form 1155.3' The DD
Form 1155 when used in conjunction with DD Form 1155r
(General Provisions)?>2 provides in one document a
(i) purchase order,53 blanket purchase agree-

ment,54 delivery order under a contract,55 or

delivery order on Government agencies outside the
DOD,56 (ii) receiving and inspection report, (iii)
property voucher, (iv) public voucher37 and (v)
document for acceptance by the supplier.

Even though the items listed in (i) above are
intended to be mutually exclusive, at least one agency
has attempted to use the DD Form 1155 as both a delivery
order under a GSA contract for two items and as a
putéhase order for three other items at the same

time.38 By checking the "delivery" box on the DD

- 17 -




Form 1155, the General Provisions of DD Form 1155r are

deleted, and the order is subject only to the instruc-
tions on the form and the terms and ;onditions of the

cited contract. The Board held the delivery order was
valid as to the two items under the contract and as to

the other three items it was a purchase order, albeit a

defective one. It stated the DAR requires purchase

orders to be subject to DD Form 1155r, and by operation
of law, - the DD Form 1155r is incorporated insofar as it
related to items not listed under the GSA contract.

Priced vs. Unpriced. The guidance in the Defense

Acquisition Regulation59 is that purchase orders .
shall be issued on a fixed-price basis, except as pro-

vided under DAR § 3-608.3 (Unpriced Purchase Order). A

priced purchase order will result in a firm fixed-price

contract. An unpriced purchase order may be used, among

other requirements, only when it is impractical to

obtain pricing in advance of issuance of the purchase .
order.%0 1In the event such an order is used, a

monitary limitation will be placed on the order to act

as an obligation subject to adjustment when the firm

price is established.®! The unpriced purchase order




is not specifically authorized by the Federal
Procurement Regulation. ?
SF_ 14762

Standard Form 147 is used by the General Services
Administration and other civilian agencies. It is
primarily designed for use as a purchase order for
purchases not in excess of $25,000.00 and as a delivery
order for ordering or scheduling deliveries against
established contracts or from Government sources of
supply.63 1t also consists of a receiving and
inspection report and an invoice.64

It should be noted that the SF 147 does not contain
the "Fast Payment Procedure”". It also does not serve
the dual purpose of guotation or offer, as does the DD
Form 1155. The SF 147, therefore, always constitutes an
order (offer) on behalf of the Government.

SF 4465

This form is a pocket-sized purchase order designed

primarily for over-the-counter purchases.b66 1t is a -
multi-purpose form which can be used as a purchase
order, receiving report, supplier's invoice and public Q

voucher.




There are no written terms and conditions included
on SF 44. They are not considered necessary since there

is essentially a simultaneous placing of the order and

delivery of the items ordered.67 Use of SF 44 is

basically limited to the instance wheée all three of the
following conditions are satisfied: (i) transaction is
not in excess of $2,500.00, (ii) supplies or services
are immediately available and (iii) one delivery and one
payment will be made.68

SF 1869

Standard Form 18 is used to obtain quotations con-
cerning price, delivery date, and other terms of sale.
It is not used as an order (offer) by the Government.
Either the SF 18 or the DD Form 1155 may be used to

solicit written quotations.’0

Bid Protests

The one underlying principle which runs thoughout

the rules and procedures discussed in this chapter is

the broad discretion granted the agencies in the

- 20 -




solicitation and award of small dollar contracts. These
simplified rules, especially those Qealing with competi-
tion and price reasonableness,’! not‘only give the
Government maximum flexibility in such contracts, but
also make it extremely difficult for a protester to
obtain relief from the Comptroller General. But before
we look at the discretionary rules which have limited
the review available to protesters, we will first
examine the result when the protesters have been faced

with nondiscretionary rules,

Refusal to Review

The statutory small purchases exception’2 is
incorporated into the regulations by DAR § 3-203 and FPR
§ 1-3.203. Both provisions state that purchases not in
excess of $25,000.00 shall be made in accordance with

the small purchase procedures. In Associated Builders

and Contractors, Inc.,73 it was held that decisions

not to use formal advertising for purchases which come
within the ambit of 10 U.S.C. § 2304(a)(3) are not
reviewed by the Office of the Comptroller General.’4
The decision was based on the finding that ASPR (DAR) §

3-203.2 applies the language of 10 U.S.C. § 2304(a)(3)

- 21 -
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as a mandate which requires the simplified procedures in
ASPR (DAR) § 3-600 et. seg. for small purchases. This
decision was further clarified upon reconsideration when

the following was stated: 7>

As a practical matter, considering the
cost of formal advertising in relation to
the dollar amount of the procurement we
would view the use of small purchase
negotiation procedures as justified in any
procurement for $10,000 or less, regardless
of other circumstances.

The regulatory mandate referenced above has
resulted in the Comptroller General refusing to review
particular purchases. When he does, however, choose to
review a purchase, his review has been severely
limited.

Limited Review

The broad discretion created by the rules and
procedures applicable to small purchases has created an
environment within which the Comptroller General is
hesitant to intervene. The decision which first set
forth the limited review guidelines was Tagg

Associates,?’6 which stated the following:

- 22 -




The small purchase procedure in ASPR § 3,
part 6, is designed to minimize adminis-
trative costs which might otherqise equal or
exceed the cost of acquiring relatively
inexpensive items. A procurement founded on
a contracting officer's good faith finding
that the proposed award is to the best
advantage of the Government, price and other
factors considered, and that the price is
reasonable, ordinarily is sufficient.
Although the contracting officer is required
to solicit quotations from a reasonable
number of potential sources, this generally
is done by oral solicitation. ASPR §
3-604.2(a). Moreover, we have recognized
that the Government need not award the small
purchase to the firm offering the lowest
quotation. JCL Services, Inc., B-182994,
June 16, 1975, 75~1 CPD 364.77

Based on the above rules and procedures, the

decision went on to conclude:’8

... that the small purchase procedure gives
the contracting officer broad discretion to
determine how the needs of the Government
can be best met. Because it permits
purchases to be made without the need to
maximize competition with specifications
adapted to tiiat purpose, no useful purpose
would be served by our consideration of
protests concerning alledged specification
improprieties in small purchase procure-
ments. Generally, we believe our review
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of these types of procurements should be

limited to cases of fraud or intentional

misconduct, or instances where it appears
that the procuring activity has not made a

reasonable effort to secure price quotations

and related information from a representative

number of responsible firms as anticipated by ASPR

§ 3-600 et. seq.’9 (emphasis added)

The imprecise wording used in the above guotation

caused some degree of misunderstanding concerning the
standard for review and led the Comptroller to clarify

the decision as follows:80

Tagg stands for the proposition that our
review of protests concerning specification

improprieties in a solicitation issued under

the small purchase procedures is limited to

cases of fraud, intentional misconduct or
instances where it appears that the

procuring activity has not made a reasonable
effort to secure price gquotations and

related information from a reasonable number °
of responsible firms. As that is not the
situation in this instance, because the
protester alleges the awardee was not an
approved source, we will review this
procurement.

The agencies have succeeded in limiting the review

of the Comptroller General through the manner in which

they drafted their regulations. However, it is clear

- 24 -




the agencies do not have unbridled authority in the

solicitation process. Ultimately, the contract must be

4

awarded in the manner that is most advantageous to the

Government.81
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CHAPTER 2
FORMATION OF UNILATERAL CONTRACT

Probably the first concept that comes to the minds
of the contracting official and the supplier when faced
with a small dollar purchase is that it encompasses a 1
simplified procedure which requires substantially less
paperwork than the standard Government contract. This
is, of course, true. The more important concept,
however, and the one which creates a great deal of
uncertainty for both parties, is that it is frequently
issued in the form of a unilateral contract.

This chapter and Chapter 3 provide an indepth

analysis of the pitfalls which are inherent in the

unilateral contract. The basic concepts of the
unilateral contract to be discussed in this chapter are
the issues of (i) when the offer is created, (ii) what
constitutes acceptance/creation of the unilateral
contract and (iii) the nature of the obligations of both
parties. Before examining the Brnard decisions, which
rely to a great extent on common law in this area, and

the applicable regulations, it would be helpful to
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| recall the basic distinction between a bilateral and

unilateral contract.

Unilateral vs. Bilateral

The basic distinction between a unilateral and
bilateral contract can be summarized as follows:82

In the case of a unilateral contract, there
is only one promisor; and the legal result
is that he is the only party who is under an
enforceable legal duty. The other party to
this contract is the one to whom the promise
is made, and he is the only one in whom the
contract creates an enforceable legal right.
In a bilateral contract both parties are

promisors and both parties are promisees;

and the legal effect of such a contract is
that there are mutual rights and mutual

duties.
In a bilateral purchase order, which is issued on
DD Form 1155, the Government makes a written offer, and
the supplier indicates his acceptance in writing.83 .
In other words, a promise to pay is exchanged for a
promise to perform. Whether the DD Form 1155 will
result in a unilateral or bilateral contract depends

upon whether the offeree is required to signify in i




writing its acceptance of the purchase order. This is a

matter left entirely to the discretion of the K
contracting officer.84 DAR § 3-608.4(a) states that

"When it is desired to consummate a binding contract

between the parties before the contractor undertakes

performance, the contracting officer shall mark in Block

16 on the DD Form 1155 the box requiring acceptance by

the contractor.”™ 1In a unilateral purchase order, which

may be issued on DD Form 1155 or SF 147, the Government 1
makes an offer, and the supplier accepts by performing

in accordance with the cffer. The bilateral purchase

order is analogous to the standard procurement contract

of the Government.

Of fer

The small purchases contracting procedure is
initiated by obtaining gquotations concerning price,
delivery terms and other related information from

suppliers. The supplier may reccive a request for

quoﬁations on either an SF 18 (Request for Quotations)

or a DD Form 1155 (Order for Supplies or Services/
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Request for Quotations). Whether the DD Form 1155 is
used as a purchase order or as a request for quotations 1
is determined by checking the approp%iate box at the top
of the form,
The quotation submitted by the supplier is not an
offer.85 DAR § 16-102.1(b)(2) provides the follow-
ing guidance:

A gquotation submitted on this form [SF 18]

or on DD Form 1155 is not to be construed as
an offer which can be accepted by the Govern-
ment to form a binding contract.86

Both the SF 18 and the DD Form 1155r provide that
they are a request for information, and the quotations
furnished are not offers.87 The forms also inform
the supplier that the request does not commit the
Government to pay any costs incurred in the preparation
or the submission of the quotation or to procure or
contract for supplies or services.88
After the quotation is received by the Government, ;
the "offer"” to buy certain goods or services upon
specified terms and conditions is transmitted to the

supplier in the form of a purchase order. Thus,

issuance of a purchase order, which is normally on the
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SF 147 or DD Form 1155, does not constitute a contract
-- the purchase order is merely an offer.89 the

power of acceptance of such an offer is, therefore, in

the hands of the supplier.
Acceptance/Creation of Unilateral Contract

Under classical rules of contract formation,
acceptance of an offer for a unilateral contract takes
place when the offeree (supplier) tenders the requested
performance and no notification that the performance has
been given is necessary to complete the contract .90
There should, of course, be little gquestion that upon
tender of performance, the acceptance will be deemed to
have occurred and thereby created a unilateral contract.
The more difficult question is whether a contract can be
created prior to tender of performance, and if so, what
is sufficient to constitute "performance” under such a f
rule.
It has long been an accepted rule that when one
party makes a promissory offer in such a form that it ;

can be accepted by the rendition of the performa...e that i
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is requested in exchange, without any express return

promise, the offeror is bound by a contract just as soon

.

as the offeree has rendered a substantial part of that
requested performance.91 This rule was stated in

the leading small purchase case of Klass Engineering,

Inc.,92 as follows:

... the offeror may be bound without his
knowledge and before the requested per-
formance has been completely rendered. The
offeror is bound by contract and his offer
becomes irrevocable 'just as soon as the
offeree has tendered the requested per-
formance or has actually rendered a part

of it.' 1 Corbin on Contracts, § 49 (re-
ferring to Restatement, Contracts, § 45).

Application of the above rule to small purchase
contracting provides no guidance to a potential
supplier unless it can be determined what act(s) are
sufficient to constitute "performance". There is some
regulatory guidance in this area. Specifically, FPR §
| 1-16.201-4(b) and (c) refers to "substantial perform-
ance” and DAR § 3-608.5 speaks in terms of "initiation
of performance". The terms, however, seem to be used

interchangeably in Board decisions.93 The decisions
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have held that the placing of orders with manufacturers
or vendors is sufficient94 while obtaining gquota-
tions from suppliers is not.%5 The cases have used

the phrase “"substantial performance” as a term of art,

the parameters of which will have to be decided on a

case-by-case basis.

Rights/Obligations of the Parties

In distinguishing between a unilateral contract and
a bilateral contract, at the beginning of this chapter,
it was stated that in a unilateral contract, there is
only one promisor, and he is the only one under an
enforceable legal duty.96 It was also stated that
the other party to the contract is the one to whom the
promise is made, and he is the only one who possesses an
enforceable legal right.97 These historical
principles have been applied to small purchase

contracting as shown by Klass Engineering, Inc., which i

stated: 98

Part performance of a unilateral contract by
the offeree, which may be accomplished
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without notice to the offeror, does not bind
the offeree to complete performance but
binds the offeror to keep its offer open
until the 'time stated in the offer, or, if
no time is stated therein, within a reason-
able time.' ... Of course, the offeror's
liability under its promise is conditional
on full consideration being given ...

Thus, it has been held that a unilateral contract
imposes no enforceable obligation on the offeree to
render the requested performance, and if the offeree
fails to perform as reguested, the offeror has no
recourse either to damages or excess reprocurement
costs.99

Although the purchase orders issued in Klass

Engineering, supra, Western,10° and Ordnance101
contained a Disputes clause (issued on DD Forms 1155 and
1155r), the effect of the Disputes clause on the obli-
gation of the offeree to complete performance under a
unilateral purcha-e order was apparently not considered.
The purchase order Disputes clause provides that the
contractor shall proceed diligently with performance
pending final resolution of a dispute.102 As was

stated earlier in this chapter, the promisor is bound
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once the offeree has either tendered the requested per-
formance or rendered a substantial part of it. The very
essence, however, of a unilateral contract at common

law, which has been followed by Klass Engineering,

supra, is that only the promisor is under an enforceable
legal duty. The interpretation of any clause in a uni-
lateral purchase order so as to obligate the offeree to
continue performance should require clear and unequiv-
ocal language since the result would be to negate an
essential characteristic of the unilateral contract at
common law and to transform it into a bilateral type
agreement with accompanying mutual rights and mutual
duties. The Disputes clause, as currently drafted, does
not address the responsibility of the offeree to procead
with performance prior to a dispute. Since the require-
ment for an offeree t» perform in a unilateral contract
is in contravention of common law, the Disputes clause
should be strictly construed. Arguably, therefore, the
offeree in a unilateral contract should not be prohib~
ited from stopping his performance prior to the occur-

rence of a dispute.103
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FOOTNOTES

CHAPTER TWO ‘ ‘

82. 1 Corbin, Contracts § 21 at 52 (1963).
83. DAR § 3-608.4(a).

84 Klass Engineering, Inc., ASBCA 22052, 78-2 BCA ¢

13,236 (1978).

85. P.E.C. Corporation, ASBCA 14241, 69-2 BCA ¥ 8056

(1969); Ordnance Parts & Engineering Co., ASBCA

12820, 68-1 BCA § 6870 (1968).
86. See FPR § 1-16.201-4(a).

87.

0

ee SF 18, block 10 and DD Form 1155r,

88.

B

89. DAR § 16-102.1(b)(2); FPR § 1-16.201-4(a)-(b).

See Western Manufacturing Company, Inc., ASBCA

25089, 81-1 BCA ¢ 15,024 (1981); Bloch Lumber

Company, Inc., ASBCA 23512, 79-2 BCA § 14,167

(1979); Klass Engineering, Inc., ASBCA 22052,

78-2 BCA § 13,236 (1978); Ray's Welding & Boiler

Repair, IBCA 949-1-72, 72-2 BCA ¢ 9517 (1972);

Comp. Gen. Dec. B-163898, June 6, 1968, Unpub.
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| 13,236 (1978).

| 91. 1 Corbin, Contracts § 49 (1963). See 1 Corbin,

# Contracts § 63 (1963); 1 Williston, Contracts §
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Contracts § 45 (Tent. Draft 1973).

92. ASBCA 22052, 78-2 BCA § 13,236 at 64,717
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93. See Eastern Salvage Associates, Inc., ENGBCA

4046, 80-1 BCA ¢ 14,216 (1979); Klass

Engineering, Inc., ASBCA 22052, 78-2 BCA ¢

13,236 (1978); P.E.C. Corporation, ASBCA 13709,

69-1 BCA 9§ 7559 (1969); ITT Defense
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ASBCA 13420, 69-1 BCA § 7548 (1969); Bart

Manufacturing Corporation, ASBCA 13029, 68-1

BCA 4 6960 (1968).

94. Klass Engineering, Inc., ASBCA 22052, 78-2 BCA ¢

13,236 (1978); P.E.C. Corporation, ASBCA 14241,

69-2 BCA § 8056 (1969); Ordnance Parts &
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See 1 Corbin, Contracts § 63 (1963); 1
Williston, Contracts §§ 60-60A (3d ed. 1957);
Restatement (Second) of Contracts § 45(2) and
Comment e (Tent. Draft 1973).

Western Manufacturing Company, Inc., ASBCA

25089, 81-1 BCA ¥ 15,024 (1981); Klass

Engineering, Inc., ASBCA 22052, 78-2 BCA ¥ 13,236

(1978); Ordnance Parts & Engineering Co., ASBCA

12820, 68-1 BCA 4 6870 (1968). Note: The
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Termination for Default clause.
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DAR § 7-103.12 (infra note 123); FPR §
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CHAPTER 3
CANCELLATION OF UNILATERAL PURCHASE ORDER

In Chapter 2, the basic concepts of formation of a
unilateral contract, including the basic rights and
obligations of the parties, were discussed. The
issuance by the Government of a purchase order is in
reality the issuance of an offer to enter into a
contract. In the case of a unilateral purciiase order,
the offer becomes irrevocable just as soon as the
offeree (supplier) has tendered the requested
performance or has actually rendered a part of it. The
Government is bound to keep the offer open until the
time stated in the offer, or if no time is stated
therein, for a reasonable time. The issue to be
discussed in this chapter is when, if ever, the
Government can cancel or revoke the unilateral purchase
order (offer) and the procedure required for a proper
cancellation.

Before discussion of the above issues, it is
important to explain why this chapter is entitled

®"Cancellation” as opposed to "Termination". Use of the
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word “"termination"™ causes an individual accustomed to
the standard (bilateral) Government procurement contract
to envision either the Termination for Convenience
clause or the Termination for Default clause. These
standard termination clauses, however, are seldom
included in a unilateral purchase order. A box in Block
16 of purchase order DD Form 1155 indicates that the
Additional General Provisions of DD Form 1155r, which
consist of Changes, Termination for Default, Termination
for Convenience and Assignment of Claims clauses, apply
if that box is checked and the supplier signs an
acceptance. In other words, the termination clauses
apply to a bilateral purchase order where the supplier
indicates his acceptance in writing on the DD Form
1155r. The SF 147, which is only issued as a unilateral
purchase order, does not contain a Termination for
Default or Termination for Convenience clause. The use
of the word "termination" when applied to a unilateral

purchase order appears to be a misnomer and should more

properly be termed "cancellation”.
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Right to Cancel

The procurement regulations provide some guidance
concerning the cancellation of a purchase order.

Specifically, DAR § 3-608.5 states as follows:

A purchase order which has not been accepted
in writing by the contractor may be withdrawn
or canceled by the contracting officer any
time prior to the supplier's initiation of
performance. Notice of withdrawal or
cancellation should be in writing and should
request the contractor's acknowledgement
thereof. 1If the contractor has begun
performance on such purchase order, however,
or if the contractor has accepted the
purchase order in writing other than by
signature on the DD Form 1155r or on a
subsequently issued Standard Form 30, and it
later becomes necessary to terminate the
purchase order, the contractor should be
asked to agree to cancellation of the order
without cost or liability to either party.
If he agrees, the cancellation shall be
effected by use of Standard Form 30,
incorporating the Additional General
Provisions (DD Form 1155r), signed by the
contracting officer and the contractor. 1If
the contractor does not agree to a no-cost

~ settlement, the case will be referred to the
legal office serving the installation and
action will be withheld pending receipt of
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advice from that office. Termination of a
purchase order which the contractor has
accepted in writing by means of the
Contrector Acceptance on DD Form 1155r, or
a subsequently issued Standard Form 30 will
be processed in accordance with the guid-
ance set forth in Section VIII of this
Regulation.

DAR § 3-608.5 basically deals with the "termination" of
purchase orders which have ripened into either binding
unilateral contracts by the beginning of performance
thereon or binding bilateral contracts formed by the
execution of the ééceptance. It prescribes procedures
to be followed when it becomes necessary to "terminate”
the purchase order during the period that the contract
remains binding. It should be noted, however, that §
3-608.5 leaves a gap regarding the "termination" of a
unilateral contract when the contractor does not agree
to a no-cost settlement, by stating only that the case
will be. referred to the legal office.

The Federal Procurement Regulation has a much more

abbreviated cancellation provision which states: 104
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... the Government may, at any time before

acceptance occurs, withdraw, amend, or
cancel its offer, and thereby minimize
disputes and admn.-.rative costs ... Since
substantial performance by the supplier may
constitute an acceptance of the purchase
order, a notice of its cancellation should
not be issued on the assumption that the
Governmen{ is not liable...

The basic issue left unanswered by the above regulations
is when is it permissable for the Government to uni-
laterally cancel a unilateral purchase order after it
has become binding on the Government due to the
offeree's initiation of performance.

Even though the Government is bound by the
offeree's initiation of performance, the Government's
liability is conditional on full consideration being
given, and if the offeree does not tender the complete
performance regquested in accordance with the terms of
the offer, the offer expires and the unilateral contract
may be cancelled.!05 1In the leading case of Klass

Engineering, Inc., the Board stated the following:106

The purchase order was merely an offer for a
unilateral contract. However, the offer became
irrevocable, and respondent became bound by a
unilateral contract, on 26 April 1976 when
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appellant entered into orders with other

vendors to manufacture the housings. Re-
spondent was thus precluded from revoking
its offer before 22 September 1976, the
date specified for delivery ...

When appellant failed to tender the
housings on 22 September 1976 the irrevoc-
ability of respondent's offer lapsed and the
purchase order could be summarily cancelled
or terminated.

It is clear that failure to tender complete per-
formance by the reguired date will permit cancellation/
revocation of the unilateral purchase order (offer).

Klass Engineering, supra, went one step beyond the per-

formance date. In that case, the Government did not
cancel the purchase order when the right to do so arose.
The Board held that a 6 October 1976 form letter, in-
quiring into the status of the deliveries, revived the
offer for a reasonable time, and in a 15 February 1977
telephone conversation with appellant, the Government
further extended the life of the purchase order by
encouraging continued performance and suggesting
corrective measures. In addition, the Government's 22
February 1977 letter further extended the irrevocability

of the purchase order for a reasonable time beyond
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15 March 1977, the date when the letter was hand-

delivered to the appellant. The Board then concluded
that such "reasonable time"” had not elapsed by 8 April
1977, when the contracting officer declared the purchase
order “"withdrawn". Other recent cases dealing with
required performance dates under purchase orders have
held that the Government's prior course of conduct
caused a revival of the lapsed purchase ozder,1°7

the Government agreed by acguiescence to a proposed new
schedule, 108 and that delay due to a supplier's

strike extended the contract completion date for a

reasonable time after the strike ended.109

Cancellation Procedures?

During its first consideration of Klass

Engineering, supra, the Board stated that once the

irrevocability of the Government's offer lapsed, the
purchase order could be summarily canceled or termi-
nated. Upon reconsideration of the case, the Govern-
ment questioned the statement as implying a need for

positive action on the part of the Government, as
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offeror, to terminate the offer. The Board clarified

the statement as follows:110

-

Therefore, once the offer has lapsed the
offeror-promisor may formally notify the
offeree-promisee of the cancellation or
revocation of the offer ..., but is under
no duty to do so. The offeror need take
no action whatsoever once the offer has
lapsed...

In the recent case of Eastern Salvage Associates,

lgg;,111 the Government issued a final decision
terminating the contract for default after failure to
meet the scheduled completion date. After finding there
was no default clause in the purchase order, the Board
held the default termination was a misnomer and the
action was legally a withdrawal of the purchase order

after failure of the appellant to perform it. 1In the

concurring opinion, however, Administrative Judge
McKnew, after stating the Government's promise lapsed by
its own terms and that no withdrawal was needed, con-
cluded the contracting officer's final decision was a
nullity, for the right to proceed had already expired.
The majority opinion chose to treat an unauthorized

default termination as a withdrawal of the purchase
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order while the concurring opinion, seeing no need for a

withdrawal of said order, chose to render the action a
nullity. The legal significance between the two

conclusions appears to be minimal, and both results can
be reasonably supported by the facts. It is also noted

that Eastern held a show-cause letter was not

required. 112

Improper Cancellation

When it is determined that the Government has

improperly cancelled a unilateral purchase order, the

offeree's attention will turn to the question of
Government liability for said wrongful cancellation.
Before automatically looking to the Termination for
Convenience clause for a solution, it should be
remembered from the beginning of this chapter that the
termination clauses are seldom, if ever, included in

unilateral purchase orders.

The absence of the Termination for Convenience

clause, however, did not prove to be an obstacle to the
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Board in ITT Defense Communications Division Defense-

Space Group which stated:113

L)

«++ ASPR 3-608.5 contemplates that when the
contractor will not accept a no-cost
settlement of a cancelled purchase order and
a legal determination is made that a binding
contract exists, the contracting officer
will be advised that ASPR 8-201 authorizes
and requires that the procedures applicable
to a termination for convenience be
utilized. [9] The Supreme Court and the
Comptroller General have long held that a
contracting officer has authority to enter
into a settlement agreement for a contract
that was in fact terminated for the
convenience of the Government even though
the contract did not »>riginally provide for
such termination. 44 Comp. Gen. 466, 468
(1965); United States v. Corliss Steam
Engine Company, 91 U.S. 397, 398 (1875).

ITT found that the improper cancellation of the purchase
order resulted from the Government no longer needing the
supplies. Thus, it was held that the contract was in
fact terminated for the convenience of the Government.
The ITT case has been followed in later decisions which
have held the contracting officer is authorized to enter

into a termination settlement agreement even though the

- 54 -




contract 4id not originally provide for such

termination. 114




104.

105.

106.

107,

108.

109.

FOOTNOTES

CHAPTER THREE

FPR § 1-16.201-4(c).

Klass Engineering, Inc., ASBCA 22052, 78-2 BCA §

13,236 (1978), aff'd, 78-2 BCA ¥ 13,463 (1978);

P.E.C. Corporation, ASBCA 13709, 69-1 BCA ¥ 7559

(1969); Cf. Waterman Instrument Corporation, ASBCA

11392, 66~2 BCA ¥ 5783 (1966) (suggesting that
actions by offeree had manifested sufficient
assent to constitute acceptance and to form a
bilateral contract).

Supra note 105, at 64,718,

Buffalo Forge Company, ASBCA 22887, 78-2 BCA %

13,491 (1978).

Eastern Salvage Associates, Inc., ENGBCA 4046,

80-1 BCA ¢ 14,216 (1979).

Michigan Hardware Company, ASBCA 24419, 80-2 BCA %

14,670 (1980).
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110,

11,

112,

113.

114,

Klass Engineering, Inc.,, ASBCA 22052, 78-2 BCA %

13,463 at 65,792 (1978). See Western

Manufacturing Company, Inc., ASBCA 25089, 81-1 BCA

Y 15,024 (1981); Bart Manufacturing Corporation,

ASBCA 13029, 68~2 BCA ¥ 7249 (1968).
Supra note 108.

Accord, P.E.C. Corporation, ASBCA 13630, 69-1 BCA

% 7621 (1969).
ASBCA 13420, 69~-1 BCA % 7548 at 34,955 (1969).

Michigan Hardware Company, ASBCA 24419, 80-2 BCA ¢

14,670 (1980); Klass Engineering, Inc., ASBCA

22052, 78-2 BCA ¢ 13,236 (1978), aff'd, 78-2 BCA ¢

13,463 (1978).
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CHAPTER 4

DISPUTES

Disputes under the standard (bilateral) Government
contract usually involve contractors' claims for relief
under one of the typical remedy-granting clauses, e.g.,
Changes, Suspension of Work, Stop Work Order, Differing
Site Conditions, and Excusable Delays.!!'® cCollect-
ively, these clauses provide remedies for virtually all
compensable injuries. A contractor engaged in perform-
ance under a purchase order, which is normally uni-
lateral in nature, will rarely have any of the typical
remedy-granting clauses included in said purchase order
by the Government. This has caused Boards in the past
to deny relief in cases where the appropriate remedy-
granting clause had not been included in the purchase
order.116 This limitation on the Board's
jurisdiction, which was adopted by the U.S. Supreme
court, 17 has now been overturned by the Contract
Disputes Act of 1978,118 which broadened the scope
of the disputes process to all claims "relating to a

contract."119




l\

Contractors have also, in the past, been denied
relief based on the absence of a Disputes clause in the
purchase order.120 The Contract Disputes Act of
1978, hereinafter referred to as the Act, has overturned
this jurisdictional limitation. Specifically, Section 3
of the Act provides that the Act is applicable to con-
tracts for procurements falling within Paragraph (a)
whether or not implemented by contract clause. 121

The purpose of this chapter is to identify the
clauses which are applicable to small purchase con-
tracting and to set forth the disputes procedure avail-
able to the contractor. An attempt will also be made to
provide guidance to the contractor who has a compensable

injury but no appropriate remedy-granting clause with

which to pursue recovery.

Applicable Clauses

The clauses which are applicable to small dollar
contracts depend not only on the nature of the item
purchased, e.g. supplies or construction, but also on

the form which is used. For the sake of convenience,




the discussion below is broken down into purchases for
supplies or services issued on DD Form 1155, SF 147, and
SF 44, and purchases for constructio; issued on SF 19
and DD Form 1155, 1In addition, the effect of the
absence of remedy-granting clauses on the contractor's
ability to recover under the Act will be discussed

below.

DD Form 1155 (Supplies or Services) |

The General Provis:ons which are applicable to a

small dollar purchase issued on DD Form 1155 are con-

tained on DD Form 1155r.122 The following sixteen
clauses are currently listed as General Provisions on DD
Form 1155r: (1) Inspection and Acceptance (2) Variation
in Quantity (3) Payments (4) Discounts (5) Disputes!23
(6) Foreign Supplies (7) Convict Labor (8) Officials

Not to Benefit (9) Covenant Against Contingent Fees (10)
Gratuities (11) Renegotiation (12) Condition for Assign-
ment (13) Commercial Warranty (optional) (14) Priorities,
Allocations, and Allotments (15) Fast Payment Proce-

durel24 {optional) and (16) Service Contract Act of

1965.




It should be readily apparent from the above list

that the commion remedy-granting clauses mentioned at the

-

beginning of this chapter are conspicuously absent. The

General Provisions are applicable to all purchase
orders, whether unilateral or bilateral. 1If, however,
it is desired to consummate a binding (bilateral)
agreement before the contractor undertakes performance
or if SF 30 (Amendment of Solicitation/Modification of

Contract) is used to modify the purchase order, the

Additional General Provisions will be incorporated into

the agreement.'25 These provisions consist of
Changes (Clause 17), Termination for Default (Clause .
18), Termination for Convenience (Clause 19), and
Assignment of Claims (Clause 20). For additional
guidance concerning required clauses, see DAR §
3-608.2(b)(1).

The neophyte to small purchases contracting should B
be careful to read the provisions on the DD Form 1155r ;i
rather than assume he knows their content because he
will quickly learn that the provisions are, in general,
condensed versions of the clauses incorporated into
standard (bilateral) Government contracts. Thus, when a

i
question concerning the rights and obligations of the i
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parties arises, it may not be clearly answered by the

applicable provision on DD Form 1155r.126

-

SF 147 (Supplies or Services)

The terms and conditions applicable to the SF 147

are contained on Page 2 of the form and currently con-
sist of the following nine clauses: (1) Inspection and
Acceptance (2) Variation in Quantity (3) Discounts (4)
Disputes!27 (5) Foreign Supplies (6) Convict Labor

(7) Officials Not to Benefit (8) Covenant Against Con- ]

tingent Fees (9) Federal, State and Local Taxes. The

items that are covered by both the DD Form 1155r and SF

147 are similar in wording. The FPR provides for

additional terms and conditions which are consistent
with those printed on the form to be added by agencies,
provided they are designated as agency terms and con-
ditions.128 For additional guidance concerning
required clauses, see FPR § 1-3,605-2(b).

Unlike the DD Form 1155r, the SF 147 does not con-
tain additional provisions which may be incorporated
into the purchase order for the benefit of the parties,

Thus, the presence of such remedy-granting clauses as
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the Changes clause will be virtually nonexistent in

purchase orders issued by the civilian agencies. ';

-

SF 44 (Supplies or Services)

This form is a pocket-sized purchase order designed
primarily for over-the-counter purchases. (See Chapter
1) There are no written terms and conditions included
on the form. Since there is essentially a simultaneous
placing of the order and delivery of the items ordered,
they are not considered necessary.

SF 19 and DD Form 1155 (Construction)

A small purchases construction contract may be

issued on ejther SF 19 or DD Form 1155.129 Accom-
panying the SF 19 (Invitation, Bid, and Award) is SF
19-A (Labor Standards Provision) and SF 19-B (Represen-
tations and Certifications). 1Included in the General
Provisions, which are located on the reverse of SF 19,
are the following clauses: (1) Changes and Changed
Conditions (2) Termination for Default-Damages for
Delay-Time Extensions (3) Responsibility of Contrac®or

(4) Material and Workmanship and (5) Payments to

Contractor. These SF 19 clauses are also incorporated
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into the DD Form 1155r.130 ([Note: There is no
Termination for Convenience clause.]

The above clauses provide not only for an excusable
delay provision but they also provide relief from
change orders and differing site conditions. They
should compensate the contractor for most of the claims
that can arise in a construction contract environment.

Recovery Sans Remedy-Granting Clause

Most small purchases are issued as unilateral
purchase orders. 1In the absence of a bilateral type
agreement, the small purchases contractor will rarely
have the standard remedy-granting clauses set forth in
the contract document. There is little the contractor
can do to avoid this predicament since the purchase
order forms are drafted unilaterally by the Government
and presented to the prospective contractor on a take-
it-or-leave-it basis.

In the past, the Boards' jurisdiction was limited
to "disputes arising under the contract®, which meant
relief would be denied in the absence of an appropriate
temédy-granting clause.'31 The Act has now broad-

ened the scope of the disputes process to all claims
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"relating to a contract”™ and has thereby enlarged the
potential for contractor recovery from a Board. 132

In order for the contractor to ;ecover in the
absence of an express contractual provision, the applic-
able law must be determined. The complicated question
of what law should be applied to Government contracts
has plagued the Boards and Courts for some time.133
In one recent case, the Uniform Commercial Code (UCC),
which does not recognize unilateral contracts,!34
was used to settle a dispute concerning the right of
rejection after acceptance which was not addressed by
the Inspection and Acceptance clause on the DD Form
1155r.135 This decision is similar to the instances
where the Boards have cited the UCC in cases involving
warranties. 136

Perhaps a glimpse of the path the Boards will
follow in the future concerniﬁg requests for relief in

the absence of remedy-granting clauses is best illus-

trated by the recent case of Michigan Hardware

Comganz,137 which was decided under the Act. 1In
Michigan the Government terminated the unilateral

purchase order (DD Form 1155) for “"breach of contract”
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due to the failure to complete performance by the

required date. The Board noted that the contract did

not contain either the Termination for Default or the

Termination for Convenience clauses and then stated the
Board must consider whether the strike which delayed
delivery constituted excusable delay under “general
contract law”". The Board went on to state that had the

usual DAR default clause been present, it would have

constituted excusable delay. Based on a unique factual
situation, i.e., bearing obtainable from only one manu-
facturer, it was concluded that the delay due to the
supplier's strike extended the contract completion date .
for a reasonable time after the impediment of the strike i
was removed.

It is noteworthy that in Michigan the Board, in

applying its "general contract law", referenced the

"usual DAR default clause" after the Board specifically
recognized that by not cheéking the appropriate box on
the DD Form 1155, the Government had clearly manifested

its intention that the convenience and default clauses

not be included. Thus, the Government's "intention™ may

be circumvented by the Board in effect incorporating the




Additional General Provisions through its %general
contract law" principles in appropriate cases.

In future cases the appropriate'remedy may not be
found in the Additional General Provisions of DD Form
1155r or there may be no additional provisions as is the
case in the SF 147. In such an event, a logical exten-
sion of the Michigan case would be to draw “"general con-
tract law” principles from the considerable precedence
which has resulted from the typical remedy-granting
clauses used in standard (bilateral) Government con-
tracts.

Although the Michigan case does not constitute a
sufficient basis for identifying a trend or formulating
a prediction, it would be reasonable for Boards in
future cases to rely on established Government contract
remedy-granting doctrines in formulating "general
contract law" and to leave the UCC to its traditional

areas, i.e. acceptance and warranties.

Disputes Procedure

The small purchases disputes process is governed by
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the Contract Disputes Act of 1978,138 which was
effective 1 March 1979. The Act is applicable to said
purchases whether or not implemented‘by contract
clause. 139 rThere are basically three separate

forums under the Act from which relief may be granted:
the agency (contracting officer); the Boards of Contract
Appeals; and the U.S. Court of Claims. The discussion
below is intended as a general overview of the pro-
cedures under the Act which are applicable to small
purchases. For a more detailed analysis of the Act see
2 R. Nash, Jr. & J. Cibinic, Jr., Federal Procurement

Law, Chapters 30 and 31 (3d ed. 1980).

Agency (Contracting Officer) Decision

If the contractor and contracting officer can

resolve their differences through negotiation, the

formal procedures of the Act can be avoided. If how-~

ever, a settlement cannot be reached by the parties,

e

the formal disputes process may be initiated by the
contractor submitting to the contracting officer in
writing his "claim"™ against the Government. 140 para-

graph (c) of the Disputes clause attempts to define

"claim".'4?! The scope of the disputes process
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includes all claims "relating to contract®™ which would

include breach of contract actions.'42 The basic g
requirement for a claim by the Government against the

contractor is for said claim to be reduced to a final

decision. 143

The Act requires the contracting officer to issue a ,
final decision on a claim of $50,000.00 or less, which
would include small purchases, within 60 days from
receipt of a written request from the contractor that a

decision be rendered within that period.“‘ Para-

graph (h) of the Disputes clause states that pending

resolution of a claim the contractor shall proceed
diligently with the performance of the contract.!45
The contracting officer's decision on the claim shall be
final and conclusive unless an appeal to a Board of
Contract Appeals or suit in the U.S. Court of Claims is
timely commenced by the contractor. 146 ]

Board of Contract Appeals

Within 90 days from the date of receipt of a

contracting officer's decision, the contractor may

appeal to an agency Board of Contract Appeals.!47

In pursuing an appeal before the Board, a contractor




may choose one of two procedures which is available at
the contractor's sole election: (1) Accelerated
($50,000.00 or less)148 (2) Expeditet; ($10,000.00 or
less).'49 The rules of the Armed Services Board of
Contract Appeals are used below to illustrate the basic
differences between the two procedures.15°
Expedited.13! Appeals under this procedure
shall be resolved whenever possible within 120 days
after the Board receives written notice of the con-
tractor's election to use the procedure. Pleadings,
discovery, and other prehearing activity will be per-
mitted to the extent it is consistent with the 120-day
limit. Decisions will be rendered for the Board by a
single administrative judge. The decision will contain
only summary findings of fact and conclusions. A
decision against either party shall have no value as
precedent and in the absence of fraud shall be final and
conclusive and may not be appealed or set aside.

Accelerated.152 Appeals shall be resolved

whenever possible within 180 days after the Board
receives written notice of the contractor's election to

use the procedure. The parties are encouraged to waive




pleadings, discovery, and briefs. Decisions will be
rendered for the Board by a single administrative judge
with the concurrence of a vice chair;an, or by a
majority among these two and the chairman in case of
disagreement. The decision will normally be short and
contain only summary findings of fact and conclusions.
A decision will be considered as precedent and may be
appealed.

It should be noted that the contractor may elect
the Accelerated procedure rather than the Expedited
procedure for any appeal eligible for the Expedited
procedure. 133 Before the contractor elects one of
the procedures, he must consider the importance of such
issues as discovery and right to appeal as well as the

expense involved in a more formal appeal.

U.S. Court of Claims

There are two avenues of relief under the Act which
involve the Claims Court. 1In lieu of filing an appeal
with the Board of Contract Appeals, the contractor may
bring an action directly on the claim in the Court. 154
The action must be filed within 12 months from the

date of receipt by the contractor of the decision of the

- 71 -




contracting officer and shall proceed de novo in
accordance with the rules of the Court.!55
The Court of Claims may also be.used for appellate
review of a decision of a Board of Contract Appeals.
Either party may appeal the Board decision to the Court
within 120 days from receipt of the decision.136 The
Board's decision will not be final and conclusive on a
gquestion of law, but a decision on any question of fact
is final and conclusive and shall not be set aside
unless the decision is fraudulent, or arbitrary, or

capricious, or so grossly erroneous as to necessarily

imply bad faith, or if such decision is not supported by

substantial evidence.157

The two avenues of relief leading to the Court of
Claims may frequently be valuable to many Government con-
tractors. To the small purchases contractor, however, the
length and corresponding expense involved in a suit will

rarely be practical.
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116.

117.

118.

119.

FOOTNOTES

CHAPTER FOUR

Excusable delay provisions are included in
Paragraph (c) of the Default clause in SF 32 and
Paragraph (d) of the Termination for
Default-Damages for Delay-Time Extensions clause
in SF 23-a.

See Westinghouse Electric Corporation, GSBCA

5029, 78-2 BCA ¢ 13,328 (1978); G. A. Karnavas

Painting Co., VACAB 981, 72-1 BCA § 9384 (1972);

Associated Electric Company, Inc., ASBCA

12918, 68-2 BCA ¢ 7224 (1968); Scientific

Equipment Mfg. Corp., ASBCA 10163, 65-1 BCA ¢ 4819

(1965); World Electrical Specialties Corp., ASBCA i,
9510, 65~1 BCA ¢ 4679 (1965).

United States v. Utah Construction and Mining Co.,

384 U.S. 394 (1966).
41 U.S.C. § 601, et. seqg.

41 U.5.C. § 605(a). \
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120.

121.

122.

123,

124,

125,

126.

127.

128.

129.

See Bostick-Finch, Inc., GSBCA 4955, 4994, 78-1

BCA § 13,105 (1978); Acme Litho Plate Graining,

L4

Inc., ASBCA 2879, 56-2 BCA ¢ 1091 (1956).

41 U.S.C. § 602,

DD Form 1155r-1 is applicable to purchases outside
the United States, its possessions and Puerto Rico
(DAR § 3-608.2(b)(2)).

DAR § 7-103.12 shall be included in contracts
subject to the Contract Disputes Act of 1978.

DAR § 7-104.84(a) has been substituted for

General Provision 15 of DD Form 1155r (supra

note 41),

DAR § 3-608.4.

See Peters Machine Company, ASBCA 21857, 79-1 BCA

¥ 13,649 (1978) (Inspection and Acceptance).
Pending the publication of a new edition of the
form, the Disputes clause in § 1-7,102-12 shall be
substituted for the Disputes clause in Article

4 (FPR § 1-3.605-2(b)(1)).

FPR § 1-3.605-2(b)(2).

DAR § 16-402.2; FPR §§ 1-16.402-1, 1-16.402-2.

See Appendix A-11 for SF 19.
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130.

131.

132.

133.

134.

135.

136.

137.

138,

139.

140.

141.

142,

143.

144.

145,

DAR § 16-402.2(b)(2).

Supra note 116.
Supra note 119,
See 1 R, Nash, Jr. & J. Cibinic, Jr., Federal
Procurement Law, ch. 12, sec. 3 (34 ed. 1977).

See Klass Engineering, Inc., ASBCA 22052, 78-2 BCa

¥ 13,236 (1978).

Peters Machine Company, ASBCA 21857, 79-1 BCA ¢

13,649 (1978). For a discussion of the

implication of this decision, see 2 R. Nash, Jr.

& J. Cibinic, Jr., Federal Procurement Law, ch.

23, sec. 3,n.11 at 1615 (34 ed. 1980). '
Supra note 133.

ASBCA 24419, 80-2 BCA ¥ 14,670 (1980).

Supra note 118.

Supra note 121. 4
41 U.S.C. § 605(a). |
Supra note 123.
Supra note 140.

14d.

41 U.S.C. § 605(c)(1).

Supra note 123.




146. 41 U.S.C. § 605(b).
147, 41 u.s.C. § 606.

148, 41 U.S.C. § 607(f).

149, 41 U.S.C. § 608(a).
150. DAR ap;la. A,

151. ASBCA Rules 12.1, 12.2, .
152, ASBCA Rules 12.1, 12.3,
153. ASBCA Rule 12.1(a).
154. 41 U.S.C. § 609(a)(1).
155. 41 U.S.C. § 609(a)(3).
156. 41 U.S.C. § 607(g).

157, 41 U.S.C. § 609(b). ;
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CONCLUSION

-

The small purchase procedures have been designed

to cut through the "red tape" associated with the

typical Government acquisition. The relative
simplicity of these procedures coupled with the fact
the contractor has less at stake in a small dollar
contract have served to entice the contractor to be
less careful in his transactions with the Government.
But "simplicity" does not equate to "security" for the

contractor.

The more important concept for the contractor to
keep in mind when dealing with a small purchase is that
it is probably a unilateral contract with all the
pitfalls that were discussed in the previous chapters.
In addition, the contractor must realize that, at best,
the General Provisions applicable to the small purchase
contract will be simplified versions of the clauses
applicable to the standard Government procurement
contracts. Further, the desired remedy-granting clauses

may be nonexistent.
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Much of the uncertainty in the small purchases
process has been perpetuated by the fact it was not

cost effective to pursue a dispute béyond the con-

tracting officer decision. The recent increase in the’

statutory limit to $25,000.00 will undoubtedly mean
the Boards and Court of Claims will become more active
in providing the needed guidance in this area. But as
it currently stands, the supplier should realize that
although the dollar value may be smaller, his actual
business risk may be greater under the small purchase

procedures.

- 78 -

o




!r——- T T T ey T T e e o
[C] REQUEST FOR QUOTATIONS NO. PAGE 1 Of
[ ORDER FOR SUPPLIES OR SERVICES . neruan COPYIES) OF Tirs OUDTE BY
' (TNIS IS NOT AN ORDER. S0¢ DD Porm 1188r) 8. CERTINED FOR WA~
— W TIONAL OEFENSE UNDER
[370GLVERY OROER NO. 3. DATE OF OADER re AEDUEST 8O, DS REG Y
00
T. ADIWNTERIO BY: (If sther Shan 6) ®. DELVERY PO

=T

=T

kMMﬁI coot L FACIITY CODE I 10. DELIVEA YO FOS POMNT BY: 14, CECK F
' SMALL SUSENS
ANNORITY BUSE -
r 1 , Ole
NAME ANO 12.0COUNT TeRme
ADDRESS
. 13.MAIL IVOICES 10;
L o4
14. SMIPTO: coos L V6. PAYMENT WILL BE MADE BYV: coDE 1
MARK ALL
PACKAGES AND
PAPERS WITH
CONTRACY O
ORDER NUMBER
.. OELVERY This delivery order b subject 10 instructions contained on this side of form only and is lssued on another Government ageucy of in sccordance with and subject
ad to wrms and d of sbove bered contract.
Y3
!i Reference your . furuish the following on terms spaciied besoin. mciuding. for U.S. purchases,
PURCHASE
= Gemers) Provisions of Purchase Order on DU Form 1188« (EXCEPT CLAUSE NO. 13 APPLIES ONLY IF THIS pOX D B CHECKED, AND NO IS IF THIS BOX D
1S CHECKED;. wpecisl provisions ; and delivery as indi d This puschese is regotisted undes suthority of
10 USC 3304(a % 3) or a3 specified In the schedule if within the U. S., #s posssssions or Puerio Rico. I otherwise, under 2304(a X§)
DI! cheched. Additional G i Pr apply. Si shall sign “Aceepianae® on DD Form 1155¢ and return comes.
17. ACCOUNTING AND APPROPRIATION DATA/LOCAL USE
.. 1. 20, uanm 2. f22. 23.
TEM NO. SCHEDULE OF SUPPLIES/SERVICES onum. T UNIT PRICE AMOUNT
ACCEPTED
ry by the O S 24. UNITED STATES OF AMERNICA 28. YOTAL
o quentlly ondered. indisate by v mark. ¥ Y
' LA CONTRACTING/ORDERING OFRCIA Snces
20. OUANTITY 1N COLUMN 20 HAS BEEN: 27. P, N0, 38.8. 0. YOUCHERND. » -
. . R N ) -1 wmais
[ werecrro D neceveo ACCEPTEO. AND CONPOMMS TO THE CONTRAET |
RCEPT AS WOTED PANTIAL 23.000 Ov 3. AMOUNTY VEIRMEO COMRECT FOR
i [Joma
N vy ATy Sy Y Yy -y w’ o m
! EY‘ NGNATURE OF AUTHONZEO GOVERNMENT REPRISENTATVE " '. N . - - » O‘ﬂ
30, ) cartily (R SSUBUE B GSTTECT SNE SIEPET 07 PRWREM. COMMLETE
D"‘"’“ r'u BILL OF LADWNG NO
] DATE NONATUR AND TITLE OF CENTIFYING OFRCER AL
37. ACEVED AT | 30 RECEVED BY 0. DATE RECOVED €0.TOTAL CONTAINERS | 1. B/ ACOOUNT NUMBER 2.9/ VOUCHER MO

A

so

i

DD, f&™, 1188 rrcvious coition 1s ossoLers. CONTRACTOR MUST SUBMIT FOUR COPIES OF INVOICE

x|

"y

A-1l

RS YIRS T N A




;~»;M

THIE PARAGRAPH APPLIES ONLY TO QUOTATIONS SUBMITTED.
Slwks avof dom-nc olnn uniey otherwise indicared by quater The Goverament reserves the right (o

thereof! ¢ after the dale mdnulod should such action be in the
merest of the Gov«nmau Thes 1s 8 request for inf and q hed are not offers. When
queting, compiste dlocks 11, 12. 22, 23, 23 | you are unabie 10 Quote, please |dm¢ This request does nor
commun the Government to P&y any coxt od i p of the sub; of ihs or to
procure of contract {or supphes or services

GENERAL PROVISIONS

1. INSPECTION AND ACCEPTANCE- inpacucn and accepance will be at dmunation, unless
ofherwise provided. Uatil delivery and acceplance. and afier any rejections, rish of loss will be on the
Contracior uniess los results from aeghgence of the Unm Siates (..ovunmmn Notwrhstanding the

. PRIORITES. ALLOCATIONS. AND ALLOTMENTS - The Contractor shall foliow the proswions
of DMS Reg. | or DIPS Reg | and ali oiher apphicable regulanions and orders of the Buresu of Domesti
Commetce in obtaming controlied matenab and other producis and matenab nesded 10 fill ths ordey.

15. FAST PAYMENT PROCEDURE —

) Gewwrsl. This 11 a fasi paymen: order. Invoces will be pad on the baus of the Contractor’s
delivery (0 a post offim, COrTINt, o1, &b by auhes mean, 10 she pows of fizs recapt by the
Government.

10} Responubbity for Supphes Taike 10 the supphes m.u vest in the Government upon Gelivery 10 8
post offlce or cartier for ship 1o the fied ifsh 1$ by mesns other than
post office or common carrier, title 10 the supplies ‘shall vest in the Government upon delivery to.the poimt
of first receipt by the Government Notwihsisnding any other provision of the purchase order. the
C shall asume sl responsibility and risk of los for bes (1) not d 81 & (1]

reguirements for any Goverfament inspection and test d licable 10 this
eacept where specialized mapa 0100y of tests are specified for performance .okly by the Government, Ihe

damaged in transit, or (m)*ol conforming to p °q The C shall esther replace.
repaN, o cOmect such at h- xpense, provided ingructions 10 6o 50 sre flumshed by the
8 Officer within ninety (90) days from the date title 10 the supphes vests in the Governmen:

Contractor shall perform or have performed the 1nsp and testz required (0 that the
sappbes and services provided under the form 10 the drawings, f and C
requiretments ligted herein, ding if hicabic the technical reg for the {, * pant

wpmbers specified herein.

2. vmmn W QUANTYITY - No vanaton in the Quannty of any item cafied hrbymtmw
" d uniess su:h has been caused dy conditions of Io.ﬁnu h

tc) Preparanon of invore
1) Ypos delevery of supphies 10 a post office, camer, of in sh by othey maans,
the point of first recespt by the Government, the Contractor shall prepare an invoice In accordance with
Clause 3 of the General Provisions of Puichase Order. except that invoices under s blanker purchese

8 in and then only (0 the exwn:, if any, specified ehuh'c i ﬂk
contract.
3. PAYMENTS - shall be U druplicate /one copy shell be merked ‘Originel’’)
usless otherwise specified, and shall conuain lhc lolo-‘; infermsation: Ceatract or Order aumber, liem
agmber, contract description of supplies Or seTvices, sizes, Quantities. unil prices and extended towls. Bill of
Inging number and weight of shipment will be shown for shipments on Goverament Bilis of Lading. Usless
oftherwise spucified, payment will be made on partel del d by the G when the
amoum due on such deliveries 30 warrants.
4. OIBCOUNTS —In connection with any discount offered, time will be computed from dax of delivery
afthe sepplies to carrier when acceptance is 51 the poim of origim, or from date of delivery at destination or
port of embark ation when delivery and acceptance are at either of these points, or from the daw the cofrect
mvoice or voucher 13 d in the office specified by the Government, if the lattet is later 1than date of
delivery. Payment is deemed to be made for the purpose of eaming the discount on the dase of mading of
the Government check
6. DIBPUTEB - (a) Except as otharwise provided in this contract, any dispule concerning a question of
fact ariging under this which is aot disp of by agr shall be decided by the Contracting
Officer, who shall mail or otherwise furnish a copy thereo! 10 the Contractor. This decision shall be final
apd conclusive wniess, within 30 days from the dase of receipt of such copy. the Contractor mails or -

[ shall be d inaccortance with the pr of the ags 1o shi by either post
office or carrier, the C Mm(A)dueumsmvointnzako!um Same and
address of carrier, bill of lading number or other shipment document aumber, or (B) attach copies of such
documents 10 his Imvoice s evidence of shipment. In sddition the invoice shall de prominendy mark e
“Flu Puy"husolﬂmbymmwnomawmmm urmuucwndm
‘s delivery d shall de attached to the invoice as evidance of delivery.
) ifthe price excludes the cost of ion, the C; shall enset the pripaid
lbbon:coﬂoa!hcmvonlum:un The cost of parcel post insurance will nol be paid by the
it tation charges are iy stated on the invosce, the Contractor agrees 10 retain
vehud paid fresght bills or other transponation billings paid separsiely for 3 penod of three years and to
fumigh such bilis to the G when for sudi p
{3) In the event this order the prep o! ah and R ag Report
(DD Form 230), the coatracior hes the opnon of either prepanng the DD Form 250 or lndud.m. the
following information on the invoice, in addition 10 that required i (<) (1} above. (A) 3 sistement In
prominent letters “NO DD 250 PREPARED™; (B) shipment number. (C) mode of shepment; and (D) at
lime stem level, (i) Nati Stock and/or Manufi ‘s pan number, (i1) usit of Mmeasure, (iii)
Ship-To-Point, (iv) Mark -For-Point il in contract, and (v) MILSTRIP d number if in
1d) Certification of invoice. The Contractor agrees that the submssion of an invoice w0 the
Government for pay is 8 certifs that the lies for which the Government is being billed have
been shipped or delivered in d¢ with shipping instructions wswed by the ordering officer, i the

P

otherwise furnshes to the Contracting Officer a writien appeal add! d 10 the S y. Thed of
the Secreary or his duly avihorized repr for the of such appeais shall be final and
dnclusive uniess determmed by a count of competent junsdiciion to have been frauduient, of capncw0Ous, of
arbitrary. of 30 grossly erroneous as Necessanly (o wmply bad faith, ot not supporied by substaniial
evdence The Contractor shall be afforded an opportunity 1o be heard and 10 offer evidence in suppon of
his appeal. Pending final decision of a dispute hereunder, the Contractor shall procesd dilagently with the
petformance of the contract and In nccorumce with the Conmnm' Officer’s decision (b) The “‘Duputes™

clause does not ton of law n with decisi provided for n (a)
Above provided. that nothing in ths contract shall be construed as makwng final the decision of any

atne officiai, rep , ot board on a question of law.

6 FOREIGN SUPPLIES - Thus contract is subject to the Buy American Act /4] LU 5.C. {0n-d) as
implernented by Fxecutive Order 10382 of December 17, 1934, and any restrictions in appropriation acts on |
the provurement of foreign suppbes.

?. CONVICT LABON - In connection with the performance of work under this contract. the Contractor
agrees not to empioy any person undergoing sentence of imprisonment except as provided by Public Law
89176 Seplember 10, 1965 (/8 LS  4082icx2 s and Executive Order 11743, December 29, 1973

8. OFFICIALS NOT TO BENEFIT - No member of or Delegaie 10 Congress of resident commissioner.
shai! be admirted to any share or part of this contract, or to any benefit that may arise therefrom, but this
provision shall not be construed 10 extend 1o this contract if made with a corporation for its geners! benefit.

8. CONVENANT AGAINST CONTINGENT FEES — The Contractor wartants that no person or selling
agency has been employed or retained to solicit or secure this COMTact Ypon an sgreement pr

for a commusion, percentage, brokerage, of conungent fee. excepting bona fide empioyees or bona fide
i or seliing d by the C for the purpose of secuning
bemness For breach of violtion of this warranty the Government shail have the right to anauil tha contract
without Liability ar 1n its discretion 10 deduct from the contrace price or consideration or otherwise recover,
the full amount of such P brok or fee.

W GRATUITEES - () The Government may, by written notice (o the Contractor, terminase the right of
1he Comractor vo proceed undcr this contract if it 1s found after notice and hearing, by the Secretary or his
duly auth . that fin the form of enteriamment, gifis or otherwise) were
offered or given b) the Comumn Of any agenl Or rep: of the Ci . (o any officer or
emiployee of the Government with a view toward secunag & contract or securing {nvonhle trestment with
respect 1o the awarding or amending. or the making of sny deferminations with respect to the performing of
such contract, provided. that the exstence of the facts upon whih the Secretary ot his duby authonzed
D make such find: shail be in issue And a1ay be reviewed in any competent cours. (b In the
event this CORITACH is terminated as provided in paragraph (a) hereof the Government shall be entitled (i) 10
pursue the same remedics against the Contractor as i could pursue in the event of 8 breach of 1he contract
by the Contracior and (ii) as a penalty in addition to any other damages to which it may beens... dbylaw to
enemplsry damages in an amoun: fas deiermmed by the Secreiory or ke duly suthorized represenisnve)
which shall be not less than three nor more than ten umes the costs incurred by the Contractor in wovd-l

b had

shows 08 Ihe invoice. and thal such suppliss are in the quantny and of the quahty designated by
the cited pruchase order.
QUTER SHIPPING CONTAINERS SHALL BE MARKED “FAST PAY"

8. (This ciouse apphes if this contract i for services and is not exempied hy apphcable regulanions of the
Departmeni of Labor.}

SERVICE CONTRACT ACT OF 1985 - Except to the extent that an exemption, vanation or Lolerance
wouyld apply pursuant 10 29 CFR 4.6 )f this were a contract in excess of $2.500, the Contractor and any
subcontractor hereunder shall pay all of his employees engaged in performing work on the contract not less
than the minimum wage specified undet secuon 6 (aN1) of the Far Labor Siandards Act of {938, a.
amended (current minimum wage) However, in cases where section 6 (¢x2) of the Far Labor Sandards
Act of 1938 is applicadle. the rates specified therein will apply. Al and interp of the
Service Contract Act of 1968 expressed in 29 CPFR Pant & ave hereby incorporated by reference in thic
contract

ADDITIONAL GENERAL PROVISIONS

17. CHANGES - The Contracung Officer mav at ans ime, by a wntten order. and without notice 10 the
suretics, make changes, within the genceral scope of thw contract. in (1) drawings, deigns, ot spevifications,
where the supplie< 10 be fumnhed are to be specially manufactured for the Government 1n accordance
L h; (#) hod of ship or kg and (hi) place of delivery. If any such change csuses an
increase or decrease in the cost of, of the ime required for performance of the coniract, whether changed
of not changed by sy such order, an equitable adjusiment shall be made by wntien modification of 1hiy
contract. Any cleimn by the Contractor for adjusiment under the clause must be asserted within 30 days
from the date of receypt by the Contracior of the notification of change provided thai the Coniracting
Officer. if he decudes that the facts justify such acion, may receive and act upon any such claim f awerted
prior to final payment, under this contract Failure 1o agree to any adjusiment shall be a dispute concerning
8 question of fact wikhm the meaning of the clause of this contract entitied *'Daputes ** However, nothing
in this clause shall excuse the Contracior from proceeding with the contract as changed

19. TERMINATION FOR DEFAULT —The Contracung Officer. by wnllen notice. may termunate thi
contract, in whole ov in part, for failure of the Contractor to perform any of the provisions hereo! In such
eveny, the Contractor shall be liadie for damages. including the excess cost of reprocunng similar supplies o
services: provided that, if (i} it is determined for any reason thet the Contractor was not in default or (1) the
Comuclov s fadure to wfom 15 without his and hs subcontractor’s control. fault or negligence, the

shail be deemed to bt a ter for ¢ under h 19 As used i thi
P the term “sub ** and ‘‘sub aclons’” means » 8l |n) het.

19. TERMINATION FOR CONVENENCE — The Contractng Officer, by wntten notice, may terminate

this contract, in whole or m part, when i is in the best interesi of the Government If this contraa 13 for

phies and is 50 d, the C shaif be din di with Section V1l1 of the

Armed Services Procuremem Regulanon, in effect on this contract’s date To the extent that this contract s

for services and is 30 (erminssed, the Government shall de liabie only (or payment 1n accordance wih the
provisions of this ot services rendered prior 1o the effectss e dase of iermnation

any such gratities 10 any such officer or employee 1<) The nghts and of the G

1% ths cleuse shall not be exclusve and are in addmion t¢ any other nghis and remedies pmvﬂd by law or
under the coatract. - o
" MEMEGOTIATION — Thas and any h der, is mbjm to the Iw
Act of 1931, as smanded (50 U.5.C. App. 221! ¢! s0¢ ) and shall be dmmed 10 conlain all the provisions

2. ABSIGNMENT OF CI.AN. Claims for monies due of (0 become due under the contract shal be

mauwed by Semien (04 Whereof. and is subjuct w eny subsequent act of Congress providing for the
Tenegotation of CoRtracts. oo

B CONDITION FOR ASSIGNMENT - This Purches Order ey 9ot be ewigeud purseast 0 the -
of Clnams At of 1940, a3 smendud 73/ (L'.S.C 203, alus( 15). usless or watil the soppler

ol only p » ohe A of Cloims Act of 1940, s amunded (3} U.S.C. 263, 61 US C
1% ﬂmw—uwnmumuwm-m“— 0 the entent provided is
mid Act, 53 dad . be subject 10 ction of set-off See Cloase 12/
- Tt TT T ACCEPTANCE

nmmu.umwm-mhymmmnm

B COMMERCIAL WARRANTY.The Comnaot agrees that the supplies or eervises furnahet ndu 4
hes comtracy shali be covered by the mow fi the C gves 10 any _ |
Gustomer (or such supplies or services and thet the ngMs and remadies provided heren are 1n addition ®

S do not imk any nghis afforded o the Government by any other clsuse of ths contract. .

The Tontrector bewby accepts the affer represenied by the numbered purchaw onder a3 it mey previous’s
Auve Bren or is now madified. subject 10 8l of he 10rms and condinions st forih, and egrees 10 perform the
;ame

Wamt 0F comrmadron

SIGNATURE

3

v

TYPED NAME AND TITLE

OATE DWaNED

OD o TIBEr
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§ 1-16.991-047 Sssndard Forw 187, Order for Supplics or Services.
(a) Page 1 of Standard Form 147.
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) Page 3 of Standard Form 147.

1. INSPLCTION AND ACCLPTANCY -—iagpections aad scerpionce ol
0 o1 Solmation, BRIy pibevene provited Untd Gciroery nd pccTpLser.
B olte! any Pptc1was ob ol kot o) bu w8 Wt Comiractve whkss low
tewlts from aegipence ot the Goveramrat

1 VARIATION (N QUANTITY - N curstivn i the quantity of oy
Gem colieg lur By 1D uatiat Bl By sccrried walcl wioh vareine 2t
L bren covwd By Londiimny ™ Risuy thappeny oF P Ly we slbre e

B MIBSiat Uy DTt SRS ek ORl) K the AL o oB) R Wl
e beit m Hhes awditiog

3 DISCOLNTS -Dhwnunt wte adl B ompuled from doie ot
Oruvery ot pluce of siirpianee we I roresp! uf Cotrect mvont o8 The
wlle el Y I Luvernmmay, B hnbowt o DICT. Payment # made,
S0t 861y putpars. hun thoik & mahod

& DISPUTLS -t} | ncrpd av ubmve o providcd W ghi contte |, Sy
Arputt LORCIMAE ¢ Qutyimn of 1ol stuang wnlcs ThE cuntiact whech o
Sneiad of By apTccmeni shalt B decaked By B Canirss nag Otner,
Rl e 01 VTR Turfed 3 oy ol 1 e Cantrg.tn This
Bronnn ol Be insl ang conduve wadrys within 30 days fHom I date
of wreeips of bk e L 0Bt e By 61 UIRETS 1w futhivhes G The
Contracting UItnet a winicn apre ol addn wcd Tu the Hygd ol she Agemmy
T Srinen o llul ol W Aprmy o b guly authwruvd
for ol o mnd appat sl b fnal and
Jaiony whk s S IEEmmed by & cown wi CUMPE B! Jurndu e luh-:
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VEANG AND CONDITIONS OF FURCHADE ORBER

§. PORDICH SUIPLN'S -Thls sontmnt (s mlljort 1 the Boy Atwsl-
-m«wsr 10 24) o umplearnesd by Lrscwiie Ovder 1858 of
Bveembey 17, 1954, ond 20y FWEtNs 15 AUVOPHOANS SN OB s
umdwm

6. CONVICT LABOA -lo qonnertioe with the mviormante of Srark

wnber Wt cembint, h-l‘omn—.vm-'bw-vﬂ_

wotencr W wiind Oy Puble Low

9176, fopremdne 10 nu [ FR Y] m‘un‘»-l Lasrutwe Ovger
1153, Devembes 19, )

7. OI1ICIALS NOT TO BINITIT .Xu bewirr of or Dviegoie 1o
Congicrs w rrwabent cummnnnt, Shalt i adenaied 1 o0) Shgrc OF port
of B tueirst e e gy W Bt may st Shorcteom Bt thes
FRUrTin s vhall et B Cusstrerd o Cuicml fu o (uRTIac o malle S Uk
—patetaaa bt 1y pORctal Seeda

8 COVINANT AGAINST CONTINGINT $11S Ve Contiociur
BAIAALL 1Ay W PPN e ey arfAc) R Bev compthy ol 19 el d b
[ A IR TR T PRI TYPR T ST ISP TQRTR 2 0 TR WITSW X 17 Vi A
rmmasie o b W gt fues s opting Buns ke
amphot v Bl teh Aol ummetosl s wiiing apthoes
oty Byt Comtin b o lin pargons 0 wosiong Suunchr | o
Wb o vmalitnm of B ariaal) U Goncrmment dull fuse b Tghe jo
a0l Vo Luttan ] B bl Bl o g ot it T b dhodon | Ut the

Sarn Irawguich!. or Copinogs, o plotien o B8 Fravdy
wmeseerd) 0. imply Dod fo0h of Dot wrperesd By sbtiniil evakcacr h
AURSE, e WNR Ry appcst praTedagt sadct thn vieeie e Cunitater
el W flucded a0 opposigmty S Bt et aad 16 offer evifichy @
Whuott ot ki appra Peadmg ftel O mwe of & Snpun horcunder the
Cuntra ton alt prrcted dibgently stk e petiotiom, of I coRttacy
sl w aordemt WA e Conmatmy Oliner's decmnm 0 Thae
“Onputey” dlauw G aut peritede cumalcr. of Lu Qurvmms
[Ty cay provied bor @ (31 sbuse . Proveted. Thar
Sutheng 8 s LRt t tholl br camsitecd 2 Sudang fmal thw @6 iR
] sty Ofinaal. Rep . 5 Srd O 3 quTsn
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STANDARD FORM 44
(June 1964)

U.S. GOVERNMENT

PURCHASE ORDER—INVOICE—VYOUCHER

Prescribed by Administrator of General Services
FPR 1-3.605-1

44-107

if lost, will finder please return to—




INSTRUCTIONS
(This form &s for official Government ues enly)

1. Filling in the Form

(a) All copies of the form must be lagible. To In-
sure legibility, indelible pencil or bell-point pen should
:;uud. SELLER’'S NAME AND ADDRESS MUST BE

INTED.

(b) items ordered will be individually listed. Gen-
orsl descriptions such as “hardwere” are not accept-
abls. Show discount terms.

(c) Enter project reference or other identifying de-
scription in space captioned “PURPOSE.” Also, enter
proper accounting information, ¥ known,

2. Distributing Copies

Copy No. 1—Give to seller. It is for his use as the
invoice or as an attachment to his commercial invoice.

Copy No. 2—Give to seller for his record of the
order.
Copy No. 3—

(1) On overthe-counter transactions where de-
livery has been made, complete receiving report sec-
tion and forward this copy to the proper sdministra-
tive office.

(2) On other then completed owver-the-counter
transactions, forward this copy to location specified
for delivery. (Upon delivery, receiving report sec-
tion is to be completed and this copy then forwarded
to the proper administrative office.)

Copy No. 4—Retain in the book, uniess otherwise

3. When Paying Cash at Time of Purchase

(a) Enter the amount of cash peid and obtain
seller's signatures in the spece provided in the Seller
section of Copy No. 1. if seller prefers to provide a
commercial cash receipt, sttach it to Copy No. 1 and
check the ““paid in cash” block at the bottom of the

i

(b) Distribution of copies when payment is by cash
Is the same as described above, sxcept thet Copy No. 1
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VAT TAUY T ADORER 0% RELLEN thmter, Svact, it and Siuar) ©
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. SUPPLIES OR SEAVICES uanTiry | awT rce| Ao
3.
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AGENCY NAME AND BILLING ADORFSS o
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DATE MVOICE RECEIVED

DO
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EPRESENTATIONS AND CERTIFICAT IONS
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3. BMALL DUSINESS

» D [ 3 Dhm.c“h&v_mAﬂ»
o oo tor Y oG [ [T 2
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he oawis ConoIming Aumben of SMpioye. svenge shrust W
on_ & othe Oitwe, & Prewited by the Emelt Dusmem Agmin
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FORM APPROVED OMB NO 29-R0122

INVITATION, .ID, AND AWARD BEPERENCE ( lnclude m corvespomdenie)

STANDARD fORM 19
{Construction, Ahleretion o Repoir)

WAY 1973 POITION
SINE0aL BIBVICES APmINISTATION

OHMCK W SmALL BISSINESS SET-ASI0F Of ONWER NEGOTIATED

O FROC et cmnore el PROCURMENT (If checked. “Bod mclnde “Proposal |
INVITATION FOR BIDS DATE HSUED
BSUING OMicE & WO mCtvaeG OME &
L]

Information regerding Midding materisl ms) be obtained from the isuing afbce.

SEALED BIDS in covering work desribed i speciications. schedules. drawing:s and cor dicions
entitled and dated a3 follows

local nme at place of bid opening

will be recesved at the Bid Receiving Office until

and ot that time publicly opened (Hour) t Date )
Sesled envelopes containing bids shall be addressed to the Bid Receiving Office and shall be marked to show: Bidder's Name and
Address . ® Reference . . Time and Daie of Opening.
IO (This Sectm 1o be completed by Bedder) [=>- Dant #© susmmTED
The undersigned agrees, if this bid 15 accepted within calendar davs 1 30 days waless a different perved 15 rmserted ; atrer date

of opening. 10 complete all mork specified in strict accordance with the above.sdentified documents and the General Provisions on the

reverse hereof, within calendar days after receipt of notice to proceed, for the following

including a!l applicsble Federal. State, and locsl taxes The undersigned further agrees, if any contract award resulting from this bid
exceeds $2.000. TO COMPIY with the provisions of Standard Form 19-A. Labor Sandards Provisions Applicable co Contraces tn
Excess of $2,.000 and TO FURNISH a performance bond in an amount equa! 10 100 percent and a2 payment bond 1n an amount equal
10 50 percent of the contract price with surety or sureties scceptable to the Governmenst, on Government forms within days

after forms are furnished

The representations and certifications ori the accompanying STANDARD FORM 19-B are made a
part of this bid.

NAME AMD ADORESS OF BIODER /Sereer. Cory. Stare)®  (Type or prmt ) | SIGNATURE OF PERSON AUTHORIZED TO SION THIS B

.

SIGNER'S MAME AND TME (Type or prmar )

AREA CODE & PHONE NO |
AWARD (This Section for Gavernment enby | | DATE OF awarp

T™E ADOVE BID 1S ACCEPTED IN TME AMOUNT OF §
[0 vou as pmecteo 10 moceEo wims Tt woRk UPON RECERT OF THIS AWARD
{71 momce 10 MOCEED Wit 82 BSUED URON RECEPT OF ACCIFTARLE PATMENT AND PERFORMANCE BONDS.

I THE LMOTED STATES OF AMERICA

B
|
1N

®*Include “ZIP CODE " in all mailing addresses 19-110

{Convaxtmg Offcor!

[ L ]]
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CHANGES AND CHANGED CONDITIONS
(83 Ine Lontra. ting Wihivet may i sniting order changes in the
drawing> and specihcations wathie the geners! score of the Joneract
{b) The Contractor shall promptly notity the Conteacting Offcer in
wrning of subsurface o latent physkal ondions differing materwily
from those indicated in this contract of unknown unususl phyvexal
condiions ot the sire  before proceeding turther with the work
(¢) It changes undes (8} or condstions undes (b) ncresse or decresse
the cost of, or time requited 101 performing the work. upon sseeTuon
of & cisim by the Concractor before final psyment under the contract.
s wrrten equitable adjustment ghall be made. except that mo adjust:
ment under (b) shall be made uniess the notice requited theren was
ot unless the Contracting Officer waives the requirement there:
i the adjustment cannot be agreed upon. the dispute shall be
decrded pursusnt 1o Clause 3

TERMINATION POR DEFAULT-DAMAGES POR DELAY -
TIME EXTENSIONS

(s’ I the Contractor does not prose.ute the work 30 23 to insure
completion ot fails 10 complete 1t, within the time specified the
Government may. by written notice to the Contractor, terminate his
nght to proceed Thereafier the Government mav have the sork
completed and the Contractor shall be hable for any resulting excess
cost to the Government 1t the Government does not terminate the
Contracror's tught to proceed. he shall continue the work and shall be
lisble 10 the Government for amy actual damages occasioned by such
delay uniess hiquidated damares ate stirulated

(b1 The Corntcactor s riph? 1o proveed shali not be terminated nor
the Contractur  harged with actual or hquitated damages under (a1
above bevause of ant delavs in completron of the work dur 1o causes
other than normal weather beyond his control and without his fault
or negligence. mcluding but not restriceed to. scrs of God, acts of the
publx enemy. acts of the Government (1n esther s savereign ot con-
tractual capacity ). scts of another contractor in the performance of s
contract with the Government. fires. floods, epidemics. quarsntine
restrictions. strakes. freight embargoes and unusualh severe weather.
or delavs of subcontractors or suppliers due to causes beyond their
control and without their fault or neghgence Provided. That the
Contractor shall sithin 10 days trom the beginming of any suih de-
1ay. unless the Contracting Othier shall grant 3 furcther peniod of
ume prior to the date of hnat pavment under the contract, noufr
the Contra. ting Officer in wnting of the causes of delay and the facts
relating thereto The Contracting Officer shall consider the facts and
ascerenn the extent of the delay and extend the tume for completng
the work when 1n his judgment the facts justfs such an estension,
snd his decision shall be ina) and conclusive on the parties. subject
only to appeal as provided in Clause 3

(¢} As used i paragraph (b) of this (lsuse. the term ~subcontractors
or supphers  means subcontractors or supphers st any ter

DISPUTES
Any dispute concerning 3 question of fat arising under thes contract,
not disposed of by agreement. shall be decided by the Contmcung
Officer. who shall reduce his decison to writing and furnuish s tagned
y to the Contractor Such decision shal) be final and conclusive
unless, within 30 days from the date of receipt thereof. the Contractor
mails or otherwise furnishes 1o the Contracting Officer 8 written
sppesl. addressed to the head of the Federsl agency The Contracwor
shall be afforded an opportunity to be heard and to offer evidence. The
decwion of the head of the Federa! agency or his authorized repre-
senttive shal! be final and conclusive uniess fraudulent. or aapricious.
©F arbitrary. of 30 frossly erroncous as necessanily ©0 imply bed faich.
or not supported by substantual evidence Pending final decision of
» dispute nder. the Contracror shall proceed diligently wich the
ctn‘u:c': of the contract and in sccordance with the Contracting
s decsion.

RESPONSIBILITY OF CONTRACTOR

At his own expense the Contractor shall (a) obtain any necessary
licenses and permits, (b} provide competent superintendence. (c)
take precautions necessary to protect persons or propern sgainst
mry or damage snd be respansible for sny such injury or da

that occurs a3 o result of his fault or negligence. (d) perform
work without unnecessarily interfering with other contractors’ work
or Government sctivities, (¢) be responsidle for a1l damage 10 work
performed snd matermls delivered (mncluding Government-fumnushed
mems ). until completion and fAinal acceprance

MATERIAL AND WORKMANSHIP

All meseril incorporated in the work shall be new and the work shali

- M—:;-n 'ﬂ‘ﬂ& :‘:"&' of dnan':n-g

.J i % the Mmspaction

Oficer or his dtly suthorised who may require the
1 corTec defective workmanshe® of mastnals without aost

6 PAYMENTS TO CONTRACTOR

Poogsres payments 1 to 90 percent of the value of work performed
mey be made monthly on estimates amovcd by the Comtracting
Oficer. Upon payment therefor. title to shall vest n the
Government The Contractor wil! notsh the Government when sll
whrk u complete. Final payment will be made after fins! scceptance

STANDARD FORM 19 (Rev 7-73) IBuch)

7. OPRICIALS NOT TO BENENT
No member of or delegate to Congress. Of resdent commusones
shall be admutted % an) share or part of this contra.t of 1o ans bene
it that may anae therefrom, but this provison shall not be construed
® entend to dus ceatrace if made with 8 corporsann for it genen)
beneht.

6. BUY AMERICAN
The Contracwor. subcontractors. material men. a0d suppiwrs musc
comply with the Buy American Act of March 3. 1938 (41 USC
108-104) and Executive Order 10982 of December 1°. 1994 (19
Fed Reg 872%) (la substance the sbove require use generslls of
damen« moserals except as otherwise authormed by the Contracting
Oficer pursusne © the Act and Executive Order )

9. ASSIGNMENT OF CLAIMS

If thus contract prowades for peyments zating $1 000 or more.
clums for moseys due or o become due under mav be sssgned
ssprovided i 31 USC 203 and 41 USC 1Y

10. CONVICT LABOR

In connecuon wiwth the performance of work under this contract. the
Qmm«ot agrees Bot to employ any person undergoing sentence of
impruonment st bard labor

. COVENANT AGAINST CONTINGENT FEES
The Contractor warrants that no person or sellinc acen.s has been
emploved or retaned o 301Kk 1t of secure this CORt-a. : upon an agree
ment or understandng for » cOMM1sSIOn. percentage broherage of Lon
oagent fee. excepting bona fide emplovees or boos fide established
commerciul o selhng agencies mancained by the Contractor for the
purpose of mg b For' bresch ot violation of this sarranty
the Government shali have the right to annul this contract wathout
Inbilny of in my discreton to deduct from the contract price or con-
sderation. or otherwise recover. the full of sch
percentage. brokerage or contingent fee

12. PAYMENT OF INTEREST ON CONTRACTORS CLAIMS

() If an appesl 13 filed by the contractor from 4 fina' devissor of the
Contracting Ofhcer under the Disputes clause of ths contra- ¢ demvine
8 claim ariung under the contract. simple interest on the amount of
the clarm Hinalh determined owed by the Government shalt be pas

abie 10 the Contrator Such interest shall be at the rate Jetermined
by the Secretary of the Treasury pursuant o Public Law 9241, 8%
Seat 97, from dhe date the Contracior fusmsshes to the Contra.ting
Ofiicer his wrren appeal under the Disputes clause of this contradt

% the date of (1} a final judgment by a court of competent runsdn

won. ot (2) mailmg to the tractor of a supplemental agreement
for execution erther confirming completed negotutons berueen the
partses or carryng out 3 decision of 2 board of contract sppeals

(b) Notwithstanding (8). above. (1) interest shall be apphed only
from the dete pavment was due. 1f such date 13 later than the fling
of appeal. snd (2) mtercst shall not be paid for an. penod of tume
thet the Comracang cer determines the Contractor has unduh
deieyed n pursuang iy femedies before s board of contract appeals ot
a court of competent Junsdiction

13. EXAMINATION OF RECORDS BY COMPTROLLER
GENERAL
The ceuse evttied “Exammnstion of Revords by Compaolier Genera!
poescribed by 43 CFR Subpart 1-7.1 15 applxable o the smount of this
cantract exceeds $2.500 and was entered nto by means of agyotston,
achuding small by restricted od but 15 mot spplicable
i wis contract was entered mto by means of formal adverteang

34. UTILIZATION OF SMALL BUSINESS CONCERNS

( The follvurag chaaw is lecable of the comtract excends $3.000 )

«  (8) It 13 the policy of the Government as declare! by the Congress
that s fair propornon of the purchases and contrats for mupplns snd
mrvices for the Government be placed with smal! business concerns
{b) The Contractor s 10 accomphsh the masimum amount of
subcontracting 16 sma)l business conuerns that the Contractor finds
© be consissent enth the efficient performance of this contract

15. UTILIZATION OF MINORITY BUSINESS ENTERPRISES

(The following clans 13 cephullc if this comtract erceed §Y XN
(8) It is che of the Government thet mmonn busmess enter
ists shall howe maximum practicable opporumn & purnc pate
of Government contracts
Conteaceor to use his best Hliors w corvy owt thy
n the of Bis subcontracts 1o the fullest excent consscent
aficmm performance of dus contract. As weed » thas con.
wrm “mmorey business enterprise’” mesns & busearss. 0t
of whad 8 owned v mnonty growp mevslen or, 1
owned b 5. at beast 31 p of che smxch of
}y ATOUp bers. For the purp of ths
Y P members are Negroes. Spanwh-speaking
an-Onennals. Amerar loduns Amevecan -
kuts Contrscton msy teh on writern mpre
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