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ABSTRACT OF THESIS

Small Purchases

by

G. Keith Roberts, Captain, USAF

2JThe thesis analyzes the procedures, principles, and problem

areas which are applicable to small purchase contracting.

Chapter 1 is devoted to an overall understanding of the common

procedures used in small dollar purchases. An indepth analysis

of the small purchase procedure in its unique and most frequent

form, i.e. unilateral contract, is contained in Chapter 2. The

discussion of the unilateral contract includes the issues of

when the offer is created, when a contract arises, and the nature

of the obligations of both contracting parties. Chapter 3 further

expands the discussion of the unilateral contract by examining

the right of the offeror to revoke/cancel the offer to enter into

a unilateral contract and the procedure which is applicable thereto.

Finally, Chapter 4 looks at the disputes process not only from the

aspect of the procedures that are available, but also the problems

faced by the lack of common remedy-granting clauses in the small !¢' t.

purchase forms.
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PREFACE

The author is a Judge Advocate, Captain,

United States Air Force, currently assigned to the

Air Force Systems Command Plant Representative

Office, Hughes Aircraft Company, Los Angeles,

California. The views expressed herein are solely

those of the author and do not purport to reflect

the position of the Department of the Air Force,

Department of Defense, or any other agency of the

United States Government.



INTRODUCTION

The current congressional preference as reflected

in the Armed Services Procurement Act of 19471 and

the Federal Property and Administrative Services Act

of 19492 is for all purchases of and contracts for

property and services to be made by formal advertising

unless one of the negotiation exceptions is deemed

applicable. One such exception, known as "small pur-

chases', provides for negotiation when the aggregate

amount involved does not exceed $25,000.00. 3 The

statutory ceiling which was raised from $1,000.00 to

$2,500.00 in 19584 and from $2,500.00 to $10,000.00

in 19745 was increased once again to $25,000.00 when

President Reagan signed Public Law 97-86 on 1 December

1981.

The congressional intent behind creating this

exception and for increasing the ceiling over the years

can be gleaned from Senate Report 22016 which gave

the following explanation for the increase to

$2,500.00:

. =. ' - 1 -.. . Z.. - -,ZI ' , -



Negotiated procurement contemplates
suitable competition. In some instances

greater competition may be engendered

than by formal advertising, as where paper-
work costs or lack of understanding of
formal bid procedures may deter prospective

contractors, particularly small business
concerns, from submitting bids on small
dollar amount procurements. Increased

competition and lower prices would flow from
the simplification, speed, and similarity to

commercial practice regulated negotiation of
small procurements would provide. Adminis-

trative savings to the Government also would

result from the lesser cost in such cases of

negotiated procurements as compared with
formally advertised procurements.

Although the small purchase procedures 7 have

been simplified in order to reduce administrative

costs,8 there are unique aspects to these procedures

which can thwart the ill prepared. The creation of a

unilateral contract, which is the most frequently used

small purchase form, has created many problems for both

the Government and the supplier. As will be seen from a

discussion of the cases in the following chapters, there

is a strong reliance on traditional common law to define

-2-



the rights and obligations of the parties in a uni-

lateral contract.

The purpose of this paper is to analyze the pro-

cedures, principles, and problem areas which are

applicable to small purchase contracting. Chapter 1 is

devoted to an overall understanding of the common pro-

cedures used in small dollar purchases. An indepth

analysis of the small purchase procedure in its unique

and most frequent form, i.e., unilateral contract is

contained in Chapter 2. The discussion of the uni-

lateral contract will include the issues of when the

offer is created, when a contract arises and the nature

of the obligations of both contracting parties. Chapter

3 further expands the discussion of the unilateral con-

tract by examining the right of the offeror to revoke/

cancel the offer to enter into a unilateral contract and

the procedure which is applicable thereto. Finally,

Chapter 4 looks at the disputes process not only from

the aspect of the procedures that are available but also

the problems faced by the lack of common remedy-granting

clauses in the small purchase forms.

-3-



FOOTNOTES

INTRODUCTION

1. 10 U.S.C. S 2304(a).

2. 41 U.S.C. S 252(c).

3. 10 U.S.C. S 2304(a)(3); 41 U.S.C. S 252(c)(3).

4. Act of Aug. 28, 1958, Pub. L. No. 85-800, SS 2, 8,

72 Stat. 966.

5. Act of July 25, 1974, Pub. L. No. 93-356, SS 3, 4,

88 Stat. 390.

6. S. Rep. No. 2201, 85th Cong., 2nd Sess. 5, reprinted

in [1958] U.S. Code Cong. & Ad. News 4021, 4025.

7. DAR S 3-600 et. seq.; FPR S 1-3.600 et. seq.

8. DAR S 3-601; FPR S 1-3.601.
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CHAPTER 1

PROCEDURES

The statutory small purchases exception9 was

created with the dual objectives of increasing competi-

tion in the small dollar procurements and reducing the

administrative cost of such procurements to the Govern-

ment. These objectives led to a balancing of interests

which have resulted in a set of simplified procedures

for the procurement of supplies, nonpersonal services,

and construction10 , the aggregate amount of which

does not exceed $25,000.00.11 It should be noted

that requirements aggregating more than $25,000.00 shall

not be broken down into several purchases which are less

than $25,000.00 merely for the purpose of permitting

negotiation under the small purchase procedures.
12

Even though the small purchase procedures are

relatively simple when contrasted with procedures for

procurements in excess of $25,000.00, the balancing of

the above two objectives has resulted in unique

-5-



principles and procedures which are not experienced in

the more common Government procurements. To provide an

overall understanding of what can be involved in the

term "small purchases", the procedures and rules

applicable to such purchases are discussed below.

Competition

The portion of the regulations dealing with the

issues of competition and price reasonableness
13

recognizes that the objectives of increased competition

and reduced administrative costs will not always be com-

patible with each other. The regulations divide the

procedures into purchases of $500.00 or less and pur-

chases in excess of $500.00.

Purchases of $500.00 or Less
14

Small purchases not exceeding $500.00 may be

accomplished without securing competitive quotations if

the prices are considered to be reasonable. 1 5 To

enhance further this broad discretion granted the con-

tracting officer, the regulations state the adminis-

trative cost of verifying the reasonableness of a price

-6-
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not in excess of $500.00 may more than offset potential

savings in detecting overpricing and thus, action to

verify price reasonableness need be taken only when the

buyer or contracting officer suspects or has information

to indicate that the price may not .s reasonable. 16

The regulations do provide, however, that purchases

not exceeding $500.00 will be distributed equitably

among qualified suppliers.17 In addition, a quota-

tion will be solicited, when practical, from other than

the previous supplier prior to placing a repeat

order. 18

Purchases in Excess of $500.0019

While both the Defense Acquisition Regulation and

the Federal Procurement Regulation provide for reason-

able competition in small purchases in excess of

$500.00, there are subtle differences in their ap-

proaches to obtaining such competition. The Defense

Acquisition Regulation states quotations will be

solicited from a reasonable number of qualified sources

of supply to assure the procurement is to the advantage

of the Government, price and other factors considered,

including the administrative cost of the purchase.
2 0

- 7
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It also states that generally the solicitation shall be

limited to three suppliers, and if practicable, two

sources not included in the previous solicitation should

be requested to furnish quotations.2 1 Also, the

reasonableness of the proposed price should be based on

competitive quotations.
2 2

The Federal Procurement Regulation states that

reasonable competition means obtaining a sufficient

number of quotations from qualified sources of supply to

assure the procurement is fair to the Government, price

and other factors considered, including the adminis-

trative cost. 2 3 It further states that in arriving

at the number of quotations to be solicited, due con-

sideration should be given to the administrative costs

associated with the solicitation in relation to the

potential benefits to be derived.
2 4

Both the Defense Acquisition Regulation and the

Federal Procurement Regulation provide for the oral

solicitation of quotations. 25 There are, however,

instances when the use of a written solicitation is

indicated.26

-8-



As a result of the aforesaid regulations, the

contracting officer has been granted very broad

discretion in the solicitation and award of small

purchase contracts. With this basic concept in mind,

attention can now be given to a discussion of the common

procedures which are used for small purchases.

Blanket Purchase Agreements 2 7

A Blanket Purchase Agreement (BPA) is a simplified

method of filling anticipated repetitive needs for small

quantities of supplies or services by establishing

charge accounts with qualified sources of supply.
2 8

It is primarily designed to reduce the administrative

cost of accomplishing small purchases by eliminating the

need for issuing individual purchase documents.
2 9

Normally, BPAs for items of the same type will be

placed concurrently with more than one supplier. 3 0

The Defense Acquisition Regulation specifically states

that all competitive sources should be given an equal

-9



opportunity to furnish supplies or services under such

agreements.
3 1

Terms and Conditions

The concept of a "charge account" in the hands of a

Government employee conjures up visions of a powerful

tool that could be easily abused. This is also a

fertile area for abuse on the part of the supplier in

the case where the Government may be dealing almost

exclusively with him on small dollar purchases which

will probably not receive a great deal of scrutiny. As

a consequence, there are certain terms and conditions

which the Defense Acquisition Regulation3 2 mandates

be placed in BPAs to protect both parties -- but

primarily for the benefit of the Government.

Of primary importance to the Government is a

statement in the BPA that the Government is obligated

only to the extent of authorized calls actually placed

against the BPA. 3 3 Although the supplier is re-

quired to accept proper Government orders,3 4 the BPA

provides little security for the supplier. The ASBCA

made the following statement concerning a

BPA: 35

- 10 -

S%



The written instrument executed by the

parties was a bilateral, executory agreement,

under which the want, wish, or will of the

Government was to determine abs6lutely the

quantity of laundry services to be furnished

by appellant thereunder, and by which the

Government furnished no consideration other

than a promise to order so much laundry

services from appellant as it might desire to

order. Such arrangements have uniformly been

held to be unenforceable for lack of

certainty, mutuality, and consideration,

except to the extent executed by the placing

of orders thereunder and the acceptance

thereof.

In an attempt to reduce the possibility of abuse on

the part of the supplier, a statement is included that

the prices to the Government shall be as low as, or

lower than those charged the supplier's most favored

customer, in addition to discounts for prompt pay-

ment. 36 Also included in the BPA will be a pro-

vision that a list of names of individuals authorized to

place calls under the agreement and the dollar limita-

tion per call for each individual shall be furnished the

supplier.3 7 In addition, a statement that no indi-

vidual call will exceed $10,000.00 will be included in

the BPA.
3 8

- 11 -



The BPA is designed to simplify and expedite

deliveries to the Government. Another small purchase

procedure, known as Fast Payment, is used to expedite

payments for small purchases.

Fast Payment Procedure

This procedure provides for payment for supplies

based on the contractor's submission of an invoice which

constitutes a representation that the supplies have been

delivered to a post office, common carrier or point of

first receipt by the Government.3 9 It is, in effect,

designed to reduce the lead time to consignees and to

improve supplier relations by expediting payment for

small purchases. It should be noted that this procedure

is not specifically provided for in the Federal

Procurement Regulation.4
0

Risk of Loss

DAR S 7-104.84(a) is the Fast Payment clause to be

used in small purchases.4 1 Subparagraph (b) of the

clause states that title to the supplies shall vest in

the Government upon delivery to the post office or

- 12 -



common carrier for shipment to the specific destination.

If shipment is by means other than post office or common

carrier, title shall vest in the Government upon de-

livery to point of first receipt by the Government. It

also states the contractor shall assume all responsi-

bility and risk of loss for supplies (i) not received at

destination, (ii) damaged in transit, or (iii) not con-

forming to purchase requirements. The contractor is

required to replace, repair or correct the supplies

promptly at his expense, provided he is notified within

90 days from the date title vests in the Government.

For a recent case concerning this risk of loss issue,

see R & L Diesel Service, Inc., 4 2 where it was held

the contractor had to bear the risk of loss after the

box he delivered to the post office arrived at the

destination with no material inside.

In conjunction with the risk of loss provision,

Subparagraph (d) of DAR 5 7-104.84(a) places the invoice

in the position of a Certificate of Conformance.

Specifically, it states the contractor agrees the sub-

mission of the invoice for payment is a certification

that the supplies have been shipped or delivered in

- 13



accordance with shipping instructions, in quantities

shown on the invoice, and they are in the quantity and

of the quality designated by the purchase order.

Imprest Fund

One small purchase procedure that undoubtedly

permeates all levels of the Government is the imprest

fund, commonly known as petty cash. It is a fund of a

fixed amount that has been advanced without charge to a

Government appropriation to an authorized cashier to

effect immediate cash payments of relatively small

amounts for purchases of supplies and nonpersonal

services.4 3 Standard Form 1165 (Appendix A-10) is

used in connection with procurements by the imprest fund

method. It should be noted from the outset that the

regulations concerning the use of imprest funds do not

authorize expenditures; they merely set forth procure-

ment policies and procedures for small purchases other-

wise proper under the law.
4 4

Conditions for Use

The Federal Procurement Regulation permits the use

- 14 -



of such funds for small purchases whenever it is advan-

tageous to the Government.4 5 On the other hand, the

Defense Acquisition Regulation lists the following three

conditions for the use of such funds in accomplishing

small purchases:4 6 (i) the transaction is not in

excess of $150.00 under normal conditions or $300.00

under emergency conditions (limitation also applies to

FPR 4 7 ), (ii) supplies or services are available for

delivery within 60 days and (iii) neither detailed

technical specifications nor technical inspection is

required.

Although the standard of "whenever advantageous to

the Government", or words to that effect, is commonly

applied throughout Government procurement, it may be

overly broad when applied to a purchasing procedure that

is outside the normal procurement channels and which

permits the buyer immediate access to cash payments.

The above conditions imposed by the Defense Acquisition

Regulation, however, maintain the flexibility needed in

such a procedure while limiting its use to the reg-

ulatory purpose of immediate cash payments for rela-

tively simple purchases. In addition, the Defense

- 15 -
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Acquisition Regulation limits the size of such funds to

$5,000.00.48

Purchase Orders

The purchase order contract4 9 is the backbone

of the simplified small purchase procedure. It is also

the subject of the majority of the litigation and

protests concerning small dollar contracts. While the

two most contested areas in the Boards of Contract

Appeals concern the formation of a unilateral contract

and the revocation/cancellation of a purchase order,

these two subjects are discussed in Chapters 2 and 3,

respectively. The subject of bid protests, however,

will follow the discussion of purchase orders, sinie it

has been affected to a great extent by the regulatory

rules and procedures discussed in this chapter.

Any discussion of purchase orders really consists

of a discussion of the various forms which are used.

The primary forms used are the DD Form 1155 (Order for

Supplies or Services/Request for Quotations), SF 147

- 16 -



(Order for Supplies or Services), SF 44 (Purchase Order-

Invoice-Voucher), and SF 18 (Request for Quotations).

[Note: SF 19 (Construction) is discussed in Chapter

4.]

DD Form 115550

Negotiated purchases of supplies, nonpersonal

services and construction not in excess of $25,000.00

may be effected by using DD Form 1155.51 The DD

Form 1155 when used in conjunction with DD Form 1155r

(General Provisions) 5 2 provides in one document a

(i) purchase order,5 3 blanket purchase agree-

ment, 5 4 delivery order under a contract, 5 5 or

delivery order on Government agencies outside the

DOD,56 (ii) receiving and inspection report, (iii)

property voucher, (iv) public voucher5 7 and (v)

document for acceptance by the supplier.

Even though the items listed in (i) above are

intended to be mutually exclusive, at least one agency

has attempted to use the DD Form 1155 as both a delivery

order under a GSA contract for two items and as a

purchase order for three other items at the same

time.5 8 By checking the "delivery" box on the DD

-17-
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Form 1155, the General Provisions of DD Form 1155r are

deleted, and the order is subject only to the instruc-

tions on the form and the terms and conditions of the

cited contract. The Board held the delivery order was

valid as to the two items under the contract and as to

the other three items it was a purchase order, albeit a

defective one. It stated the DAR requires purchase

orders to be subject to DD Form 1155r, and by operation

of law,.the DD Form 1155r is incorporated insofar as it

related to items not listed under the GSA contract.

Priced vs. Unpriced. The guidance in the Defense

Acquisition Regulation5 9 is that purchase orders

shall be issued on a fixed-price basis, except as pro-

vided under DAR S 3-608.3 (Unpriced Purchase Order). A

priced purchase order will result in a firm fixed-price

contract. An unpriced purchase order may be used, among

other requirements, only when it is impractical to

obtain pricing in advance of issuance of the purchase

order. 6 0 In the event such an order is used, a

monitary limitation will be placed on the order to act

as an obligation subject to adjustment when the firm

price is established. 6 1 The unpriced purchase order

- 18 -
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is not specifically authorized by the Federal

Procurement Regulation.

SF 14762

Standard Form 147 is used by the General Services

Administration and other civilian agencies. It is

primarily designed for use as a purchase order for

purchases not in excess of $25,000.00 and as a delivery

order for ordering or scheduling deliveries against

established contracts or from Government sources of

supply.6 3 It also consists of a receiving and

inspection report and an invoice.
6 4

It should be noted that the SF 147 does not contain

the "Fast Payment Procedure". It also does not serve

the dual purpose of quotation or offer, as does the DD

Form 1155. The SF 147, therefore, always constitutes an

order (offer) on behalf of the Government.

SF 4465

This form is a pocket-sized purchase order designed

primarily for over-the-counter purchases.6 6 It is a

multi-purpose form which can be used as a purchase

order, receiving report, supplier's invoice and public

voucher.

- 19 -



*17
There are no written terms and conditions included

on SF 44. They are not considered necessary since there

is essentially a simultaneous placing of the order and

delivery of the items ordered. 6 7 Use of SF 44 is

basically limited to the instance where all three of the

following conditions are satisfied: (i) transaction is

not in excess of $2,500.00, (ii) supplies or services

are immediately available and (iii) one delivery and one

payment will be made.
6 8

SF 1869

Standard Form 18 is used to obtain quotations con-

cerning price, delivery date, and other terms of sale.

It is not used as an order (offer) by the Government.

Either the SF 18 or the DD Form 1155 may be used to

solicit written quotations.
70

Bid Protests

The one underlying principle which runs thoughout

the rules and procedures discussed in this chapter is

the broad discretion granted the agencies in the

- 20 -



solicitation and award of small dollar contracts. These

simplified rules, especially those dealing with competi-

tion and price reasonableness,7 1 not only give the

Government maximum flexibility in such contracts, but

also make it extremely difficult for a protester to

obtain relief from the Comptroller General. But before

we look at the discretionary rules which have limited

the review available to protesters, we will first

examine the result when the protesters have been faced

with nondiscretionary rules.

Refusal to Review

The statutory small purchases exception7 2 is

incorporated into the regulations by DAR S 3-203 and FPR

S 1-3.203. Both provisions state that purchases not in

excess of $25,000.00 shall be made in accordance with

the small purchase procedures. In Associated Builders

and Contractors; Inc., 7 3 it was held that decisions

not to use formal advertising for purchases which come

within the ambit of 10 U.S.C. S 2304(a)(3) are not

reviewed by the Office of the Comptroller General.
74

The decision was based on the finding that ASPR (DAR) S

3-203.2 applies the language of 10 U.S.C. S 2304(a)(3)

21 -



as a mandate which requires the simplified procedures in

ASPR (DAR) 5 3-600 et. seq. for small purchases. This

decision was further clarified upon reconsideration when

the following was stated:
7 5

As a practical matter, considering the

cost of formal advertising in relation to

the dollar amount of the procurement we

would view the use of small purchase

negotiation procedures as justified in any

procurement for $10,000 or less, regardless

of other circumstances.

The regulatory mandate referenced above has

resulted in the Comptroller General refusing to review

particular purchases. When he does, however, choose to

review a purchase, his review has been sevecely

limited.

Limited Review

The broad discretion created by the rules and

procedures applicable to small purchases has created an

environment within which the Comptroller General is

hesitant to intervene. The decision which first set

forth the limited review guidelines was Tagg

Associates, 7 6 which stated the following:

- 22 -



The small purchase procedure in ASPR S 3,

part 6, is designed to minimize adminis-

trative costs which might otherwise equal or

exceed the cost of acquiring relatively

inexpensive items. A procurement founded on

a contracting officer's good faith finding

that the proposed award is to the best

advantage of the Government, price and other

factors considered, and that the price is

reasonable, ordinarily is sufficient.

Although the contracting officer is required

to solicit quotations from a reasonable

number of potential sources, this generally

is done by oral solicitation. ASPR S

3-604.2(a). Moreover, we have recognized

that the Government need not award the small

purchase to the firm offering the lowest

quotation. JCL Services, Inc., B-182994,

June 16, 1975, 75-1 CPD 364. 7 7

Based on the above rules and procedures, the

decision went on to conclude:
7 8

... that the small purchase procedure gives

the contracting officer broad discretion to

determine how the needs of the Government

can be best met. Because it permits

purchases to be made without the need to

maximize competition with specifications

adapted to tiiat purpose, no useful purpose

would be served by our consideration of

protests concerning alledged specification

improprieties in small purchase procure-

ments. Generally, we believe our review
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of these types of procurements should be

limited to cases of fraud or intentional

misconduct, or instances where it appears

that the procuring activity has not made a

reasonable effort to secure price quotations

and related information from a representative

number of responsible firms as anticipated by ASPR

S 3-600 et. seq.7 9 (emphasis added)

The imprecise wording used in the above quotation

caused some degree of misunderstanding concerning the

standard for review and led the Comptroller to clarify

the decision as follows: 8 0

Tagg stands for the proposition that our

review of protests concerning specification

improprieties in a solicitation issued under

the small purchase procedures is limited to

cases of fraud, intentional misconduct or

instances where it appears that the

procuring activity has not made a reasonable

effort to secure price quotations and

related information from a reasonable number

of responsible firms. As that is not the

situation in this instance, because the

protester alleges the awardee was not an

approved source, we will review this

procurement.

The agencies have succeeded in limiting the review

of the Comptroller General through the manner in which

they drafted their regulations. However, it is clear
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the agencies do not have unbridled authority in the

solicitation process. Ultimately, the contract must be

awarded in the manner that is most advantageous to the

Government.8"

24
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CHAPTER 2

FORMATION OF UNILATERAL CONTRACT

Probably the first concept that comes to the minds

of the contracting official and the supplier when faced

with a small dollar purchase is that it encompasses a

simplified procedure which requires substantially less

paperwork than the standard Government contract. This

is, of course, true. The more important concept,

however, and the one which creates a great deal of

uncertainty for both parties, is that it is frequently

issued in the form of a unilateral contract.

This chapter and Chapter 3 provide an indepth

analysis of the pitfalls which are inherent in the

unilateral contract. The basic concepts of the

unilateral contract to be discussed in this chapter are

the issues of (i) when the offer is created, (ii) what

constitutes acceptance/creation of the unilateral

contract and (iii) the nature of the obligations of both

parties. Before examining the Board decisions, which

rely to a great extent on common law in this area, and

the applicable regulations, it would be helpful to
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recall the basic distinction between a bilateral and

unilateral contract.

Unilateral vs. Bilateral

The basic distinction between a unilateral and

bilateral contract can be summarized as follows:
8 2

In the case of a unilateral contract, there

is only one promisor; and the legal result

is that he is the only party who is under an

enforceable legal duty. The other party to

this contract is the one to whom the promise

is made, and he is the only one in whom the

contract creates an enforceable legal right.

In a bilateral contract both parties are

promisors and both parties are promisees;

and the legal effect of such a contract is

that there are mutual rights and mutual

duties.

In a bilateral purchase order, which is issued on

DD Form 1155, the Government makes a written offer, and

the supplier indicates his acceptance in writing.8 3

In other words, a promise to pay is exchanged for a

promise to perform. Whether the DD Form 1155 will

result in a unilateral or bilateral contract depends

upon whether the offeree is required to signify in

- 33 -
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writing its acceptance of the purchase order. This is a

matter left entirely to the discretion of the

contracting officer. 8 4 DAR S 3-608.4(a) states that

OWhen it is desired to consummate a binding contract

between the parties before the contractor undertakes

performance, the contracting officer shall mark in Block

16 on the DD Form 1155 the box requiring acceptance by

the contractor." In a unilateral purchase order, which

may be issued on DD Form 1155 or SF 147, the Government

makes an offer, and the supplier accepts by performing

in accordance with the offer. The bilateral purchase

order is analogous to the standard procurement contract

of the Government.

Offer

The small purchases contracting procedure is

initiated by obtaining quotations concerning price,

delivery terms and other related information from

suppliers. The supplier may receive a request for

quotations on either an SF 18 (Request for Quotations)

or a DD Form 1155 (Order for Supplies or Services/
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Request for Quotations). Whether the DD Form 1155 is

used as a purchase order or as a request for quotations

is determined by checking the appropriate box at the top

of the form.

The quotation submitted by the supplier is not an

offer.8 5 DAR S 16-102.1(b)(2) provides the follow-

ing guidance:

A quotation submitted on this form [SF 18]

or on DD Form 1155 is not to be construed as

an offer which can be accepted by the Govern-

ment to form a binding contract.8 6

Both the SF 18 and the DD Form 1155r provide that

they are a request for information, and the quotations

furnished are not offers.8 7 The forms also inform

the supplier that the request does not commit the

Government to pay any costs incurred in the preparation

or the submission of the quotation or to procure or

contract for supplies or services. 8 8

After the quotation is received by the Government,

the "offer" to buy certain goods or services upon

specified terms and conditions is transmitted to the

supplier in the form of a purchase order. Thus,

issuance of a purchase order, which is normally on the
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SF 147 or DD Form 1155, does not constitute a contract

-- the purchase order is merely an offer.8 9 The

power of acceptance of such an offer is, therefore, in

the hands of the supplier.

Acceptance/Creation of Unilateral Contract

Under classical rules of contract formation,

acceptance of an offer for a unilateral contract takes

place when the offeree (supplier) tenders the requested

performance and no notification that the performance has

been given is necessary to complete the contract. 9 0

There should, of course, be little question that upon

tender of performance, the acceptance will be deemed to

have occurred and thereby created a unilateral contract.

The more difficult question is whether a contract can be

created prior to tender of performance, and if so, what

is sufficient to constitute "performance" under such a

rule.

It has long been an accepted rule that when one

party makes i promissory offer in such a form that it

can be accepted by the rendition of the performa,,e that
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is requested in exchange, without any express return

promise, the offeror is bound by a contract just as soon

as the offeree has rendered a substantial part of that

requested performance. 9 1 This rule was stated in

the leading small purchase case of Klass Engineering,

Inc.,92 as follows:

... the offeror may be bound without his

knowledge and before the requested per-

formance has been completely rendered. The

offeror is bound by contract and his offer

becomes irrevocable 'just as soon as the

offeree has tendered the requested per-

formance or has actually rendered a part

of it.' 1 Corbin on Contracts, S 49 (re-

ferring to Restatement, Contracts, S 45).

Application of the above rule to small purchase

contracting provides no guidance to a potential

supplier unless it can be determined what act(s) are

sufficient to constitute "performance". There is some

regulatory guidance in this area. Specifically, FPR S

1-16.201-4(b) and (c) refers to "substantial perform-

ance" and DAR S 3-608.5 speaks in terms of "initiation

of performance". The terms, however, seem to be used

interchangeably in Board decisions.9 3 The decisions
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have held that the placing of orders with manufacturers

or vendors is sufficient94 while obtaining quota-

tions from suppliers is not. 9 5 The cases have used

the phrase "substantial performance* as a term of art,

the parameters of which will have to be decided on a

case-by-case basis.

Rights/Obligations of the Parties

In distinguishing between a unilateral contract and

a bilateral contract, at the beginning of this chapter,

it was stated that in a unilateral contract, there is

only one promisor, and he is the only one under an

enforceable legal duty.9 6 It was also stated that

the other party to the contract is the one to whom the

promise is made, and he is the only one who possesses an

enforceable legal right. 9 7 These historical

principles have been applied to small purchase

contracting as shown by Klass Engineering, Inc., which

stated:98

Part performance of a unilateral contract by

the offeree, which may be accomplished
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without notice to the offeror, does not bind

the offeree to complete performance but

binds the offeror to keep its offer open

until the 'time stated in the offer, or, if

no time is stated therein, within a reason-

able time.' ... Of course, the offeror's

liability under its promise is conditional

on full consideration being given

Thus, it has been held that a unilateral contract

imposes no enforceable obligation on the offeree to

render the requested performance, and if the offeree

fails to perform as requested, the offeror has no

recourse either to damages or excess reprocurement

costs. 99

Although the purchase orders issued in Klass

Engineering, supra, Western, 100 and Ordnance 10 1

contained a Disputes clause (issued on DD Forms 1155 and

1155r), the effect of the Disputes clause on the obli-

gation of the offeree to complete performance under a

unilateral purcha-e order was apparently not considered.

The purchase order Disputes clause provides that the

contractor shall proceed diligently with performance

pending final resolution of a dispute.1 02 As was

stated earlier in this chapter, the promisor is bound
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once the offeree has either tendered the requested per-

formance or rendered a substantial part of it. The very

essence, however, of a unilateral co'tract at common

law, which has been followed by Klass Engineering,

supra, is that only the promisor is under an enforceable

legal duty. The interpretation of any clause in a uni-

lateral purchase order so as to obligate the offeree to

continue performance should require clear and unequiv-

ocal language since the result would be to negate an

essential characteristic of the unilateral contract at

common law and to transform it into a bilateral type

agreement with accompanying mutual rights and mutual

duties. The Disputes clause, as currently drafted, does

not address the responsibility of the offeree to proceed

with performance prior to a dispute. Since the require-

ment for an offeree tn perform in a unilateral contract

is in contravention of common law, the Disputes clause

should be strictly construed. Arguably, therefore, the

offeree in a unilateral contract should not be prohib -

ited from stopping his performance prior to the occur-

rence of a dispute.
1 0 3
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CHAPTER 3

CANCELLATION OF UNILATERAL PURCHASE ORDER

In Chapter 2, the basic concepts of formation of a

unilateral contract, including the basic rights and

obligations of the parties, were discussed. The

issuance by the Government of a purchase order is in

reality the issuance of an offer to enter into a

contract. In the case of a unilateral purchase order,

the offer becomes irrevocable just as soon as the

offeree (supplier) has tendered the requested

performance or has actually rendered a part of it. The

Government is bound to keep the offer open until the

time stated in the offer, or if no time is stated

therein, for a reasonable time. The issue to be

discussed in this chapter is when, if ever, the

Government can cancel or revoke the unilateral purchase

order (offer) and the procedure required for a proper

cancellation.

Before discussion of the above issues, it is

important to explain why this chapter is entitled

OCancellationu as opposed to "Termination". Use of the
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word "termination" causes an individual accustomed to

the standard (bilateral) Government procurement contract

to envision either the Termination for Convenience

clause or the Termination for Default clause. These

standard termination clauses, however, are seldom

included in a unilateral purchase order. A box in Block

16 of purchase order DD Form 1155 indicates that the

Additional General Provisions of DD Form 1155r, which

consist of Changes, Termination for Default, Termination

for Convenience and Assignment of Claims clauses, apply

if that box is checked and the supplier signs an

acceptance. In other words, the termination clauses

apply to a bilateral purchase order where the supplier

indicates his acceptance in writing on the DD Form

1155r. The SF 147, which is only issued as a unilateral

purchase order, does not contain a Termination for

Default or Termination for Convenience clause. The use

of the word "termination" when applied to a unilateral

purchase order appears to be a misnomer and should more

properly be termed "cancellation".
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Right to Cancel

The procurement regulations provide some guidance

concerning the cancellation of a purchase order.

Specifically, DAR S 3-608.5 states as follows:

A purchase order which has not been accepted

in writing by the contractor may be withdrawn

or canceled by the contracting officer any

time prior to the supplier's initiation of

performance. Notice of withdrawal or

cancellation should be in writing and should

request the contractor's acknowledgement

thereof. If the contractor has begun

performance on such purchase order, however,

or if the contractor has accepted the

purchase order in writing other than by

signature on the DD Form 1155r or on a

subsequently issued Standard Form 30, and it

later becomes necessary to terminate the

purchase order, the contractor should be

asked to agree to cancellation of the order

without cost or liability to either party.

If he agrees, the cancellation shall be

effected by use of Standard Form 30,

incorporating the Additional General

Provisions (DD Form 1155r), signed by the

contracting officer and the contractor. If

the contractor does not agree to a no-cost

settlement, the case will be referred to the

legal office serving the installation and

action will be withheld pending receipt of
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advice from that office. Termination of a

purchase order which the contractor has

accepted in writing by means of the

Contrector Acceptance on DD Form 1155r, or

a subseauently issued Standard Form 30 will

be processed in accordance with the guid-

ance set forth in Section VIII of this

Regulation.

DAR S 3-608.5 basically deals with the "termination" of

purchase orders which have ripened into either binding

unilateral contracts by the beginning of performance

thereon or binding bilateral contracts formed by the

execution of the acceptance. It prescribes procedures

to be followed when it becomes necessary to "terminate"

the purchase order during the period that the contract

remains binding. It should be noted, however, that 5

3-608.5 leaves a gap regarding the 'termination" of a

unilateral contract when the contractor does not agree

to a no-cost settlement, by stating only that the case

will be. referred to the legal office.

The Federal Procurement Regulation has a much more

abbreviated cancellation provision which states:
10 4
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... the Government may, at any time before

acceptance occurs, withdraw, amend, or

cancel its offer, and thereby minimize

disputes and admnn..rative costs ... Since

substantial performance by the supplier may

constitute an acceptance of the purchase

order, a notice of its cancellation should

not be issued on the assumption that the

Governmenl is not liable...

The basic issue left unanswered by the above regulations

is when is it permissable for the Government to uni-

laterally cancel a unilateral purchase order after it

has become binding on the Government due to the

offeree's initiation of performance.

Even though the Government is bound by the

offeree's initiation of performance, the Government's

liability is conditional on full consideration being

given, and if the offeree does not tender the complete

performance requested in accordance with the terms of

the offer, the offer expires and the unilateral contract

may be cancelled. 10 5 In the leading case of Klass

Engineering, Inc., the Board stated the following:1 06

The purchase order was merely an offer for a

unilateral contract. However, the offer became

irrevocable, and respondent became bound by a

unilateral contract, on 26 April 1976 when

-49 -
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appellant entered into orders with other

vendors to manufacture the housings. Re-

spondent was thus precluded from revoking

its offer before 22 September 1976, the

date specified for delivery ...

When appellant failed to tender the

housings on 22 September 1976 the irrevoc-

ability of respondent's offer lapsed and the

purchase order could be summarily cancelled

or terminated.

It is clear that failure to tender complete per-

formance by the required date will permit cancellation/

revocation of the unilateral purchase order (offer).

Klass Engineering, supra, went one step beyond the per-

formance date. In that case, the Government did not

cancel the purchase order when the right to do so arose.

The Board held that a 6 October 1976 form letter, in-

quiring into the status of the deliveries, revived the

offer for a reasonable time, and in a 15 February 1977

telephone conversation with appellant, the Government

further extended the life of the purchase order by

encouraging continued performance and suggesting

corrective measures. In addition, the Government's 22

February 1977 letter further extended the irrevocability

of the purchase order for a reasonable time beyond
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15 March 1977, the date when the letter was hand-

delivered to the appellant. The Board then concluded

that such *reasonable time" had not elapsed by 8 April

1977, when the contracting officer declared the purchase

order "withdrawn". Other recent cases dealing with

required performance dates under purchase orders have

held that the Government's prior course of conduct

caused a revival of the lapsed purchase otder,107

the Government agreed by acquiescence to a proposed new

schedule,1 0 8 and that delay due to a supplier's

strike extended the contract completion date for a

reasonable time after the strike ended.
1 0 9

Cancellation Procedures?

During its first consideration of Klass

Engineering, supra, the Board stated that once the

irrevocability of the Government's offer lapsed, the

purchase order could be summarily canceled or termi-

nated. Upon reconsideration of the case, the Govern-

ment questioned the statement as implying a need for

positive action on the part of the Government, as
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offeror, to terminate the offer. The Board clarified

the statement as follows: 110

Therefore, once the offer has lapsed the
offeror-promisor may formally notify the

offeree-promisee of the cancellation or
revocation of the offer ..., but is under

no duty to do so. The offeror need take

no action whatsoever once the offer has

lapsed...

In the recent case of Eastern Salvage Associates,

Inc., 111 the Government issued a final decision

terminating the contract for default after failure to

meet the scheduled completion date. After finding there

was no default clause in the purchase order, the Board

held the default termination was a misnomer and the

action was legally a withdrawal of the purchase order

after failure of the appellant to perform it. In the

concurring opinion, however, Administrative Judge

McKnew, after stating the Government's promise lapsed by

its own terms and that no withdrawal was needed, con-

cluded the contracting officer's final decision was a

nullity, for the right to proceed had already expired.

The majority opinion chose to treat an unauthorized

default termination as a withdrawal of the purchase
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order while the concurring opinion, seeing no need for a

withdrawal of said order, chose to render the action a

nullity. The legal significance between the two

conclusions appears to be minimal, and both results can

be reasonably supported by the facts. It is also noted

that Eastern held a show-cause letter was not

required.112

Improper Cancellation

When it is determined that the Government has

improperly cancelled a unilateral purchase order, the

offeree's attention will turn to the question of

Government liability for said wrongful cancellation.

Before automatically looking to the Termination for

Convenience clause for a solution, it should be

remembered from the beginning of this chapter that the

termination clauses are seldom, if ever, included in

unilateral purchase orders.

The absence of the Termination for Convenience

clause, however, did not prove to be an obstacle to the
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Board in ITT Defense Communications Division Defense-

Space Group which stated:
1 13

ASPR 3-608.5 contemplates that when the

contractor will not accept a no-cost

settlement of a cancelled purchase order and

a legal determination is made that a binding

contract exists, the contracting officer

will be advised that ASPR 8-201 authorizes

and requires that the procedures applicable

to a termination for convenience be

utilized. [9] The Supreme Court and the

Comptroller General have long held that a

contracting officer has authority to enter

into a settlement agreement for a contract

that was in fact terminated for the

convenience of the Government even though

the contract did not )riginally provide for

such termination. 44 Comp. Gen. 466, 468

(1965); United States v. Corliss Steam

Engine Company, 91 U.S. 397, 398 (1875).

ITT found that the improper cancellation of the purchase

order resulted from the Government no longer needing the

supplies. Thus, it was held that the contract was in

fact terminated for the convenience of the Government.

The ITT case has been followed in later decisions which

have held the contracting officer is authorized to enter

into a termination settlement agreement even though the

- 54 -



contract did not originally provide for such

termination.' 14
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FOOTNOTES

CHAPTER THREE

104. FPR S 1-16.201-4(c).

105. Klass Engineering, Inc., ASBCA 22052, 78-2 BCA I

13,236 (1978), aff'd, 78-2 BCA 1 13,463 (1978);

P.E.C. Corporation, ASBCA 13709, 69-1 BCA 1 7559

(1969); Cf. Waterman Instrument Corporation, ASBCA

11392, 66-2 BCA 1 5783 (1966) (suggesting that

actions by offeree had manifested sufficient

assent to constitute acceptance and to form a

bilateral contract).

106. Supra note 105, at 64,718.

107. Buffalo Forge Company, ASBCA 22887, 78-2 BCA I

13,491 (1978).

108. Eastern Salvage Associates, Inc., ENGBCA 4046,

80-1 BCA 1 14,216 (1979).

109. Michigan Hardware Company, ASBCA 24419, 80-2 BCA I

14,670 (1980).
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110. Klass Engineering, Inc., ASBCA 22052, 78-2 BCA I

13,463 at 65,792 (1978). See Western

Manufacturing Company, Inc., AgBCA 25089, 81-1 BCA

1 15,024 (1981); Bart Manufacturing Corporation,

ASBCA 13029, 68-2 BCA 1 7249 (1968).

111. Supra note 108.

112. Accord, P.E.C. Corporation, ASBCA 13630, 69-1 BCA

7621 (1969).

113. ASBCA 13420, 69-1 BCA 1 7548 at 34,955 (1969).

114. Michigan Hardware Company, ASBCA 24419, 80-2 BCA I

14,670 (1980); Klass Engineering, Inc., ASBCA

22052, 78-2 BCA 13,236 (1978), aff'd, 78-2 BCA I

13,463 (1978).
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CHAPTER 4

DISPUTES

Disputes under the standard (bilateral) Government

contract usually involve contractors' claims for relief

under one of the typical remedy-granting clauses, e.g.,

Changes, Suspension of Work, Stop Work Order, Differing

Site Conditions, and Excusable Delays. 1 15 Collect-

ively, these clauses provide remedies for virtually all

compensable injuries. A contractor engaged in perform-

ance under a purchase order, which is normally uni-

lateral in nature, will rarely have any of the typical

remedy-granting clauses included in said purchase order

by the Government. This has caused Boards in the past

to deny relief in cases where the appropriate remedy-

granting clause had not been included in the purchase

order. 1 16 This limitation on the Board's

jurisdiction, which was adopted by the U.S. Supreme

Court, 1 17 has now been overturned by the Contract

Disputes Act of 1978,118 which broadened the scope

of the disputes process to all claims "relating to a

contract." 119
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Contractors have also, in the past, been denied

relief based on the absence of a Disputes clause in the

purchase order.120 The Contract Disputes Act of

1978, hereinafter referred to as the Act, has overturned

this jurisdictional limitation. Specifically, Section 3

of the Act provides that the Act is applicable to con-

tracts for procurements falling within Paragraph (a)

whether or not implemented by contract clause.12 1

The purpose of this chapter is to identify the

clauses which are applicable to small purchase con-

tracting and to set forth the disputes procedure avail-

able to the contractor. An attempt will also be made to

provide guidance to the contractor who has a compensable

injury but no appropriate remedy-granting clause with

which to pursue recovery.

Applicable Clauses

The clauses which are applicable to small dollar

contracts depend not only on the nature of the item

purchased, e.g. supplies or construction, but also on

the form which is used. For the sake of convenience,
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the discussion below is broken down into purchases for

supplies or services issued on DD Form 1155, SF 147, and

SF 44, and purchases for construction issued on SF 19

and DD Form 1155. In addition, the effect of the

absence of remedy-granting clauses on the contractor's

ability to recover under the Act will be discussed

below.

DD Form 1155 (Supplies or Services)

The General Provisions which are applicable to a

small dollar purchase issued on DD Form 1155 are con-

tained on DD Form 1155r. 12 2 The following sixteen

clauses are currently listed as General Provisions on DD

Form 1155r: (1) Inspection and Acceptance (2) Variation

in Quantity (3) Payments (4) Discounts (5) Disputes12 3

(6) Foreign Supplies (7) Convict Labor (8) Officials

Not to Benefit (9) Covenant Against Contingent Fees (10)

Gratuities (11) Renegotiation (12) Condition for Assign-

ment (13) Commercial Warranty (optional) (14) Priorities,

Allocations, and Allotments (15) Fast Payment Proce-

dure 12 4 (optional) and (16) Service Contract Act of

1965.
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It should be readily apparent from the above list

that the common remedy-granting clauses mentioned at the

beginning of this chapter are conspicuously absent. The

General Provisions are applicable to all purchase

orders, whether unilateral or bilateral. If, however,

it is desired to consummate a binding (bilateral)

agreement before the contractor undertakes performance

or if SF 30 (Amendment of Solicitation/Modification of

Contract) is used to modify the purchase order, the

Additional General Provisions will be incorporated into

the agreement. 12 5 These provisions consist of

Changes (Clause 17), Termination for Default (Clause

18), Termination for Convenience (Clause 19), and

Assignment of Claims (Clause 20). For additional

guidance concerning required clauses, see DAR S

3-608.2(b)(1).

The neophyte to small purchases contracting should

be careful to read the provisions on the DD Form 1155r

rather than assume he knows their content because he

will quickly learn that the provisions are, in general,

condensed versions of the clauses incorporated into

standard (bilateral) Government contracts. Thus, when a

question concerning the rights and obligations of the
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parties arises, it may not be clearly answered by the

applicable provision on DD Form 1155r.
12 6

SF 147 (Supplies or Services)

The terms and conditions applicable to the SF 147

are contained on Page 2 of the form and currently con-

sist of the following nine clauses: (1) Inspection and

Acceptance (2) Variation in Quantity (3) Discounts (4)

Disputes12 7 (5) Foreign Supplies (6) Convict Labor

(7) Officials Not to Benefit (8) Covenant Against Con-

tingent Fees (9) Federal, State and Local Taxes. The

items that are covered by both the DD Form 1155r and SF

147 are similar in wording. The FPR provides for

additional terms and conditions which are consistent

with those printed on the form to be added by agencies,

piovided they are designated as agency terms and con-

ditions. 12 8 For additional guidance concerning

required clauses, see FPR S 1-3.605-2(b).

Unlike the DD Form 1155r, the SF 147 does not con-

tain additional provisions which may be incorporated

into the purchase order for the benefit of the parties.

Thus, the presence of such remedy-granting clauses as
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the Changes clause will be virtually nonexistent in

purchase orders issued by the civilian agencies.

SF 44 (Supplies or Services)

This form is a pocket-sized purchase order designed

primarily for over-the-counter purchases. (See Chapter

1) There are no written terms and conditions included

on the form. Since there is essentially a simultaneous

placing of the order and delivery of the items ordered,

they are not considered necessary.

SF 19 and DD Form 1155 (Construction)

A small purchases construction contract may be

issued on either SF 19 or DD Form 1155.129 Accom-

panying the SF 19 (Invitation, Bid, and Award) is SF

19-A (Labor Standards Provision) and SF 19-B (Represen-

tations and Certifications). Included in the General

Provisions, which are located on the reverse of SF 19,

are the following clauses: (1) Changes and Changed

Conditions (2) Termination for Default-Damages for

Delay-Time Extensions (3) Responsibility of Contrdctor

(4) Material and Workmanship and (5) Payments to

Contractor. These SF 19 clauses are also incorporated
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into the DD Form 1155r. 1 3 0  [Note: There is no

Termination for Convenience clause.]

The above clauses provide not only for an excusable

delay provision but they also provide relief from

change orders and differing site conditions. They

should compensate the contractor for most of the claims

that can arise in a construction contract environment.

Recovery Sans Remedy-Granting Clause

Most small purchases are issued as unilateral

purchase orders. In the absence of a bilateral type

agreement, the small purchases contractor will rarely

have the standard remedy-granting clauses set forth in

the contract document. There is little the contractor

can do to avoid this predicament since the purchase

order forms are drafted unilaterally by the Government

and presented to the prospective contractor on a take-

it-or-leave-it basis.

In the past, the Boards' jurisdiction was limited

to "disputes arising under the contract', which meant

relief would be denied in the absence of an appropriate

remedy-granting clause.131 The Act has now broad-

ened the scope of the disputes process to all claims
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"relating to a contract" and has thereby enlarged the

potential for contractor recovery from a Board.
13 2

In order for the contractor to recover in the

absence of an express contractual provision, the applic-

able law must be determined. The complicated question

of what law should be applied to Government contracts

has plagued the Boards and Courts for some time.
133

In one recent case, the Uniform Commercial Code (UCC),

which does not recognize unilateral contracts,
13 4

was used to settle a dispute concerning the right of

rejection after acceptance which was not addressed by

the Inspection and Acceptance clause on the DD Form

1155r. 13 5 This decision is similar to the instances

where the Boards have cited the UCC in cases involving

warranties.136

Perhaps a glimpse of the path the Boards will

follow in the future concerning requests for relief in

the absence of remedy-granting clauses is best illus-

trated by the recent case of Michigan Hardware

Company, 137 which was decided under the Act. In

Michigan the Government terminated the unilateral

purchase order (DD Form 1155) for Obreach of contractu
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due to the failure to complete performance by the

required date. The Board noted that the contract did

not contain either the Termination for Default or the

Termination for Convenience clauses and then stated the

Board must consider whether the strike which delayed

delivery constituted excusable delay under "general

contract law". The Board went on to state that had the

usual DAR default clause been present, it would have

constituted excusable delay. Based on a unique factual

situation, i.e., bearing obtainable from only one manu-

facturer, it was concluded that the delay due to the

supplier's strike extended the contract completion date

for a reasonable time after the impediment of the strike

was removed.

It is noteworthy that in Michigan the Board, in

applying its "general contract law", referenced the

"usual DAR default clause" after the Board specifically

recognized that by not checking the appropriate box on

the DD Form 1155, the Government had clearly manifested

its intention that the convenience and default clauses

not be included. Thus, the Government's "intention" may

be circumvented by the Board in effect incorporating the
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Additional General Provisions through its "general

contract law" principles in appropriate cases.

In future cases the appropriate remedy may not be

found in the Additional General Provisions of DD Form

1155r or there may be no additional provisions as is the

case in the SF 147. In such an event, a logical exten-

sion of the Michigan case would be to draw "general con-

tract law" principles from the considerable precedence

which has resulted from the typical remedy-granting

clauses used in standard (bilateral) Government con-

tracts.

Although the Michigan case does not constitute a

sufficient basis for identifying a trend or formulating

a prediction, it would be reasonable for Boards in

future cases to rely on established Government contract

remedy-granting doctrines in formulating "general

contract law" and to leave the UCC to its traditional

areas, i.e. acceptance and warranties.

Disputes Procedure

The small purchases disputes process is governed by
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the Contract Disputes Act of 1978,138 which was

effective 1 March 1979. The Act is applicable to said
4

purchases whether or not implemented by contract

clause. 139 There are basically three separate

forums under the Act from which relief may be granted:

the agency (contracting officer); the Boards of Contract

Appeals; and the U.S. Court of Claims. The discussion

below is intended as a general overview of the pro-

cedures under the Act which are applicable to small

purchases. For a more detailed analysis of the Act see

2 R. Nash, Jr. & J. Cibinic, Jr., Federal Procurement

Law, Chapters 30 and 31 (3d ed. 1980).

Agency (Contracting Officer) Decision

If the contractor and contracting officer can

resolve their differences through negotiation, the

formal procedures of the Act can be avoided. If how-

ever, a settlement cannot be reached by the parties,

the formal disputes process may be initiated by the

contractor submitting to the contracting officer in

writing his "claim" against the Government. 140 Para-

graph (c) of the Disputes clause attempts to define

"claim".141 The scope of the disputes process
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includes all claims "relating to contract" which would

include breach of contract actions. 142 The basic

requirement for a claim by the Government against the

contractor is for said claim to be reduced to a final

decision.143

The Act requires the contracting officer to issue a

final decision on a claim of $50,000.00 or less, which

would include small purchases, within 60 days from

receipt of a written request from the contractor that a

decision be rendered within that period. 144 Para-

graph (h) of the Disputes clause states that pending

resolution of a claim the contractor shall proceed

diligently with the performance of the contract. 145

The contracting officer's decision on the claim shall be

final and conclusive unless an appeal to a Board of

Contract Appeals or suit in the U.S. Court of Claims is

timely commenced by the contractor.1 46

Board of Contract Appeals

Within 90 days from the date of receipt of a

contracting officer's decision, the contractor may

appeal to an agency Board of Contract Appeals.
147

In pursuing an appeal before the Board, a contractor
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may choose one of two procedures which is available at

the contractor's sole election: (1) Accelerated

($50,000.00 or less) 148 (2) Expedited ($10,000.00 or

less). 149 The rules of the Armed Services Board of

Contract Appeals are used below to illustrate the basic

differences between the two procedures.150

Expedited. 15 1 Appeals under this procedure

shall be resolved whenever possible within 120 days

after the Board receives written notice of the con-

tractor's election to use the procedure. Pleadings,

discovery, and other prehearing activity will be per-

mitted to the extent it is consistent with the 120-day

limit. Decisions will be rendered for the Board by a

single administrative judge. The decision will contain

only summary findings of fact and conclusions. A

decision against either party shall have no value as

precedent and in the absence of fraud shall be final and

conclusive and may not be appealed or set aside.

Accelerated.152 Appeals shall be resolved

whenever possible within 180 days after the Board

receives written notice of the contractor's election to

use the procedure. The parties are encouraged to waive
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pleadings, discovery, and briefs. Decisions will be

rendered for the Board by a single administrative judge

with the concurrence of a vice chairman, or by a

majority among these two and the chairman in case of

disagreement. The decision will normally be short and

contain only summary findings of fact and conclusions.

A decision will be considered as precedent and may be

appealed.

It should be noted that the contractor may elect

the Accelerated procedure rather than the Expedited

procedure for any appeal eligible for the Expedited

procedure. 153 Before the contractor elects one of

the procedures, he must consider the importance of such

issues as discovery and right to appeal as well as the

expense involved in a more formal appeal.

U.S. Court of Claims

There are two avenues of relief under the Act which

involve the Claims Court. In lieu of filing an appeal

with the Board of Contract Appeals, the contractor may

bring an action directly on the claim in the Court.
154

The action must be filed within 12 months from the

date of receipt by the contractor of the decision of the
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contracting officer and shall proceed de novo in

accordance with the rules of the Court. 155

The Court of Claims may also be used for appellate

review of a decision of a Board of Contract Appeals.

Either party may appeal the Board decision to the Court

within 120 days from receipt of the decision.156 The

Board's decision will not be final and conclusive on a

question of law, but a decision on any question of fact

is final and conclusive and shall not be set aside

unless the decision is fraudulent, or arbitrary, or

capricious, or so grossly erroneous as to necessarily

imply bad faith, or if such decision is not supported by

substantial evidence.157

The two avenues of relief leading to the Court of

Claims may frequently be valuable to many Government con-

tractors. To the small purchases contractor, however, the

length and corresponding expense involved in a suit will

rarely be practical.
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FOOTNOTES

CHAPTER FOUR

115. Excusable delay provisions are included in

Paragraph (c) of the Default clause in SF 32 and

Paragraph (d) of the Termination for

Default-Damages for Delay-Time Extensions clause

in SF 23-A.

116. See Westinghouse Electric Corporation, GSBCA

5029, 78-2 BCA 1 13,328 (1978); G. A. Karnavas

Painting Co., VACAB 981, 72-1 BCA 1 9384 (1972);

Associated Electric Company, Inc., ASBCA

12918, 68-2 BCA 1 7224 (1968); Scientific

Equipment Mfg. Corp., ASBCA 10163, 65-1 BCA 1 4819

(1965); World Electrical Specialties Corp., ASBCA

9510, 65-1 BCA 1 4679 (1965).

117. United States v. Utah Construction and Mining Co.,

384 U.S. 394 (1966).

118. 41 U.S.C. S 601, et. seq.

119. 41 U.S.C. S 605(a).
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120. See Bostick-Finch, Inc., GSBCA 4955, 4994, 78-1

BCA 1 13,105 (1978); Acme Litho Plate Graining,

Inc., ASBCA 2879, 56-2 BCA 1 1091 (1956).

121. 41 U.S.C. S 602.

122. DD Form 1155r-I is applicable to purchases outside

the United States, its possessions and Puerto Rico

(DAR S 3-608.2(b)(2)).

123. DAR S 7-103.12 shall be included in contracts

subject to the Contract Disputes Act of 1978.

124. DAR S 7-104.84(a) has been substituted for

General Provision 15 of DD Form 1155r (supra

note 41).

125. DAR S 3-608.4.

126. See Peters Machine Company, ASBCA 21857, 79-1 BCA

1 13,649 (1978) (Inspection and Acceptance).

127. Pending the publication of a new edition of the

form, the Disputes clause in S 1-7.102-12 shall be

substituted for the Disputes clause in Article

4 (FPR S 1-3.605-2(b)(1)).

128. FPR S 1-3.605-2(b)(2).

129. DAR S 16-402.2; FPR SS 1-16.402-1, 1-16.402-2.

See Appendix A-11 for SF 19.
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130. DAR 5 16-402.2(b)(2).

131. Supra note 116.

132. Supra note 119.

133. See 1 R. Nash, Jr. & J. Cibinic, Jr., Federal

Procurement Law, ch. 12, sec. 3 (3d ed. 1977).

134. See Klass Engineering, Inc., ASBCA 22052, 78-2 BCA

1 13,236 (1978).

135. Peters Machine Company, ASBCA 21857, 79-1 BCA 1

13,649 (1978). For a discussion of the

implication of this decision, see 2 R. Nash, Jr.

& J. Cibinic, Jr., Federal Procurement Law, ch.

23, sec. 3,n.11 at 1615 (3d ed. 1980).

136. Supra note 133.

137. ASBCA 24419, 80-2 BCA 1 14,670 (1980).

138. Supra note 118.

139. Supra note 121.

140. 41 U.S.C. S 605(a).

141. Supra note 123.

142. Supra note 140.

143. Id.

144. 41 U.S.C. S 605(c)(1).

145. Supra note 123.
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146. 41 U.S.C. S 605(b).

147. 41 U.S.C. S 606.

148. 41 U.S.C. S 607(f).

149. 41 U.S.C. 5 608(a).

150. DAR app. A.

151. ASBCA Rules 12.1, 12.2.

152. ASBCA Rules 12.1, 12.3.

153. ASBCA Rule 12.1(a).

154. 41 U.S.C. S 609(a) (1).

155. 41 U.S.C. S 609(a)(3).

156. 41 U.S.C. S 607(g).

157, 41 U.S.C. S 609(b).
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CONCLUSION

The small purchase procedures have been designed

to cut through the "red tape" associated with the

typical Government acquisition. The relative

simplicity of these procedures coupled with the fact

the contractor has less at stake in a small dollar

contract have served to entice the contractor to be

less careful in his transactions with the Government.

But "simplicity" does not equate to "security" for the

contractor.

The more important concept for the contractor to

keep in mind when dealing with a small purchase is that

it is probably a unilateral contract with all the

pitfalls that were discussed in the previous chapters.

In addition, the contractor must realize that, at best,

the General Provisions applicable to the small purchase

contract will be simplified versions of the clauses

applicable to the standard Government procurement

contracts. Further, the desired remedy-granting clauses

may be nonexistent.
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Much of the uncertainty in the small purchases

process has been perpetuated by the fact it was not

cost effective to pursue a dispute beyond the con-

tracting officer decision. The recent increase in the

statutory limit to $25,000.00 will undoubtedly mean

the Boards and Court of Claims will become more active

in providing the needed guidance in this area. But as

it currently stands, the supplier should realize that

although the dollar value may be smaller, his actual

business risk may be greater under the small purchase

procedures.
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c..der qitotattors. or Oiodithtatumbt thereof received after the date itndicated should suich action be lit the Commerce in uabtamiticonuoiid materiask and other products and materials ended to fill tha order.
smu ofte osentnmtt Thein a request (or infor'maftion andI quotations furnhed an Sea ,fferv. When S ATPYM TPR EUE-

quinse. eompleeeblocksi i, 12. .23. 25 If yousiar unable to quoit, plaar advise This raqsmt idrtes IsnATPAMNoROEUE
cmn tht Governmentt to Pea any cost incurred to preparation or the submission of the gumamo or to Oro fb~i. This as a fag payment arder Inoict will be paid on the baums or the Contractor'%
paortiir or cotract for supplies or servicesey 110 a pmentoN somomwae al. £.shtpeeen Gp AM& a sseks Pow of AM Nttoipg by the

GENERAL. PROVISIONS (6) Rp naiy for Separi Tale to the supplies sh" a tlc in the Govsernment upon Sdivery to a
I. INSPECTION AND ACCEPTANCE- Inspection andw acceptance will be at deataosion. ausnats Pout Office Of common carrier fot shipmtent to the Wspcfed destination If shipment as by meanis other than
oieraPtenptoial. Until delivery and acceptance. and after any rejections, risk or tessawl he on te POrN @1Kt or common carrier, titlet so the supplies, sha vat tn Ilth Government u pon delivery to the poutl
Contactor unless lot tattls Irant aqisagm of the Unae" Sates Govertnment Notwithstanding the Of first receipt by the Cjvetsst owlsad n y Other provision of the purchase order. thet
rquirements foe any Ooverunent mospection and test contained in sperificautiots aprplicable to this cotat Contractor shel asusmeat renposumbimty mad risk of loss for supphies t not raceived at deintion. liii
ms where spoasred nmutcisons or tests are specified for perforianor solely by the Governmoent. the daiaged in tiaisit. or imoulpoi coniformitng to purchase requtirements The Contractor shal eother replace.

Constractoe shaall prformn or bave perforated the taspections and test required to substanite that the reac. or coen Kuet ppiesproodyat ha- e mse. provommar istructions to do so art furnished by the
tglpples arid atserices Provided under the contract coinform to thet drawings. specifications, and contract ContmcttttOff'mm werbas aiety tIfyldays from thedaso itle to the supphoesovests in the Goverommit
fautrebsas lieda ereinn. including if applicable the technical requirements for the manufactures' Pont Set FIP.WA o00f IINsOW
abers spacfted hereon. (I) 11po delvry of stepphes to a porN offie comomn carrter or in ihipmeai by other means.

2. V~Tle sa GU NTIf'-ordta~omdsqteemtyfatyoeroidorbtuvwttatw he Point of first no"" by the Govierament, the Contractor shel Prepaosri sInvoice in accordance withWAIMYON ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~~~~Cat Of 42A M oovraini h m~ fnyat tgdfrb l m o r f te tmeal Provasoin 4111vichmo Ordet-.r. em that invoices ativ a hbhr pawbashas accepted unless such sariation has born caused by conditionis of touched. shipping. or packing. or asemn sl be propoed namacemwasihe provinsof she a Inete ashpmby either post
allomm ins manshwunag processas. and thet only to the extent, if any. seciflood eblahr is dt of m oe imho ialdte(lsothivkredsouqint gen
contract. address of Curret. bill of Inodirs arnabe or tubat shimen documet aumber, or rI atta capies of such
3. PAYMENTS-hInaioms shall be submitted in qasimplacte faone copy abem be moated svraitea documut o his invoice as eviduice o(shipoot in addition the inroice shall be Fltulently imabeda
utions oterawise specified, and shall contain the follossmad nlaiton: Ceatraci or Or"e assive. Item *Fast Pay." Itn ato deivery by other than pon office or common carrier, a recomposed aonf the
aember. contract desicription of suplies tor servicess. stem. quantities, unit prioriand extended totalh. RAI of Contactor's deeer document shall halaased to dheinvoiraa esideacrotddvery. -
lalliag number anod weight of shipmaet will he shown for shipai on Goveroam bl of Ladiagd. Umlaut (a) If the punelsase peicr sacluiesthei cost of tranosparsatian. the contractor shall eatiithe ptopaid
almrie - eIfieRd, poyment wilt be Iad on paihtta deliveries accer ed by the Government whon the shippaig co. on the insowe as a fpor item.- The coel of Partil pown snmrance will not be paid by thve
amsount due on such divires so warrants .Goverment. If torspoesation charges ame Separately staed on the invoice, the Coentractor agree to reaim
4. OISCOIINT-ln connection with any discount offered, time will becoinpuseod from dawe ofoldiveary reaedpi freight hilt or other transpoeration billings paid separasety forma period of three years Sad to
ofther I pttat to cer wishen acceptance is at the potnt of origit, or fron dote of delivtry at OdistIoi or fiurnjgb match bills to the Govenmt whin requested for auda purposes
Port of embarkaion when delivery and acceptance are at either of these poinits. or from the dat the correct (3h In rhe event this order requires the preparation ofta Material Inspection and Roeiing Region
tftsoicar orr voucher is received in the office specified by the Government, if the latter is Leter that date of (DD Fortm 250), the cntractor he thr ospoon of either preparing the DD Fottm 250 or including the
deliver). Paymnimt is deemed to he madec for the purpose of sernum& thr discount on the date of mailing of following informnation on the invoirce. itt addition to that required at (c I ~I above. tA) a statement in
the Government check proesnent letters "NO DD 250 PRXEPARED". (Bt shipents number. IC) mode of shipmeont; and (Dl at

line saers level. It) National Stock Number and/or Manufacturer' part number, fii) unit of easure. (iil)
SDPTEB-ts) Esott asaterwase provided in this contract, any dispute concerning*s question of SbifiTa-Pomt, (ivlarls-For-Poit if in contract, andtfryMILSTRIP document number if in coiact

(act athistn under chit coes which is no disposed of by agreement shall he decided by the Conractiagl 41) Cftwion of Inic e. The Contractor agrees diat the nibmassion of an invoice to the
Officer, who shal mail or otherwt furtish a copy thereo to the Contractor. This decision tha be final Government for Payment is a certificaion that the supplies for which the Government is being hilledt have
and eomeluwr makes, anothin 30 days far th doe of ript of such copy, the Contractor nedl or been shipe or dishonred lo mecordmmo weith elipping iotwvwcrotis -nwed by t rderin officer, in the
Otherweise furnishes to that Contracting Ofl'icer a written appal addressed to the Secretary LThe decision of Qenatities shiywoo the inoice. ansd thatn such suIes are in the quaniey aid otf the quality doesignated bio
the Secretarny or his duty authorized representative for the derermuination of such appeals shall he final and the cited prstdtase otader.
zoncluse unless determined by a court of competent jurtheiction to have bern Fraudulent, or capricious, or OUTER SHIPPING CONTAINERS $HALL SE MARKED "FAST PAY'
mobsntrary. as so greasly erroneous as necessrly to imeply bad faith, of not supported by substainial Wg (The claimr appers if tro comtract a for serys'ei arid strct exemted lir apetilo-ale regular rm of the
evidence The Contractor shall be afforded ansopportunity to he heard and to offer esidence in suappot of ~fsnetfee.
hes appeal. Prtanding final decision of a dispute hereunder, the Cantractor thlall proceed dslaaly with the SEprICEntofMrtor. C FIUEnptt h nuttata nnpin aruiro oeac
Cnrfornance rf the contract and is accordance with the Contracting Officer's decision fbi This"Disputs woRVld apply W puruan to 2 SI -Excep toi this weren atonra t in e xemptof n. varith iontrcor anderasc
dlause does or preclude considerations of law questions ini connection with decisions provided far in a) sucontacthepldshl parua o9 F.6 of hs emlee cngragectprfni or, exesnf11-O the conractnor lrsan
ahbove. previded, that nothing at tho contract shl he construed as making final the decision of an suhantathe m himere scfidunder shl aofhsempioes egaged in therfoait g a ork otnad thoact o le%. a

admwtrsiseofica;.rrprsenass. orhoadonquesieullaamqnded (current inimum wagel Hisvever. in cases -here sctnion 6i teli2 of the Fast Labor Standard,
S.FOREIGN SUPPLIES- Thu contract is. subject to the guy Aomerican dict 141 V S.C. f0ksd as Act of 1931 is applicable, the ratest specified thoeei will apply All regataioni and interpretations sit the

i "lterr liExiecrittse Order 10382 of D~eeitber 11. t1"4. and anyrestinctions it approprniat act On, Service Contract Act of '196 exprsed in 29 CTR Part 4 erre hereby incorporated by reference tn thts
the picio.,anient of foreiin suplibes contract

7 CON~VICT LANON1- In connection with the performance of work under this contract. the Contractor ADDITONAL GENERAL PROVISIONS
aree not to employ any person undergoing sentence of imyrisonmn except as provided by public La. 17 CHANGES- The Contracting Officer ma% at anv time, by a writ order. anid uiheotl notice to the
S9t116. Sepember II0. theS5iJtiL S C 4082ftrjiand EnecutiieOrslrt 117,55 December 29.1973 sueties. make changes. within the genetal scope tiCthis contract. in iii drawings. de-igns. or spr,,icatioins.
S. OFFICIALS NOT7 TO BENEFT - Nos aner of or Delegate to Congress or resident comostsoler. where the supplies to be furtiished are to be ospcaly manufactured fort the Goverrnment in ac~ordancv
shall be admitted to aons snare or part of this contracet. or ro any benvefit their may arise threyront hot this teeworo: fil) mankhnd of shp -ei or patcking andl Into plae of deivrery If my such change causes an
provsion %sal noy be construedto extend to that contract if madesvith a corpotason fortits general benefit. inctease or decrease in the cost of. ot the timetrequired for perrforiance ofrthis conuract. whrthe, clunated

& CONVERSNT AGAINT CONTINENT FEES The Conractor w~sor&not nchanged obyurmyg orrho chansed y myaauleradr.ustmentisshalldjusmmade"I bbe m nitenan modifdifationn of thu
3.nvtmeimmoae CrreamVENANTca AGANS COTIGNTFESeCotractuon agareesthrnperor teln Contract. Ainy claimt by the Contractot for adjsments under this clause must asserted %Ohmn 30da %

spotterhas ben emplyed or etaine to soicit orsecurerhts rtirractupon aeatteonr , Pr by the fromthendar ofirof byhte Conifiroatoitheonticicaton of hange residedthat te ontractciin
fee a commission, percentage, brokerage, at contingent fee. esatyting bon& fide employeesD or ca tl Officer, if hr decides that the facts justf such action, may reciv and act sparn any such cean if arsere
eaiablivihed comtercial or seiling agencies maintained by the Contractor f or the Purpose Of Mtuing prior to final payment, under this contract Failure to asgree to any adiustimen shell bor a dispute concerning
bmns% 1bar breach or statin of this warranty the Government shagl hase the right to annul this contract a question of fact wathan thet meaning of the clause of that contract entiled "Dasputes " owever. northing
Without liabloois or in it% discretion to deduct f ran the contracr price or consideration or otheyrrwise recover, in thas clause sl excuse the Ctontracot from proceeding with the cosnact aschanged
the full amrount of such comission. percentage, brokerage ir contingenat fee.

IS GRATUffiES-tai The Government may. by written notice to the Contractor. tertminate the right of IS. TERMINATION FOR DEFAUI.T-Tbe Contracting Officer. bywo"tim notice. may terinmate this
the Contractor to proceed uider this contract it it is found after notice and heaing. by the Secoretary, orbits contract. in whole or in part. for faiheora of the Contractor to perform any of the provsions hereof in such
days micrnized frpresntuse. that gratuities tie the loon of ettseriffoimovt. Stfri or onreirwae were evnteCnrcoIhtb ibefrdmgs nudi h netcs trpoun iia upiso
offered or given by the Contractor, or any anta or representative of the Contractor, to any officerr or sevietorie theoatif Ib liabl dodermn iotclyueasng thate cot oraco wa sotilaulr iptil te
employer of the Governente webh a siew toward securnta a contract or securtng favorable teatmefnt with Contrasctor's faduret to perform is without hit and ha subcontractor's caontrot. fault or eligence, the
respect to the awarding sir amending. or the making of any determtnations with respect to the porforming of termination s "It he deemned to he a triaonfor convnensce nder paragraph 19 As used in is
suechonrcoo proide.ttatpheosided. thatthefacsthen eonntheSncetaoforbtheh ufactse puponon tehs h therstSecretary orcostrcthisrrmdulycnuatadiat niteds
rooltresentatise make %such findings tosiarfh in issue and may he reviewed in any comparitn court fb) Is the rmonhctm"sbnrao'ad"ucorcos m ssbonatrstaytir
meerntrhe contract is terminated as provided in paragraph to) hereofthti Government shall berentitled (ii to 1S. TERMINATION FOR CONVENUNSCE-The ContrecusOfficerby -nt"e notice, may terminate
puirsue the sant remedies agatnst the Contractor asit could pursue in the event of a branch of the contracti this contract, in whole or at part, when it is in the best interes of the Goerniment If this contrac, is for
byi the Contractor and litl aa penahty in addition to any other damages to which it may been'-... d by law to Supplies and is so suterinaed the Contractor shall he compesseeted in esztdanc witb Section VIII of the
eneilry damages in as amount tei; derenitteid htrte Soatretar' or ho dali 7atorilzed rersnnii Armed Services Procuremenit Regulation, is effect on this contract's date To the extent that this contract is
which shall be nor less than three nor mare then ten tua the costs incurred by the Contractor in proiding for services arid is so terninated. the Government shall he liable only for payment in accordance with the
ati, such rsitties to any vuch officer or emiployee it) The rights end remeihs of the Coersumem provided payment provsions of thu contract jar serstees rendered prior to the effectse daft of termnation
in the clause shall nor beexcluse arid are ain addition iC any other rights and remedies provided by la or 31 ASSIONAENT OF CLAWS- Clitns for monies decora to becomme dome unader testcontract shal be
OWrN acowin ...& omlgenippue te the MAeeieeMi at ams Act of #01. asammok" fiti Lli.5.C. FBI. 4t V. S
11 NENSGOTIAMON -The contra.t and any subcontract hereunder, a subject io the lemqpiaiow 13) Ro e'tr.ayts to anaIaL of stats no tia conta aMe no. to. t anse provided i
Act of lBI. assategist(SOU.S.C. App, J1 l m q ad a e dimisso coeainallOlareous aid At,&*soon"e. be Sbjet toradoaerset-off tSoWCb 21
oqeere by $twoe 06 ftresof. ad is subjmctso mny abteuI act of Congress peoniia wo the

rAsomdoeoof contcts 
. .

On beeno Ife-mid aid bes acpte this order by enecanag the Aseep ai brness

dos caurainag be covre by the moat favorable commercial warrantea the Contratcr Visa to my kswgens 0o tns 0-m~fid. mdft'rf 100,110i.J te rms andncodres sforin. sad armoes lopowfnrm the
encase for such supplies ot serics and that the rights. and remevders proreded herein are in adenm to AWR
and do aivo hlmi eny rh affoideal ID the Governmest by sos other ceause of tha contract.

011i O CONTRAEVOR SIGNATURSAD TTL
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STANDARD FORM 4
(June 1964)

U.S. GOVERNMENT

~~ PURCHASE ORDER-iNVOICE--VOUCHER

I Prescribed by Administrato of Gereral Services
FPR 1-3.605-1

44-107

If lost, will finder pleas, return to-

A-5



MUhi fae Is for ~fhl Goreuing ve say)

1. FW% ng he Form
(a) All cOpi of fte forn us be h~lbis. To Wn

Sure legibility. Indelible Pencil or bell-paint pen should
be used. SELLER'S NAME AND ADDRESS UM BE
PRINTED.

(b) Items ordered will be individualial aeed. i
OWa descriptions such as 'heardwere" we not accept-
abe. Show discount terms.

(c) Enter project reference or other Identifying de-
scription in space Captioned "PURPOSE.- Also, enter
proper accounting Information, 9 bnown.

2. Distributing Copies

COPY No. 1-41wv to seller. It is for his use as the
Invoice or as an attachment to his commerciel Invoice.

Copy No. 2--Give to seller for hi reor of the
order.
Copy No. 3-

(1) On over-the-counter transactions where de-
livery has been made, complete receiving report sec-
tbon and forward this copy to the proper administra-
tive office.

(2) On other then completed over-the-counter
transactions, forward this copy to location specified
for delivery. (Upon delivery. receiving report sec-
bon Is to be completed and this copy then forwarded
to the proper administrative office.)
Copy No. 4-Retain in the book, unless otherwise

3. Wheni Paying Cash at Timo mlePauhasa
(a) Enter the amount of cash paid and obtain

seller's signature In the space provided lon the Seller
section of Copy No. 1. If selle prefers to provide a
commercial cash receipt, attach It to Copy NIL 1 and
checkP the "Paid In cash" bokat the bottom of the

(b) Distriuton of copies when paym ent Is by cash

s reaned by Government: rep wasepuwe whren cash
Paymen MlIs mae. copy No. I Ms used Semsfter In
kiendin r"et for aek P 1mein

A-6



UW*"UICHASI. ORDEPLADICE-VOUOER

vfp w ID

P9U1U I~SIWIIIY TE

T DATE 01VIC ECIEP
0

OPDEPED BY aw3myw o

FINPUI AND ACCNITO DATA

PURCHASE - to sip hbhi hi Awm d5.ub 4w &am

NMWEVED U

TITLE I

smium to -w~ soe cond Jmiue

----------- -- ----- ,-----
I Util S A foaaoV o IFERN

to ~, Ma AIdP 0

PAC IT 0 CASH 009 PAC VOUCER -No

, ""l" mcu I. MMa W4VOmC
VIP CODE (be. k*N"o oy2

A-7
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(11-16.901-18 amended 46 PR 49859 10/8/81,
effective 2/1/82).

(NOTE Useof this form my be observed
erier--CH. J
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GINEW PROVOMM

1. CHANGES AND CHANGED CONDIIN 7. OFFICIALS NOT TO BENEFIT
(ai lh Lontreting u,ror nis in writing ties changies in the No roember of or delegate to Confiress o residno, commissoverf
showineso sfir., 1nCrton. Wirl.r, the eeralr' Sont of the .,ontrarr 4611I be admitted so an) sAare or part ofi this Contra. tat rsan.% benec
lb) The Controactow shall promptly natitj the Lontesrtgi Ol~cr in fit that MY asr slermfigam. but tis prvent"e shal amt be awgrugd
westg of subsurface ot latent p hvsical conditionss d~,rint moterial4 ID aered to this ctract if madele with a cmrpoermsss fat its gml
from those indicated to this contract or unknown unusual physical baet.

r conditions at the sitt before pin erthng turher with the work
cIt I I changes under (a) I o conditions uender (b) mnrasae or decimiser B UT AMERICAN

deg coat of. at time required lot lerfokrming the work. upon amrrmion The Comrtracoter. Abcoetrectors. material mien, and saippiers must
of a claim b% thet Contractor before final paymnent waider the contilac. compl) with rise buy American A" of March 5. 19)5 if(41 USC
a aItens equitable adjustment shall be made. excepi that so adjust. 106-110JI and Executive Order 10582 of December 1*, 1954 119

shal"dr lb)" be mead unless the notice requiwed thorem was led Itex ST11 (in substance the abasae reqsrr use pnercalh of
0unless the Contracting Oicer waives die swquiist themr diosnia isuexrept as otherwise authoir=ak the Conjoractreig

If1% th d ustmwet cannot be agreed upon the dispute s"al be ca mt soike Act ad Executive Order
ddd puruanit to Clause 59. ASSIGNMENT OF CLAIMS

2. TERMINATION POR DEFAULT-DAMAGES FOR DELAY- If this confrmc provides In payents ggeating SitO cor miese,TIME EXTENSIONS Ilisfemm due or to become due hrunder mmi be assigned
(si If the Cotracror dews not prose.utt the work so as to insure as prcodvd mil U SC 203 and all U.SC iij
completion or fails to complete it. within the time specifiedi the s
Gos~rnmenr may&. by written not.e to the Contracror. terminate his 14.CON VICT LABOR

right to proceed Thereafter, the Government mas have the work Ini coarsnctisn wtdh the performance of wrork under this cafetra the
completed and the Contractor shall be liable for an% reulting excess Contrractor norme amt to emlfpol an) persotn undergt,,.ng sentence. of
cost to the Gosernrant It the Government does not terrnate the imprenmerni at bard lbos
Conitractor s tight to proceed, he shall continue the work and shall be 111 COVENANT AGAINST CONTINGENT FEES
iable to the Government for ans actual dsmages cit asiored bs suthThCotaorsrnstatopeonrslin encasen

delaw unles% 6liidted damares fre stwr.latcd TeCnrco arnsta opro rslise-hsbe
(bi' The ( c,r~tracior s rith., re ptcv e, slh~l not he tertminsted nor efispvsed og retained to solic it or secue this cont'a .porn e sfrm
the Ccsrtiar,tr , harged % ith aita or I14q,tei darnages under 1, 1 frameI or un~frrmanesdai 5cr a commission. percentage brokerage or %on
above because of an% dells in completion ofthrie work due gos causes tiaggtit fee. egicerciag boom fide employees or bon& fide established
ocher than normal weathser beyond his csntrol and sithout his fault comrca or seling agenlcies maestriained bn the Contractor her the
at iseglience. including but not retrted to. acts ot God, amt of die PioPes of 5erverit business Foe breach or violation of this warrantie
public enemy,. acts of the Government t in either its sovereign or c"* the GovernMwet "Ial have the right to annul this contract without
treactual copseit"). acts of another contractor in the performance of a lbiblityo to ingo draticrin to deduct from the contract prie or con
contract isith'the Crosertiment. fires, floods, epidemics, quarantine 1111111tion. or odwate rmover, the full amount of such commisnsion
restricrions. strikes. freight embargoes and unusual

1' severe weather. percentage. broketage or contingent fet
or del&,s of subcontractors or suppliers due to causes beyond their
control and without their fault or negligence Pros ided' That the iz. PAYMENT OF INTEREST ON CONTRACTORS CLAIMS
Conrtraer shall within to days tromr the berinninfgo of an% such de. (a) Ifean appeal is filed b% the contractor from 4 iisu deecsi or tihe
Is%. unless the Contracting Otbh~er shall irtant further period of Cantracrig 0cet under dhe Disputes lieuse of this ocetreea i dnu:
time prior to the date of final pa. megit undter the contract. noatify a claim arisuig under thy contract, simple interest oin the r eint 0f
the Conitra. ting Qfitet in writing of the causes ot deleeN and the facts the claim banlls determined owed by the Government shtu' be ra%
relating thereto The Contracting Offiter shall consider the facts and able to the Contirrasa Such interest shall be at the rate detrmined
asertain the esrenst of the delas and eutend the timne for completing byj the Secretarrs of the Teasuri pursuant to public Las 92-4 1. lll
die work when in his judg ment the facts ;ustifs such an extensions. Sor 9. (hem rthe dace, the Conreacior furnishes to the Contra. tnet

54and hie decision shall be fnal and conclusive on the parties, subject Odlcer his written appeal under the Disputes clause of this contra~t
mnl) to1 appeal as provided in Clause so the date 0( (I a final tudament i.acourt offnoanpeter turisdv
(cI As used in paragraph i b) of this , louse. the term *subcontractors tean. cr1(2) mailaig to the Contractor of a supplemental areemen t
or suppliers means subcontractors or suppliers at any tier for execution eartier confirmninrtcomnpleteid negotiations between the

pars or carrying out a deciion of a board of contract appeals
a DIPUTES(b) Niotwitstanding (a). above. iII initerst shall he applied omli

;f IAny dispute conmerning a question o a.! as trising under this contract. froms the dae paymient win due if such dare is later than the filing
not disposed of b% ageement shall be decided bs the Contracting of appeal. and J121 iterest shall not be paid fot an. period of time
Officer. who shall rle his decision to writing and furnish a signed dar tie Contracting Officer determines the Contrastor has unduls
coy to the Contractor Such decision shall be finiall and conclusive delayed in purismijs his "emedies before a board of iontra. appeals. or
unrLs. within !10 days from the dare of receipt thereofl' the Cantracticr a cotert of comptent jurisdiction

,,. ,.mails or otherwise furnishes to the Contracting Officer a written
applesal. addressed to the head of the Feideral altency The Contracter is. EXAMINATION OF RECORDS BY COMPTROLLER
shall be afforded an oppecrtunirv to be heard aid go ofier evidence- The GENERAL
decison of the had of the Federal agency or his authorized trepe The clause m~dEn a ( o Records In Corigtrofllr GawIea
amanise shall be final and conclusive unles fraudulerit. or ospesemam. pfe 'by 41 CYR S~bar I-'. is applicaible die amut of this

W Wo atuary, or so Prcisely erroneorus as necessarily so imply bad ki. act ew 2E.500 mid was entered ito by swas of iscmtow,
gor fort supprtedb substantial evidence Pendingt final decisin of gbhodeong sall bsom restricted adcverrising. bet is sart opplicable

dispute breigt.the Contractor shall proceed diligently with the I ls connect am wmd into by means of kitmial adverteiga
d rativs owdecihsndiioc t a ce wt c e C iatng 14 I LIA TW N~ O F SM ALL BUSIN ESS CON CERN S

.gsac is) the h oyo heGvrmn sdrlejb rCnrs

Athi on xpns teContractor shall (a) obtain any necesaary that a fair psopotion of the purchases and conris. fot nipples end
heimer ad erit.(b) provide compeet superintendence. (c) gnreens for the Government be placed with small business concerns

take precautions niecessary to protect persons or properts against (b) Tbe Comtraarees to accomplish the massiue. amnount of
injury or damage and be responisibler for &siy such injury or damrag solibeontraectalt o mall buiess concerns that the Contractor finds
that occurs as a result of his fault or negligence. d j perform the to be coalstionit with the efficient performance of din contract
work without unnecessarily interferingr with other contractori' work
or Government asctivitie, Ie) be responsible for all damnage to work is. UTLIZAflONd Of MINORITY BUSINESS 1ENTERPRISES,
perforeed and materials delivered (including Government-flsmislsed iTefUatgda sapsal ftu(ar~ .nig t.
aetna . until complertion and final acceptance (Tat is rieplic thievea ii overnment tht snsesis busasei entr

S. MATERIAL. AND WORKMANSHIP Peass, shall bowt she maximum practi cable opppenant" ac. Pariiate
All moval acoepoared in sie work shall be aw aged the wouk shall a dwyaetfammn of Goeminainr contracts

bepk w na siliii and woiimulike mategoer Db gattewsh (bi Tbee L;aa I gre to se bit beat Wheats we cam out this
ad shall be mainact go der miapecto of he Comctll polin t he sgmmd of ie ssuconteacts to thee tallest esest str

06M or his duly iathoeseed lnraws emwe who my msnv dier wa t efeek tee oe hs amed. As msa d o chan cs
Commrtar to conest dafleg:ioie wms or mammals wihot meat t. doe amtinma5sy business enterpeset swans a blossom at
a Or Goerntsment. im 50 Penan of wbisha owned bt ineiy- pro mowers or. in

ow of pishealy avow hssaneaes, at least I, I Peeao of die mi of

6, ~~~~ ~wm mommad OCO TIArOLse by mowsn group membem For der piaxan of this
PqU paylumpta sale to0peeca f divaeofwosi dpafori debieasion. anety poeanp members are Negroes. Spamids-wsp ng

Government IT Conrctor will moth she Government when all mmos he acomersr regarding thew seuis as amcm n sewss6k *compleft Final payment Will be Made alle 111nal1 aCCCpomne ieorsesr a leaso m n depselnenr neisaae
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