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EXECUTIVE SUMMARY

A. BACKGROUND AND PROBLEM STATEMENT. There is widely expressed need for flexible
contracting methods to acquire complex services in an increasingly rigid
contracting environment. Flexiblecontractingmethodsareparticularlyimportant
when Engineering/Professional Services must be procured. "Task Order"™ contracts
are being used to fulfill this need for flexibility. However, their use creates an
atmosphere for potential abuse due to an absence of regulatory guidelines.

B. OBJECTIVES. The primary objective of this research is to identify and/or
develop appropriate methods of quick reaction contracting for
Engineering/Professional Services. A secondary objective is to develop guidance
and procedures for the application of those methods.

C. RESEARCHDESIGN. Research consisted of a review of current literature related
to the many varied aspects of acquiring Engineering/Professional Services.
Additionally, field interviews were conducted with knowledgeable and experienced
personnel within both the contracting and technical fields.

D. CONCLUSIONS. The procurement system cannot adequately respond to needs for
expeditious contract placement of unanticipated requirements for
Engineering/Professional Services. The present method by which these needs are
sometimes fulfilled is the task order contract. There is inadequate guidance for
the use of these contracts. The applications of task order contracts should be
limited and new methods and procedures must be implemented.

E. RECOMMENDATIONS. Short term solutions include the development of adequate
procedures for the use of task order contracts and the implementation of a quick
reaction contracting method known as Multiple Basic Ordering Agreements. Long
term solutions include changing regulations and developing a DARCOM-wide quick
reaction contracting system that allows the flexibility necessary for mission
accomplishment.

ii



EXECUTIVE SUMMARY,

TABLE OF CONTENTS

LIST OF FIGURES. . . & & ¢ o ¢ ¢ o o o« &

CHAPTER

Io

II.

INTRODUCTION . . & & & ¢ ¢ o o o &

A.

TECHNICAL NEEDS AND SYSTEM CONSTRAINTS

Background and Problem Statement

Objectives o« v ¢« ¢« o ¢ o o o &
SCOPEs ¢ o o o s o o o ¢ o o
Report Rationale . . . . . . .
1. Report Theory. . . . . . .
2. Research Design. « « « +

3. Report Organization. . . .

Ao

Standard Versus Nonstandard Requirements

1. Standard Requirements. . .

2. Nonstandard Requirements .

Technical Needs Versus Procurement System Requirements

Need for Quick Reaction Contracting--Example

1. Background Scenario. . . .
2. Urgency Consideration. . .
3. Procurement Considerations
4, Mission Analysis . . . . .
5. Possible Outcomes. . . . .
a. Outcome 1. . . . . . .
b. Outcome 2. . . « « . &
c. Outcome 3. . . . . ..

6, SUMMArY. o « o o o o o o «

iii

PAGE
5 ook
. Vi
. 1
o M
. 2
. 3
. 3
. 3
. 4
. 4
. 5
. 5
.« 5
5 B
. 6
M
7
o T
. 9
. 10
. 11
)
. 13
. 13
. 14



III.

Competition. « ¢« ¢« ¢« ¢ ¢ ¢ ¢« ¢ ¢ o o & o &

Small BusinesSs o « ¢ o ¢ ¢ o o o o o o o o

Fixed Price Contracting. « « « « o« o o« « &

Summary.

CONTRACTUAL SOLUTIONS. & & ¢ « ¢ o o o o o o &

A.

B.

Introduction ¢« ¢« & ¢ ¢ ¢ ¢ ¢ ¢ ¢ o o o o &

Alternative Method Considerations. . . . .

1. Criteria for Use ¢« v« ¢« ¢« ¢ ¢ o o o o &

2. Contractual Vehicle. « ¢« o« ¢ ¢ o o o «

Alternative Methods of Contracting . . . .

1. Time and Material and Labor Hour

2., Letter Contracts « v« ¢ ¢ ¢ ¢ ¢ ¢ o« o &«

3. Task Order Contracts « « « ¢« « « « o &

de

b.

Ce

General. « ¢« « ¢ ¢ ¢ o ¢ ¢ o o o

Characteristics. « « ¢« ¢ ¢ ¢« ¢ o

Contracts

Applicability of Task Order Contracts.

4, Basic Ordering AgreementS. . « « « « + &

de

b.

General. « « o o « o o o o ¢ o o

Multiple Basic Ordering Agreements
(1) DOD Version. « « « « « o « « «

(2) Civilian Agency Version. . . .

New Concept Basic Ordering Agreements.

Application of BOA . . . . « . . .
(1) Multiple BOA . . ¢ ¢« ¢« « o« « &

(2) New Concept BOA's. . . . . . .

5. Quick Reaction Work Order Contracts. .

de

General. « ¢« o ¢ o o o o o o o o

iv

PAGE

. 15

. 25



Iv,

b. Contractual Procedures « « .« . .+ &

(1) Award of QRWO. .

(2) QRWO Placement .

c. Application of Quick

D. Prequalification . . . . . .
E. Conclusions. « « « « « o« o &

CONCLUSIONS AND RECOMMENDATIONS,

A, Introduction . . . . . . . .
B. Conclusions. . « « « + « .+ &
C. Recommendations. . . . . . .

1. Short Term Solutions . .

a. Task Order Contracts

e & o s o o

Reaction Work

b. Multiple Basic Ordering Agreements

2, Long Term Solutions. . .

a. New Concept BOA's. .

b. Quick Reaction Work Order System .

APPENDIX A - SAMPLE TASK ORDER SOP . .

APPENDIX B - BASIC ORDERING AGREEMENTS:

FOOTNOTE s . L4 . L] . L] . . . . L . . . .

SELECTED BIBLIOGRAPHY. . . . . . . . .

STUDY TEAM COMPOSITION . . . . . . . .

AN INNOVATIVE

TOOL. . L .

3y
34
35
36
37
38
39
39
10
10
10
40
11
41
B
41
43
50
58
60
62



LIST OF FIGURES

FIGURE

i

2.

Planned Program. . . ¢ &« ¢« ¢ ¢ o ¢ o o o o o o = o o o o o

Actual Program . . . . R | 0

vi



CHAPTER I

INTRODUCTION

A. BACKGROUND AND PROBLEM STATEMENT.

During recent years, those persons familiar with the Department of Defense
(DOD) acquisition process have witnessed the contracting environment becoming
increasingly rigid. Emphasis upon expanded competition and implementapion of
programs for achieving national socioeconomic objectives, although well-
intentioned, have contributed to the rigidity.

The technical complexity of DOD acquisitions coupled with contracting out
policies,pergonnelceilings,andincreasingWOrkloadshave1edtocmcreasesinin-
house ability to provide white-collar technical services* that are necessary to
support various programs. There is a widely expressed need for flexible
contracting methods to acquire these services. At the same time this need is being
expressed, more controls and restrictions are being implemented. Needless to say,
some degree of control is necessary to minimize possible abuses, particularly in the
area of acquiring white-collar services; however, contracting methods flexible
enough to meet valid requirements must exist. Flexible contracting methods are
especially important when unanticipated engineering services in support of
Research and Development (R&D) are required. In the R&D contracting environment it
i1s not always possible to foresee a specific need early enough to allow standard
procurement practices to prevail. Standard practices require an average of three
to five months from the time a need is recognized until a contract for the required

services is placed with industry. Unanticipated requirements which demand

¥ NOTE: For the purposes of this report engineering/professional services,
white-collar technical services and related terms are used interchangeably. The
terms are broadly defined as referring to intellectual labor rather than physical
labor.



expeditious action frequently arise. Even in those cases where the general nature
of arequirement (or sets of requirements) can be predicted, the specific amount of
work and the specific scope of the work cannot be defined until the actual need
materializes.

Major Subordinate Commands (MSC's) of the US Army Materiel Development and
Readiness Command (DARCOM) respond to these unanticipated needs in varying ways. A
somewhat common approach is utilization of a variation of the Cost-Plus-Fixed-Fee
(CPFF) level of effort term contract in which the contractual statement of work is
described in very general terms. Specific work assignments (Task Orders) are
placed with the contractor as defined needs materialize. Flexibility is the prime
reason for the use of task order contracting; however, this required flexibility
creates an atmosphere for potential misuse due to an apparent absence of specific
guidelines. Significant problems relative to this form of contracting have been
noted. Those problems include the avoidance of competition and the absence of
proper funding controls. There is a need for an examination of the contractual
methods used for acquiring white-collar technical services in cases where urgency
is a critical factor.

B. OBJECTIVES

As stated under Section A above, DARCOM MSC's use varying methods to procure
unanticipated specific requirements for services. Consequently, the differing
methods must be examined for their applicability to various contracting situations.
Therefore, the objectives of this study were to:

1. Identify and/or develop appropriate contracting methods for the type of
services described in Section C, SCOPE, which follows.

2. Ascertain the relative effectiveness of the various contracting methods
for various sets of circumstances.

3. Develop guidance and recommend procedures for proper application of

contracting methods.



4, Attempt to identify and resolve funding issues related to the various
contracting methods.
C. SCOPE.

This effort focuses upon methods for contractually acquiring various types of
Engineering/Professional Services in support of R&D when the need is urgent and the
requirement is either unanticipated or anticipated in only a general sense.
Engineering Services in Support of Production (ESP) were not a part of this study.
The primary focus of this research is on those contractual methods that allow quick
reactions to various problem situations where it is extremely difficult or even
impossible to develop specifications or estimate the extent of work with any degree
6f confidence prior to the actual need arising.

It should be emphasized that the flexible procedufes discussed in the report are
not intended to substitute for good acquisition planning by technical elements.
Standardprocurementpracticeswillsufficeforthenmjorityofcxmtractualactions
for normal development programs.

D. REPORT RATIONALE.

1. Report Theory. ’

Both contracting and technical personnel must be familiar with the
regulations governing the acquisition of Engineering/Professional Services. In
order to deal with perceived inadequacies and to combat potential abuse, various
regulations have been issued. Most notable are recent changes to DAR Section XXII
(Service Contracts) and the issuance of Army Regulation 5-14, Managing Analytical
Support Services (15 Oct 81).

It would not be feasible for one report to cover everything. The main
concern of this report is to explore contracting methods appropriate for acquiring
Engineering/Professional Services. Therefore, the main focus of this report will

be on those methods.



2. .Research Design.

Research began with a thorough review of recent literature on the many
varied aspects of Engineering/Professional Services contracting. The literature
included previous research work, regulatory and policy guidance, decisions of the
ComptrollerGeneral,andreportsanddataissuaﬂbyvariousGovernmentagencies. A
very broad perspective was obtained from field interviews with knowledgeable and
experienced personnel within both the contracting and technical fields. Due to the
nature of the problem, all research was operationally oriented.

3. .Report Organization.

Chapter II examines the types of situations that support the need for quick
reaction contracting methods. Chapter III documents existing and/or emerging
contractual solutions and explores various aspects of the different methods
including criteria for their application. Chapter IV sets out conclusions and
recommendations oriented toward successful accomplishment of quick reaction

contracting.



CHAPTER 11

TECHNICAL NEEDS AND SYSTEM CONSTRAINTS

A. STANDARD VERSUS NONSTANDARD REQUIREMENTS.

For the purpose of this discussion it is necessary to separate requirements for
Engineering/Professional Services into standard and nonstandard categories. The
purpose of this separation is to contrast these categories. However, this study
concentrates on nonstandard requirements.

1. Standard Requirements.

Staﬁdard requirements are defined as those needs that can be readily
accommodated by the structure of the procurement system within DARCOM, The
structure of this system is based primarily upon law and policy.

Standard requirements are specific needs for services recognized and
planned for early enough to allow the procurement system adequate leadtime for
contract placement and contractor performance. Depending upon certain variables
such as the value of the contract and competition considerations and negotiations,
the purchasing of fice may have to initiate action on a standard requirement as early
as six months prior to the point at which a contract must be awarded.

Those familiar with the procurement system are aware that compliance with
laws and regulations (also good business practice) sometimes requires what would
seem to be an inordinately long time for contract placement. As the system
presently exists, these leadtimes are necessary. Because of extended procurement
leadtimes, the system is primarily oriented toward satisfying what has been defined
as a standard requirement.

2. Nonstandard Requirements.

Nonstandard requirements are those needs that are not only unanticipated
but also require immediate action. Mission accomplishment would mean need

fulfillment occurring in quick response to need recognition. A classic example



would be an unanticipated problem "popping up" at an inopportune time in a
development program. The occurrence of that problem at that time could cause
delays in the program unless the solution was immediately available. Because the
procurement system is primarily oriented toward standard requirements there are
problems that tend to arise when the system tries to fulfill a nonstandard
requirement. Due to that orientation, there is a general system deficiency when
nonstandard requirements must be handled. Methods for dealing with nonstandard
requirements are examined in Chapter III.

B. TECHNICAL NEEDS VERSUS PROCUREMENT SYSTEM REQUIREMENTS.

In some instances the needs of technical personnel are found to be in opposition
to the obligations of contracting personnel. The opposition becomes very
noticeable when one queries project engineers involved with in-house R&D efforts.
Engineers seem to have a common vision of the ideal procurement method. Each time a
task arises which cannot be satisfied in-house, the engineer selects a well
qualified contractor and simply tells him to go to work. The contracting officer
merely ratifies actions, does the paperwork and does not impede the engineer's
mission. Actually, few engineers would seriously argue for such a naive
arrangement; but when faced with apparent interminable delays, many would come
close.

An examination of the reasoning behind that vision of the ideal procurement
method is crucial if one is to gain an understanding of a serious weakness in the
procurement system. This weakness is the inability of the procurement system to
adequately respond when the Government must expeditiously acquire
Engineering/Professional Services. Chapter III documents the various contractual
methods presently utilized or proposed to acqﬁire those services. The stated
weakness will become more apparent upon completion of that chapter. However, the

purpose of this chapter is to substantiate the need for quick reaction contracting



methods. To do so, it is necessary to develop a composite of reality at DARCOM Ma jor
Subordinate Commands and present that composite as an example,

C. NEED FOR QUICK REACTION CONTRACTING--EXAMPLE,

1. Background Scenario.

A project engineer is assigned responsibility for the development of an
improved gas mask air filter element to replace filters currently in use. The
improved filter is necessary because a hostile country is developing a new nerve gas
that penetrates the ev: - _--sww uata has not
only confirmed the nerve gas development efforts but also has surmised that in 24
months the hostile country's armed forces will have the capability to release this
gas on US forces. It is critical tLual Lmpiroved replacement filters which
adequately protect against the new gas be in the hands of US field troops within 24
months.

2. Urgency Consideration.

In-house development efforts begin immediately because it is known that
combined leadtimes for purchase, manufacture and distribution of the filters total
12 months. Since the hostile country will have this new gas available for use in a
tactical situation in 24 months, the project engineer must have all development
efforts completed in 12 months. Figure 1 shows the planned program schedule.

As time passes, in-house development progresses according to schedule.
Preliminary test results on the new filters are promising. They adequately remove
all traces of the new gas. Nine months of the 12 month development cycle have
elapsed and final testing has begun. Unexpectedly, souie iilters are failing to
perform. The project engineer has attributed those failures to a set of
circumstances in which a particular humidity-temperature index and bright sunlight
cause a breakdown of the chemically treated fibers which comprise the new filter.

This means that if hostile forces used the new nerve gas on US troops during a sunny
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day when the temperature was between 60-80 degrees Fahrenheit and the relative
humidity was between 87-92 percent, the filters would fail to protect the troops.
The project engineer sets out to solve the problem but discovers in-house resources
are inadequate. The necessary facilities and personnel are not available. He
concludes that the assistance of XYZ company, which has the expertise in this field,
is urgently needed.

3. Procurement Considerations.

During the next few days, the engineer performs the administrative steps
required to complete a procurement package. A Scope of Work (SOW) is written; a
cost estimate is‘developed; funding is made available and all other documents,
including a justification for sole source, are prepared. The entire package is
then hand-carried to the purchasing office with a request that a contract be placed
expeditiously with XYZ company.

The purchasing office performs a review of the requirement and concludes
that a noncompetiﬁive action is inappropriate since it is not positively known XYZ
company is the only firm qualified to do the study. The sole soure justification
emphasized the importance of timeliness and stated that XYZ company was the only
firm that could perform within the required time. But the contracting officer, from
long experience, was confident that competitors who could meet the delivery
schedule were available.

Urgency and the necessity for sole source actions are troublesome terms
for contracting personnel who work in R & D activities. Technical personnel, who
are mission driven, find it difficult to understand and appreciate the strong
statutory and regulatory mandates for competition in Government procurement. The
perception of many engineers is that, too often, the procurement function is
unnecessarily inflexible.

The contracting officer also noted that XYZ company was classified as a

large business and he had seen numerous instances where small business performed



well despite the objections of technical personnel desiring sole source awards.
Because his command had been cited for a high proportion of sole source awards and a
low proportion of Small Business set-asides, he saw this procurement as a possible
opportunity to correct the imbalance. In a reéent staff meeting all contracting
officers were told to make special efforts to adhere to the DOD policies that call
for maximizing competition and Small Business participation. The contracting
officers knew that their job performance ratings were at least partially based upon
how well they implemented and followed procurement policies.

The contracting .officer held discussions with the project engineer and
concluded that minimum requirements for facilities and education and experience of
personnel could be developed and be used for evaluation criteria in a competitive
Request for Proposal (RFP). After reviewing the minimum requirements with the
local Small Business advisor, the contracting officer deemed it necessary, over the
protests of the project engineer, to make the fiber breakdown study a 100% Small
Business Set-Aside.

Additionally, since the Government cost estimate was based upon 500 hours
of a "Senior Physical Scientist" at a cost of'$37,500, the contracting officer
further concluded that a fixed price level of effort contract would be most
appropriate for this R &D study. It would be a good idea to use that contract type
since his command had recently been criticized for using too many cost-type
contracts for efforts under $100,000. It was believed that the flexibility value
of cost-type contracts was outweighed by the administrative cost (audits, etec.)
associated with those contracts if the value was under $100,000,

The project engineer was told he could expect a contract award in only three
months because of the high priority of the requirement.

4, Mission Analysis.

At this point it is important to pause and briefly examine the various

motivators, goals and pressures that affect the decision process of both the

10



engineer and the contracting officer. The engineer perceives his mission as
overcoming the fiber breakdown problem quickly enough to assure that the improved
filters can be distributed to the troops prior to the hostile country gaining the
capability to use the new nerve gas. The contracting officer, while sympathetic to
the goal being pursued by the project engineer, must fulfill obligations that the
project engineer sees as nonmission oriented. These obligations include the
con£racting officer's requirement to comply with applicable laws, procurement
regulations, and both written and unwritten procedures and policies. It may be
very difficult for the contracting officer to place primary emphasis on the
engineer's mission if the contracting officer considers the contracting mission
regulatory constraints of equal importance. As can be gleaned from the example
above, it is possible for the engineering and contracting missions to have some
degree of conflict between them.

5. Possible Outcomes.

For the purposes of discussion, three possible outcomes based upon the
example are presented below. Obviously other outcomes are possible and other
options could have been considered, but they will not be explored because they are
not germane to the topic at hand which is the need for quick reaction contracting.

a. Outcome 1,

If it is assumed that a competitively negotiated contract for a three-
month study was placed with an adequately qualified small business (since the
requirement was set aside for small business) in three months time and, if it is
further assumed that performance was acceptable and no other problems occurred, US
forces would be vulnerable for a three month period. This outcome is depicted in
Figure 2. Note that in this outcome the period of vulnerability (three months) is
equal to the time required to place a contract. If the contract could have been

placed immediately, then theoretically, there would not have been a period of

M
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vulnerability. The net result of this outcome is that the requirement is fulfilled
late.
b. Outcome 2.

This outcome is similar to Outcome 1 in that an apparently qualified
firm received the contract award but failed to perform adequately. How could a
qualified firm fail to perform? The fixed price level of effort contract for the
R&D study required that a "Senior Physical Scientist" expend 500 hours
investigating and trying to solve the fiber breakdown problem. The delivered
product is a final technical report and the acceptance criteria for that product is
not as objective as would be the case for an item of hardware. If 500 hours were
expended on the fiber breakdown study by a Senior Physical Scientist with the
required specific education and experience, contractually it does not matter that
the problem be resolved. As long as the hours were expended and the report was
delivered the contractor had fulfilled his part of the bargain. This outcome is
partially due to using a term-type contract versus a completion type contract. It
is normally not feasible to use a completion type fixed-price contract when trying
to acquire R&D services. By its very nature, R&D deals with many unknowns and it is
not reasonable to expect a contractor to agree to complete a task for a set price if
there are many unknowns that may drive cost upward. However, if emphasis is placed
on utilizing fixed-price level of effort contracts for R&D services, it must be
assured that a term contract will suffice. It would be necessary to believe that a
predetermined level of effort would produce a desired result.

The net result of this outcome is that the requirement is either
unfulfilled or completed later than under Outcome 1 above.

c. Outcome 3.
The project engineer cancelled the contractual action for the study

because he could not let this program experience any delays. The new filters would

5]



be manufactured and distributed as originally planned. Hopefully, the conditions
under which the filters would fail would not present themselves prior to the problem
being corrected through future contractual action. In the meantime the fiber
breakdown problem would present a potential risk.

6. Summary.

Under any of the above outcomes it is apparent that the fiber breakdown
problem would not be resolved prior to weapon deployment by the hostile country.
Under Outcome 1 there would be a delay of three months; however, under Outcomes 2 and
3 the situation could be more serious.

The important point made by this plausible example is that the procurement
system will not always allow the flexibility necessary for successful mission
accomplishment. In this example, mission accomplishment relates to the defense of
the United States and protection for the lives of US troops.

Our concerns with competition, sociceconomic considerations and contract
types seem unimportant when US defenses are compromised and the lives of US troops
are endangered.

Although many differing policies, procedures, laws, etc. are of concern to
the project engineer, the three concepts central to this discussion are the
requirements affecting competition, small business considerations and fixed price
contracting. Those requirements, and situations in which their application may be
counterproductive, are discussed below.

D. COMPETITION,
It appears that most studies on competition have been oriented toward major
program applications with emphasis on hardware production. APRO 905, Guidelines

for the Application of Competition, states that the benefits of competition in the

private sector, in most instances, give lower prices and better quality. The study

goes on to state that through the years Congress has stressed the need for promoting
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and extending competition in Government buying. The DOD has implemented
Congressional policy in a number of ways. Competition statistics are compiled
and areas of weakness are identified and corrective measures are thoroughly
explored. [1]

However, competition is not always a panacea. APRO 905 states that although
DOD policy discourages the use of noncompetitive contracts, sole source contracts
are not always objectionable and, in specific acquisitions, forcing competition on

a program that should be sole source may lead to serious consequences.

E. SMALL BUSINESS.

For the purpose of this discussion, small business considerations are the
prime concern. However, the reader is cautioned to bear in mind the vast array of
laws that form the umbrella known as socioeconomic programs which impact the DOD
procurement system, Over the years, socioeconomic legislation has been used as a
tool to carry out either valid national goals, goals of aparticular administration
or goals of strong interest groups. It is not the purpose of this project to discuss
the advantages and/or disadvantages of the use of federal contracting as that kind
of tool. But, it has been noted that procurement system has an, as yet, unmeasured
level of degradation due to the impact of these programs. [2] Degradation includes
increases in costs, which are measured in terms of time, dollars and quality.
(Perhaps those additional costs, whatever they may be, are well spent; but again, we
are getting away from the point which is, sometimes certain defense procurements may
not be able to absorb any degree of degradation.)

F. FIXED PRICE CONTRACTING,

The purpose of this brief discussion of fixed price contracting is simply to
point out that, for certain types of even relatively 1low cost
Engineering/Professional Services, fixed-price contracting may not be the method

by which the best product is received. DAR 3-401 (a)(1) states in part "When the

15



risk is minimal or can be predicted with an acceptable degree of certainty, a firm
fixed-price contract is preferred." Firm Fixed-Price level of effort term
contract description found in DAR 3-404.7 states that:

"The...contract describes the scope of work in general

terms, usually calling for investigation or study in a

specific research and development area. 1t obligates the

contractor to devote a specified level of effort over a

stated period of time for a fixed dollar amount. Normally

the contract requires submission by the contractor of

reports which show the results achieved through

application of the required level of effort; however,

payment is based on effort expended rather than results

achieved. This kind of contract can be a useful tool,

particularly in the Research and Exploratory Development

categories when the work cannot be clearly defined and the

level of effort desired can be identified and agreed upon

in advance of performance."

The above DAR citation also states that the contract price cannot exceed
$100,000 without specific approval.

If the work cannot be clearly defined and if the scope is written in general
terms, it is difficult to conceptualize how a desired level of effort can be
identified and agreed upon in advance of performance when the purpose of the effort
is to solve a problem. Furthermore, since payment is based upon effort expended
rather than results achieved, it may be less costly to the Goverment to use a cost-
reimbursement contract of the fixed-fee completion type. The rationale is that
although it is possible that a fixed-price level of effort contract may appear to be
less costly initially, if the desired results aren't achieved, either
recontracting, modifying the existing contract or taking a calculated risk and
foregoing the completed study may all be more costly than using a cost type contract.

One main advantage of the CPFF completion type contract for
Engineering/Professional Services in which an objective must be met is that, per DAR
3=405.6 (d)(1) "in the event the work cannot be completed within the estimated cost,

the Government can elect to require more work and effort from the contractor without

increase in fee provided it increases the estimated cost.”
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G. SUMMARY.

This chapter hypothesizes that the current structure of t;he procurement system,
with its emphasis upon competition, socioeconomic factors and fixed price
contracts, 1is not adapted to satisfying nonstandard requirements for
Engineering/Professional Services. Due to the lack of an adequate data base, it
Was not possible for this research to identify the number of yearly actions that fall
into the nonstandard category.

If special acquisition methods were developed and made applicable only to that
class of requirements which are not adequately accommodated by the present
procurement system, a significant problem would be solved. As can be deduced from
the example, it would be necessary for that class of requirements to be treated
somewhat differently from standard requirements which are compatible with the DOD

procurement system.
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CHAPTER III

CONTRACTUAL SOLUTIONS

A, INTRODUCTION.

As explained in the previous chapter, trying to contract for nonstandard
requirements using methods developed for standard requirements causes problems.
Technical personnel, primarily within R & D organizations, view this system
deficiency as the inability of procurement personnel to quickly respond to mission
requirements.

This chapter is intended to expla.in existing or emerging techniques which may be
appropriate for quick reaction contractual coverage for nonstandard requirements.
The techniques include the following:

1. Task Order (T.0.) Contracts

2. Time and Material (T&M)/Labor Hour (LH) Contracts

3. Basic Ordering Agreements (BOA)/Multiple BOA's

4, Letter Contracts

5. Quick Reaction Work Order (QRWO) Contracts

The purpose of this chapter is to analyze the characteristics of these methods
and provide general guidance for their application to various contracting
situations. However, it is necessary to be aware of the present operational status
within DARCOM of the various methods. Task order contracts are not explicitly
provided for in the DAR, although they have been in use for a number of years. The
Multiple BOA method is about to be used on a limited test basis. New Concept BOA's
and QRWO's have not been used and cannot be used unless regulatory changes are made.

It is with ﬁhe expectation that DARCOM will act to implement the contractual
alternatives described herein that this analysis is presented. If these specific
alternatives are not adopted, it is hoped that the descriptions and analyses will be

used as a basis for development of other methods which would fulfill the needs noted
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in Chapter II. The reader who is knowledgeable in procurement matters must keep an
open mind because current regulations (particularly local regulations) may impede
implementation of the methods discussed. It is important to recognize that if the
needs of the procurement system change, the regulations that may block need
fulfillment must change. DOD Directive 5000,35, paragraph D.1.a supports this by
stating in part, "The DARS shall be managed as a system of integrated coordinated
policies and regulations, responsive to the needs of the Department of Defense..."
(31

It should be noted that these methods are not intended to circumvent valid
regulatory reguirements that are consistent with good business practices and the
needs of DOD, For that reason the use of expedited methods for requirements that
were defined as standard requirements in Chapter II shall not be permitted. To
reiterate, standard requirements are those needs that could be satisfied through
existing contracting methods without significantly impacting mission
accomplishment.

B. ALTERNATIVE METHOD CONSIDERATIONS.

The aspects that follow are general in nature and applicable to all the
altefnative methods to be discussed.

1, Criteria for Use.

Asnoted,thesemethodsareintendedforuseonlyinsituationswherenormal
existing procedures would not suffice. Therefore, task placement through
exceptional methods should require that the technical need could not be adequately
satisfied through normal contracting procedures. Additionally, the value of the
order should be small [4]; the length of the effort should not exceed six months; the
work must be urgent but the urgency should be beyond the control of the requiring
activity; and in-house personnel and/or facilities are not able to fulfill the

requirement.
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2. Contractual Vehicle.

With the exception of Time and Material, Labor Hour and Letter Contracts,
which receive minimum treatment, the methods described contemplate the existence of
a contract or BOA on which individual orders can be placed. None of the proposed
methods would allow an individual requirement to be placed by any quick reaction
procedure unless a prepositioned contractual vehicle existed. Since this vehicle
must be in existence prior to any orders being placed [5], it is necessary to project
future needs before a choice of the best contractual vehicle can be made. The basic
contract or BOA must be structured to fulfill unanticipated needs that may or will
ocecur in a specific support area. The support area must be somewhat defined. This
is necessary to add some specificity to the proposed scope and to have a technical
basis upon which to evaluate potential contractors.

A support area can provide for a laboratory, an element within a laboratory,
a project manager's office or any other requiring activity that anticipates
recurring nonstandard (defined in Chapter II) requirements. It should be the
responsibility of the technical elements [6] to alert their cognizant procurement
office, on a continuing basis, of the areas [7] in which they may require quick
reaction contracting. This information would include expected nature of tasks,
estimated number and dollar value of tasks, urgency, potential for competition,
potential for small business participation or small business set-asides, etc.
Essentially, this information would be predictions of general anticipated needs.
These predictions should not be concerned with every imaginable possibility, but
only those general requirements which can be reasonably expected. Because the
procurement office uses this information to determine support areas and develop
appropriate contractual vehicles it would be an unnecessary waste of resources to
develop a number of these vehicles for support needs that are unlikely to occur.

The defined support areas (which will be stated in the applicable SOW's) should not
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be so general as to encompass everything, but, while remaining somewhat general,
they should have a degree of specificity. Prior to the considerations of any
alternative methods, the probable quick reaction contracting needs of the requiring
activities serviced by a particular procurement of fice must be examined. It is not
necessary to have different contractual vehicles for the different requiring
activities if related support areas can be consolidated to allow one contractual
vehicle (or sets of vehicles as in the case of Multiple BOA's or QRWO's) to serve the
needs of more than one requiring activity. Once the needs of the requiring activity
have been defined, the procurement office can then determine the best alternative
method for satisfying those needs.

C. ALTERNATIVE METHODS OF CONTRACTING.

1. Time and Material and Labor Hour Contracts.

As DAR 3-406.1 states, the T&M type contract provides for the procurement of
supplies and/or services on the basis of direct labor hours at specific fixed hourly
rates (which‘include wages, overhead, general and administrative expense and
profit) and material at cost, and when appropriate, material handling cost. [8] A
Labor Hour contract is simply a T&M contract under which the contractor does not
supply materials. [9]

Additionally, a T&M pricing arrangement can be incorporated into a task
order contract. However, these contracts are the least preferred of all types_
since the contractor has no incentive to manage his labor force effectively. They
are normally more appropriate for acquisitions with less technological complexity
than those being discussed. For those reasons, no further attention will be
focused on them.,

2. Letter Contracts.

DAR 3-408(a) defines a letter contract as awritten preliminary contractual

instrument which authorizes immediate commencement of work. A letter contract is
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meant to be an exception. [10] Letter contracts should not be used repetitively
when expeditious contract placement is desired. It is plausible that in rare
situations (such as when the interests of national defense are at stake) a letter
contract could be the best option when contracting for wunanticipated
Engineering/Professional Services. It is only for that reason that letter
contracts have been included in this section.

3. Task Order Contracts.

a. General.

During preliminary research on this project it became apparent that
certain classes of requirements for Engineering/Professional Services could not be
adequately satisfied through existing acquisition mechanisms. A classic, yet
somewhat dramatic, example of one of those requirements is the gas mask air filter
example found in Chapter II. The most salient features of that class of
requirements include:

o An urgent need for performance

o A requirement that cannot be satisfied in-house

o A specific requirement that is unanticipated

o A relatively short period of performance

o Relatively low dollar value

o More than one source is available (but urgency constraints deem
unrestricted competition impractical)

At first glance, it would appear that letter contracts may be
appropriate, but, as stated earlier, they are meant to be exceptions and are not
encouraged except in the most unusual circumstances. Additionally, 1letter
contracts shall not be entered into without competition when'competition is
practicable. [11]

An unpriced order could be expeditiously placed against a BOA in a sole

source situation but a BOA would have to be in place. Additionally, since
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regulations state the BOA shall not be used in any manner to restrict competition
[12], it might be difficult to justify noncompetitive procurement on the grounds
that a firm has an existing BOA and an order can be placed quickly. However, if
routine contracting procedures were to beutilized, the urgent need for performance
would probably not be met.

Task order contracting evolved as a procurement method to fulfill quick
reaction contracting needs. This research was not able to pinpoint the
circumstances under which the task order contract was created but it is now in use at
most MSC's, particularly those with a research and development mission. It is very
important to note that DAR, ADARS, and the DARCOM PI do not specifically mention task
order contracts. Since task order contracting methods are not prescribed,
different MSC's have dealt with implementation in varying ways.

The only regulatory argument for the existence of task order contracts
states,

"Pursuant to the Authority of 10 U.S.C. 2306, a contract

negotiated under this Section III may be of any type or

combination of types described herein which will promote

the best interests of the Government subject to the

restrictions described below. Types of contracts not

described herein shall not be used unless pursuant to a

deviation under 1-109." [13]

A valid question must be raised. Is a task order contract a
combination of types of contracts described in DAR Section III or is a deviation
required for its use? However, it is beyond the scope of this research to answer
that question. It may not even be possible to answer without more specific details
of the mechanisms of task order contracts. But the specifics vary because the
number of combinations that encompass the generic term task order contract is very

large. Nonetheless, it has been noted that most task order contracts have a number

of common characteristics.
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b. Characteristics.

A task order contract is defined as a contract which establishes a
relationship between the Government and a contractor for the purpose of acquiring an
amount of effort for a specific period of time. A level of effort term-type
contract more aptly describes the basic task order contract.

The amount of effort is usually stipulated in terms of direct hours
either in various categories of labor or as a composite of those labor categories.
A task order contract can be awarded either competitively or noncompetitively. The
SOW describes an effort to be performed (in general terms) but does not include
specific duties or work to be performed. After the contract is awarded, the
individual task orders detail the work to be performed and when, where and how the
effort is to be delivered. Individual task orders are then placed against the task
order contract without further competition..

Subject to normal regulatory limitations any authorized contract
pricing arrangements can be used. However, when applying award or incentive fee
techniques, particular care must be taken to assure that those techniques are not
counter-productive. For example, a contract may provide an incentive to control
costs. If the objective of the contract is an investigative study, too much
emphasis on cost reduction by the contractor to increase his fee might impact the
quality of the study.

Task order contracts reviewed combine some or all of the
characteristics of the following contractual arrangements:

o Basic Ordering Agreements

o CPFF (Level of Effort)

o T&M (Labor Hour)

o Indefinite Delivery Contracts

Because the contract types have differing applications and
limitations, it is very difficult to delineate the proper (and reasonable)
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requirements which would apply to task order contracts. [14] MSC's use them in
varying ways and even within the individual MSC's, different contracting officers
have their own procedures and methods.

Even differing mechanisms are used to place the actual task orders.
Among those presently in use are:

o Contract Modifications

o Letters from Contracting Officers

o Letters from Contracting Officers' Technical Representatives

o DD Form 1155

The task orders are either bilateral or unilateral. Price (cost) is
either Government estimated, negotiated with contractors, or simply based upon
contractor estimates. In sum, there is no meaningful guidance provided by DARCOM,

In those cases where guidance exists it is provided locally,

c. Applicability of Task Order Contracts.

Even though serious questions have been raised about the use of task
order contracting, there is, nonetheless, a place for that method. Even when more
appropriate contracting methods for nonstandard requirements are developed and
sanctioned for use, the task order method will still have a role. The suggestions
that follow, which would limit the use of task order contracts, should not become
policy until alternate methods are in place. To severely restrict the use of the
task order method at this time would further impede the responsiveness of the
procurement system.

Task order contracting is beneficial when a series of essentially
repetitive tasks may be required. The type of funds, negotiation authority and the
Contracting Officer's Representative ((COR) if required) should remain the same for
all tasks.

An excellent example of task order method applicability would be for

anticipated, intermittent requirements to test various materials to discover their
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level of resistance to chemical agents. This would be an essentially repetitive
requirement with the significant variable being the material to be tested. During
a specific period of time it would be known that various materials must be tested,
but the specific materials would not be identified until the exact need becomes
known. Once the need becomes known, expeditious testing must take place. The
contractor would essentially be providing the same service for each task.

In relation to initial competition for the contract, the scope must be
very narrow so it can be assured that the contractor selected as the most qualified
to perform the work is, in fact, the most qualified [15] for the particular task. If
a broad scope is necessary, perhaps a two-tier competitive method such as Multiple
BOA's or QRWO's should be used. Additionally, the term of the contract should be
limited [16] because personnel changes with the incumbent contractor and/or the
entrance of a new firm into the field could mean that the Government's needs may be
better met with a different contractor. Of course, the administrative expense
along with other factors must be considered when deciding upon a term for the
contract.

4, Basic Ordering Agreements.

a. General.

A BOA, as described in DAR 3-410.2, is not a contract; rather it is an
agreement to furnish specific types of supplies and/or services when ordered by the
Government. Because it is not a contract, the parties are under no obligation to
each other. Only with the issuance of delivery orders are contractual obligations
incurred. Authorized ordering activities issue individual delivery orders which,
as in the case of task o}ders, specify the work to be performed and when, where and
how the effort is to be delivered. Orders under BOA's are adaptable to any contract

type authorized by DAR., [17]

Presently, aside fromamultiple BOA concept (discussed below) a BOA is

not an authorized method to procure quick reaction Engineering/Professional
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Services unless the contractor with whom the BOA is placed is the only source that
can provide the specified supplies and/or services. This is due to regulatory
controls restricting placement of noncompetitive delivery orders. However, if
rigidity in the noncompetitive controls were removed, a new concept in the use of
BOA's could be implemented.

b. Multiple Basic Ordering Agreements.

The multiple BOA concept utilizes a two-tier competitive system.
First, there is competition for placement of the BOA's and then secondly, there is
competition among BOA holders for particular tasks. Rather than restricting task
competition to a limited number of offerors, this concept actually enhances
competition if properly applied. This enhancement of competition has been
recognized by the Comptroller General. Use of a multiple BOA type method for pre-
qualifying firms to compete for requirements for studies, research and evaluation
in situations where exigency would demand a sole source award has been supported by
GAO. [18] It should be noted that the above case did not involve DOD but a civilian
agency, the Department of Health, Education and Welfare.

(1) DOD Version.

Although the Comptroller General has termed the Multiple BOA
concept "not legally objectionable" under certain circumstances, it appears that
DAR coverage would make it difficult for DOD purchasing activities to utilize the
Multiple BOA concept to its full potential. [19] Nonetheless, the Defense System
Management College (DSMC), as the user, in conjunction with Defense System Supply,
Washington (DSSW), as the purchasing office, seems to have developed and
successfully field tested a multiple BOA concept within DOD. See Appendix B. An
overview of their procedure follows.

(a) The requiring activity determines the support areas in which

quickreactionssupportwillmost1ikelyberwededduringthenextfewyears. Then,
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in accordanéex&ith DAR 1-1003.9(f) a "sources sought" type synopsis is placed in the
Commerce Business Daily. The synopsis requires contractors to furnish
qualification statements for the support areas in which they wish to be considered.

(b) The user then evaluates all qualification statements received
based upon previously established criteria. All contractors deemed to be in the
competitive range enter into BOA's with the Government. It should be noted that
each support area has its own competitive range which is determined solely by
technical and managerial factors. Cost is not considered at this time. [20]

(c) Once the BOA's are in place, competitive delivery orders can be
awarded. The steps involved in competitive delivery order placement are as
follows:

1) A Request for Quotation (RFQ) is issued to each contractor
who holds a BOA for that support area. The RFQ states the proposed length of the
effort, scope of work, background and objectives. It also specifies the
requirements for data and/or other deliverables. A schedule for performance is
also provided. Additionally, the evaluation factors for award are listed.

2) The contractor must expeditiously submit a proposal, the
technical part of which is limited to between 5 and 10 pages. The technical
proposal basically addresses understanding of requirements, technical approach,
schedules, staffing requirements (with resumes of key personnel) and travel and
material needs. The cost part of the proposal is relatively simple.

3) The user (DSMC) evaluates the technical proposal. The
purchasing office (DSSW) evaluates the cost portion and combines the result of the
cost and technical evaluations. Negotiations are conducted when required. A
bilateral delivery order is then placed with the successful contractor. [21]

The technical evaluation of the contractor's proposal is

based solely on his responses to the RFQ. Technical evaluation factors vary from
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task to task as does the technical to cost ratio. These BOA's are set up to allow
placement of CPFF and CPAF delivery orders. If circumstances warrant, the BOA's
can provide for other types of contractual arrangements.

The first time DSSW used this procedure it took 7 months to
place 11 BOA's from 33 responding firms. Of the 11 successful firms, 9 were small
businesses. There were 5 support areas and each area had between 3 and 6 qualified
contractors. Some firms were qualified in more that 1 support area. Due to
learning curve considerations the second BOA placement took about 4 months. The
BOA's are written for a period of 1 year and are renewable, at the option of the
Government, for 3 additional 1-year periods. However, DSMC had chosen to recompete
the BOA's after 2 years to both allow other contractors who have acquired the
requisite skills to participate and to prune those contractors who may have lost
some skills.

The average time for placing a task order has been 84 days;
however, it is decreasing. DSMC believes that the award of one competitive task
order in 37 days shows the potential of the Multiple BOA concept. [22]

(2) Civilian Agency Version.

Salient features of the Department of Health, Education and
Welfare (HEW) procedure were:

(a) The number of firms with which HEW would enter into BOA type
agreements was not limited. HEW would enter into BOA's with all firms deemed to be
in the competitive range.

(b) Use of this procedure was limited to an area where, in all
likelihood, award on a sole source basis would otherwise be made.

Based upon the above, the Comptroller General stated "In this
context HEW's prequalification procedure which will assure a source of competent

offerors from whom proposals can be elicited in a short time frame should in fact
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enhance competition. For this reasonwe agree with HEW's view that its proposed use
of a BOA type procedure in a situation where it might otherwise make award on a sole
source basis is not legally objectionable.” [23]

Although one would assume that the above method, sanctioned for use
in a civilian agency, would be adaptable for use within DOD, there may be some
impediments. DAR 3-410 may present a problem if interpreted too narrowly. The
cited paragraph states in part "...nor shall the agreements (BOA's) be used in any
manner to restrict competition."™ If the procedure was being used to enhance
competition as stated in' the above Comptroller General opinion, the preceeding DAR
citation would not be a problem. However, aminor impediment to DOD implementation
of amultiple BOA concept exists in DAR, which states that unless it is impracticable
to obtain competition, "... the choice of firms to be solicited shall be made in
_ accordance with normal procedures without regard to which firms hold basic ordering
agreements; firms not holding a basic ordering agreement shall not be precluded by
the solicitation from proposing or quoting; and the existence of a basic ordering
agreement shall not be a consideration in source selection." [24]

c. New Concept Basic Ordering Agreements.

Adoption of a new concept in BOA usage has been proposed. [25] Because
this concept requires a change in DAR as well as a change in thinking, it is unlikely
that this specific method is currently used. It is submitted that this method, in
most instances, would be more responsive to the acquisition of
Engineering/Professional Services than task order contracting. However, they are
similar since both task order contracts and New Concept BOA's have a SOW that
describes an effort to be performed in general terms.. Both methods require that
orders be issues which specify the work to be performed and when, where and how the
effort is to be delivered. Individual orders are placed noncompetitively without

the necessity of noncompetitive determinations. [26]
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The intent of the proposed new concept is to place a BOA through
competitive procedures, then award noncompetitive orders. The salient features of
this proposed method are:

(1) A determination by requiring activities that defines the general
areas in which quick reaction support will most likely be required.

(2) A technical and price competition based on categories and
qualifications of labor, and the labor mix costs would be used to select a contractor
for each general area in which the quick reaction support will be needed. As
requirements occur they are placed noncompetitively with the selected contractor.

(3) The BOA would normally not exceed a one-year period and could
accommodate fixed-price or cost-reimbursable type orders.

(4) Orders would normally be bilateral; however, provisions can be made
for unilateral and unpriced orders if deemed necessary.

(5) There would be a ceiling on the number of orders and/or the total
dollar value of the BOA. The ceiling would limit the use of the BOA as a catchall and
not present the BOA as an open-ended contractual instrument.

d. Application of BOA.

(1) Multiple BOA.

In many cases, the Multiple BOA method would prove to be an
excellent tool., BOA's lend themselves to situations in which requirements cannot
be anticipated with any realistic degree of accuracy. Since a BOA is not a
contract, the Government does not assume any obligation until an order is actually
placed. If none of the predicted requirements materialize, the Government has
assumed no obligation. If requirements do materialize, the advantages of separate
delivery orders become apparent. Different orders can cite different negotiation
authorities, different funding (which is kept separate from order to order)

different periods of performance and different COR's., The two-tier competitive
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feature would allow SOW's that are more broad than those suited to task order
contracts. Competition for 1individual orders (unlike the noncompetitive
placement of tasks on task order contracts) should assure that each order is
performed by the contractor who can do the best job on that particular order.
The streamlined competitive process for order placement gives the
Goverment the benefits of competition while minimizing the procurement leadtime.
It is anticipated that the average time for task placement will be approximately 60
days and requirements placed through this method must be capable of absorbing thét
60 day leadtime. Additionally, when contemplating the Multiple BOA method one must
consider the amount of administrative work associated with preparing and
negotiating a number of BOA's. Setting up this procedure requires quite a bit of
administrative effort and the anticipated usage should justify the effort involved.
Also the term of the BOA's should be at least one year but no more than two years. In
cases wherg the expected numbe.r of orders is very low but the other conditions which
Justify the use of this procedure are present it may be in the Government's best
interest to utilize the New Concept BOA method, the subject of the next section.

(2) New Concept BOA's.

New Concept BOA's and Multiple BOA's are very similar. The main
difference is that after the initial competition for New Concept BOA placement, only
one contractor is chosen for a support area. Instead of competition for individual
orders, orders are placed noncompetitively. Because of this absence of
competition, the basic scope must be narrower to assure that the selected contractor
is likely the best for all tasks that materialize. If unpriced orders are
authorized, the procurement leadtime can be less than one week.

A close examination of the BOA provisions of DAR (DAR 3-410) leads

one to surmise that BOA's were originally intended to be a method to purchase spare
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parts or services from a contractor who(qas the developer or producer of a specific
system. Current regulations impede BOA usage for requirements that deviate from
those original intentions. These regulations are obviously an attempt to curb
misuse. If a BOA is placed competitively and it is contemplated at the outset that
the BOA will have limited use, [27] the New Concept BOA method could prove to be a
valuable tool. When the anticipated number of orders are minimal, of short
duration and low cost, this method is likely to be more efficient and less
administratively burdensome than Multiple BOA's. Although important in all the
methods discussed in this section, meeting the order placement criteria suggested
earlier is especially important with this method. A requirement that could fit
within a New Concept BOA should only be placed by this method if the potential order
cannot be placed in any other competitive manner to meet the Government's needs.
With the institution of proper controls to protect abuse, the New Concept BOA's have
valuable potential.

5. Quick Reaction Work Order Contracts.

a. General.

The QRWO Contract was developed by the Department of Energy to cope with
very short procurement leadtime situations. It should be noted that the QRWO
method is not presently authorized in DOD. The DOE Contract Specialist's Guide
give a brief overview of the system.

"The DOE QRWO Procurement System is a special contracting
method for acquiring off-site program/mission support in
situations in which the requirement meets predetermined
criteria in order to respond to needs that arise with
little or no notice. Master QRWO contracts are awarded as
the result of a competitive solicitation to an appropriate
number of contractors who are found to be capable of
performing orders within one or more of the areas of work.
As specific requirements arise that fall within a
definition of a work order and are within the scope of the
Master Contracts, proposals are generally solicited from
at least three QRWO contractors. After receipt,
proposals are evaluated, negotiations are conducted, if
necessary, and the work order is awarded to the selected
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contractor in the form of a modification to that
contractor's master QRWO contract. Work orders are
subject to the terms and conditions of the Master
Contract. A work order is adiscrete item of work which is
closed out upon delivery and acceptance of the end product
or deliverable and subsequent final payment. Each work
order stands alone." [28]

To some degree this is a limited competition procedure similar to
Multiple BOA's. The Comptroller General made the following observations.

"This type of contracting (QRWO) tends to 1limit
competition for work in certain areas to a relatively
small number of contractors for a long period of time. A
quick-reaction work order master contract contains a
general statement of work. Similar master contracts are
awarded to a number of firms. Specific work orders (for
some type of end item, rather than for staff days, as in
task order contracts) are formulated by program
personnel, and proposals are solicited from at least three
of the firms holding master contracts. The proposals
submitted are evaluated and the work order is awarded to
the best offeror, price and other factors considered.
Department officials (DOE) informed us that these
contracts are used only for work orders of great urgency
which cost $250,000 or less and require performance
periods of six months or less." [29]

DOE policy states that the QRWO procurement system is neither meant as a
substitute for the normal procurement process nor is it intended as a mere
procurement expedient. It is a system intended to both enhance competition and
efficiency in certain kinds of requirements in which the probabilities of
inefficiencies of performance or sole source procurement are high, and the need of
the Department, from a program perspective, is urgent.

b. Contractual Procedures.

* (1) Award of QRWO.

As stated above, DOE did not intend the QRWO system to be a
substitute for the normal procurement process. Therefore, all the following
circumstances must exist before a QRWO procurement can be considered.

(a) The individual orders must be for $250,000 or less and the

effort should be less than six months duration.

34



(b) The individual orders must fall into specific areas of work
jdentified in the Master Contracts and result in discrete end item deliverables.

(c) Each individual work order action must be urgent; yet the cause
of the urgency must be beyond the control of the requesting activity.

Master QRWO RFP's are dealt with in a manner similar to regular
procurements. A contemplated SOW and the areas or categories of work are listed.
Contractors may propose on one or more of the areas or categories of work
contemplated. Each selected contractor is awarded two master contracts, one for
FFP acquisitions and one for CPFF acquisitions. The contracts each carry a minimum
that the Government is obligated to award. Usually this is $2,500. Provisions in
the Master QRWO contracts include the following: [30]

1) Term of the Master Contract and option terms

2) A ceiling on indirect cost to be charged to the Government on
individual QRWO's

3) Ceilings on profit or fee percentages which may be proposed
on individual QRWO's

4) Ceiling value on cumulative awards placed dnder the Master
Contract.

5) A provision authorizing the contracting officer to direct a
QRWO Contractor to start'work under a QRWO at a cost or price determined by the
contracting officer in cases in which the parties are unable to negotiate aprice or
cost. This authority is subject to the contractor's rights under the Disputes
clause of the Master Contract.

(2) QRWO Placement.

The program office recommends a number of contractors to be
solicited from those that hold Master Contracts. The contracting officer can add
to the source list recommended by the program office; however, the added sources

must have Master QRWO Contracts.
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Award of the order is usually made on the basis of lowest price or
cost of the acceptable proposals and other factors such as time or delivery or
performance. Where technical proposals are to be comparatively evaluated, the
evaluation criteria must be stated in the individual QRWO solicitation. When
appropriate, noncompetitive QRWO procurements are permitted and they must be fully
justified. DOE requires the same legal, technical and administrative reviews and
approvals of QRWO's commensurate with regulations applicable to the type of
contract used, scope of work and contemplated value.

c. Application of Quick Reaction Work Order System.

The QRWO system would be applicable to most situations that demand
expeditious contracting for urgent requirements. If properly structured for
DARCOM use, this system should provide the long term solution necessary to provide a
flexible contracting method for acquisition of Engineering/Professional Services.

This system has all the advantages of Multiple BOA's plus the
following:

(1) Since a BOA is not a contract, a BOA holder has no obligation to
provide a bona fide offer when solicited for a specific task. However, a Master
Contract awarded through the QRWO procedure requires a contractor to submit timely
bona fide offers when solicited.

(2) Of the firms holding Master Contracts in a particular support area
the requiring activity recommends soliciting those best qualified to perform a
particular task. Not every contractor is solicited for every task. The
advantages of this procedure includes minimizing administration and incentivizing
contractors to perform well lest they be excluded from future solicitation
requests.

(3) Chapter IV, paragraph C.2.b., which discusses a conceptual
framework for DAROCM adaptation of the QRWO, should be of interest to those

requiring further examiniation of this method.
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D, PREQUALIFICATION,

The preceding discussion revealed that the Comptroller General (CG) has
supported the use of prequalification in the use of the contractual alternatives
covered in this chapter. Additionally, competition is a feature of most of the
quick reaction methods. Nevertheless, the CG views prequalification as a
derogation of the principle of seeking the maximum competition consistent with the
requirement (54 Comptroller General 606, 41 USC 253)., For this reason both
technical and procurement personnel should be aware of the following
prequalification principles which have evolved from a study of CG decisions.

1. It must serve a valid purpose, not mere administrative expedience.

2. A detailed procedure governing the system must be developed prior to
implementation.

3. If the system is used as the normal procurement system, as opposed to being
utilized only in certain situations such as urgency, the qualification procedure
must remain open.

4, If the qualification determination considers responsibility factors, a
negative determination on a small business must be referred to SBA,

5. Pursuant to 15 USC 637 (e), the individual procurements must be synopsized
because a BOA is not a contract (60 Comp. Gen. 104) and therefore an order placed
thereunder does not qualify for the exception that orders placed on existing
contracts need not be synopsized.

6. All qualified offerors and/or firms in the competitive range must be
awarded BOA's. Also the maximum feasible number of offerors having a BOA shall be
solicited on the individual procurements.

E. CONCLUSIONS.
The previously described solutions to the apparent weakness in the procurement

system all have a degree of commonality. Although carrying different names, QRWO's
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are very much like Multiple BOA's and New Concept BOA's resemble task order
contracts. Under the QRWO/Multiple BOA procedures, competition is used to
preselect or prequalify a group of contractors that will later compete only against
each other for specific work assignments. With the task order contract/New Concept
BOA procedures, competition (generally) is used to select a contractor and
thereafter for a fixed period of time, all orders falling within certain parameters
[31] are placed with the selected contractor. Used judiciously the procedures
provide flexibility and responsiveness to what 1is often perceived as an
unresponsive, rigid procurement system. These methods place primary emphasis upon
the use of the acquisition system to satisfy special technical needs in a
businesslike manner.

The alternatives addressed in this chapter have the potential to fill an
identified void in DOD procurement procedures; that is, quick reaction (contract
placement) for truly urgent R & D needs. Used judiciously, the methods appear to
provide the flexibility and responsiveness to what is often perceived as an
unresponsive, rigid procurement system. In the following chapter specific

recommendations pertaining to short termand long term implementation are proposed.
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CHAPTER IV

CONCLUSIONS AND RECOMMENDATIONS

A, INTRODUCTION.

The main conclusion of this research is that the procurement system does not
provide for the expeditious and orderly acquisition of unanticipated requirements
for Engineering/Professional Services. For the most part, those requirements are
dealt with in one of the following manners:

1. They are fulfilled through manipulation of the system such as "beefed up"
sole source justifications, work added onto existing contracts [32] (as either new
work, change orders or simply through unauthorized direction to the contractor) or
through any other expeditious, yet generally indefensible means that shortcut some
regulatory requirements which are viewed as impediments. [33]

2. Those requirements not placed through manipulative methods (shortcuts) are
usually fulfilled through some form of a task order contract. The haphazard
development of task order contracts has led to very problem prone solutions to the
expeditious contracting need.

3. Generally, those urgent requirements not placed through shortcut methods
cannot be fulfilled in a timely manner. Some of the possible consequences of
untimeliness are related in the example presented in Chapter II,

It is necessary to develop alternate methods for acquiring nonstandard
requirements. All existing laws and regulations would apply as far as the setting
up of the alternate methods. However, individual procurement actions that fall
within specific criteria would be subject to the special procedures of the selected
alternate method. In thisway it will be possible to increase the responsiveness of
thé procurement system yet comply with law and regulation.

It must be noted that research objective 4, which related to f‘undiﬁg issues, was
not sufficiently relevant to this project. When appropriate acquisition methods
are implemented, funding aspects will not be a problem.
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B. CONCLUSIONS.

The conclusions of this research, and the reasons for reaching those
conclusions, should now be readily apparent. In summation the conclusions are
stated below:

1. The rigid structure of the procurement system does not provide a viable
means by which urgently needed unanticipated Engineering/Professional Services can
be acquired.

2. The use of the procurement system as a policy tool for achieving certain
goals contributes to its lack of flexibility. That flexibility is necessary when
nonstandard requirements must be met.

3. The task order contracting method, as used up to now, is as much a problem as
it is a solution. It not only lends itself to abuse, but it also masks the real
problem, lack of responsiveness.

4, The Multiple BOA concept, as presently-used by DSMC, shows promise for
DARCOM adaptation.

5. Viable alternatives to task order contracting must be developed.

C. RECOMMENDATIONS.

1. Short Term Solutions.

a. Task Order Contracts.

As an interim measure, it is recommended that guidelines for task order
contracts be issued by DARCOM. Attached as Appendix A is a task order SOP developed
by one of the MSC's. Information identifying the MSC has been removed. This SOP
could serve as a model from which DARCOM guidance could be developed.

It is important that the use of task order contracting not be severely
limited at this time because of the present lack of alternatives. However, the
DARCOM SOP should be revised when other means of quick reaction contracting are in
place. At that time, the use of task order contracting should be limited as

suggested in paragraph C.3.c. of Chapter III.
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b. Multiple Basic Ordering Agreements.

As an additional interim measure it is recommended that information
regarding Multiple BOA's be disseminated to the MSC's and if the concept is
adaptable to their needs, implementation should be urged. For those readers
interested in greater detail on the Multiple BOA procedure, a paper presented at the
1982 Federal Acquisition Research Symposium entitled "Basic Ordering Agreements:
An Innovative Acquisition Tool" is attached as Appendix B.

2. Long Term Solutions.

a. New Concept BOA's,
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