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ITRODUCTION

I

"If a mad mn or a naturalle foole, or a lunatike in the tine of his
lunacie, or a child y apparently hati- no knowledge of good or evil do kill
a man, this is no felonious acte, nor any thing forfeited by it." So
sayeth Judge Williams labard 400 years ago. While the n(oenclature and
techniques employed by the mental health profession have advanced since
Judge Lanxard had occasion to address the subject, the basic idea bhind
his words has not. Fundamental fairness prohibits an individual who d(oes
not realize the error of his ways from being criminally punished. This
basic premise is under attack at the current time for a number of reasons,
not the least of which is the ever increasing frequency with which the
insanity defense is raised at criminal trials. In Hawaii, for example, the
insanity defense is invoked in 7 percent of all criminal cases. It is not,
hcwever, the purpose of this publication to explore the theory behid the
insanity defense or to discuss its merits and dewerits. Rather, 't if;
intended to briefly introduce the military practitioner to the modern
nental health evaluation and acquaint him or her with the fundamentals ot
presenting or opposing an insanity defense. Users must keep in mind that a
thorough treatment of the subject is beyond the scope of this pamphlet; it
is but an introduction.

The first section discusses the legal aspects of the insanity issue,
examiining subjects from nmental responsibility to mental evaluations under
the Military Rules of Evidence. Section two contains the notetaking guide
for a Naval Justice School lecture on this topic. Three appendices are
included. The first two contain sanples of material mentioned in the toxt
and conmonly encountered in the evaluation process, while the last is a
brief bibliography for further reference.
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THE LEGAL ASPETS OF T11E INSANITY ISSUE

General. The legal aspects of the insanity issue are generally raised by
the accused before courts-martial either as a mxtion during an article 39a
session or as a defense during the merits stage.

1. Types of insanity defenses. Insanity defenses are of three
general types:

a. Mental respnsibility. Lack of mental responsibility at the
time of the conmission of the offense is a complete affirmative defense on
the merits.

b. Mental capacity. Lack of mental capacity to stand trial is
a defense in bar of trial.

c. Partial mental responsibility. Partial rurtal responsibility
at the tine of the offense, though not a ccrplete defense on the merits, is
a defense to those offenses which have as an element thereof, the forming
of a specific intent or the possessing of a requisite state of rina by the
accused.

2. Lack of mental responsibility

a. Basis. The basis for the insanity defense is that society
does not desire to hold an offender accountable for acts, which would
otherwise be criminal, if they were committed at a time when the offender
was not mentally responsible.

b. Standard. In the benchmark case of United States v.
Frederick, 3 M.J. 230 (C.M.A. 1977), on retrial, 7 M.J. 791 (N.C.M.R.
1979), petition denied, 8 M.J. 42 (C.M.A. 1979), the Court of Military
Appeals rejected the M'Naughten and irresistible impulse standard of mental
responsibility previously prcmulgated in paragraph 120 of the Manual for
Courts-Martial, 1969 (Rev. ed.). The court held that the proamulgation of
such a standard was beyond the scope of the President's rule-making
authority under Article 36, UCMJ, because the standard was a question of
substantive, not procedural, law. The court went on to hold that the
correct standard was that found in section 4.01 of the American Law
institute's Model Penal Code, which has been adopted with some
modifications by ten of the eleven federal courts. The standard laid down
in Frederick, supra, was incorporated into change 3 of the Manual and the
current language of Rule of Court-Martial 916(k) (1), MC4, 1984 [hereinafter
cited as R.C.M. _ reflects that standard. The standard is:

A person is not responsible for criminal conduct if, at
the tire of such conduct as a result of mental disease
or defect, he lacks substantial capacity either to
appreciate the criminality of his conduct or to conform
his conduct to the requirements of law. As used in
this rule, the terms "mental disease or defect" do not
include an abnormality manifested only by repeated

. - criminal or otherwise antisocial behavior.
1:7
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Thus, there are three aspects of the Frederick/All Standard:

(1) Incapacity - the presence of a mental dise--ase or
defect; and

(2) cognition -the individual's ability to appreciato the
criminality of his conduct; or

(3) volition - the individual's ability to confonii his
conduct to the requirements of the law.

The effect of incapacity on the accused's volitive or cognitive obilities
must be substantial. Accordingly, should incapacity not bc found, then the
accused will fail in his insanity defense. He also fails, if, despite a
f inding of incapacity, he still has volitive and cognitive abilities. on
the other hand, if incapacityt is found and the accused also has either no
volitive or cognitive ability, then his insanity defense will be sustained.
United Sf-aes v. Smith, 404 F.2d 720 (6th Cir. 1968). But, the lack of
volition or lack of cognition must be the result of a substantial lack of
capacity. Finally, it is onl7vthe finder of fact who makes the legal,
medical, and moral judgment of the validity of the defense based upon all
of the evidence presented.

C. Definition of the three aspects of the standard. The
decision in Frederick did nothing to define the three aspects of the
standard it adopted; and, since the decision, there have been few decisions
interpreting applications of the standard or the meanings of the three
aspects of the standard. 'See United States v. Cortes-Crespo, 9 M.J. 717 S
(A.C.M.R. 1980), aff'd, 13 M.J. 420 (C.M.A. 1982); United States v. Martin,
7 M.J. 613 (N.C.M.R. 1979) ; United States v. George, 6 M.J. 880 (A.C.M.R.
1979), petition denied, 7 M.J. 65 (C.M.A. 1979); United States v. Chapman,
5 NI.J. 901 (A.C.M.R. 1977), petition denied, 6 M.J. 290 (C.M.R. 1979);
United States v. Walker, 14 M.J. 8214 (A.C.M.R. 1982), petition denied, 15
M.17. 397 (1983); Binder, Psychiatry in the Everyday Practice of Law, § 2 (2d
ed. 1982).

(1) Definition of mental disease or defect. Should an
accused not be found to have suffered fromn a mental disease or defect ait
the time he allegedly ccritted an offense, the defense of lack off ntital
responsibility is unavailable to him. United States v. Frederick, supra ;
TUnited States v. George, 6 M.J. 880 (A.C.M.R. 1979); petition denied, 7
M!.J. 65 (19)79); United States v. Farmrer, 6 M.J. 897 (A.C.M.R. 1979),
peit Itio denied, 7 M.J. 75 (1979). While the ALl/Frederick test provides a
.- tatndard to use in dot- rmining the effect a mental disease or defect has on
an occu-se-d beforu can be relieved of criminal responsibil ity for his
i-ct [CnS, it faJi IF dof-in what a "mental disefase or defect" is, with the
Oxrp(tion ot 0-uij ht the tenrhs do not "include an abnoriixdJ iy
;Ilshi t- ted oi]. repeated criminal or otherwise anti social conduct."

Unied t~es ~ ~t~ts-r(~f,9 M.J. 717, 721 (A.C.M. R. 1980).
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It is jT)ortant to note that the definition is a leqal one vice a
medical one for the two professions have decidedly different approaches to
the problem. Medical experts tend to define disease in terms of
susceptibility to treatment or capacity for separation from the patient as
opposed to his innate and inherent characteristics. Thus, what the medical
profession may consider to be a personality disorder may well amount to a
"legal disease" and vice versa. Furthernore, the mental health profession
changes its concept of disease or defect to conform to "advances" in
medicine or medical theory. These changes may have no relationship
whatsoever to legal concepts or to actual advances in medical practice.
For example, until quite recently, horsexual behavior was considered a
medically significant disease, defect or character disorder (dependinq upon
to whom one was talking) but recently the medical profession removed it
from these classifications and now simply refers to it as an "alternate
lifestyle." Thus, what may be considered a mental disease by today's
ndical profession nay not be by tomorrow's.

One Federal court has ruled *that "a mental disease or defect
includes any abnormal condition of the mind which substantially affects
nrrrntal or emotional processes and substantially impairs behavior controls."
McDonald v. United States, 312 F.2d 847 (D.C. Cir. 1962). This definition,
as well, adds very little to the understanding of the term. The Army Court
of Military Review, after expressing its frustration with the Court of
Military Appeals for failing to fashion a definition, fashioned its own
definition in United States v. Cortes-Crespo, 9 M.J. 717, 725 (A.C.M.R.
1980):

The terms "mental disease or defect" include any
abnormal condition of the mind which substantially
affects mental or emotional processes and substantially
impairs behavior controls and are the result of
deterioration, destruction, malfunction, or
nonexistence of the mental, as distinguished from the
moral faculties. The term "behavior controls" refers
to the processes and capacity of a person to regulate
and control his conduct and his actions. A "mental
disease" is distinguished from a "nental defect" in
that the former condition is considered capable of
either improving or deteriorating, while a "mental
defect" exists when there is present a condition not
capablf of either improving or deteriorating and which
may be either congenital, or the result of injury, or
the residual rffect of a physical or mental disease.
The terms mental disease or defect do not include an
abnormality manifested only by repeated criminal or
otherwise antisocial conduct (footnotes omitted).

On review, however, the Court of Military Appeals expressly
rejected this proposed definition by noting that "we can no better defi.ne
the terms 'ental disease or defect' than by the use of the terms
themsclve'" and that "attempts at further definition will be confusing
rit:her tian clarityinq." United States v. Cortes-Crespo, 13 M.J. 420, 422
(C.H.A. 1982).

3
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Accordingly, the procedure that trial judges must continue to " •
follow involves the receipt of testimony on the particular personality
disorder of the accused with submission to the trier of fact of the issue
of whether such a disorder falls within the parameters of the ALI Standard.
See, e.g., United States v. Bush, 14 M.J. 900 (N.M.C.M.R. 1982); United
States v. Walker, spra; Military Judge's Benchbook (DA Pam. 27-9, 1982) at
6-3. In this regard:

Tnstructions given to a lay jury regarding the insanity
defense must be clear, concise, and unambiguous.
First, they should set forth that the defendant has
denied criminal responsibility because of a mental
disease or defect. Second, they should reflect that
"mental disease or defect" does not "include an
abnormality manifested only by repeated criminal or
otherwise antisocial conduct." . . . Third, if the
finder of fact has a reasonable doubt as to the fact of
whether the defendant was suffering from a mental
disease or defect at the tine of the alleged commission
of the offense, there should then be a finding of not
guilty by reason of insanity. United States v.
Cortes-Crespo, supra, at 422.

(a) Alcoholism and voluntary intoxication. Voluntary
intoxication by alcohol or drug, even when combined with an existing mental
condition, does not raise the issue of insanity if the mental condition
alone is insufficient to raise such an issue. This is subject to the
proviso that consistent use of an intoxicant can itself cause a mental
disease. United States v. Thompson, 3 M.J. 271 (C.M.A. 1977). Voluntary
intoxication, which does not in itself constitute a mental disease, can
negate a requisite specific intent and thereby preclude convictions for
specific intent offenses, but it will not absolve one of criminal
responsibility where the crime requires no specific intent or other state
of mind. Nor is alcoholic induced amnesia a defense to a crime. United
States v. Riege, 5 n.J. 938 (N.C.M.R. 1978), petition denied, 6 M.J. 196
(1979); United States v. Sexton, 1 M.J. 679 (N.C.M.R. 1975); United States

v. Martin, 7 M.J. 613 (N.C.M.R. 1979); United States v. Triplett, 21
U.S.C.M.A. 228, 43 C.M.R. 68 (1970).

How, then, does the military treat "pathological
intoxication?" Section 2.08(5) (c) of the Model Penal Code recognized
"pathological intoxication" as a defense when the intoxication is "grossly
excessive in degree, given the amount of the intoxicant, to which the actor
does not know he susceptil)le." The Court of Military Appeals has not
affirmatively applicd this "pathological intoxication" defense to military
law. In United . tates v. Santiago-Vargas, 5 M.J. 41 (C.M.A. 1978),
however, the court "asumed" that the defense would have applied but noted
that the accused fiiled to cowe within its scope since he knew that, "when
intoxicated, hr bomved in a violent manner." Id. at 43.

(h) Drug use. Dtugs are treated the same as alcohol
:or pui .... 1 responsibility. Intoxication which is the result of
volunt, r- • rua i,, n is not a defense to offenses which are general
iitent criu-,; hc.,ir , the .uyication may negate the formulation of such
in intent ind - nstjtut' a defense to offenses requiring a specific.
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state of mind. See, e.g., United States v. Reitz, 47 C.M.R. 608 (N.C.M.R.
1973), rev'd on other grounds, 22 U.S.C.M.A. 584, 48 C.M.R. 178 (1974);
United States v. Brown, 50 C.M.R. 374 (N.C.M.R. 1974); United States v.
Foley, 12 M.J. 826 (N.M.C.M.R. 1981)(nental defect resulting fron voluntary
ingestion of drugs not a defense to general intent offenses).

(c) Substance within a substance. The fact that a
substance, itself legally consumable (such as coffee or beer) was
adulterated with a dangerous drug, may be a defense to criminal liability
even for a general intent offense. Where the substance consumed is itself
a contraband drug, however, the mental disease or defect will not be held
to have been "nonculpably incurred" and the accused can be found guilty.
See United States v. Ward, 14 M.J. 950 (A.C.M.R. 19R2) (accused ingested
narijuana adulterated with PCP).

(2) Definition of "appreciate the criminality of his
conduct." The most helpful decision for explaininq the meaning of the
second aspect, i.e., cognition, of the standard is United States v.
Freeman, 357 F.2d 606, 622 (2d Cir. 1966), wherein Judge Kaufman, writing
for the majority state: "The choice of the word 'appreciate' rather than
'know' in the . . . test . . is significant; mere intellectual awareness
that conduct is wrongful [or criminal as used in the military standard],
when divorced from appreciation or understanding of the moral or leial
import of behavior, can have little significance." The adoption of the
word "crinnalitv" vice "wrongfulness" by the Court of Military Appeals is
based upon the following rationale:

if a defendant possesses substantial capacity to both
appreciate the criminality of his conduct and to
conform his conduct to the law, he should not escape
criminal responsibility because his personal moral code
is not violated. Contrarily, if his delusion is of
such a nature that he believes his otherwise criminal
act is not criminal, he will not be held responsible.

United States v. Frederick, supra, at 128.

Thus, the distinction in terms concerns the accused's cognition of the
morality of his act. The courts adopting "wrongfulness" do so "in order to
exclude from the criminally responsible category those who, knowing an act
to he crininal, committed it because of a delusion that the act was morally
jus<tified." United States v. Frazier, 458 F.2d 911 (8th Cir. 1972); United
Statc! v. Rrawner, 471 F.2d 969 (D.C. Cir. 1972); Blake v. United States,
407 F.2d 908 (5th Cir. 1969) (en banc); United States v. Shapiro, 383 F.2d
680 (7th Cir. 1967) (en banc); Wion v. United States, 325 F.2d 420 (10th
Cir. 1963).

(3) Definition of "conform to the requircrvrts of the law."
There has been very little discLssion as to the meaning of the volition
a:;pect of the Frederick standard, unlss, something can be garnered from a
di:;cussion of what it is not. Specifically, in United States v. Martin, 7
P-.1. 613 (N.C.M.R. 1979), the Navy Court of Military PRview indicated that
this third aspect of the standard was not a restatement of the M'Naughton
"ilhe to distinguish right from wrong as to the acts charged and able to

." "-5
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adhere to the right" standard. That court found that the military judge,
in his instructions to the court members, had "molded" the proper Frederick
standard with the rejected M'Naughton standard and had thus misled the
court. Therefore, the court ruled the instruction erroneous per se.

d. Burden of proof

(1) Presumption of sanity. The law presumes all persons to
be sane, unless the contrary appears. R.C.M. 916(k) (3) (A). Therefore,
even though the burden is on the prosecution to prove the accused's mental
responsibility, there is a rebuttable presumption that the accused is sane.
This presumption of sanity, standinj alone, may be sufficient to outweigh
testimony and evidence to the contrary. United States v. Johnson, 3
U.S.C.M.A. 725, 14 C.M.R. 743 (1954). Further, a mere assertion that one
is insane is not necessarily sufficient to require inquiry or to rai:e the
issue of insanity. United States v. McMahon, 4 M.J. 648 (A.F.C.M.R. 1977).

(2) Once "some evidence" which could reasonably tend to
show that the accused is insane or was insane at the time of the offense is
introduced, either by the prosecution, the defense, or on behalf of the
court, then the sanity of the accused is an essential issue and must be
proved by the prosecution beyond a reasonable doubt. United States v.
Morris, 20 U.S.C.M.R. 446, 43 C.M.R. 286 (1971); United States v.
Cockerell, 49 C.M.R. 567 (A.C.4.R. 1974); United States v. Grembowicz, 17
M.J. 720 (N.M.C.M.R. 1983) (mere assertions of insanity do not trigger a
duty to inquire into sanity of accused); United States v. Heard, 17 M.J.
1118 (N.M.C.M.R. 1984) (issue raised during providency); R.C.M. 916(b).

(3) While the military judge may determine that the
evidence offered by the accused was insufficient to raise the issue of
mental responsibility, he may not bar the accused from presenting that
evidence to the members. United States v. Coleman, 11 M.J. 856 (N.M.C.M.R.
1981).

3. Lack of mental capacity to stand trial

a. Basis. Lack of mental capacity is an interlocutory question
for the military judge. By asserting it, the defense seeks to postpone
trial until the accused is rmtntally competent to stand trial, if ever. The
law recognizes lack of mental capacity as a bar to trial because it would
be fundamentally unfair to try an accused who could not understand the
nature of the proceedings against him or who was incapable of cooperating
intelligently in his own defense.

b. Star' ird. The standard enunciated in R.C.M. 909(a) is
app licable to tri,.: by court-martial:

Nko r-y( T may be brought to trial by court-martial
unit2. tHiat porfon - ;ufficient iitntal caxcity
t-o u)dcr tind the nature of the proceedings against
th .l n and to onduct or cooperate intelligently

* lv* AT;? ( t1w ca se.

cs t e.plicit amplification of this standard is
u11l "i ti . vt rates v. Williaims, 5 U.S.C.M.A. 197, 204, 17

"I. R. 19 , , .) The court in that case held that the accused must:

6
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be able to comprehend rightly his own status and
condition in reference to such proceedings; that he
must have such coherency of ideas, such control of his
mental faculties, and such power of nmory as will
enable him to identify witnesses, testify in his on
behalf, if he so desires, and otherwise properly and
intelligently aid his counsel in maKing a rational
defense.

The Supreme Court in the case of Dusky v. United States, 362 U.S. 402
(1960) held that a trial court must not base its determination that the
accused is mentally competent to stand trial upon a mere finding that he is
oriented to time and place and has soe recollection of events; the test
must be "whether [the accused] has sufficient present ability to consult
withi his lawyer with a reasonable deqree of rational understanding, and
whether he has a rational as well as factual understandnq of the
Proc:eedings against him." Id. at 102. See also United States v. Martinez,
12 M.J. 801 (N.M.C.M.R. 1981), petition d nied, 13 M.J. 232 (1982).

(a) The question of aniesia as it affects the mental
capacity to stand trial is an interesting one. As noted above with regard
to mental responsibility, amnesia alone, usually of an alcoholic origin, is
not a defense on the merits. Similarly, the contention that loss of memory
alone constitutes lack of mental capacity has generally been rejected by
the courts. United States v. Olvera, 4 U.S.C.M.A. 135, 15 C.M.R. 134
(1954); United States v. Lopez-Malave, 4 U.S.C.M.A. 341, 15 C.M.R. 341
(1954). In Olvera, supra, at 142, the court said, "The accused may well be
characterized by a genuine amnesia as to certain events, yet be able to
deal rationally with them, to cooperate with his counsel, and to remember
the events taking place at the trial." See also Wilson v. United States,
391 F.2d 460, 462 (1968). This general rule may vary, however, if it is
shc~vn that the amnesia is accompanied by or is caused by a mental defect or
disease. See Wilson, supra; United States v. Jones, 147 F.Supp. 265, 267
(1956). It should be noted that amnesia does not prevent the accused from
testifying in his own behalf, even if he can't recall the events
surrounding the alleged crime. This is because, other things being equal,
the accused still has the ability to testify that he just "doesn't
renmember." This is not as unusual as it may sound for many witnesses often
cannot renember specific events and testify accordingly. If the accused
xosses;es the ability to deal rationally with his inability to remember,
his inability to recall may be a tactical handicap, but it is not to bar a
trial. See, e.g., United States v. Dunaway, 39 C.M.R. 908 (A.F.B.R. 1968),
pxtition denied, 39 C.M.R. 293 (1968).

(b) It is significant to note that the second part of
diu test is posed in the disjunctive: "to conduct or cooperate
intelligently in his own defense." Thus, if an accused has such a
pxersonality disorder that he is unable to get along with or accept the
advice of any lawyer, that is, to cooperate, he is not immune from trial if
he dces have "the substantial ability to intelligently conduct his clwn
(elenF.e and understands the nature of the proceedings." United States v.
Koch, 37 C.M.R. 843, 851 (A.F.B.R. 1966), findings rev'd, 17 U.S.C.M.A. 79,
37 C.M.R. 343 (1.965).

"7
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(2) It is important to note that unlike nunta I
responsibility issues, to assert a lack of capacity defense succeus.!;lully,
the accused need not be suffering from a rrental defect or disease. Lack of 0
mental capacity may be based on character disorders and other maladies not
thought generally tn qualify as nntal diseases. United States v. Wi.:ner,
46 C.M.R. 1100 (C.G.C.M.R. 1973).

(3) When the issue of the accused's capacity to stand trial
is raised, the court-martial may not proceed unless it is established by a 0
preponderance ot the evidence that the accused possesses sufficient mental
capacity to wuderstand the nature of the proceedings and to conduct or
cooperate intelligently in the detense of the case. R.C.M. 909(c) (2).

4. Partial rrentai responsibility. R.C.M. 916(k)(2) staties: "A
mental condition not amounting to a general lack of mental responsibility
* " * but which produces a lack of mental ability at the timle o1 the 0

offense to pcssess actual knowledge or to entertain a specific intent or a
premreditated design to kill is a defense to an offense having one of these
states ot mind as an element." The partial mental responsibility defense
originated in the cases of United States v. Kunak, 5 U.S.C.M.A. 346, 17
C.M.R. 346 (1954); United States v. Edwards, 4 U.S.C.M.A. 299, 15 C.M.R.
29() (1954); and United States v. Higgins, 4 U.S.C.M.A. 143, 15 C.M.R, 143 0
(1954). 'he following basis for the court's adoption of a defense of
;.rtial mental responsibility was explained by the Court of: rMilitary
Tppeals in United States v. Vaughn, 23 U.S.C.M.A. 343, 49 C.M.R. 747, 748
j1975)

Recognizing that advances in nodern psychiatry have S
enabled in accused's mental condition to be more
accurately diagnosed and that the degree of one's guilt
should take into consideration his capacity to
entertain the intent of knowledge required to prove the
cruoe charged, those cases concluded that mental
incapacity to entertain a premditated design to kill,
a recluisite specific intent or knowledge, or any
partimlarized state of mind should be a defense to a
charged offense requiring such a state of mind.

Thus, eveni though an accused may be capable of standing trial and not have
a r.,ntal disease or defect, he may still have a partial defense to a
specific intent crime if his "mental condition" prevented him from S
For ulating the requisite intent. United States v. Higgins,4 U.S.C.M.A.
1,13, 15 C.M.R. 143 (1954). For example, in the case of United States v. . .
Vaughn, sura, the Court of Military Tpials he]d that the doctrine of
partial ri tntaI r ponsibility, if established, was a defense to
prerditated md inprencxitated murder, as well as to voluntary
ranuslau-iter; an ., h'erefor(-, the accused could be convicted of no greater
uegree of homicid, alian involuntary manslaughter. Id. at 346, 49 C.M.R. at
750. For fur-her !i- (- ion o this defense see United States v. Storey, 9
U.S.C. 1.A. In, P. 4-4 (1958); United States v. Dunnahoe, 6
U.S.C.t.A. 74', A~ .M.R. 67 (19'6)G; United States v. Sonjerville, 48
,.,I. . 885 ~iN. .i.i g/ ); UiLited States v. Parker, 11 M.J. 757

.. " d t.t v. Gertson, 15 N.J. 990 (N.M.C.M.R. 1983), S
*1r~;'.'-i .MI ( , .,. 913). he question which now arises is
fchr -,H-.( . ti :i htw<(,n voluntairy intoxication, which has

........ ,



already been described as only a defense to offenses requiring specific
intent or other states of nsnd, and partial mental responsibility. The
answer appears to be that voluntary intoxication is only one specific
exarvple of a mental condition that must nmet the mntal shortcomings
reqired for the defense of partial mental responsibility. It appears
that, historically, society recoynized the defense of voluntar,
intoxication as a defense to specific intent crimes but had not so
recognized other mental conditions in the same light. The development of
these two defenses and their interrelationship can be found in Hopt v.

oplc, 104 U.S. 631 (1882); Fisher v. United States, 328 U.S. 463 (1946);
United States v. Kunak, supra; United States v. Higgins, supra; and United
States v. Edwards, supra. The rationale for the similarities in result
have been described as follows:

moreover, if an accused person may lessen his criminal
responsibility by a showing that he was not able to
entertain premeditation intent, or knowledge due to
voluntary intoxication -- a condition largely within
his own control, and disaporoved by society and. the law
-- we would regard as anomalous a refusal to permit a
showing that premditation, intent, or knowledge was or
midght be wanting due to some mental derangemant --

usually without the accused's control. It would seem
to follow that if an accused person produces evidence
of an underlying mental state, which might have served
to affect his intent at the tine of the acts alleged,
then the law officer should advise the court that its
meAbers may properly consider the evidence of mental
condition in determining the accused's capacity to
entertain prereditation, intent, or knowledge -- when
any of these is relevant to an offense charged.
IHowever, i showing of amnesia without more would not
n cLssitate such an instruction.

United States v. Higgins, supra, at 148.

5. Procedurl aspects of insanity issues

a1. Tnqulir'

(1) kefore referral of charges. If anv commncding officer,
ijv,,,;t gqitinrJ -fficer, trial counsel., or defense counsel has reason to
bet l[ve, tht an accused lack(-,d Pmntal responsibility for any offense

h-gur(yxd or lacks -apacitv to stand trial, such fact and support for the
beI et or observation- should be repr ted to the convening authority.

.C.M. 706(:1). If the convening authority determines that a reasonable
ha::. I for inquir/ exi;ts, a board of one or more physicians will be
convened to examine th accused as to his mental capaci to stand trial
,2:,or his nmntal responsibility. At least one irmber should be a
:y liatiit. P.C.M. 706(c) (1). Tn United States v. Nix, 15 U.S.C.M.A.

, ,i C .M.R. 7 (1965) , a pretrial request to the convening authority for

in exam-intion was nr,-intxi, hut th,' commnding officer of the hospital
o, ised t.- conduct the Fxaminati.er. Pho law officer at trial denied a
6 u, nse! re{Iuesf for a continuance. TIli ( r-rt of: Miit,3ry Appeals held that
H,, denial was error. The order th,t, the accused be evaluated was a
u(. tc(al order and the couit was without power to proceed pending ",

om'i u,('e with i order. A -ontini -an shLu,! have be)en aranted.

*....... ....... .......... .j. .:: .: •.



b. Consists of true/false questions which pertain to the

individual (see appendix 1 for samples)

c. Varying length - between 350 and 700 questions

d. Results are broken up into different scales, which are
supposed to reflect particular aspects of person being
testedJ; however, overall pattern is what is iffportant

3. Rorschach Thematic Appreciation Test - Designed to uncover
accused' s self-perception

3. Psychiatric interview

-- Series of questions designed to inquire into

a. Early developmient

b. Family hi-tory

c. Preoccupations and though content

d. Feelings regarding offense (s) and court-martial

K. The report - The Board will state its findings in its report,
which has three basic parts

i. The cover letter - May be a "form" or tailored cover sheet.
It will state:

a. The findings of the board, hopefully, in Frederick
language

b. Whether the findings were unanimous or whether
dissenting opinions exist

c. That the board's work and report has been received and
approved by the comianding officer of the medical
facility at which the board sat

2. Opinions of the participating members of the board,
including individual diagnoses, reconmendations, etc.
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H. Physical tests

1. EBG (electroencephalogram) - Measures electrical bri wavos
and patterns in effort to discover organically caus, d
abnormalities. Problem is that such patterns are not always
present, so abnormalities cannot be ruled out if resul ts are
"normal."

-- Can increase likelihood of discovery by inducing stress

(1) Drugs - lights

(2) Placing leads closer to brain

(3) Sleep deprived

2. CAT SCAN - X/rays over surface of brain designed to reveal
any discernible physical abnormalities

3. Neurological tests - Designed to assess any discernible 0 3
problems with nervous system. Many and varied.

I. Psychological tests - Designed to isolate the abnormal by
ccparison to others and by "unusual quality" of responses. Many p
and varied. Common three:

1. WAIS - Wensher's Adult Intelligence Scales

a. Consists of 11 subscales ranging from word association
to interpretation of proverbs

b. Most reliable of all psych logical tests

c. Designed to measure intelligence

S ,e appendix 2 for sample questions

2. M'I - Iinnesota Multiphasic Personality Inventory

. signed to assess personality by con paring accused's
u t-' tw results achieved by "kncwns"

2 2
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-- United States v. Matthews, 14 M.J. 656 (A.C.M.R.
1982)

3. Scope of Mil.R.Evid. 302

-- United States v. Matthews, supra

F. Related issues

1. Cross-examination of civilian defense expert

-- United States v. Parker, 15 M.J. 146 (C.M.A. 1983)

2. 18 U.S.C. § 4244 (1982)

-- United States v. Holley, 17 M.J. 361 (C.M.A. 1984)

G. Package delivered to board

1. Service record

2. Medical record

3. NIS report

4. Article 32

5. Statemrents of witnesses before and after the offense

6. Statements from family, friends, shipmates detailing
particular "traits"

7. Civilian records of prior hospitalization, police reports,
etc.

8. Cover letter

21



c. Sanity board may be ordered by CA or MT

6. Partial mental responsibility

a. Frederick did not change

b. Dim-inished mntal responsibility, which does not annunt
to a complete defense, but which prevented the accused
from forming requisite intent

c. Can be result of voluntary intoxication

-- United States v. Gertson, 15 M.J. 990 (N.M.C.M.R.
1983), petition denied, 16 M.J. 309 (1983)

11. The sanity board (R.C.M. 706)

A. Request

B. Ordering an inquiry

C. Board nmnbership

D. Directions to the board

E. Privilege (ttil.R.Evid. 302)

L. Staterents/derivative evidence

2. Excc' .. ions

ci. Defense introduction of statements/derivative evidence

). Delense introduction of expert testimony

ix t.ense introduction of lay testimony

20
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c. United States v. Walker, 14 M.J. 824 (A.C.M.R. 1982),
petition denied, 15 M.J. 397 (1983)

d. United States v. Wattenbarger, 15 M.J. 1069 (N.M.C.M.R.
1983)

e. Military Judges' Benchbook, DA Pam. 27-9, 1982, at 6-3

3. "Appreciate the criminality of his conduct"

-- United States v. Freeman, 357 F.2d 606 (2d Cir. 1966)

4. "Conform to requirements of the law"

-- United States v. Martin, 7 M.J. 613 (N.M.C.M.R. 1979)

5. Procedure

a. Presumption of sanity

b. Issue may be raised by anyone and, once raised, burden
is on government to prove sanity beyond a reasonable
doubt

(1) United States v. Heard, 17 M.J. 1118 (N.M.C.M.R.
1984)

(2) United States v. Grenbcicz, 17 M.J. 720
(N.M.C.M.R. 1983)

(3) United States v. Coleman, 11 M.J. 856 (N.M.C.M.R.
1981)

19



4. Procedures

a. Presumption of capacity

b. Interlocutory question of fact determined by MJ

c. Burden

-- Governmnt miust prove capacity by a preponderance
of the evidence

d. Remedy

-- Continuance or dismissal

C. Mental responsibility [R.C.M. 916(k)]

1. Standard - United States v. Frederick, 3 M.J. 230 (C.M.A.
1977), on retrial, 7 M.J. 791 (N.C.M.R. 1979), petition -

denied, 8 M.J. 42 (C.M.A. 1979)

a. Incapacity - The presence of a mental disease or defect .

b. Cognition - The accused's inability to appreciate the
criminality of his conduct

c. Volition - The accused's inability to conform his
conduct to the requiremnts of the law

2. DIenail disease or defect

a. United States v. Cortes-Crespo, 9 M.J. 717 (A.C.M.R.
1980), aff'd, 13 M.J. 420, 422 (C.M.A. 1982)

. -Tited States v. Bush, 14 M.J. 900 (N.M.C.M.R. 1982)

18



Rev. 1/85

FORENSIC PSYCHIATRY IN TilE NAVAL SERVICE
NOTETAKING GUIDE

I. Insanity

A. Two issues

1. Mental capacity - Insanity at the time of trial

2. Mental responsibility - Insanity at the tire of the offense

B. Mental capacity to stand trial (R.C.M. 909)

1. Standard: The accused must possess sufficient mental
capacity to understand the nature of the proceedings against
him and to conduct or cooperate intelligently in his own
defense

a. United States v. Williams, 5 U.S.C.M.A. 197, 204, 17
C.M.R. 197, 204 (1954)

b. Dusky v. United States, 362 U.S. 402 (1960)

c. United States v. Martinez, 12 M.J. 801 (N.M.C.M.R.
1981), petition denied, 13 M.J. 232 (1982)

d. United States v. Koch, 37 C.M.R. 843, 851 (A.F.B.R.
1966), findings rev'd, 17 U.S.C.M.A. 79, 37 C.M.R. 343
(1965)

2. Need not result from mental disease or defect

3. Amnesia is not a defense

a. United States v. Olvera, 4 U.S.C.M.A. 134, 15 C.M.R.
134 (1954)

b. United States v. Riege, 5 M.J. 938 (N.M.C.M.R. 1978),
petition denied, 6 M.J. 196 (1979)
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participation in the criminal acts charged and riot a
psychiatrist's opinion regarding whether an accused
possesses the requisite mental responsibility. This
interpretation is a sensible one. To hold otherwise
wuld result in concealing from the fact finders
otherwise relevant and admissible evidence and require
the Government to rely on lay witnesses of its own or
the hypothecating conjectures of expert psychiatrists
who have only observed the accused from afar. Id. at
659.

For a further discussion of the impact of the new Mi] itary
Rules of Evidence on mrrntal evaluations, see Yustas, Mental Evaluation of
an Accused under the Military Rules of Evidence An Excellent Balance, The
Arm Lawyer R( ay 1980); Ross, Rule 302 - An Unfair Balance, The Ar I Ayer
(March 1981).

g. Post-trial incarceration of the criminally insane. The
secretaries of several armed forces have been enpowered to ccmmit insane
service persons and to retain them in medical custody so long as mental
disorders persist. See 24 U.S.C. 191; White v. Treibly, 19 F.2d 712 (D.C.
Cir. 1927); Overholser v. Triebly, 137 F.2d 705 (D.C. Cir.), cert. denied,
320 U.S. 730 (1945). There are no mandatory requirements regarding the
criminally insane, however, and an accused who is found not guilty because
of insanity may be treated, administratively discharged, or simply sent
back to duty. In fact, the military has no medical facilities designed for
the long-term treatment of the insane, although the Veterans Administration
does. See United States v. Schlamann, 16 U.S.C.M.A. 414, 37 C.M.R. (1966).
For this reason, the Schlariman court rejected a requested instruction that,
"if the accused is acquitted by reason of insanity, he will be presLred to
be insane and may be confined in a hospital as long as necessary." This
instruction, espoused by the District of Columbia courts in Lyels v. United
States, 254 F.2d 725 (D.C. Cir.), cert. denied, 356 U.S. 961 (1957), was
based on the mandatory comnitment requirement of the District of Columbia.
See United States v. Gray, 9 U.S.C.M.A. 208, 25 C.M.R. 470 (1958).

16
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(4) Non-military experts used by the defense

-- If the defense uses civilian experts, the
prosecution could seek a continuance and an order fran the military judge
that the accused submit to an R.C.M. 706 sanity board. See Mil.R.Evid.
302(d). The full report less any specific staterkunts of the accused would
then be releasable to the prosecution. See UniLed States v. Frederick, '

M.J. 791 (N.C.M.R. 1979), petition denied, 8 M.J. 42 (C.M.A. 1979).

f. Potential problem areas under the new rules

(i) Neutral/false statements: While Mil.R.Evid. 302
protects any statement of the accused, the Babbidqe case, supra, sought to
protect only incriminating statements (as do its progeny). Consequently,
the rule's breadth is overbroad. Furthe,., nost psychiatric opinions are
based upon what the accused tells the psychiatrist as well as how he tells
it. So, if the accused lies, the possibility of an inaccurate assessment
is great, yet the prosecution will be prohibited frcm finding out what the
accused told the psychiatrists to gauge the validity of their opinions.
See United States v. Thonpson, 3 M.J. 271, 273-274 (C.M.A. 1977), where the
Court of Military Appeals said: " . . psychiatrists cannot reach their
conclusion to answer the question of criminal responsibility at a time
certain in a vacuum, but must rely upon the history supplied both by the
person examined and others; if that history is faulty, then the credibility
of the conclusion of the psychiatrists may be faulty and must be tested."

(2) Defense use of lay testimony. The plain language of
Mil.R.Evid. 302 indicates that the government is entitled to call expert
witnesses in rebuttal only if the defense utilizes the testimony of

O 0 psychiatric experts in presenting the insanity issue to the court. This
could occasion the successful assertion of such a defense even though all
experts concur that the accused was sane. That judicial application of
this provision may rectify this legislative oversight is evident from
United States v. Matthews, supra, where the Army Court of Military Appeals
noted that:

In our view, such an interpretation is unwarranted.
The purpose of the Rule is to protect an accused's
right against self-incrimination. In this regard the
federal courts have drawn a sharp distinction between
the use of the results of compulsory psychiatric
examinations on the issue of insanity and the use of an
incriminatory statement made during a copulsory
examination on the issue of guilt. The former is
permissible; the latter is constitutionally forbidden
(case cites omitted). A similar interpretation is
engrafted in Rule 12.2 of the Federal Rules of Criminal
Procedure. See United States v. Leonard, 609 F.2d 1163
(5th Cir. 1980). This is also consistent with military
case law prior to adoption of Rule 302. United States
v. Babbidge, 18 U.S.C.M.A. 327, 40 C.M.R. 39 (1969).
We believe a similar interpretation was intended by the
drafters of the military rule and construe the
proscription against the use of statements and any
"derivative evidence obtained through the use of such a
statement" to pertain to facts concerning an accused's

15
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(b) It purports to extend to any statement made by the
accused and any derivative evidence obtained through the use of such a
statement.

(c) It applies during trial on the merits and during
sentencing proceedings.

(d) In conjunction with the conforming provisions of
R.C.M. 706, it also creates three different levels of disclosure:

-1- The results of the examination;

-2- the full report of the board loss any
statements of the accused; and

-3- the specific statements of the accused.

(e) The results of the sanity board, i.e., the
ultimate conclusions as to the accused's sanity of the board nmbers,
(number -I- above) are furnished to the officer who ordered the
examination, the accused's ccmanding officer, the article 32 officer, if
any, all counsel, the convening authority and the military judge, if after
referral. The full investigative report (numbers -2- and -3- which usually
appear in one document) are provided imediately to the defense but to no
one else outside medical channels. Disclosure (release) of the sanity
board report to non-prosecution (trial counsel) members is authorized
without consent of the defense or the accused if:

-1- The release is authorized by the convening
authority, or

-2- the commanding officer requests the full
report.

These exceptions are to allow administrative determinations to be made,
e.g., should the accused's security clearance be revoked, and to protect
society, e.g., the accused tells the psychiatrist that he intends to commit
future crimes. But such release will create problems for the prosecution
in showing that its evidence was not derived from the report.

(f) If the defense raises the insanity defense by
offering expert testimny concerning the accused's mental condition, then
the military judge, upon request (motion) shall order the disclosure
(release) of the full report to the prosecution less any specific
statements of the ea--used.

(g) If the defense offers specific statenents of the
accused, the miliitary judge my upon motion of the prosecution order the
disclosure of such statements of the accused "as may be necessary in the
interests of justice."

14
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-3- Release of evidence. If the defense offers
expert testimony concerning the mental condition of the accused, the
military judge, upon motion, shall order the release to the prosecution of
the full ontents, other than any statements made by the accused, of anly
rcx)rt prepared pursuant to paragraph 121 of this Manual (now R.C.M. 706).
II the defense offers stateents mnade by tue accused at such an

examination, the military judge may upon motion order the disclosure ot
such statements made by the accused and contained in the report as may be - -

necessary in the interests of justice.

-4- Noncornliance by the accused. The military
judge may prohibit an accused who refuses to cooperate in a rental
exanination authorized under paragraph 121 of the Manual (now R.C.M. 706)
from presenting any expert medical testimony as to any issue that would
have been the subject of the mental examination.

-5- Procedure. The privilege in this rule may be
claimed by the accused only under the procedure set forth in rule 304
(confessions and admissions) for an objection or a motion to suppress.

(b) Limitations

-1- The protections of Mil.R.Evid. 302 do not
apply to mental examinations not ordered under R.C.M. 706. Hence,
independently requested examinations are outside the protection of the
rule. This may decrease the number of civilian psychiatric examinations. See
United States v. Matthews, 14 M.J. 656 (A.C.M.R. 1982) (Mil.R.Evid. 302 did
not apply to psychiatric examination for purpose of determining fitness for

-administrative separation held prior to coimission of the offenses).

-2- The rule also does not apply to
determinations of the competency of the accused to stand trial. R.C.M.
706(c) (3) of the Manual, however, does prohibit access to the sanity board
report by the trial counsel except as specifically authorized. If

* corpetency to stand trial is at issue, the trial counsel may request the
military judge to disclose the sanity board report to the prosecution. The
analysis to the rule indicates that the trial counsel who has read the
report under such circumstances will be disqualified from prosecuting the
case in chief if mental responsibility is raised later in the proceedings,
and the rule is applicable. Mil.R.Evid. 302 analysis.

-3- Failure to nove for suppression of such
information, or failure to object, constitutes waiver (Mtil.R.Evid. 304
cited above).

(3) Operation of Mil.R.Evid. 302

(a) MIil.R.Evid. 302 creates a limited testimonial
Lukwity which prohibits the use of any statement made by the accused
duiing any mental examination ordered under R.C.M. 706. This immunity is
ef fective even if Article 31, UQKJ, warnings have been given to the
accused.

13
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e. Mental evaluations of an accused under the tj.litary Rulus o
Evidence

(1) 1969-1980 procedures. in the Court of Military Appeal;
case of United States v. Babbidge, 18 U.S.C.M.A. 327, 40 C.M.R. 39 (1969),
it was held that an accused must subnit to a government psychiatric
evaluation as a condition precedent to the introduction of defense expert
evidence on a sanity issue. Other cases were similar in their effect. See
United States v. Wilson, 18 U.S.C.M.A. 400, 40 C.M.R. 112 (1969); United
States v. Schell, 18 U.S.C.M.A. 410, 40 C.M.R. 122 (1969); United States v.
Ross, 19 U.S.C.M.A. 51, 41 C.M.R. 51 (1969); and United States v. White, 19
U.S.C.M.A. 338, 41 C.M.R. 338 (1970). Under this procedure, the e-amining
physician could only testify as to his conclusions concerning the accused's
sanity or lack thereot. Specific statements made by tJe accused during the
uxamination were not admissible without a showing of ccpliance with
Article 31, LCM and Miranda/Tenpia requirements. Accord United States v.
Parker, 15 M.J. 146 (1983); United States v. Holley, 17 M.J. 361 (C.M.A.
1984) (cases tried bet re the effective date of the Military Rules of
Evidence)

The new Military Rules of Evidence [hereinalter
referred to as Mil.R.Evid. I disregard the formality of whether article
31 and Miranda/Tempia warnings were given and focus instead upon the
substantive use of the information received.

(2) Mi 1. R. Evid. 302, privilege concerning nntal
examination of an accused

(a) The text of the rule

-1- General rule. The accused has a privilege to
prevent any statement made by the accused at a mental examination ordered
under paragraph 121 of this Manual (now R.C.M. 706) and any derivative
evidence obtained through use of such a statement frcm being received into
evidence against the accused on the issue of guilt or innocence or during
the sentencing proceedings. This privilege may be claimed by the accused
notwithstanding the tact that the accused ay have been warned of the
rights provided by rule 305 at the examination.

-2- Exceptions

-a- There is no privilege under Mil.R.Evid.
302 when the accused first introduces into evidence such statenents or
derivative evidence.

-b- Ni extxrt witness for the prosecution
rt.' testily as t n reasons for the expert's conclusions and the reasons
thercfor as to thc mental state of the accused if expert testinony offered
by the defense as to the rental condition of the accused has been received
in evidence, but sach testimony may not extend to statements of the accused
,xcept a provi(ko in (1) .

12

I

[... -- <-..-. ... ,..... .... ....... ..... ,.......... ...... ,,... .... .. , .. ,. .... . .. ....



b. Litigation of the issues

(1) Litigation of mental capacity to stand trial. Once the
issue is raised at trial as to the present mental capacity of the accused,
a ruling must be made. Whether the issue is raised as a result of formal
inquiry, by motion for continuance (see U- 2-ed States v. Williams, supra)
or through introduction of evidence at trial, the issue is always an
interlocutory question to be ruled upon finally by the military judge. If
it is determined that the government has not shown by a preponderance of
the evidence that the accused is mentally capable of standing trial, the
procotelings shall be suspended and the record shall be forwarded to the
co>nvening authority. R.C.M. 909 (c)(2) discussion.

(2) Litigation of mental responsibility. The issue of
mental responsibility may be raised by evidence presented by the defense,
the prosecution, or the court. R.C.M. 916(b) discussion. This issue may
not be raised as an interlocutory matter. R.C.M. 916(k)(3)(C). Once this
defense is placed in issue by same evidence, the prosecution has the burden
of proving beyond a reasonable doubt that the accused did not lack mental
responsibility for the offense. R.C.M. 916(k) (3) (A) discussion.

c. Action by convening authority

(1) A finding by a court that the government did not meet
its burden with regard to the accused's mental responsibility at the time
of the offense is a finding of not guilty which may not be disturbed by the
convening authority.

(2) When the trial has terminated due to a finding of lack
of mental capacity, the record of all procedures held in the case is
forwarded to the convening authority. Depending on the nature and
potential duration of the accused's incapacity, the case may be continued
or charges withdrawn or dismissed. When appropriate, administrative action
may be taken to discharge the accused from the service on mental disability
grounds. R.C.M. 909(c) (2) discussion. Although the convening authority
may ask for a rehearing, it is the military judge who rules finally on the
mental capacity of the accused. R.C.M. 909(c) (1) discussion.

d. Guilty plea cases. If there is any indication that the
accused is or was insane at the time of the offense, the military judge
rust inquire into the matter to determine the providency of the plea, even
though the defense does not wish to raise insan ity as a defense. See
United States v. Leggs, 18 U.S.C.M.A. 245, 39 C.M.R. 245 (1969), which
reversed a conviction based on a guilty plea that had been received after
tht, verbal assurance of the defense counsel that his client was sane, when
that san*e client's conduct at earlier sessions of the trial had caused the
trial to be continued and an inquiry made into his sanity.

P
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(2) After referral of charges. Whether or not the accUsed
has petitioned the convening authority to inquire into the sanity of the
accused, once the case has been referred to trial, the defense (or any
other party) may request the military judge to do so. The convening
authority may also order an inquiry after the charges have been referred
but prior to the convening of the first article 39(a) session, if the
military judge is not reasonably available. R.C.M. 706(b)(2).

(3) Inquiry after trial. The convening authority may not
approve a sentence while the accused lacks mential capacity to understand
and to conduct or cooperate intelligently in the post-trial proceedings.
If a question is raised as to the requisite mental capacity of the accused,
the convening authority must be satisfied by a preponderance o[ evidenct --
including maitters outside the record of trial -- that the accused hIs the
requisite mantal capacity before approving the sentence. The convening
authority may direct an examination of the accused in accordance with
R.C.M. 706 before deciding whether the accused lacks mental capacity. The
lack of mental capacity does not, however, prohibit the convening authority
fron disapproving findings of guilty and/or the sentence.

(4) Sanity board requiremnts. Regardless of whether the
inquiry was ordered before, during or after trial, R.C.M. 706 requires the
sanity board to answer each of the following questions together with any
others that the authority ordering the inquiry may pose:

(a) At the time of the alleged criminal conduct did
the accused have a mental disease or defect? (The terms "mental disease or
defect" do not include an abnormality manifested only by repeated criminal
or otherwise antisocial conduct.)

(b) VThat is the clinical psychiatric diagnosis?

(c) Did the accused, at the time of the alleged
criminal conduct and as a result of such mental disease or defect, lack
substantial capacity to appreciate the criminality of the accused's
conduct?

(d) Did the accused, at the time of the alleged
criminal conduct and as a result of such mental disease or defect, lack
substantial capacity to conform the accused's conduct to the requirements
of law?

(e) Does the accused have sufficient mental capacity
to understand the nature of the proceedings and to conduct or cooperate
intelligently in ti defense?

The answers to thes, questions must be included in the sanity board report.
This report is not evidence but may be considered by the military judge as
to whether any further inquir is needed. In order to support or refutc
the accused's l--lujtion of isanity, the appropriate party will have to
present other f.-(nce (se the, discussion nerlow)
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3. Attachments - Can include detailed explanation of tests
rendered, including opinions of consulting professionals

a. Psychologists

b. M.D.'s

c. Neurologists

d. EEG, CAT SCAN interpretation

L. The diagnosis - Like all medical boards, mental health
evaluations will result in a diagnosis

1. "Mental" diagnoses are made from a book entitled Diagnostic
and Statistical Manual (3rd Ed. 1980) [DSM III]

-- Used in Navy since 1 July 1980

2. This book lists hundreds of diagnostic labels, which are
used in a variety of ways

M. Possible findings

1. Does accused presently have a mental disease or defect? If
so, what?

2. Hcw was that determined?

3. What is the psychiatric diagnosis?

4. To what extent is this abnormality manifested by repeated
antisocial misconduct?

5. At the time of the offense, did the accused have a mental
disease or defect? If so, what?

6. How v.as that determined?

7. Whfat is the psychiatric diagnosis?

8. 'To what extent is this abnormality manifested by repeated
anti ocial misconduct?

, Fij the causal relationship, if any, between the nntal
(I , 'or detect diagnosed and the commission of the

24
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10. Did the accused at the time of the alleged offense, as a
result of such mental defect or disease, lack capacity to
appreciate the criminality of his conduct?

11. If so, what was the degree of impairment?

12. Did the accused at the tine of the alleged offense, as a
result of such mental defect or disease, lack capacity to
conform his conduct to the requirements of the law?

13. If so, what was the degree of impairment?

14. Did the accused lack capacity to formulate a relevant
specific intent?

15. Etc.

III. Presenting expert testimony

A. "When did you examine the accused?"

0 1. If months have elapsed since the examination, the
professional's opinion or lack of capacity is worth little

2. If months (or even weeks) separated the examination and the
offense, the professional's opinion on mental responsibility
will be worth little

B. "How often did you examine him?"

- The more the better, once is seldon enough

C. "What was the duration of your examination?"

1. All time spent on the case should be counted - not just the
interview

a. All material reviewed (which you provided)

b. All tests reviewed

c. All professionals consulted

2. "A few hours" is suspect

25
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D. "Of what did your examination consist?"
II

1. All tests

2. All interviews ) All should be summarized

3. Etc.

E. "What did you find?"

1. The diagnosis, if relevant
I

2. Insist upon explanation for all medical terms

3. Have witness explain what information elicited in response

to previous question supports the findings

4. Relate it to ultimate issue

-- For example, if issue is mental capacity, ask:

(1) Does accu-ed know why he was apprehended?

(2) Does he know why he was charged with an offense?

(3) Does he know what can happen to him as a result of
trial?

(4) What is his understanding of the function of the
military judge? Trial counsel?

(5) What is his ability to identify witnesses?

(6) Etc.

5. A.k witness to explain all conclusions

26
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1. 1 like rechanics magazines.

2. I have a good aWxtite.

3. I wake up fresh and rested nost ornings.

4. 1 think I would like the work of a
librarian.

S. I am easily awakened by noise.

6. I like to read newspaper articles on crime.

7. My hands and feet are usually warm enough.

8. My daily life is full of things that keep

me interested.

9. I am about as able to work as I ever was.

10. Thetc seems to be a lunp in my throat much
of the time.

11. A person should try to understand his
dreams and be quided by or take warning
ircin them.

12. I enjoy detective or mystery stories.

2. I work under a great deal of tension.

14. I have diarrhea once a month or more.

15. Once in a while I think of things too bad
to talk about.

'6. I am sure I get a raw deal from life.

17. M1 father wds a good man.

1 8. 1 culi very seldo troubled by constipation.

L9. When I take a new job, I like to be tipped
off on who should be gotten next to.

20. my sex life is satisfactory.

21. At tines I have very nuch wanted to leavehow. .

Appendix 1-1
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22. At times I have fits of laughing and crying
that I cannot control.

23. 1 am troubled by attacks of nausea and
vcdi t ing.

24. :.'o one seems t(, understand me. I

75. I would like to be a singer.

7e,. T feel that it is ce:rtainly best to keep my

muth shut when I'm in trouble.

27. lvil spirits ixssess me at tiines.

28. When smircone does n wrong I feel I should
p,,y him back if I can, just for the
principie of the thing.
I am bothere by acid stomach several times

,l week.

Ii). A: t imArs I Ieel like swearing.

I, 1v, nighU:,, res every few nights.

32. I find it hard to keep my mind on a task or -

33. 1 have had very pecuiar and strange
, xper j ence:;.

34. i have a cough most of the time.

35. If people had not had it in for me, I Would
have been much nre successful.

3f,. I seldom worry abxut my health.

3K. I have never been in trouble because of my
sex Whavior.

36. luring one period when I was a youngster I
engaged in petty thievery.

19. AL tiIme ha fi'h. syushinq things.

40. Most any time I would rather sit and
daydream than do Liything else.

41. 1 have hau [:rinds of days, weeks, or
montlis when L cu ,i: 't take care of things

m,, ;,, i n';Idn '~"(r going."

.1
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42. My family does not 1. rke the work I have
chosen (or the work I intend to choose for
mry life work).

43. my sleep is fit iui and disturbed.

44'. Nlicti ofL the tinye my hecad eosto hut t a II

over.

49 . 1 do not always tell the- truthi.
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W.NCILI'S ADULT INTEflLLIGJtE SCALE JEASTIONS

(IkIPRI2 iIMSION

I)IREITIONS. Start with item 3 for all subjects. If E one of items 3, 4,
or 5 is failed, admnister items 1 and 3 betore ,resenting further.

saietimes a subject finds it difficult to renmbor the Pntire question. In
such an instance the examiner may repeat the question, but may not alter or ..-;
abbreviate it. If it is necessary to encourage a subject, say Yes or Go
ahead. if a response is not clear, add Please explain further or Tell me
more about it.

If a subject gives no response after 10 or 15 seconds, the examiner should

reat the question.

DISCONTINUE. After 4 consecutive failures (responses scored 0).

OXARUNG. Items 1 and 2 are scored 2 or 0 points apiece; items 3-14 are
Luach scored 2, 1, or 0. Credit 4 points for subjects to whom items 1 and 2
.ire not administered. See next page for specific scoring criteria and
.oopple answers.

MA XIMUM SCORE: 28

TEST (QJEST LONS

1. W ir do we wash clothes?

2. Why does a traii have an engine?

3. What is the thing to do if you find an envelope in the street that is
sealed, and addressed, and has a new stanp?

4. Whby should we kw,.p awdy from bad carpany?

5. What should you do it while in the mrovies you wcre the first person to
s-e swo,-, and fire?

6 . Wh" :j-hould [-cxopW p-uy txxs.'"

I. Vviat does this -ayiny ngean? "Stri.ke whilv, tlit iron is hot."

8. Why are child labor laws needed?

9. It you were lost in the forest ii the daytimrt, hcw would you go about
findinq your way out?

Ml). %.,y are people who are born deat u.ually unable to talk?

I. Why does land in th- ty cost I}t-r_ than jaid in) the country?

AppndIx 2-
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12. Why does the state require people to get a license in order to be

married?

13. What does this saying mean? "Shallow brooks are noisy."

14. What does this saying mean? "One swallow doesn't make a summer."

SCORING CRITERIA AND SAMPLE ANSWERS: COMPROUNSION

Responses are scored 2, 1, or 0 (except for items 1 and 2, which are
scored 2 or 0) depending on the degree of generalization and the quality.
Since no attempt has been made to list all possible replies, the examiner
will have to use his judgment when he encounters unusual responses. Poor
verbilization should not be penalized - a satisfactory 2-point response may
be badly worded. Where it is indicated that a response should be
questioned, as shown by (Q), the reply to the questioning should be
evaluated according to the stated criteria.

For every item, the general criterion for each level of credit is
sixrn, follcwed by some typical answers. Most of the 0-point exanples
jiven typify marginal responses.

1. cLOMES

2 points - Any response which includes the idea of cleaning.

To qet them clean . . . To have a clean suit . . . To get the dirt out
. . . To get the germs out . . . So they'll look good and clean.

0 points - Response not including reference to cleaning.

Because it's Monday . . . It's a good thing to do . . . T keep out of
mischief . . . Because the Bible says so.

i--GINE

z points - Response showing knowledge that engine provides power to
royvt the train.

'T pull it . . . Fo, it to have power . . . in order to pull the lic
. o push .t and the passengers.

uoiunts - Pc-sonse not including idea of moving the train.

it kcep the enginteer warm . . . 'R lead the passemlers or freight; you
" ,ll~ ' t go anywher) withouit a 1,eader, like a captin in the anny

r ''y t'''nf 1(t Hi, th(siinals . . . To whistJl when they C"T.iK t(
C* u :I ,(: road!; or i ,.i
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. OJ 1PE

2 point, - Any re:;xnse which shows rrc(~Inition that letter shou>: b:

put into Jili ifTm' ilately.

Rkt e urn it to 1) L (i .; I 1 t . . Mai I A t . )l op it Lit nearest Lb'.:.

(P&ALh "Post Of ice" id "Mail it" rcses always get 2 puon-it:;
rcxjardlesi of urban o rural re:;ide(nce 01 cxami, ,?.).

I point - Recognition that letter is property of sonone else but poor

idea as to disposition of it.

Give it to Lxliceonn . . . Take it to de(c: letter office . Try to
find owner.

0 points - No idea of whatL to do with letter or tmat the letter is the
property of semitone else.

leave it alone . . . Open it.

4. hN) CAMPMN

2 points -- Any Lesponse containing tie icd that a person is changed
[or the worse, c)rrupted or iinproperly influenced by bad caipany.

Corrupts your own way of thinkinq . . They make you bad . . . They
will lead you into temptation . . So that you wouldn't be bad
yourself . . . Influence our behavior - our thoughts . . . Keep you
frcm being spoiled by them . . . Usually follow in their footsteps

B . ecctm like them . . They teach you to be bad.

1 px)int - Rkeicr-(nce to srxcific outcmi rather thau a generalization
of eftect, i0 bad ccxpany.

Ruin repuLation So you won't get into trouble . . Being
classed as Lad cxt~any yourself . . Cause you trouble all your life
it you stay with them . . . To keep your reputation Finally
becon! criminal yourself . . Teaches you to be a crook.

0 jx )0ji I ,itnec to badn:;.i alone withlout fn-tber explanation, -r
idca oA keeping out of trouble without explanation of why person would
be in trouble.

Bad company is no good . . . Keep better comcn . . . Get involved in
a situation we couldn't control . . . 'Cause don't learn anything gc<xl

* . liey give you trouble . . . so we wouldn't be picked up.
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5. V IIES

2 points -Recognition that a person in authority on the scene, such
i-e; wianager or usher, should be notified.

keport it to usher ... Report it to manager ... Tell1 the mal i who
iisyou to your seat.

1point - Rc-conition that responsible action, though not so
irev-di~itely ef fective, should be- taken.

.- riqj the fire alum. . Try to put the fire out or call fire
oopai tntnt.

o points - Description of actions which would create a panic or Wouid
niot avert disaster.

-',rK)ut, "Fire.! I'd try my best to get out .. . Stay calm.
hewrn the oth(ur people . . . Run out . . . Walk to nearest exit...
Gk) t r water.

TAXFS

*points -Support of the (jovernnent or qovernur-nt institutions (City,
omiyor state nuy be given in place of governmnt.).

iKeo~p up the govermeint ... Support the gov'errment . .So

,jovurnvient should keep going . . . Ib run country (explained).

I point -Specific nmntion of two or nore institutions s-upported by
the (Invermnt1t.

Paz,' tUi police departme~nt, for roads, etc. . Keep all state
.,choo~ls, keep the institutions . . .For upkeep of istitutions oLL all
kw.

ix-ints - Relerence to one specific institution, organization or job
hwwinq no grasp of tx idea that taxes are used for the entire
;u~vernra: nt structure. 0

'A) paky city workers . . . it's their government -for their protection
in ganqstU.rs, etc . . . . For unenlo'ed ... So that other people
nld rnvke iiore rnny . .Help city ani city helps you.
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co rdiilj L critcria.

2 points - An abstract generalization.

When an opprtunity crtis, take advantage of it Do it wfiei, the
ti m is ripe . . . Do it when you have the clhnncz.

I poit - A specific instance, or a related but not quite equivalent
genera lidaLion.

iron has to be Not to be bent . . Do it today If you hveo. a
good idea, go ahead with it before sTiething changes his mind.

0 points - No recognition that statement is a proverb. Responses
about Icxbr str ikes, ironing. Vague explanation of taking advaritidge
of a situation on a personal level. Literal translation or
olaborat io: i.

it son Wbody i.; Pd at you, gut even with them when you're both nucii
. . It's o "yet even" idea . . . Do the fir -t thing that comes to mind
. . . Iron your clothus when the iron is hot . . . Go by your impulse.

8. Clli) LA9IBuL

2 points - riNution ol any two of these reasons: health, eduction,
general weilare, exploitation, avoid cheap labor.

Avoid e~q)Ij!tation - protect heiltli . . To allow children to get an

education and mature b.xfore being forced to work.

I pxint - A'ntion of one of the reasons.

lb protect c(hilren h: keepinq them in school . . N.bst busines,-vc
would take advantage of childiun and have them work for nothing.

0 points - Vague idea of protection alone or no explanation of why
child labor is bad. idea that child labor laws are to protect jobs
tor[ adult:..

Cheaper lbor Injuicus to childrT . . If you don't, lalkxr
would be f:o cheap you wuldn't qetf. nfuch tot your labor . . . Cliidren
can't take car- of themselven .... To prepare children ior adult ,<c,.

AptAndLx 2-)
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2 points - Any explained use of natural phemiamena in order to tind a
way out or a systematic approach to the problem.

2i, to go in one direction by using sun (or a stream, nuss, etc.) -
Use ot wauch Is a compass (explained fully) . . ok for zi

stream or path and follow it to avoid circles.

i point - Mention of a haphazard mans of getting out, or a partial
i-poiiit response un .:xplainuW.

Py the sun (uiexplained) . . . Moss (unexplained) . . . Follow a path
. . . Walk in the direction of the sun . . . Climb to top of tallest
tree, and try to locate landmark . . . Look for landmarks for bearings.
(Q).

0 points - Use of unreliable or senseless phenomna or reliance.' on
people.

''ry to find a policeman to help you find your way out . . . Keep on
walking . . . Try to find the way you got in . . . Wait for a forest
ranger . . . ! usually watch the way I go in and follow the moon
I would s Dout.

10. N A

points - A knowledge that one nust hear sounds or speech before
ieng able to repeat thern.

lave to hear to imitate sounds . . . They haven't heard other people
talk aivd don't learn how to talk . . . Because you can learn to talk
by hearin- g.

I point - The idea that hearing and talking are connected without th-e
know] edge of how.

Cn' t tear so can't talk . . Can't hear how sounds are produced
. . 'I'hey arc, never able to tell correct form of worus . . . Because he
cdu't hear what is said . . . Can't talk because he can't hear. (Q).

0 points - No idea of interdependence of hearing others and learning
to talk.

'ilc, q uids are coni,_'ted . Must be that nerves are bad . . .
T-zt V. the way yeu aif born.

?p(M~dL 2x-6
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I I. CTTY [ANI,,

2 p u L tL, - m lt t L l ()1 ck u III wILI th,.u l . I iuit ion of I -uLLed supply.

aw of supply anrd demand . . .Muro people want city land
Because there is less of it and iiure people want it . . . Being used
fnuru, [L1nc. people w.mt the c'ation . . . Harder to get iii the city
(explained as denena).

I point - The idea of supply without tJhe implication of demand, or
nention ot more than one convenience located in the city such as:
theaters, stores, transportation, safety control, utilities,
sanitation, streets.

ture people in the city . . . Less land in the city . . . Because Qou
have better roads and mre facilities - police, water, fire departnmurt

Scarce in city (unexplained) . . Better business
jxssibilities.

0 points - l4e.sponse which shows little or no understanding of economic
law involved.

More work available ii city . . . Has more value . . . Factories could
be built on city land . . Buildings are larger in city, they cost
[lore . . . Becau.se hardly anyone wants to live in thc country . . . ]n
the city u~ere are more things - taxes, congestion.

12. t1ARiAGE
2 points - Knowledge that it ]i; for a public record or for the con tiol

of the institution of mirriage.

rI keep a record of who is married . . . To control and regulate the

state of mrrriage; to be certain individuals have requiremnts for
marriage - health, age, etc. . . So that they could keep tracL of
mar riages.

I point - A response which implies the use of a record without so
stating; a specific reason well explained; two or more speci.fic
reasons mentioned but not e]aborateu.

To prevent people under age from nurrying . To prevent bigany
'.b prove you are married . For census; purposes .. . Pr I

that you're ma-ried in cds(, of legal matters . . 'V prevent sr ,ad
of disease and prevent ,mntally ill people frau getting married.

0 points - No recognition of need for record, or reference to
irrelevant or trivial consequences.

To protect the haw . . People tend to live with different people
* Moral code . . . For revcrue . . Teachings frcn Bible

because of protection of oftspring So they can be iegely
inurried and the lady's nane can be changed.
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fthe response i.s another proverb, ask for an explanation and score
.,cording to criteria.

-poitS - An ab.stract generalization.

Luere -is nu dlepthl, tendenicy is to talk a lot . .. Shailom people
t,-lk a lot... People who have somthing on the ball don't have to

point - A reversal, or a specific instance.

1-.ater running over rocks with no depth makes noise . . . People who
rnave a comuplex often nu~kL- a lot of noise to cover up their
shortccrnings. . . iQe-uple who talk a lot don'-, think very deep.

*points - No recognition that staternent is a proverb; a specific
, ':s'riptioni of a personal nature.

wcthit don't think deeply are easily disturbed and not rational.
* dble minds are the devil's wrkshop B .lecause they have froy,;

4. WIALi kM

I r the response is another proverb, ask for an explanation and score 5
.CcordLng to criteria.

.points -An abstract generalization.

AWn't generalize from a single instance . Shouldn't junp to
"01 C lus ions . . . Can't predict from a single experience.

I point - A Lspecific instance, or a related but not quite equivalent
,iIn-ralization.

.1( Indication of success does not presuppose carplete- success...
.'part doesn't rake a whole . . .one violin doesn't make a string

.tet lon . . . it one win~s once, it doesn't nean you will win all the
t~~~tt Ul, 1 id rd might be, ahead of all the others and summner ma~y

i LI. be a lony( way ott.

points - No recognition that statement is a proverb, or a distortion
ie.nc~iu- of prover: at very specific level.

vn'ou do sorrtl aim good once, you are not the boss . . . There are
UIrgtiings te uni than that .. . A flock of swallows would all bx,

qcno at stnmrtir'E' . . . Takes lots ot people tkqether to. solve a
ru-ltn-.. ['h,r' ilot more to l ife than just trivial thinigs.
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:;IMILARITlES

IDL REXIONS. Start with item 1 for all subjects. Introduce the itom by
saying in what way are an ORANGE and a LIANANA alike? If the subject
ruplies that they are both fruit or that they are both tood, say (C d and
prcOxxeel with item 2.

,I the subject mentions a ditference, fails to respond, or says that thcy
ire- not alike, score 0 for the item and say They are alike in that they are

both fruit, you eat both, both have skins and then qo on to item 2.

Zsk Now, in what way are a COAT and a DRESS alike? Give no help on this or

Al the succeeding items. Introduce each item in the same manner.

DISCONTINUE. After 4 consecutive failures (responses scored 0).

-LORING. Each item is scored 2, 1, or 0. See next page for specific
scoring criteria and sample answers.

M XIMUM SCORE: 26

TEST ITvI7S

1. Orange ................ Banana

2. Coat .................. Dress

3. Axe ................... Saw

4. Doy ................... Lion

5. North ................. West

6. Eye ................... Far

7. Air ................... Water

83. Table ................. Chair

9. Egg ................... Seed

10. Poem .................. Statue

11. Wood .................. Alcohol

12. Praise ................ Punishment

13. Fly ................... rree

Appenidix 2-9
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SCORING CITERIA AND SAMPLE ANSMERS: SIMIIARITIES
I

The general criteria for scores of 2, 1, and 0 for any item are, as
oi lows.

2 points - Any general classification which is primarily pertent tor
.tii mnbers of the pair.

point - Any specific properties coimion to both and which constitute
a relevant similarity.

0 points - Specific properties of each nmmer of the pair,
geneializations which are not pertinent, or differences.

The following pxairles are scm typical responses frczn the
standardization population and illustrate how they were scored. 1 words
"Both are" or "Both have" may be understood as preceding most of the
FOSIXr.I-S0.

. ,,A,,E - BANANA I

2 points - Fruit.

1 point - Food. . . To eat . . . Have peels . . Same color .
ircv . . Contain vitamins.

1) points - Round . . . Same shape . . . Contain calories. p

2. COAT - DRESS

.2 points - Garnents . . . Vk-aring apparel . . . Clothing.

I point - Made of cloth . . . Keep you warmi . . . Io wear . . . Cove r
the body . . . Things to put on.

0 }x)ints - Coat is warrior thau, dress . . . Made of -ame material
You put coat on top of dress . . Have buttons.

3. AW - SAW

A pouts - T)xls . . . Cutting implemnts.

I point - Used by corpenters . . . To cut . . . IHardware.

0 x>)ints - Made ( L ;tal . . . People are afraid of them . . . Iave
hano ls . . . For wwinq and chopping.
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O. Cx - lION

2 Ux)u iL - Animals . . . Mamals.

1 point - Igs . . . Fur . . . Tails . . . Belong to sane species.

0 points - Look alike . . Lions growl, dogs bark . . . Dangerous.

5. NOMfI WEST

2 points - Directions . . . Coqnpass points.

1 point - Tell you where you're going . . . Places on a map.

0 points - Distance . . . Go either way.

6. EYE - FAR

2 points - Senses . . . Sense or perception organs . . . Receptors of
stimuli.

I point - Organs . . . Parts of the body . . . You know from them.
. You get kniledge through them.

0 points - Necessary to man . . See with eye, hear with ear.
Both have an opening . . . Can tell what you are saying . . . You ruad
lips and ear hears what you say . . . You need both.--"

i. AIR - WATER

2 points - Necessary for life . . . Have to have air to live and irust
have water to live . . . Necessary for functioning of the hrmn body

* Can't live without them.

I point - Elements . . . Have oxygen . . . Help us to live . . . Mans
of transportation . . . You need both . . . Fluids.

0 points - Everywhere on earth . . Nature's products . . . Contain
water . . Nature's gifts . . . Breathe the air and drink water
Water is a substance and dir is a substance . . . Keeps on goinq, E/)
aoeb water keep on going . . . in clouds.

8. TABIE - CHAIR

2 points - F uriture . . . Articles of furniture.

1 point - Housetild objects . . . Found in kitchens ' restaurants
* . Used when you eat a meal.

0 points - Table to eat on; chair to sit on . . . Have four iegs.. .
Vkxoden objects.
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9. LkG SEE

2 points - Beginnings ot life . . . Reproduce what they ccm fran
.nbryonic substwnces . . . Young come fram both.

point - Things grow fron both . . Produce . . Give life
(incopletely explained) . . Can create . . Have shells . . .
mt2tung grxvs from both . . mans of reproduction (rit furtie

u..-plained) .

u points - (Grew . . . Fcxo . . . One cuies from othier . . . You can
crib both . . . Have a yolk . . Are round.

1o. PO[E4 - STATUE

2 points - Works o. art . . . Artistic creation . . . Ebpression of
,iLtistic feeling.

i point - Man made . . . Symbolic . . . Beautiful things . . . Stir
feelings . . . Are memorial, make you remember . . . Tell stories . ...

* . Flpress n ction or idea.

0 poijts - Ikxnm describes statue . . . By famous people . . . Lifeless
* You read a poem and look at a statue . . . People like them
last a long tin,, if good.

S S
11. 'C 3D - ALCOHOL

p upts - Organic ';tbstances . . . Have carbon . . . Contain hydroger,

ind carbon.

point - Burn . . . Used in nanufacturing . . . Used as fuel.

-, ,uints - Tree products . . . Alcohol coms frumi wood . . Useful
SKnocks you out.

1i2. 'idSE - PUNISIPMFNI

. poLnts - Ik ans of discipline . . .Method of criticism . . . Means
influencing behaviur oC others . . . Methods of rnutivation.

point - Fur training people . . . To express your attitude . . .
Used un people to qet them in a certain emotional state . . . Means of
g ,tting things ciodre.

(' points - Lenefit a persnn.
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13. FLY - TREE

2 points - Living things . . . Have life.

1 point - Breathe . . . Grow . . Need food . . . Created by nature
* . Need sunlight to live.

0 points - Up in air, outdoors . . . Fly has wings, tree has leaves
* . Fly is small, tree is big . . . Useful to man . . . Carry gern's.
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