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AIR WAR COLLEGE RESEARCH REPORT AE:STRACT

TITLE: The Evolution of a Custom in the Air Force'
Fraternization

AUTHOR:$ Karer, S, Wri. ht, Colonel, USAF

PA discussion of the custom of fraternization is

followed by m description of the historical evolution of this

custom from t621 to the present. A review of the military

law, also from 1621 to the present, the current Manual for

Courts-Martial and the Uniformt Code of Military Justice con-

eludes with a discussion of United States v Johanns, arid a

recent court-martial of a woman officer charged with frate-

rnization. Finally, the sole Air Force regulation dealing

with fraternization, and two regulations that permit circum-

stances under which fraterrization could take place are re-

viewed. The author concludes that the lacV of ar explicit?

well-defined Air Force policv on fraternization will continue

to foster nonstandardized enforcement of this custom. The

Air Force policy of,,*not to have a policy on fraternization

because it is too difficult does root nmeet today's need for

firm? e .,olicit ,, d ,,e. . 1
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CHAPTER I

INTRODUCTION

The 1973 edition of Webster's New Colleai ate

Dictionarv defines "c,,stom as:

la: a usage or practice common to nany or to .3
particular place or class or habitual with an
individual. b' long-established practice cor,-
sidered ar, unwritten law. c: repeated practice.
d: the whole body of usages, practices, or cor-
ventions that regulate social life,..,(1"559)

The United States Air Force has many customs that

meet this Webster's definition of a custom: Sal,.tiri. offi-

cers of a superior grade; extending social courtesies to

people who are superior in grade; saluting the flag; arid,

avoiding wrongful fraternization, just to name a few. Each

of these examples are common to all Air Force persor,riel, are

long established practices considered as unwritten law. are

repeated practices? and regulate social life. Air Force

Regulation 30-i, Air Force Standards, discusses customs :is:

Our customs and courtesies are prover, tradi-
tiors--some written and some .r, written--that
explain what should and should not be dorie. They
are acts of respect and courtesy in dealir,.3 with
other people. They have evolved as a result of
the need for order, as well as the mut.,al respect
and sense of fraternity that e,-ist among nilitary
personnel . (2:q)

The custom of fraterniization dates back. a-= ear]v

1621, when K(ing Gstavi..,s Adolphus of Sweden wrote his "io e .:-t'

Articles that included the prohibition of certain type.=: of

contact between i is arm of't'icers arid their men. The ev,' 1ve--

J1



ment of the concept of a strong social class distinction as

the justification for a social separation between officers

srid soldiers came to the forefront during the Middle A.3es.

However, this 'social class' justification for social

separation--fraterriizatiori-started to change durin,3 the

Revolutionary War and eventually evolved to the justification

of the need to maintain military discipline and order, Dur-

in World War II, the social class distinction lines between

officers and enlisted personnel were substantially blrred by

the effects of mass mobilization.

For many years, the custom, of fraternization was not

considered a problem in the Air Force, Many regulations

surreptitiously encouraged fraternization, as did customs

such as 'Boss and Buddy Night' at enlisted clubs. Then. irn

ar, address to the Air Force Academy on April 12, 1982 Genera l

Bennie Davis, then Commander of the Strategic Air Com,,and.

stated,

I will focus on a single issue which, if left
unchecked, can destroy the very core of o,.,r mili-
tary structure--the issue of fraterniz.ation--
social contact between officers and erlisted
personnel which results in undue familiar ty ..
This is riot a social class issue in ant' sense --- I. t
is a bedrock traditional military value which
has? at its heart, the maintenance of discipIIue
in the force, riot only for wartime op'er:tio j _

but for peacetime as well. (3 2

Then a bombsiell hit the Air Force in the ,:1. w

United States v. Johanns--a male officer who had se.,1

relationships wit.h three erlisted women. On October :,



1983, the Air Force Court of Military Review made two

distinct findings in his case that greatly impacted the Air

Force:

...the custom in the Air Force against
fraternization has been so eroded as to make
criminal eraosecjtion against ar officer for
engaging in mutually voluntary, private, non-
deviate sexual intercourse with art enlisted mem-
ber, neither under his command nor supervision,
unavailable. (1:17)

and,

... at the time of the offenses in issue, there
did not exist a clearcut standard for gaugirng
so called 'fraternization' ir the Air Force: as a
result, alleged violations grouinded or, fraterni-
zation are riot actionable under the UCMJ.
(q 17)

In order to understand how the Johanns case

"happened,' this paper will present the historical evol,ution of

the custom of fraternization, discuss the evolution of mili-

tary law as it pertains to fraternization, and discuss the

pertinent regulations pertaining to fraternization.

I%
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CHAPTER II

HISTORICAL EVOLUTION

E:ars against close officer/soldier, 3ssociatio,.S

are traceable back. through the Code of Articles of Kirr:

Gustavus Adolphus of Sweden, dated 1621 (5'5)

.,.the Articles of King GGustavus Adolphus...,
provided in Article 116: Whatever is root con-
tained in these Articles and is repi.,rarit to
Military Discipline, or whereby the miserable arid
innocent country may against all right .arid reasor
be burdened withall, whatscever offense firally
shall be committed against the orders. that shall
the severall Commanders make .3oody or see sever-
ally punished unlessee themselves will stand
bound to give further satisfaction for it.
(6:548)

It appears Article 116 was the first *catchall' Provisior for

the enforcement of military discipline and made

commanders responsible for that enforcement.

Although the Articles of ... Adolphus did riot
evpressly forbid any social association between
the ranks of the Army, they did prohibit certain
types of contact between officers and their sol-
diers. Article 116...prohibited any corduct
'repugnant to Military Discipline.' Article 133
barred indiscriminate lendir,.9 by officer- to
their subordinates. (6,555)

Early Roman military law regulated relator,-h.i.s,,_

between personnel of different ,3r des by. . Peco3r i:[ir,1

that undue famiiliarity betweer military per orne] of

different ranks had at, =dverse effect or, militar," *tsqt-

Plire.' (7:62 During the Middle Ages. wide social rl..s.

-~ ~ " ~ -



distinction existed between noble adpes-ns 2.ri: .r:2xted

and ther e was nio such thi rig .3s upwar d aoii.l) ty . A nobl1e

could lose his title arid iholdir35 by soci.r1i-zjin with anyone

but an~other person of eq~ual statu..re. This social class dis-

tiniction, is considered the oir igir of our eua-toni agasinst

frat ernrii zati on.

The cu..stomi againist fraternization evolved froni
this backg3rounid, The concept was sim~ple" an
officer and i gentleman was enrtrusted with cer-
tain, duties and responsibilities over thle sol-
diers under his supervision. Ar, officer )iolated
that trust by becomriri3; too familiar with )I'S
subordin~ates. ('.764)

The social class justif'ication for the separation or

und'e, famuiliarity * between officers arnd ernl istt6 mien begarn

to chang~e during3 the Revolution~ary War. Fiv'er mnary ye-iars * the

justification evolved to the rieed to m~aintain riilitarnv, disci-

plirne arid order .. ... fraternizatior waa:- thre ]i3e:reatest

problem the -3ereral Ceor.3e Washington] enicounteredr u)pon

ISSui-9in3 command of the Continental Force;. " (5P. Qenr

Washin.3ton stated! D iscipline is the s.oill of' the -,rfiv. I it

mak.ec; smiall nrumbers formidable, procure-,'ce to the weak?:

arid esteem to 311.' s: 5
CaF'tain Anidrews' Fun~damnt alIs 0f l. Ii i. t ;r v T rViC e

wr 1 tter: in, t ?910 rio3t ed t th a fa, F i a ~ T m It Ie~ L 2' I't1, i c ::r s . nid

en listed mnT, and betweern nrinconriE151 crte~l :rJ P'cn r i-

vates? is iriaduii, ,ib1e. * ( 9 *. Z 1hi 1wif 1f OF lo*I k'7rC0 w'313

followed in, the 1917 (iff icer h~inal; I.~ * i i r 1 tv



is most subversive to discipIine" (10:50-51) Theni the

1921 Army Instruction F'am2hlet stated;

Undue fami 1iar itv between officers arid enl isted
men is forbidden, .and this requirement.. .is

founided olely upor the demands of discipline
...discipline requires our immediate, loyal.

cheerful compliarice with lawf ul orders of the
superior+ .and these objectives cannot be readily

attained when there is undue familiarity between
the officer and those under his command.
(1111q)

The custom of undue familiarity continued through

World Wars I and II, even though the social class distinction

lines blurred. Ourin, the two World Wars, miany upper-class,

wealthy men (nobles' entered the enlisted rank.s and many

blue-collar men (peasants) entered the officer ranks through

performance on the battlefield. There was no longer a basis

in their backgrounds for social class distinction between

officers and enlisted men.

During this era, The Officer's Guide explained

simply that: Officers and enlisted men have not
generally associated together in mutual social

activities, No officer could violate this
ancient custom with one or two men of his commn, rd
and convince the others of' his unswerving impar-
tiality. The soldier does not need or desire the

social compaonship of officers,'

(5:' 16'

The addition of larg3e nu.mbers of women entering the

services during World War TI in bCth officer and enlisted

status fur ther I 1lr re Pd t, i i f, irc .iioF, Letweer r ' fjcers id

enl i sted per sonnel , a: nor a I heteroIeual behavior took

place, During World War [I, .Gereral Owight D. Ei senhower'

0



thoughts on heterosexual fraterrizatior, were, "': want good

sense to goverr such things. Social contact between sexes on

3 basis that does riot interfere with other officers or en-

listed persons should have the rule of decency arid deport-

mrent--no I  artificial barriers. 1 (7'83)

The shift in justification for the fraternization
custom from social class to military discipline
arnd order permitted the beginning of the ex.pan-
sion of the custom to include urid.te familiarity
between officers of different ranks or enlisted
members of differernt ranks, (7 73)

Lieuterant General James Doolittle, appointed by the

Secretarv of W. in 19q6, chaired a special board, '...to

study officer-enlisted mar, relationships and to make recom-

mierdatiors...Cfor] changes in existing practices? laws, re.,u-

lations. etc., which are considered necessary or desirable in

order to improve relations between commissioned and enlisted

personnel.' (7:83) Two months of study led the board to

conclude that poor leadership by a few officers arid

". . .sysLent that permits and encoura3es 3 wide official arid

social gap between commissioned arid enlisted persornr el " were

the primary causes of poor relationships between officer-= .rd

er, i sted " : 8 3)

T he CDoo 1.i tt 1 e] oE:ao rd s  r ecommer dat' or, s 1nc 1 Ided:

, ! That C.. Ii ii Ii tary per sor ro be I l owed wher,
off duty! to pursue rorm. :] soci :3I F't terr,- com-
r,'arrble to our democratic wy ft Ijfe, ,

5. That the use of discriirzatorv ref'ereres.
'slich as ' officers arid their 1adie . L ted mer,
and their wives,' be elimirated f ronm , r ect v,,s



;rd publications issued in military establiih-
r e n t S

7. That the hand salute be abandoned off Army
installations and off duty.°.

tI. The abolishment of all statutes? re3ula-
tionsp customs, and traditions which enco,.ra:e or
forbid social association of soldiers of similar
likes and tastes, because of military rank.

12. That necessary steps be taken to elinirate
the terms and coracepts, 'enlisted men' anid "offi-
cer,' that suitable substitutes be employed
(e.q. , members of non-commi ssioned corps, members
of commissioned corps, etc.), and that all rili-
tary personnel be referred to as 'soldier_=.'

Although these recommendations were never sdopt-
ed, they demonstrate that the original social
class justification for the custom a3ainst
fraternization was no longer valid or desirable.
(7:.83-84)

0I M I 1



CHAPTER III

JUDICIAL EVOLUTION

1621-1944

The practice of usirng military justice to en.ire

order and discipline has a long history. The Article= of

King Gstavus Adolphus of Sweden, traceable to the year t6Z1,

were ar, antecedent to early British and United States miili-

tary law. While the Kin's Articles did prohibit certain

types of contact between officers arid their soldiers- they

did riot expressly forbid any social association.

Drawing upon the Articles of Gustavus Adolphus-
the British issued the first Articles of War in
the 1600s, One of these early British Articles
prohibited any disorderly conduct which was riot
barred by the other Articles. E:y the mid 1700s,
the development of the original Articles had
resulted in a general disciplinary article arid an
article prohibiting scandalous and -irfamoas
behavior by an officer, The purpose of these two
articles differed, The general disciplinary
article was intended to apply to offenses against
discipline which were not expressly recognized by
the other British Articles. The .rtile
'3overning officers' conduct pertained only to
officers whose dishonorable conduct wa.s Sic anda-
b,.s and infamous, Althouh E:rtish military
authorities do not appear to have tried marty
cases of fraternization, at the time the American
Articles of War originated, pro.ecu..tior,, occurred
only under the article governing officers' con-
duct .

The American Articles of War Pro:,vidied the
American antecedents to the -.erieral di sci liri.srv
article, Article 131, ard the .rticle *3over r, ir
officers' corduct, Article 133, of the IJCM,J. The
jidicial interpretation of these Americar, Art-
icles and their application to partic.ilar irids
of fraternizatioi initialLy par3lleled prior



British application ard interpretation. Later
application and interpretation however, differed
-rad provided part of the fouridstion for current
prosecution and judicial analy.:is of the
fraternization offense ,nder the Code.

When the Second Continents1 Congress adopted the

Articles of War for its newlv-formed army ir, 1775,
two of the Articles were a rener.I disciplinary
article and an article qovernir,9  officers'
conduct, These articles corresponded to their
E:ritish counterparts pertainir,9 to disciplirnarv
offenses and officers' behavior. The amendment
of these ori.ginal Americar, Articles of War late
in 1775 retained the two designated articles but
31so added the only American Article in either
the Articles of War or the later Code that
expressly prohibited social -ssocistion by an
officer. (6:555-556)

The American article that e-pressly irohibited social

association by an officer was retained until Congress enacted

the Uniform Code of Military Justice in t950, This American

article prohibited officers from associatin with other offi-

cers dismissed from the military for cowardice or fraud.

Althou3h the first two early American Articles were applied

to fraternization, tile associational srticle apparerntly was

rarely, if ever, used. (6*557,

Althou3h the wording of t.hese Brticles remained

virtually unchanged throughoit their existence, their

application to fraterrnization changed dr maticallv, In the

beginningr, officers and niorcomni -ior,e off cers , 'NCOs were

c har3ed a 1 nost e.'c 1 usive 1 v e I ndev th ir f,-L e .3 ov T:.rri ri, ofT' i -

cers' conduct. Later • of i cer rd NCOs were -. f osecuted

primarily under the 3eneral disciplina'v article o

those cases proseci.ited '.'nder other than the predorilr rt

t ,.I



article used at that time indicated, * ...under certair cir-

cumstances even early militarv commanders believed that some

kinds of fraterniziin activity by sr, officer did root demean

status but did offend discipline.' (6558)

Durir.3 this time, the Judie Advocate Gereral 's Board

of Review generally held that convict1ons for fraternization

could be sustained only under the 3ereral disciplinary

article (Article 96).

Its rationale was that the officers' conduct did
riot disgrace or dishonor him within the eaning
of Article 95 [officers' behavior]. The conduct,

however? did violate the military custom against
social fraternization between officers and
enlisted men.

The E:oard of Review's analysis of the offense

during this period provided that almost any
social association between art officer and en-
listed person violated the military prohibition
against fraternization. Despite sometimes dis-
avowin.3 that effect, the E:oard of Review su-
stained conviction=- under Article 96 [genieral
disciplinary article) merely because association
had occurred. (6:559)

In 19q4, the Eoard of' I'evtew stated, 'Social

fraternization between officers .ind enlisted personnel is

prohibited by military custom 7-d not by kriv specific

provision of the Articles of War. The ba.sis of the custom is

military discipline." 6:559

The Uniform Code of hilitarv ,..-i;tice

The Uniform Code of Mil1itaT v,,stice was enacted in

1950 and brou.3ht with Lt the three articles ,rder which the

offense of fraternization may now be prosec..ted: Ar tices

t 1I l I
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92, 133, rd 133. While Article 92 had ro antecedent in the

American Articles.. both Articles 133 and 134 retained wording

similar to the Americ., Articles 95 a rd 96. ,.fraterri-

zation contiroued to be a disciplinary offense rather than e

st.atua-oas --ed )ffs'er~e, " 6.:56,0 .),

The Air Force Judge Advocate General released an

opinion on officers and fraternization with enlisted per-

sonnel in 1971. This opinion stated, in part:"

2. Social corntact between officers and enlisted
men is limited only to the extent that the con-
tact would ,.,ndermine the mission and operational
effectiveress of the Air Force, There is a cus-
tor in the military service, one of long standing
and well recognized as such? and fulfilling all
the rej,uirements set forth in the Manual for
Courts-Martial for its breach to be an offense
,nder IJCM.J, Article 134, that officers shall not
fraternize [or] associate with enlisted men . . .

(These) quidelines are provided . . # recog-
nizin-o that in any effective supervisory situa-
tion, whetier it be civil or military, there must
be present in the relationship some degree of
uthority' respect, discipline? and morale.

Without these elements the job simply cannot be
cm, copl sh ed inri a safe an d effic ient man r er.
6 :561'.

The Cou,t of Mtilitary Appeals adopted the current

definition of fraternzstion through the reviews of two Navy

cases, Ini.eo States , Love tv? . and United States v Pitasi.

The court held tha t*.

A ". t ior of Article t33 occurred if the fraRt-
erir zat.:ior -,.-. rot innocent acts of comradeshiF
:ni norriaL c oc il intercourse between members of
• i ;eNm,-,cr tic milit arv force,.. .thereby indicatin
tL..t ror mal asioctatitori was riot conduct prej,.di-
c:i.4t3 to order :ind discipline and did not violste
the . jeneral rt.Lcle....The decisions implied,

-" " ' " ' . " '.' " ' "I % +/.12



however? that some kinds atf association were

perniitte6 uinder' the Code.' (64+563-56,q)

Article Q29 Unriform~ Code of Mil1itary Jyiltice

Currently th-ere is rno basis for an Article 92 viola-

tiorn of wron3fU] fraternuization irn the Air Force. Air Force

Reg3ulation 30-1 (Air Force Stsrudarlds) describes the custom

Fprohibiting3 frateraizationY but is riot 2 punri tive regulation:

A service member violates Article 92 by diis-
obeying3 a lawful reg~ulatior issu-ed by a military
serV:i Cet.Howeveri the Courts of Military Review
arid C~ourt of Military Appeals hold that ornly
tran~sgression~s of alasitive r eg.3L1a tiaras violate
Article 92. A service regu'.latiori is punitive if
it contains words of prohibition arid announces
that its vialation subjects the service member to
crimnral prosecution .,rder the UCMJ .... As pres-
erntly worded , CAFR 30-1) should rnot serve as the
basis of a cornviction under Article 92.
(6:t5 65-5 6)

Air Force Pe.3ulation 30-1 specifically states in the

preface that it should rnot be used as a basis for disc ipli-

nary/ char-3e- 1rtdz-r Article 92. However, it e)>.plicitly states

it may be ;3,-d a:videruce of customs of the Air Force under

the U~niformr I-rlde ot military Justice.

Article 133r Urniformi Code of Military Justice

Article 133 never uses the word fraterrnization? but

is an article from which- discipirary actions Sre based when

fraternizat ion i a char-jed . Article 133 states, "Any commisll--

3 irnedj u i ct-r ., whro .5 s ori- i cted o.f condi-c t urbecoffi ri9 n-r

off icer ... shLi e pu.nished as a cou..rt martial mav. direct.,

Thep lack of *vji delirec ind icati ng 1-nrder which



article fraternizatiorn should be charged has
permitted the recent conviction and attempts to
convict officers under Article 133. Consider ing
the disciplin.ary basis of the fraternization
offense arid the purpose of Article 133 to
p, rohibit disgracef..,l or dishonorable activity by
ior, officer, th'se charges were more properly
brought under Article 134, the general discipli-
nary article. (6**570)

Until the 19gOs. fraternization was almost exel1_-

sively prosecuted under American Article 95, concerning offi-

cers' conduct (predecessor to Article 133).

Durirg that period? [before the 1910s] the mili-
t3rv services arid courts considered social asso-
ciatiorn between officers and enlisted men de-
meaning to the status of art officer in violation
of the antecedent articles. Later, in the 194O's
the services and courts shifted their view to the
effect of fraternization from demeanin3 of an
officer's status to prejudicial to unit disci-
-:lire....contirued prosecution of fraternization
onder Article 13? reovires its characterization
as disgraceful or dishonorable activity. This
characterization conflicts with the expressed
oasis of the military fraternization policy which
indicates that wror,gful fraternization is riot
dishonorable or disgraceful but injures disci-
plirne by its creation of the potential for abuse
of author ity arid urequal treatment of subordi-
r, teL., (6 570- 57 1

Articl. 1':)I!, U]niform Code of MilitarL jlstice

Article 131 is the 3eneral disciplinary article that

incorporates milita.ry c.,stoms incli, din3 the prohibition

;.qatinst fraterniZation,.

T; Lneoporcition resulits fron ar histor ical
iter :er of nilitar-, customs i ntc the ant'edent-_ of
t.hej qerera[ ,ii Ptrlnarv Brticle. The 'r.sert
Mar,,..'.al for Co-irt-,-h:rtial- ir it.- .31idelir es for
t)rtic:Ie 134, rec13,rizes the e:,ist ence of t.hi ,
mer3er iirder the UCMJ. However, the coritir u._t ior,
of the mer3er re.pi res that the custom remain
consiatert with e iatlrq militarv stztules an'

%.Lg



re.ulatiorns arid be currertly observed. :.5 :5731

'Article 131 prohibits all conduct which pre judices

military order and discipline and does not violate a -pec-ific-

di:ciplir, 3rv article ir, the Code. .this article also pro-

hibits other actions unrelated to discipline and order by it-=

discreditir,3 clause.' (6:549)

The Mlarual for Courts-Martial states the requirements

of a military custom under Article 13- as: Custom arises out

of ].or,3 established practices which by common usage have

attained the force of law in the military or other co,murity

Rffected by t.hem. No custom may be contrary to existir._: ].sw

or regulatior. A custom which has riot beer adopted by e:-

istir,3 statute or re3u,.latior, ceases to exist when, its ob-

servarce has beer gererally abardored.

Fraternization has never beer specifically prohibited

by art article of the Uniform Code of Military Justice, but

has traditionally been prosecuted as a violation of" military

custom. (V46 Only in the 1981 edition does the MCh CMar.ual

for Courts-Martial) include wron.3ful fraternization -Br.' the

sample violations of Article 13i, UCMJ.' (i*16)

The 1984 Manual for Courts-Martial for the first t.me

established a specific criminal offense of "fraternization'

for :er Lain officer-en listed relatilonships. The elmer, ,.I

tohis offense are:

(I) That the -icc,.,sed was a cofmifi i ored or
warrant officer;

Ii

..........................



K 2) That the accused fraternized or, terms of
milit.ry equality with one or more certain
enli sted member(s) in a certain marn ner

(3) That the accused then knew the person( a' to
ce t.:n) en isted member(s)

Aq That such fraternization violated the custon,
f the accused 's service that officers shall not

fraternize with enlisted memberS on term-- of
mi1itary equality; and

(5) That, under the circumstances, the conduct
of the accused was to the prejudice of 3ood order
and discipline in the armed forces or was of a
nature to bring discredit upon the armed forceso
( 12

The above elements are taken from the Pitasi ard Free

cases and are based on longstanding custom of the service.

The Manual for Courts-Martial also provides the fol-

lowin. .4eneral explanation of the offense of fraternization,

The g3ist of this offense is a violation of the
custom of the armed forces against fraternize-
tion. Not all contact or association between
officers and enlisted person is an offense.
Whether the contact or association in question is
an offense depends on the surrolinding circumstan-
ces. Factors to be considered include whether
the conduct has compromised the chair, of coma,nd.
resulted in the appearance of partiality, or
otherwise ,ndermined good order, discipline.
authority or morale. The acts and circum,,,stances
must be such as to lead a reasonable person
ex:perienced in the problems of military leader-
ship to conclude that the good order and disci-
p1, e of the ;armed forces has been prejudiced bv
their tendency to compromise the respect of en-
listed per sons for the professionalism? inte.3 -
uity. ard obli3atlons of an officer. (7M117-Ii-:,

Uni ited t ..es ,- .Joharn<

The rase that finallv rTompted the 1984 ch.rge I.: I

M r,,l for Courts- artial to inc.lude wrongful frsterr. zatier

I. 6



imor,.3 the sample violations of Article t34, Uniform id of

Military Justice, was United States -. Johann , Ca.:st:irl

Johanrs was an, unmarried missile crew comnmarider sttiored at

Minot Air Force Base? North Dakota. While the Officers' Club

was closed for redecoratiorn, officers were *uthor ized to use

the norcommissioned officers (NCO) Cl..b), Capft Johi-,an rns fre-

querted the NCO Club and met three female NCOs (one U.CO was

married); he dated all three ard had sexual intercourse with

all three. Duriri3 this time, Captain Johanri asked his

supervisor, a colonel? about the propriety of his social

involvemert with these female NCOs. The colorel s.id he

thought it was "actionable fraternization,'" but did rot know

if that was the Air Force policy. However! the colonel did

-3ive him an article on fraternization that purported to

explain the Air Force policy (7:87)

The Air Force Court of Military Review subse.,ertly

determined as the article giver, to Captain Joharns by the

colonel concluded, thlt it was no long:er ; vtoL~ ti,:r, of' Air

Force custom to fraternize with enlisted members- Fib:ert a3

comma,-,d or supervisory relationship.

Capt Johanns was convicted by a 3ereral court-

martial in July 1982 of ,ror, 3 ful lv fr,terrizr, with t hr .>e

erl isted women. These fraterri zat i, r, ,hr --. wer. ,

in that the case did not tri: u,. e tv ,-, f t.,r r -1

beha ,ior gerer ally seen .r, prev .i. fr:t ,'rl z-'t i -

H
] ~However, th~e Air Force ,"ie. Ld,-'d thc -

p =, t e r .s r t . r." . t:

}I p"
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matter:= . ard that officers should be held to hi-her + =ri dards

than enlisted members, as arn offieer holds P c i a 1 csosi. ior,

oi: p ,1l ic trust snd ionor, Capta ir .Johann 's beh v;:V:ior Was

deemed not just in poor taste or unsuitable- it waa dishonor-able an

disa-jracef'ul to him and the military profession. 113: 11

The Court of Military Appeals oc.iri.on wr itter, by
Chief .Jud.3e Everett, chastised the Air Force for
root writirng a regulatiorn specifically dealin.
with fraternization as iad beer, rec,:ommenrded four-
teen years earlier in Pitasi. He rioted that
clear directives as to permissible contacts oe-
tweet, officers and enlisted persons will obviate
the issues present in this case, He 5pecifical-
lv stated that restrictionrs or con,. cts--

male/female or otherwise--where there is - direct
s,..pervisory relationship, can be imposed.
(7: 88)

In the Fitasi case .'20 CM.A. 601: ?4 C.M.R.31

'1971)), the Court of Military Appeals stated 1iI:Lt?.r .!

authorities still have:

. .the obligation of providir.n some -4,._idelirs by
which an officer, or those who are called upo, to
sit ir, jud3met ;s members of a co'rt-marTtis -
may test what conduct 1; or is riot. violative of
the ',custom.' Wiile the draftirngL of :-.r, -- prc,-
priate regulationr might be difficult- we recom-
mend it to the reponsible military ,,thOr ittes
(7,:87)

The fail,.ure of ii 1 1 tar thor i ties to r aft I,

. oropriate re3ulatiorn w -= in, 1-sr'e part resF-or ibi e for the

ppell t 'e'. i io-s I r, " 1,he J rr n "n se. a C'1"r, In, I''

(ihe Co.ur t of (i 1 1it a r w L' .er li ied ' , r, vrt i:I,r), I

di- ter', v ( o e f e il e Ilri:, , L . e off -Er Wr i i C' iI r .i ;, i ' r,

.,iolation of Ar .icle 1314, wr) (.3 ,,r, the d.,it;t. ,

lm U i~~j*:::
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corduct unbecoming an off icer and a ,3entlemar, in, viol at ior,

of Article 133. The convictions of fraternization, in viola-

tiot, of Article 134, were set aside ard dismissed. -4:18)

In addition, the Court made two distinct findings

. .. the custom in the Air Force agairst fraterrni-
zatiorn has bee, .so eroded as to make criminal
.rosecution a-3air, st -n officer for enga.in jn
niutually volurtart, priv ..ate , ron-deviate seiual
intercourse with art erlisted member- neither
under his command nor supervision, unavai lable.

emphasis ir, ori-iral]

.at the time of the offenses in issue, there
did riot exist a clear cu.t standard for ga,.., in.9 so
called 'fraternization' ir, the Air Force; as
result, alleged violations grounded or, fraterri-
zation are not actionable ..r,der the IJCMJ.
(4:17)

Although most courts-martial occur it base level, the

outcome can be challenged at various levels,

Challenges to the validity of the fraternization
offense have miainilv occurred in the military
appellate courts. The structure of the military
appellate systen, i=- as follows. The initial
appellate court, the service Court of Military)
Review, reviews all court-martial corvictions
fromt a particular service where the approved
sentence 'affects. - err:3l or f Is. offi.cer or
extends to deith [or involves] dismissal of a
commissiornied offiter , cadet., or midshipman- di -
honorable or bad-conduct discharget or corifire-
merit for one v/ear or more. ' Artic] 6, 10

U.S.C 866(b)(1982)-. lhe hi.ghest military E'F.ej-
late court, the Cour t or riil.trv Appeals. re-
views all case* where the ser, t ecr,,:e :3 ffirmed b
the Court of i1. 1 . rs ev ew irvol ves a ,3erer P.
or flag officer or the death per, ,,  • .it 1-.

re view s ocase . tkhi Il.h i ri C' fdy.~ y~
General order : r 1 c ti " .) '.,.,r t for T P .' V . .,
,.,por pet. i . o1n : I . . ', , :. rd -jro ,

shown ,rt. . ... I, o 0... , r , (
ii 6 9: 55

1
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Tn r ien -,er .. 2 ,'i L.ie6te-,Ar . e:ri, i iAave the

o.jc ' i ce l.. ije p ot a T, i: i.? v. (i;7 i ... -t. tir e-d at Litt)e Roc"

A-J. r FrceEae - atw: it T, '7r ed' Ettn' rd fr. -

nizati or t te er ers a I :oe.r t i-T' itl, The trial ii..cice-

Lie 11tenarr,t ol,.c -,er I P -(. L 1 - r -r , fied 1-, p1t. , ::

wr ittent instructjonE e  tD eber-, ot + e ou;'t Includ

i rt t pe e nstr-rt i o r- w .E, c: i. r , n c, f a t T- nr i z a t , ! r,,

C u s t 0 N,

.r .t eei. I i..e . . L'. I, t tie e 'A* ± o Srt
toreir r ir ssm~ il., i' -, ,-: '.errr ,~: mitedn to ni, :,r,,neuct

bV c om , io s e,1 ie1- - i 1t, t ir, e.tiur, with
enlisted IIT, eIT, -" Fr, iz t i c; n a s , s

e rt i re .arecr I t.. In.I, -", .rti cabIe hnu ,ar, ..social ir,ter .kc-

t iC.r. r ! nr c3inq .nq FT na, th e nature. of' 'f s s,. .- r

reet irnq cr, t1-e t-.e et- to forrmat ion of c .ce a
ePror,a r 1i 1" 1 8L IIItE r el .ti(3r Sl i p.

Not all ,'ornt. :'t Dr association between off icer-
rno ei, lI sted pr r l s sr, offen se. To be w,nn4-

f1u1 anrd ccr, st i ti i .t vio1 t icr of Art i c e 13,.
-cts ot' fFr :te"rriz tej, Lr- with en]. : sted members b-D

officer2  1111.st be mo11 ' that, i n n oce, t act = f com-
radeships n.i r, 3 c) I. S, 1,3l C ri , tercourse h-ethir

'athe cont~ae- ( or Faa. >i.50: izj. er ir, ,-uest io, jz = .,

,,f f e ,s e ,d e.p -L. I-, : J " o r-, C. c -:".. r r o 11 r, r, 3 <: c, -
soft'ern'c e :-5 FeC rni, z uoo -.L rodli g rc u-
.- tare F- : t:r o t r ooris ier e i r, r .e
che Th r ,:,1Jr,,epct h e- , .o apro ised the c h.a tin f'
commnd.:ri, *" h e nwi ted ,jt . M hL i 0p0er- rc e o cart i .s i -

* y, ,7' ,.-.,F. wise- l snT s' ,.tr , r ie, d ,good or. eer disci-

p 3.rie t fhoi t. c. T- m i. -le, The acts and c --
IIISt,. n'It- S. fit 1.1.l C . ' P S to lead a reason ble

per son eta:per ie, n.d i.r t e probletI S of Ni litarv
leadens hip te ... efe i.uiIe that the 'good or den end

Iiscic I]e.r, t ih e tit e d fo rce a E beer, r,rr- j I.,
, ej ,j ee 'j ~ e Ie i i ' I i' 'Ii'~l:'- 

4
e. 'e ( eifliF Ih4 iS( tjhe I -, .F.. ,-

ii,f" e r,1 1 1 J ,-e ; , ,: V 1 r T h e .E l": f :i. c. r', ] n ' I , ,

L FI.. t . Le .. e 'A 0 I ;VI.i , i ' i r 0f t L tCe

"The h I rn ei, c':yr)h bi t or-, of f ratevr i l ie ,
s r, o (, I Ir u :: L I u Y T t th ,e m Ie-'. " rn -i

leader ijc r, Ie re'f thee I off:ic eer corv.s ir, tIe- p I-
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a servatior of military di.cipli e, Fratern.zetiorn
corstit,.,tec an offfe nse under Arti cIe 131 of the
IWc.M.J orly irso .r .;s Li iolates a custom of the
Air, F,) c

ust.m *T Ci..istoi iTieans more than a method of" pro-
cedure, or ; mode of conduct or behavior which is
merely of freq.ent or usual occurrence. Custom
arises out of lon3 establihed practices which,
bv common 11 sage, have attained the force of law
in the 171i 1 itary or oler commu ni tv affected by
them. No c,.,stom may be contrary to existing law
or re-ulatio:ri* A custom which has riot beer,
adopted by evistiro statute or regulation ceases
to evist when its observance has been generally
a)n arn doed ( IA'

Lt Have was cornvicted of two counts of adultery and

one count of fr.aterniz.tior. She was sertenced November 10-

1986 to dismissal from the Air Force and forfeiture of her

$i,2.7q morthly pay, The court found that she had committed

sodomy with a marrie'd "sergeant under her command while on

alert duty and adultery with a married captain in a different

missile combat crew. (Air Force Times, 24 Nov F36) Her case

is pending review by the Air Force Court of Military Rekiew.

%



CHAPTER T'V

REGULATIONS P'ERTAININ.G TO FRATERNIZATION

The Air F,,r-e h.s never published a regulation that

specific.lly , rohibit. "fraterriization.* Two regulations

permit c i rum st.-sces d der whii"lI £rternization could take

place, Fantilt'- Housrin, Manajemfent and the Air Force Open Mess

Pro gram. .

In ,5an.ry s7, a high ly--pl aced general officer

stated in an address to the Air War College class? that the

Air Force pol icy on fraternization, *.. is to not have a

policy.' The lo3ic was th-?t, "a bad policy is worse than no

policy,"' and the Air Force did not know how to write a good

policy. However: he further stated the Air Force will prose-

cute officers 'to tie fullest. extent,' as fraternization is

deleterious to good order and discipline.

Air Forc e Standards

Air Force Requ. .tion 30-t, Air Force Standards?

*..w,_ E initially,. published in 1971' as a n on-
SuIL t i Ve .- .UIde P sR. m m a r izinq eixisting standards of

pCrsona a nd professSional conducto . . .At that
time, t jh. *iuide , ii i not address the subject of

fraterrization. In a 1977 revision, a new para-
i3raph- 'was dedr ca.d ing:

fFFTCEP AND ENLISTED RELATIONSHIP. Two important
r' . Ct ti." ,:,f the officer and Enlisted rela-

ti on-i~hi,1 iYt,1Ltv ard mutual resFe::t I t i "
ra-,r ,:) 1 :I,. for -.. ither to degrade or ams-

pdair aaL, ,nlb t c.1-1 o ter either in public or cr. -
e Wp , .I[ t?'r oessi onal s and as such we

must tr' t, e ,h otiher with dignit-y a.n d re s pect.
5 ,.e ]e n o work. i n a ver close envirLon-

p
7-- - t
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ment and enridur e common har dsh i os off i cer snd

enlisted personrel fr euentlZ develoe close
aer-onal fr iendshias. However? friendships must

riot interfere with judgment or duty performance,
[emphasis in orig3inal] ti:62-63)

Air Force Regulation 30-1 was e3ain revised arid

reissued or, May it 1983. This re3ulation now stated it is

directive in nature, but is not to be used .3s a basis for

char3in3 a violation of an order under Article ?2 Uniform

Code of Militarv Justice ,.see Chapter III? page 13 for a

discussion of Article 92 (2:2)

Air Force Requlatior 30-i also uses the word 'frater-

nization' as it pertains to professional rel;ationships and

provides a discussion of "professiorial relationships":

7. Professional Relationships'
s. Professional relationships are essential

to the effective operation of the Air, Force. In
all supervisory situations there must be a true
professional relationship supportive of the mis-
sion and operationa.l effectiveness of the Air
Force. There is a lon3 standing and well reco3-
niized custom in the military service that offi-
cers shall riot fraternize or associate with en-

listed members under circumstances that prejudice
the 3ood order and discipline of the Armed Forces
of the United states.

b. in the broader sense of superior-subordi-
nate relationships there is a balance that recog-
nizes the appropriateness of relationships. So-
o ial1 cont.-ct contr:ibut inri to uni t cohes iveniess

arid effectiveness is encoura3ed. However T off i-
cer.s arid NCO= must make sure their personal rel a-
tiorships with members? for whom they e:.'erise .r :
•upervis o ry 'e.. -ranibility or whose duties or

ssi.-rImer, ts hey ere tri a - os i tiori to ir, f IeI Ict-

do not 3 y.e v .he p ear -.3nce of f 3vor it 1 sn- -, e-
,rert i;sl '.t en ?, oer i Im rop ietvp r.cr iPve
soci 3li at ior, and 1, nduj e famiiliaritty, re.-3l :oT

p r cEi ved ,* 1J r e de- leadershi : arid initrn re _.
with coim. rid :i1thority and mis3sion effectie
Itt I- '/er'.V [Lmpoirt t tat the rorduct of' .,v.rv

Iad



coimander and suoervisor t both on and off duty,
reflects the appropriate professional relation-
Chip vital to Ilssion .:3ccomplishment. It is
e9ia].ly important for all commandera arid supervi -
s:ors to reco3nize arid enforce existin.g regul a-
tloris. and standards,

.:+ Air Force members of different g3rades -re
expected to mairtain a professional relationihiF.
qoverr,ed by the essential elements of mutual
respect- diqnity, arid military cour tesy. Every
o'ff icer, 1 NCO, ano Pirnman must demonstrate the
.prpropriate military bearing and conduct both on

rnd off duty c cial and personal relationships
between Air Force members are normally matters of
ridividua L judgment. They become matters of

official concern when such relationships adverse-
y rfect duty performance, discipline, and

nlor ]e For ei::ample if ar, officer consisteritly
)ndr ' re,:ueritly ttends other than officially

,.qo so.eri d r listed parties, or if a senior Air
Force member dates and shows favoritism and
preferential treatment to a junior member- it may
create situations that negatively affect unit
cohesiveness' that is- positions of authority may
be weakened, peer g3roup relationships may become
jeopardized, job performance may decrease' arid
los'S of lunit nnrle arid spirit may occur

~( 2: 18B-2 '

!?

Military Family Housinvi

Until. 1950, the regul..atior, for the assinment of

family 'housing did riot addres- military nembers mrried to

each other The 1.950 re-julst, ior char,,e stated m..hese nienibers,

+#* need riot be a-signed to governmerit. quarters_ where the

best interests of the :ervice :re otherwise served *

( 1:29, Finally, in 1.957, officer-enlisted marriages were

r ecogrii Zed',

-F 'INE .tFI!.':E .3'H ::FFICER DR VAFRAtJ r FF 2 EP-

AND THE O HER I A 0 ENL ISiEl FIERSON. PP ' nPe 1t
f'i: T il. L -tk , e 1-1b L i.C c , , r t, er-rs -L .s iit .- irl , , ( f :,

to be in the best irterest of the se v ce - rI
':;irh 1. s. -ijriment. wi 1. 1 rot normal 11 . :;,e a ,Je. In
t-ii. :ae, both meniber_ wi 11 be pern it1ti-d tr.



resi e joir tl, of'f the base , re,3aro less of" the
v.3it I 3bi lity of public 9,.1arters for the i r

i r, 1977 a new re3ulation made assi.3nmert of
officer ieni =ted co, les i, base ho11irsi r o d if-
f ern t that assi.3rment of any other married ';er-
vice member--not only permissible, but mandatory
Lf -a;.i 3.rit .--,.arter 'S were avail eble. '.29-30)

The ,o t recent editiorn of Air Force R eoJlation 90-1.

Family Housin3 riarna.ie,,ent 19 June 86 states? "Assignert of

MFH CMilitary Fami ilv Housingi, ] members who have spouses ir, the

military .ervite are made 'c,:.ordi.n 3  to Table 5-4., Th is

table states tht, whfei, the two spouses have tie status of

coimmiss ioned off i.cer :kr,d r, Ii(sted , r, either has deperdents in,

their own right- and family housirng is availabler they car,

choose whifh hos in they will live ir,--either officer or

enlisted, (5

oer, Mess Use

Air Force Re'ilatior, 30-1 Air Force Standards, pro-

vides g,.,idance or, the use of oper, mess facilities when both

husband and wife -are rot, elijibl e for member ship in the saie

Oper, me<-.s meberi.n ;re per.itted to use only their
own lb ,-,r - Pie club at another base throu.3h
_ceci ~r oc21 a'3reeert. If both husband and wife
;re rot eiLible for membership in the same open
TpS5. C..- ,irtu of t.heir ,irade, the ,oreli.ible
memiter niv use the ,e-._ facil. i ty of thei r men, ber
r,,iico i,: '. wher, : ,, , " by.., t heir s o' , .

Por :_:,,i ''ricffic 1 a vi 5 t the norien,e ber spo,,-e
I.[ r1, . 1, i, n 'r, orn, L, f er arid er,l .

, F i e p iieEn,' " P ,,.-y Oc c 2v ior,l v be 3.,e t -  t
ra 1ii i,) h r' 1 1:rpo-, r,, ess for orf in c ;l ly s r,c t 1 ,ir',d
f,.c, tior ; wear er the r, i for nt T'r. -pr ate t, the,p' -S if.• A ; ' ''  t .. 7 ) 'r , , r , , c,.. .. ri b :h v ,,

i '



m;, . Le r, o o- r. r r) h, AFF 215-Ii)

" c For Fe,,].aior, 215-tij 1ir Force Open Mess

Pro3r . 2 J'.,e -r Vtm tea . rIn the irt!erest of recognizirng

the .ppropri -tnres- nf profess ioral relationships, each in-

staliat7 or Dh , operI.e .-ep rite open mess facilities for

offi "er 3rd er, li t, ,Pe'sor r 'e However, when the MAJCOM

cormmiander dete,.hir, es. eptret.e IBcil ities are inpr actical a

corisol .j,3t.ed opern ie s ' 0 :.,thorized. The re3ulatiorn speci-

f i~e th:t * r, thi= _ e- ' .every effort should be made to

.'esi jr,:t. - e ,f-.e. .rid enlisted dining and bar

areas.' Feciltie- Lh.et do riot permit at least separate bar

act i viti e re di E :,r :=ed

Air Force. F ',.,Iatior, 215-11 guidarce for officer-

erl listed nar . ~e. i.- very? sii.lar to Air Force Rejlation

30-1P Air Force :t.r,d~rds:

if h ,-i t. bnd wife are not eligible for
FeE, e~rsh~t-. . ri the sanfe open mess, by virtue of

,e L I or[4 . i r on-el i 3ible eember may -ise the

noen;-. 1 i, tv of the member spouse only wher,
- , nir.r1.- c Lv, hi,: or her spouse. For sucth ur-
oftrjci i aI.;it . the normember spouse will not be
it ,.or, 1f o r'1 , n ,o'

T r iinln, ? .' th i r Force has no regulation that

spec f..ical Iy p:rrI,bl..- "f, rn izatior,," The current Air

F); ,:k- ,, .- i ,r,.-..'...•.....F,-,rc e St.rderds, ,i-sc,>-es fr-ter-

ri- ZSI Ulg ''nT j ' jV1 i : i,: I Relc t LonEi9rs. " iri d .=tt.e-.

'There ii a 1 kor,. st r, i r,o. and well recogri zed custon 1 r, the

IT, I 1 I t.. 3 :5 r , I. f i e' r.- =-ha ll riot fraterni- ze or zs , i )c -t i w 1



ernlisted membersa ider circum~starnces that. prejuice the good

order and discipline of the Armed Forces of the United

States.' This is only tinie the word "fraternize' is used in

the Standards re-.;ulation. This ii; also the first timee thle

.regu a t jorn 'a rrns i. t i s d ir e ct i ve in n a tujr e , '- but i t shol r1'I-ot

bie us~ed as_: a oasis for .discipl ire under Article 92 of the

Ulniformi Code of Military. Justice (~see Chapter III page 13?

for a discussion of Article 92'1. However- it also statesV the

regulation~ may bLe usedr as evidence of customts of the Air

Force in actions under the Uniform Code of Military Jus-tice.

AlsoT the military family,. housing anid the oper mess

usag3e regulations permit circu~mstarnces under which fraterni-

zationi could tEak+e p~lace. TIn, an officer-enlisted marriage, if

neither has dependent=- in their own right arid military family

housing is available, the couple can ch-oose to live irn either

officer housing or erilisted housing. The open mess requlc-

tiori periits a corisol idalted ( officer .3nd enli sted ) c lub 1-ri'jor

certain, ci rcumstarnces., Also allowed, when both husband znd

wife arc? riot eci 31bl fotor membership in the same open mressr by~

virtue of their grade * the rioriel igible member may use the

mless facility of thet r member ipouse when accomp'anied by

their spouse. Howeyv- c the rimember spouse miuat rioit bLE ir

iiriform, The At Forc iS taidari.ds regulation a~

off'icer arid enlis ted ocen~ mess ieniberS itimay ccai1oi

juests at one mnother' a op:, ., mess Cor 'f ialv' n ~i'
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ih l P' o i- Lt L. o rI a 1q irs f: P a ter r nI z 8 t i lr iIn tie . r

Forc'~~~ ioeo r it, lhe Bol1e r e~ Ia t ori tha t merit i or,

rr steprni -;:zt icri tii A ir Fgr(.:. e- .- i1atiori 30-1, Air Force

Star'd. rds . T h i -3t a n1Jd r ds r e iu 1a t iorn rjj s c 1s se s f r itt er r, 1 z

tiori unje R rf~ .n elitiorishipsy but the discossion

is very g'cenri- al*d 1leav'es -much to iridi vidual1 irnterp~retati1on'

'There is :k lorI starindiri3 ard well recogni~ed custom, in the

atilitsrar.' -vprvic e that officr:-; shall riot fraterniZe or ls.'o-

i tewith nn 1Lst,:d iitemberc under c:ircumvstan~ces that pr eji._-

dic tn jo rt order arnd i=ciplirie of' the Armed Forces of the

tejallyI fir sterri Zation per tains onily to of ficer-

enlisted nel.stiorishipcs in cprtairp circumRstanices. Fraterreiza-

tior ()as oni1v recently beens listed as an example of behavior

that car, be char'je'i under Article 134 of the Uniform Code of

MilIO~arv JuRi,'r1ie. Article 1.3, is the general discirplirnarv

article that. incorporates miliitary cu-stomis. iriclu1-dirn the

p~rohibit.ion S-33LI)Sf fr-3t.er ni Zat iorn In 1 98q- the Maroua t for

Coirts-Martial e5sta;blished five specific elementi that must,

Lie sati';f ieed tor i cer sont fo Lie chargjed with the offense of

fr aterrii-ation * The -.cl.ised miust: EBe a commissioned or

wa r r ,n t. :'f LC r-. 1' 1 r 7,ter n ii onII :)r te rm IT! m i I i t :r

e q .1a 1. i tv 6l- t 1 oIn e T n, or e Pen i s t ed. nei r a, r anrid hPve I.) iw r

t e Q e r Ii:ri' 0 f I I. L:- . 7i t P td at ematb e T, ' i tn~ djjhe

fr ater ri z, i rri nilust h- 'ek viol aited the ci.' ;tom of tU- ,,i.e s

VI P % ,o N. . ... .



e-ervice t I T'ti-er -i aIi not fraterrie with enlisted

m phen Ler r i er iii ,f i 11 itar v equal i tv ? arl, uinder the ci rc,.,,-

st *,-, r, o he ri.n: " F tJhe qcc,.sed was to the prejudice of

3ood .- r .-riT di cJ p1 ine or was of a nature to brir, dic-

:- i. '"" .,re forces.* These elements were taken f rim

th. Uritedl 'tates v. FitEzi ?rid r United States v. Free cases

and are baeo or, 2 lon3 standin custom of the service-

In the Fitisi case in 1971, the Court of Milit.sr,

.z t- 1ted the Tilitizry 2,'thorities had the obligatioin t,-,

Iro '.j.e - ,:'fl*i. 3','t i, .o teat what conduct is or is not

vi,,lat,:Ove ,f tihe "custom" of fraternization. The Air Force

rieve K-'ovided these .3,idelires, arid this lack. of guidelires

.zr,,yed ,-rJ.:ci , to the case of United States v. Joharns in

13Z, ijt , n*oharris was convicted in 1982 by a 3eneral

co,.rt_;--Iartil of fraternizing with three enlisted womrien.

The ,aiort of ilitar'-7 Appeal., in their .Johanns opinion?

chae i!.ed the Air Force for not-provldin-s guidelines * as ;-ld

'CL,r. ;'comtmer,,.e .I t ,vears earlier. In 1983? the Court, of

M]lit:3J.-v F e'iew 3ffirmed _- conviction of 9d,_,ltry in, violation

of ' A ti,. 1 = dnd based .,por, the adultery, conduct urbecom-

ing 3 -3r, offi,::er rid ertlemar,' in violation of Article 133.

Ca -t, ,oh-,.ir, ,or,,,L,::t ior,~ of fr aterrizatior, Lrn viol ;3tor

of i-qi I I- were . *et _i.de -Ind di~jntis-sed4 Ir, a,,lit in.r,.

fli I),l i L- , i,', t.WU iilip,, rf.;nLr 1 ' nrinrt's:

... the ciston. in the Air Force a3a iat fr -atrr,i
t Of io, -iaP- been er oded As to na e ,'n _,Fin

}:(",



rosec,.,tior, a3aira st r, officer for engaging in
mutually voluntary, private, non-deviate sexual
intercourse with an enlisted member, neither
under his command nor supervision, unavailable.

.. at the time of the offenses in issue, there
did not exist a clear cut standard for gauging so
called 'fraternization' ir, the Air Force; as a
result, alleged violations grounded on frater-
niization are riot actionable under the UCMJ.

Fraternization could be charged today in violation of

three Articles of the Uniform Code of Military Justice:

Articles 92, 133 and 134. Article 92 is for the violation of

a lawful regulation. The only regulation dealing with frat-

ernization is Air Force Regulation 30-1, Air Force Standards,

but it specifically states it should riot be used as a basis

for disciplinary charges under Article 92. Article 133 pro-

hibits disgraceful or dishonorable activity by ari officer.

However, fraternization is not necessarily disgraceful or

dishonorable (as adultery, for example), therefore the most

appropriate article to use is Article 134, Article 134 is

the general disciplinary article that incorporates military

customs, including the prohibition against the custom of

fraternization.

At the present time, the most clear cut Air Force

policy on fraternization is to not have a policy, based on

the logic that a bad policy is worse than no policy. While

the Air Force searches for the right policy to promulgate,

the officer corps is still being held accountable, at least

31
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tacitly, under the Uniform Code of Military Justice for

fraternization which violates a military custom,.

Conclusior, s

The Air Force does not have a specific policy or,

fraternization, other than to prosecute officers when they

get 'caught', and guidelines have yet to be issued. The 1981

Manual for Courts-Martial lists fraternization as an e:.:ample

of an offense only under Article 134, and lists five elements

that must be satisfied before the accused car, be convicted.

Most importantlyt only officers can be charged with fraterni-

zatiorn as a criminal offense.

The only regulation to discuss fraternization, Air

Force Regulation 30-i, does rot limit it to officer-enlisted

relationships. The regulation also charges noncommissioned

officers-to make sure their personal relationships with

people they supervise or whose duties or assignments they carn

influence, do riot give the appearance of favoritism prefer-

ertial treatment, or impropriety. Then, the regulation says

social and personal relationships between Air Force members

are normally matters of individual judgement, E:UT become

matters of official concern when the relationship affects

duty performance, discipline and morale,

What does all this mean? All Air Force members are

supposed to maintain their personal relationships in a pro-

fessional marner at all times. Obvio.,sly, most fraterrii-

zation depends or, whom is judging the behavior. If it is
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determined that wrongful fraternization has occured, only an

officer can be charged under Article 131 of the Uniform Code

of Military Justice.

Where do we stand? The Air Force is against frater-

nization, but cannot define and issue a specific regulation

or guidelines. Some commanders stamp out fraternization

the minute they think they see it. Other commanders look the

other way until it becomes a problem and demands action.

What must the Air Force do? Take a definitive

position and spell out what behavior is and is riot permitted

so members will know what is expected of them, and commanders

may enforce standards uniformly throughout the Air Force.
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