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ABSTRACT

This thesis studied Automated Data Processing/Federal Information Processing
(ADP/FIP) protest issues brought before the General Services Administration Board of
Contract Appeals (GSBCA) over a two-year period. The ADP/FIP acquisition
environment and process is presented. Also, the forums for ADP/FIP protests are explored
with an understanding of each forum's decision-making criteria developed. The objective
of this study was to identify the issues for protest most ofter faced by Contracting Officers,
as well as the issues that are "favored most" by the GSBCA. A mathematical model for
weighting all protest issucs versus Board granted protest issues was developed and used
for the ranking and analysis process of this study. Case decisions are sighted as examples
in support of the quantitative analysis.

The thesis concludes that the solicitation and specification process is the source of
most sustained protests. Further, the contracting officer's selection and evaluation process
is basically sound. Finally, this thesis demonstrates the GSBCA's adherence and demand
for upholding the concept of competiton. The Board's penchant for competition is

sometimes at the expense of other equally sound concepts such as economy and efficiency.
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I. INTRODUCTION

A. \DP/FIP ACQUISITION ENVIRONMENT - BACKGROUND

Tongress has enacted many laws regarding the actions of the agencies of the United
States Government. Since the acclaimed first operational computer in 1945, a fury of
laws regulating Government acquisition of computers and their use has been put forth by
our Congressional leaders. The laws and subsequent regulations have developed a unique
community of specialists that primanly deal with computer and computer related
acquisiions.

A plethora of laws, regulations and guidance are provided by a large numbcr of
Government agencies to regulate other Government agencies. Not surpnsingly, would be
providers and contractors of computers and automated data processing equipment
(ADPE)! have demanded the right to sell to the Government. When contractors arc not
awarded or perceive that they mayv not be awarded an acquisition contract, they are
afforded the opportunity to protest.  The protest is normally based on the belief that
proper procedures were not complied with (i.e., a law, regulation or published guidance
was not properly followed). The complexity of the laws and regulations surrounding
Automated Data Processing Federal Information Processing (ADP/FIP) makes it more
hikely that mistakes will be made [Ref 1:p. Al]

"Therc 1s a general perception in the ADP[E] industry that some type of protest will
be filed on virtually every major ADP[E] buy" [Ref 2:p. 19]. Briefings by various
military acquisiton officials Iead the researcher to an unsupported conclusion that

contractors arc making a business decision to protest a large number of Government

I The acronym - ADPE: - has been replaced with another acronym - FIP (Federal Information
Processing Resources) - in the new FIRMR. published and codified in the Federal Register, Vol. 55, No.
230, pp 3338O-33428. on 28 Dee 1990 as 41 CFR, Chapter 201




ADPE acquisition contract awards. For purely business reasons, (i.e., hurt the
competition, you can't lose - even if all you succeed in doing is delaying the original
award) contractors feel it is worth the time and effort to protest a Government ADPE
acquisition decision. Eben Townes, Director of Acquisition Management Services for
International Data Corp. in Vienna VA, noted that, "Protests are becoming part of
vendors' bidding strategy, rather than just a way to remedy wrongdoing." Critics of the
protest system charge that,

.. .protests routinely are filed by sore losers, by companies seeking to recoup their
cost or by firms that see the legal route as a way to compensate for lack of expenence.
[Ref 1:p. Al]

The protest decision may or may not be based on merit. The Government must then
defend its decision in a forum of the contractor's choosing. The protest, whether the
Government wins or loses, requires time and slows the procurcment process. Mr. Renato
A. DiPentima, Deputy Associate Commissioner for Systems Integration for the Social
Security Administration in 1988, said: "I think we've finally gotten to the point where the
procurcment cycle 1s Jonger than the technology cycle” [Ref 1:p. A11].

The protest process is one of the biggest obstacles to Government cfficiency. Just
the threat of a protest can delay an award and/or force the Government to settle for older

technotogy [Ref 3).

B. OBJECTIVES OF RESEARCH

Federal ADP/FIP acquisition officials must be aware of the statutes and regulations
governing their profession. They must also be aware of the forums for protest as well as
the rules and procedures of those forums. Each forum can be said to have its own unique

"personality,” or the persuasion around which it coddles. This thesis will present the
environment in which Government ADPE procuring officials work and the forums of

protest open to the disappointed offeror. The role of General Services Administration




Board of Contract Appeals (GSBCA) in ADP/FIP bid protests, the reasons for ADP/FIP
bid protests. and suggested methods/procedures to consider in avoiding protests will be

examined.

C. RESEARCH QUESTIONS
1. Primary
What has been the role of the GSBCA concerning Automatic Data Processing
(ADP) protests and what can be learned from an analysis of recent GSBCA cases?
2. Subsidiary

What arc the current GSBCA protest procedures?

How does the GSBCA define ADP/FIP?

What are the principal reasons for ADP/FIP protests?

What have been the results of these protests?

Since GSBCA received jurisdiction over ADP/FIP acquisitions, what trends can be
identified regarding ADP protests?

What actions can be taken to minimize the number of ADP protests and the number
of sustained GSBCA decisions?”

X AW

D. SCOPE, LIMITATIONS, AND ASSUMPTIONS

This rescarch effort will focus on the inner workings of the GSBCA. The study will
be limited 1o pre-award or award protests and will specifically exclude contract appeals,
disputes and claims. The study will involve an analysis of GSBCA protests filed during a
two vear penod and therr disposition.

The researcher will assume that the reader has a basic knowledge of procurement,
acquisition, and contracting terminology and procedures. Terminology such as
specification types (i.e., performance, functional, design, etc.) are presumed to be
understood by the reader. However, some definitions specifically regarding computer
procurcments arc deemed appropriate for the reader's knowledge. Those definitions

follow 1n Section F of this chapter.

I




E. METHODOLOGY
The methodology and study consisted of a comprehensive literature and case review,
data compilation and evaluation, and selective telephonc and personal interviews. The

literature review consisted of the GSBCA's ADP Protest Reports, Contract Law Journals,

General Accounting Office (GAO) Reports, Federal Contract Reports and information
from National Defense University's Information Resources Management curriculum,
various reports on the bid protest system, and selected periodicals. Data and statistical
analysis support were available from the General Services Administration's, (GSA) office
of Information Resources Management Service (IRMS). TRMS publishes the quarterly
ADP Protest Report.

The rescarcher established contact with selected contracting agencies to determine
their problems and 1o identify issues associated with ADP/FIP protests. Navy and Marine
Corps contracting agencics were contacted to determine their current experience in
ADP/FIP contracting related to bid protests. Interviews were conducted to validate the
information/data being compiled from the case analyses.

The focus of the rescarch was on the GSBCA as a particular forum for protest of
ADP/FIP. An objective and subjective analyvsis was conducted on 175 cases. The
objective analysis involved a mathematical scoring process of ADP/FIP protest issues.
The subjective analyvsis provided the supporting information regarding the objective

analysis results.

F. DEFINITIONS
ADPE - A statutory term used in Public Law 89-306, the Brooks Act, as amended by
Public Law 99-500, the Paperwork Reduction Reauthorization Act (PRRA). ADPE is

generally accepted as mceaning the hardware, software, and other ancillary equipment




associated with the manipulation of information. However, the statutory definition of this
term is much broader. This term will be more fully explained in the next chapter.

ADP - Refers to the manipulation of information. This term is different from ADPE
in common usage only. Normally, ADPE and ADP are used synonymously.

Federal Information Processing (FIP) - The term used in the Federal Information
Resources Management Regulation (FIRMR). As used in this thesis, it includes FIP
resources, equipment, maintenance, services, software, support services, and related
supplies. FIP resources is identical to the statutory definition of ADPE. However, the
GSA adopted the term FIP resources "as more descriptive than the statutory term ADPE"
[Ref 2:p& & Ref. 4]. The acronym ADP/FIP will be used when referning to the general
domain, large body of data processing.

Bid protest - A written grievance or objection by one who would be economically
affected by a Government agency's solicitation and award of a contract. The gnevance
can be made prior to award of a contract (pre-award) or after the award of the contract
(post-award).

Protestor - The person or "interested party” filing the gnevance.

Interested party - The protestor is an interested party, or any other person or party
that may be economically affected by the bid protest. This would include the awardee or
potenual awardee and any potential contractor whose "bids were not submitted because of
an alleged defective specification.” [Ref 5§, p.265]

Temporary restraining order - Order by a Federal Court to stop the awarding of a
contract or performance of a contract for a temporary period, usually unul a resolution of

the bid protest.




Injunction - Order by a Federal Court, the same as a temporary restraining ordcr, but
with more permanence.

Other terms will be defined as necessary in the text of this thesis.

G. ORGANIZATION OF STUDY
1. Chapter 11

This researcher intends to provide the reader with a short history and the
requirements of the most pertinent legislation and regulations regarding Governmental
ADPE acquisition. An open market environment exists for potential Defense contractors
who decide they were wronged in some manner. Note that the word is not contractors but
"potential contractors." A potential contractor who belicves the Government was not fair
or improperly selected a competitor can protest the Government's action. A signed
contract need not exist in order for a potential Government contractor to proceed with a
bid protest. To protest a bid, a contractor is only required to serve notice to the procuring
Govemment agency or seck a remedy through the Federal Court system. This process is
unique to Government contracting. Bid protests do not exist in commercial contracting.
Government bid protest procedures exist because of written public policies and
regulations such as: the Competition in Contracting Act, The Brooks Act, the Federal
Acquisition Regulation (FAR) and the FIRMR and other public policy as discussed in
Chapter I1. Thesc documents and supporting circulars and bulletins describe the manner
in which the Government procurement process should take place.

2. Chapter 111

The ADP/FIP Environment of Chapter Il will be followed by a discussion in
Chapter 111 of the various protest forums with an emphasis on the GSBCA. A protestor
has many options in which to "avenge"” their wrong. A Contracting Officer can therefore

expect a variety of different protest forums with a substantial number of different rules to

6




abide by. The purpose of this rescarch paper is to identify the forums a protestor may
seek a remedy. Further, a secondary purpose is to impart some basic knowledge that a
Contracting Officer should be aware of regarding the procedures of each forum.
Although, generally the same protest rules apply regarding acquisition of automatic data
processing equipment and other acquisitions, the researcher will consider those forums
open to ADP/FIP purchases only. This chapter does not purport to treat each forum
thoroughly. Many issues will not be addressed. Specifically eliminated from discussion
are the timing and chronological requirements for protest actions.
3. Chapter 1V
Chapter IV will present the methodology of the research in detail. A synopsis of
the methodology was presented above.
4. Chapter V
Chapter V' will present the data denved from the objective case analyses. An
analyvsis by numerical percentages was conducted and found to have some weaknesses for
a complete understanding of the implications of the data. A weighted index comparing
the total sample population of cases with the same sample population of cases granted
was devised. Results of both the percentage and weighted index analysis are presented in
this chapter.
5. Chapter VI
Subjective case analyses were conducted and are presented in this chapter. The
subjective analyses are shown to support the objective data from Chapter V.
6. Chapter V11
Chapter VII is the conclusion chapter where the research questions will be
answercd. Also, other conclusions and recommendations as a result of this research, will

be presented.




A final series of quotes before proceeding into this thesis.

There is "no down side to protesting, no court costs” for the protestor. "...awards,
debnefs and protests are automatic” in ADP/FIP procurements. There is "no penalty
for frivolous lawsuits" from protestors. [Ref 6].




I1. ADP/FIP ACQUISITION

ADP/FIP is a field in which a procurement professional could specialize for years
and still feel deficient in knowledge about their area of expertise. There is a myriad of
regulations, statutes, directives, and Court/Board decisions that provide procurement
guidance and precedence. The "guidance" provides special restrictions that the
Government levies on the use and acquisition of ADP/FIP. In addition, the procuring
official must understand the unique charactenstics of computer operations. In conducting
this research, the researcher has found that there is a profusion of information that is often
confusing regarding ADP/FIP acquisitions. The stout of heart could become
overwhelmed with the seemingly endless amount of information and "must do's" in order
to make fairly simple ADP purchases for the Government. This chapter is therefore
limited to understanding the congressional laws and mandates and the applications of
those by the various governing agencies. Specifically, the purpose is to examine the
impact of the Brooks Act on ADP/'FIP acquisition. The focus will be on ADP/FIP
acquisitions 1n the general sense and the GSA's implementation regulations.

For the purpose of this thesis, ADPE and ADP/FIP will be used interchangeably.
There is, however, a difference that should be noted. Normally. ADPE refers to the
equipment, hardware, firmware, and any ancillary equipment. ADP refers to the process
of manipulating information. It is the heart of all computer operations. FIP is the new
"umbrella” term used by the GSA in the FIRMR that includes ADP, ADPE &
telecommunications resources subject to their exclusive procurement authority. The term
ADPE and ADP/FIP will be used somewhat loosely. In most cases, the acronyms inciude

maintenance and ADP services.




A. LEGISLATION

1. Brooks Act

For Department of Defense (DoD) purposes, the Brooks Amendment (PL 89-
306) is the first piece of major legislation regarding the acquisition of ADPE. This Act of
Congress, passed in 1965, amended the Federal Property and Administrative Services
(FPAS) Act of 1949. The new section of the FPAS, embodied in the Brooks Act, in
effect created a new world of bureaucracy. The Act was:

To provide for the economic and efficient purchase, lease, maintenance,
operation, and utilization of automatic data processing equipment by Federal
departments and agencies. [Ref. 7]

To this end, the Brooks Act gave three Federal Agencies significant control over
the Government-wide use of computers [Ref. 8:p. 6]. They were the Office of
Management and Budget (OMB), the GSA, and the National Bureau of Standards
(NBS).!

GSA became the focal point for the acquisition of ADPE. Government agencies
were now required to coordinate the procurement of their ADPE through GSA. GSA
assumed the responsibility for the "purchase, lease, and maintenance of automatic data
processing equipment by Federal A gencies" [Public Law 89-306, 1965]. However, GSA
had the power to delegate that very same responsibility, which it did in many specific
cases. The Department of Defense Federal Acquisition Regulation Supplement (DFARS)
contains a lengthy section, Part 270, describing those responsibilities. The unique aspect

of this responsibility given to GSA is its limitations. The Brooks Act prohibited GSA

10n Aug 23. 1988 President Reagan signed the Omnibus Trade and Competitiveness Act into law;
officially changing the name of the NBS to "National Insutute of Standards and Technology™ (NIST).
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from impairing or interfering "with the determination by agencies of their individual
ADPE requirements" [Ref. 7]. GSA could not control the use of ADPE by Federal
Agencies.

Although GSA could not control requirement determinations, it was given policy
control in conjunction with OMB. The Brooks Act placed responsibility upon the OMB
for ADP fiscal policy and controll [Ref 9:p.1-2]. GSA's Deputy Assistant Administrator
for Federal Information Resources Management (FIRM) in GSA's IRMS was charged
with developing the Government-wide ADP policy [Ref. 9:p.1-2].

The Secretary of Commerce gained the responsibility for providing scientific and
technological advisory services to agencies regarding ADP. It also was tasked with
recommending and establishing ADP standards for the Government. The National
Institute of Standards and Technology (NIST), part of the Department of Commerce,
provides this function.

The Brooks Act obviously would cause problems for the DoD because of its
unique applications of computers and ADP 1n weapon systems and other specialized
applications. So, in 1981, the DoD Authorization Act of 1982, Public Law 97-86,
commonly referred to as the Warner Amendment to FPAS, was passed.

2. Warner Amendment

The Warner Amendment excludes the DoD from GSA oversight in procurements
which involve intelligence, national security cryptology, command & control, and
weapon systems [Ref. 10]. However, when acquiring ADP equipment for general data

processing, which 1s used for routine administrative and business applications, DoD is

IExecutive Orders in 1973 and 1975 modified Brooks. Today OMB is responsible for fiscal control,
policy formulation, and general oversight: GSA 1s responsible for development and oversight of ADP
policy
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subject to the same policies and standards that affect other branches of the Federal
Government under the provisions of the Brooks Act [Ref. 9:p.1-3]. The Brooks Act with
the Warner Amendment exemptions is included in Appendix A. If a procurement is
excluded from GSA oversight, DoD still has the option to consult with GSA; however
notification is not required. DoD has taken advantage of this legislation on occasion and
interpreted the intent of the Warner Amendment loosely. According to GSA personnel,
this has prevented them from providing proper procurement guidance when it should
have been required [Ref. 11].

While the Brooks and Warner Amendments have had the greatest impact on
DoD, specifically regarding ADP/FIP acquisition, there are several other congressional
legislative actions that significantly affect procurement of supplies and services. Only a
few will be mentioned here.

3. Competition in Contracting Act (CICA)

The CICA of 1984 [Ref. 12] mandated that procurement actions be held on a
"full and open competition” basis. It also established seven exceptions to the requirement
for competitive procedures. Most notably for ADP/FIP acquisition, it gave contractors an
option of where to take their protests when dissatisfied with the Government's solicitation
and selection process. Contractors could choose between the GAO, or the GSBCA
[Ref. 12]. Other protest forums arc available and will be discussed in Chapter I11. The
GSBCA is authonzed, under CICA, to hear and decide protests involving procurements
under the provisions of the Brooks Act [Ref. 4:p. 1-7]). Congress established the GSBCA
procedure to provide a more formal process of resolving disputes resulting from the
increasing number of ADP/FIP procurements and the complexity of the technology

[Ref. 13].
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4. The Paperwork Reduction Act
Public Law 93-511, passed in 1980, established the Office of Information and
Regulatory Affairs in the OMB. This office, as part of the OMB, is charged with
developing and implementing policy objectives of the Paperwork Reduction Act
[Ref. 14]. The responsibility of the OMB is coordinating, promoting, evaluating and the
oversceing of Federal Agencies’ use of information systems. As a result, this affects
DoD's use, and to a degree, acquisition of ADP/FIP systems. Further, the OMB must
monitor compliance with the Privacy Act of 1974. This in effect gave the OMB
regulatory authority over DoD and other Federal Agencics in the use of ADPE as
information systems. [t may be argued that this conflicts with the Brooks Act. However,
upon closer examination it does not. There is a subtle difference in wording. The Brooks
Act implies that agencies may determine their own requirements for ADPE. The
Papernork Reduction Act restricts 'governs the use of that ADP equipment.
L. Paperwork Reduction Reauthorization Act
This Pubhic Law 99-500 of 1986 redefined ADPE. The definttion that follows is
now preferred [Ref. 15:A-165] for acquisition purposes:

ADPE s any equipment or interconnected system or subsystems of equipment
that 1s used 1n the automatic acquisition, storage. manipulation. management,
moyement, control, display . switching interchange. transmission, or reception, of data
or information - by a Federal agency, or under a contract with a Federal agency which
- recutres the use of such equipment. or requires the performance of a service or the
furn.shings of @ product which s performed or produced making significant usc of
such equipment. This includes: computers, ancillary equipment, software. firmware,
and <imilar procedures, services, including support services, and related resources as
defined by regulations issued by the Administrator for Gencral Services.
[Ref. 16:para 822

A Keyv phrase in the above passage 1s set off by dashes. This act not only
expanded the definition of the term ADP, 1t also expanded the sphere of influence to

include contractors providing ADP services to the Governmient. It virtually took in all

aspects of data processing from support to software and hardware.




Addiuonally, GSBCA's jurisdiction was expandcd by the PRRA to cover
procurements that were "subject to delegation” rather than merely those "conducted under
delegations” from GSA [Ref. 16:para 822}. The PRRA also gave permanent jurisdiction
over any ADPE protest resolution 1o the GSA Board of Contract Appeals [Ref. 9:p. 1-8].
Notably the PRRA specifically restated the procurements excluded from the Brooks Act
and GSBCA jurisdiction by virtue of the Warner Amendment provisions
[Ref. 17:para 824].

6. Summary of Legislation

The preceding Acts of Congress are only a few acts that affect the acquisition
process. However, they were worth special note because of the impact they have had on
all Federal Agencies. Perhaps the most difficult aspect to understand 1s the number of
Federal Agencies. organizations, and offices that control and influence the ADP
acquisition process.  The term “acquisition process,” includes all phases from
requirements determination through disposal. Figure 2.1 is a diagram of those major
organizations that have regulatory responsibility and the agencics created to fulfill the

requirements of congresstonal legislation as discussed previously.

B. REGULATIONS

There are two pnmary Federal regulations affecting ADP procurement. They are the
FAR und the FIRMR. Although not technically classified as a regulaton, OMB circulars
have the same impact as regulations. The DoD publishes a supplement to the FAR
known as DFARS. DoD also has numerous directives and instructions governing specific
arcas of ADP acquisition (see Table 2.1). A short descnpuion of the major Federal

regulations and direcuves follows.
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1. Office of Management and Budget Circulars

The Office of Federal Procurement Policy (OFPP) functions as the only entity
with executive branch-wide authority {Ref 18:p. 67]. It publishes OMB circulars, OMB
bulletins, OFPP policy letters, and numerous other policy documents. OMB circulars are
Governmenti-wide policy directives published by the OFPP. The policy documents direct
executive branch agencies in the implementation of congressional laws or presidential
policies. However, the OFPP does not have exclusive policy making authonity. That
authority 1s shared with GSA and the procuring agencies (i.e., DoD, National Aeronautics
and Space Administration (NASA). etc.).

The OMB circulars that have major effects on ADP are OMB circulars A-76 and
A-130.

a. OMB Circular A-76: Policies for Acquiring Commercial or Industrial

Projects for Government Use
The principle of A-76 is that Government should not compete with its

citizens 1n producing goods and services, except when necessary for reasons of secunty,
financial control, or efficiency. The circular sets forth procedures for determining
whether commercial activities should be performed under contract with commercial
sources or in-house using Government facilitics and personnel [Ref. 8:p. 9]. The circular
lists examples under Automatic Data Processing of the activities that should be
commcrctalized.

1. ADP Services -- batch processing. time-sharing, facility management,

2. Programming and systems analysis, design. development, and simulation;
3. Data entry, transmission, and teleprocessing services;

4. Systems engineering and installation; and

5. Equipment installation, operation, and maintenance.
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b. OMB Circular A-130: Management of F ederal Information Resources
This circular prescribes a general policy framework, as required by the
Paperwork Reduction Act of 1980, for "developing and implementing uniform and
consistent information resources management policies.” It canceled four OMB circulars
and related transmittal memoranda to publish very specific responsibilities for Federal
Agencies such as [Ref. 17]:

1. Departments of State, Commerce, Defensc;

2. General Services Administration;

3. Office of Personnel Management;

4. National Archives and Records Administration; and
5. The Office of Management and Budget.

A thorough study of this document is not necessary for the correct application
of ADP FIP acquisitions. The text and information of this circular are embodied in other
regulauons such as the FIRMR. FAR and DFARS. Its existence should be acknowledged
and 11« impact understood.

2. FIRMR
The FIRMR 15 issued by the General Services Administration and "within policy
dircction from the Office of Management and Budget, Executive Office of the President”
[Ref. 19:Foreword]. Although the FIRMR is actually intended to supplement the FAR, in
situations where the FIRMR and the FAR appear to contradict one another, the FIRMR
takes precedencel [Ref. 8:p. 9]. The FIRMR consolidates current GSA information

resource provisions into a single document [FIRMR, 1989, Foreword]. It governs: "the

I Announced in the Federal Register 18 May 1988
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acquisition, management, and use of ADP, telecommunications, ..., and 1s used in
conjunction with the FAR. ...the FIRMR should be the source of guidance in all
applicable cases” [Ref. 9:p. 1-10].
The FIRMR is codified into law as:

1. Title 41 - Public Contracts and Property Management;

2. Subtitle E - Federal Information Resources Management Regulations Systems;

3. Chapter 201 - Fedcral Information Resources Management Regulations.

There are four Subchapters to the FIRMR, each with its own scope.

1. Subchapter A - Topics of general interest such as applicability, authontes, and
definitions. (Parts 201-1 through 201-4).

1o

Subchapter B - Discussion of considerations such as personal privacy, standards,
record keeping, and competition. (Parts 201-6 through 201-16)

3. Subchapter C - Includes topics of interest to senior officials and executives such
us budgeting. program management, GSA delcgations of authonity, and reporting
requircments. Also includes operational provisions such as management of
resources, sharing of resources, reuse of equipment, and use of GSA schedules.
(Pars 201-17 through 201-38).

4. Subchapter D - This part parallels FAR part 39; 1t consolidates all policies and
procedures unique to acquiring Government ADP and telecommunications
resources by contracting. (Part 201-39)

The FIRMR is supplemented with bulletins, temporary regulations and
amendments which are published when necessary. Bulletins and published guidance
have been the subject of protest at the GSBCA. The protests have brought into question
the binding and regulatory nature of such supplemental matenial on Government
procuring agencies. A new FIRMR, effective 29 April 91, states very clearly in the
opcning Supplementary Information paragraph, that "The FIRMR bulletins are not
regulatory; they provide guidance or detailed coverage of a subject ..." [Ref. 19].

The FIRMR and temporary regulations arc contracting rules "with Government-

wide upplicability and the force and effect of law” [Ref. 19:Exec Summary]. However,




the FIRMR only contains general acquisition regulations. The FIRMR subpart that
pertains to acquisition is for a special category of procurement and contracting
regulations. Generally, the FIRMR contracting/acquisition subparts deal with computer
security, evaluation factors, least cost and privacy matters. The FIRMR still must be used
in conjunction with the FAR. The FIRMR states: The policies and procedures ... (of the
FIRMR) ... arc in addition to, not in lieu of, the FAR policies and procedures.
[Ref 19:para 201-3.102]
3. FAR

The FAR is the primary regulation used by all Federal Agencies for the
acquisition of supphies and services with appropnated funds [Ref. 9:p1-10]. It is
principally concerned with the behavior, actions and procedures of the supplier
{Ref. 18:p. 111j. The FAR dcals with the mechanics of contracting vice strategy
formulation [Ref. 20:p.14]. The FAR was issued by agreement between DoD, NASA and
GSA and 1s maintained by the Civilian Agency Acquisition Council (CAAC) and the
Defense Acquisition Review Council (DARC). See Figure 2.2. The OFPP, which
sponsored the drafting of the FAR, resolves controversies between agencies and the

councils overissuance of FAR modifications.
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DoD Other Civilian
-DFARS Agedcies

FIGURE 2.2. FAR COMMITTEES

Chapter 39 - Management, Acquisition, and Use of Information Resources -
provides contract and acquisition guidance applicable to ADP/FIP. Of special interest,
FAR Parts 6.204 and 19.8 outline requirements for use of the Small Business
Administration 8(a) Program. Contracting Officers can limit competition to eligible 8(a)
contractors witl.out the requirements for justification or determinations and findings for
ADPE and other acquisitions.

4. DFARS

The FIRMR and the FAR alone are not sufficient references for ADP acquisition
within DoD. DFARS subpart 270 must also be conferred. Even though DFARS subpart
270 is an iteration of the FIRMR, it provides a "more complete and clearly written
(source) than any other single ADP instruction” [Ref. 15:A-178]. This researcher agrees

with the "clearly written single source” statement made in the Small Purchase Handbook,
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but

can not agree with "more complete.” The fact still remains that both documents need

to be scarched for applicable sections in the FIRMR and the DFARS before making an

ADPE purchase. The following subparts of DFARS are particularly uscful:

1.

2.

Subpart 270.3 - Acquisitions under GSA Authority;

Subpart 270.4 - Acquisitions of ADPE exempted from GSA authority, specifically
- the Warner Amendment exceptions.

Subpart 270.13 - Sharing of computer resources and the software exchange
program.

Subpart 270.14 - Reuse of computer equipment.

In addition to FAR. FIRMR, and DFARS, there is specific guidance promulgated

by DoD. Further, the Contracting Officer must also consult Service specific regulations

for

guidance. The following Table 2.1 1s a parual listing of DoD instructions and

directives that pertain to ADPE. All these must be considered to determine their

applicability in the ADP acquisition process.

TABLE 2.1.
DOD INST1RUCTIONS AND DIRECTIVES

DODI 5000.2 Defense Acquisition Management Policies and
Procedures

DODD 4160.19 DOD ADPE Reuulization Program

DODD 5200.2% Secunty Requirements for ADP

DODD 540011 DOD Pnvacy Program

DODI 70:41.3 Economic Analysis Program Evaluation for

Resources Management

DODD 7740.1

DOD Information Resource Management (IRM)
Program

DODD 7920.1

Life Cycle Management of Automated Information
Svstems (AIS)

DODI 7920.2 Major AIS Approval Process
DODI 7930.1 ADP Users Groups

DODD 7935.1-S AlS Documentation Standards
DODI 7939.2 ADP Software Exchange
DODD 7930.1 ADP Resources Management
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§. Other Regulations

There are numerous regulations published by each of the procuring Services and
Federal Agencics. The reader should be aware that there are Secretary of the Navy
Instructions, Naval Supply Systems Command Instructions, Naval Air Systems
Command Instructions, and Marine Corps Orders. They are too numerous and
voluminous to mention here. Each is usually more restrictive and adds more detail and
requirements to the process. For the purpose of this chapter, the researcher will not go
any further than Federal and DoD policies and regulations mentioned above.

6. Regulations Summary

In retrospect, therc arc only three major regulations governing the acquisition of
ADP/FIP. They are the FIRMR, the FAR, and the DFARS. There exist "countless” other
regulations, instructions, bulletins, circulars, transmittals, and amendments that effect the
ADP/FIP procurement process. Some are general in nature; others specialize in specific
ADPE arcas.

The review of legislation and regulations is necessary to understanding the ADPE
procurcment process. The precedence of regulations and the reason each of the
controlling organizations authored these documents is as important as the procuring
process. Sherman states that Knowledge of rule making and policy development is
necessary because, "Rule making in Federal procurement receives almost more attention

than the acquisition of goods and services." [Ref. 18:p. 106].

C. ADPE PROCUREMENT PROCESS
The acquisition process for ADPE is unlike any other type of purchase.
The process of oblaining a new Automatic Data Processing system {rom the initial

planning stage to final installation for an activity is at best a complicated, time
consuming and often frustrating evolution. [Ref. 15:A-164]
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The rescarcher adds, understanding the regulations and interagency relationships without
attempting a purchase can be a frustrating process. You must start somewhere. That
"somewhere" is a thorough understanding of the requirements of the ADPE user. The
Contracting Officer's understanding of customer requirements will be assumed 1in this
research.
1. Determination of Brooks Act Applicability

Regardless of the size of the ADPE purchase, the Contracting Officer must
determine the applicability of the Brooks Act. The Warner Amendment defines the
exceptions to the Brooks Act for DoD. If the Brooks Act applies, the Contracting officer
becomes involved in the "world" of the GSA requirements, exceptions and delegations.
If the acquisition is exempt from the Brooks Act by the Warner Amendment exceptions,
the Contructing Officer is then guided by specific FAR, DFARS, DoD, and Service
component regulations. The method, process, and paths for acquisition will differ. The
GSA has vested procurement authority when contracting for ADPE, commercial
software, maintenance services and certain other services and supplies not exempt by the
Warner Amendment.

2. GSA Jurisdictional Authority

The GSA excrcises control over the procurement of ADP/FIP through the use of
a Delcgation of Procurement Authonty (DPA). The DPA is a written notification from
GSA that grants contracting authority to the DoD component [Ref. 21:para 270.2-2]. The
DPA is received in response to an Agency Procurement Request (APR).

An APR must be submitted to GSA prior to the initiation of a GSA vested
contract action [Ref. 21:para 270.302-1]. There are exceptions to the APR submission
requircment for ADP'FIP contract actions. These exceptions arc called "regulatory

delegauons.’




3. Regulatory Delegations

GSA allows for regulatory delegations! or exceptions in four areas: equipment,
software, services and support services [Ref. 19:para 201-20.305.1]. Regulatory
Delegation authority can be found in FIRMR 201-20.305 and DFARS 270.302. A
regulatory DPA is given to agencies with procurement authority. The agency must have
review procedures at least as stringent as GSA's procedures [Ref. 9:p. 4-2]. If a
regulatory delegation exists, then an APR is not required. The new FIRMR significantly
simplified the definition of regulatory delegation verses the blanket delegation. Now,
there are only two dollar thresholds to be concerned with versus the eight previous
thresholds. The following list is a synopsis of regulatory authority :

1. The contract life cost 1s less than $2.5 million, for FIP equipment, software,
scrvices, and support services, or

a) is less than $250,000 for specific make & model requirements, or

b) is less than $250,000 for sole-source procurements.

1

The contract involves the acquisition of telecommunications services wi hin the
scope of GSA's FTS 2000 contract.

3. The contract is for ADP/FIP related supplies regardless of cost.

4. The contract is a software order against a GSA Requirements Contract or Schedules
Contract. [Ref. 17:para. 201-20.305-1]

4. Specific Delegations
Other exceptions, if not allowed for by the regulatory delegation, are allowed for
by GSA on a case-by-case basis. The case-by-case delegations are called "specific

delegations.” The request for specific delegation is submitted when an agency's planned

A "regulatory delegauon” was known prior to the new FIRMR as a "blanket delegaton” of
procureinent authority
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procurement exceeds the limitations of GSA's regulatory delegation or procurement
authonty {Ref. 8:p. 11]. In order to get a specific delegation, the Service component must
submit an APR and receive a DPA from GSA.

5. GSA Response to APR

GSA, after receipt, review, and approval of the APR has three options. It can:

1. declegate authonty to the agency,
2. delegatc authonty with GSA participation, or
3. make the procurement for the agency. [Ref. 9:p. 4-7]

GSA will take action in 20 workdays on the APR. At the end of 20 days, the
DFARS states: "Upon expiration of the 20-workday period plus S calendar days for mail
bag. {if no answer has been received} the DoD component may proceed with the
acquisition as if a DPA had, in fact, been granted” [Ref. 21:para 270.303-2].

In the event that the third option 1s chosen by GSA, the DoD component and
procuring agency effect a procurement as a joint venture with the GSA. The DoD
component prepares all documentation, conducts solicitation and selection, debriefs and
administers the contract, whereby, GSA actually awards the contract to the lowest overall
COSt contractor.

6. Schedule Contract

The schedule contracts are negotiated, noncompelitive contracts between the
GSA and a vendor. The vendor guarantees that the pnices shown in the schedule contract
will be equal to or less than the prices offered to the vendor's most favored commercial
customers [Ref. 22:App. B-1]. A Contracting Officer can place an order against the
schedule contract subject to a Maximum Order Limit (MOL). A MOL is based on dollar

value and quantity himits. The delivery order cannot exceed a $300,000 purchase price or
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ten different and separately priced items. If the Contracting Officer plans to exceed these
limits, he/she must request authority from GSA to use the schedule contracts
[Ref. 22:App. B-2].

The use of the schedule contract i1s not mandatory. The terms "schedule
contract” and "non-mandatory schedules” are synonymous. Schedule contracts can be
found in DFARS 270.313 and 270.314.

The existence of non-mandatory ADP schedules does not eliminate the
requirement for competition. The rapid change in prices explains the need to ensure
that competition is still sought in spite of existing non-mandatory ADP schedules.
[Ref. 15:A-171]

The DoD Inspector General's (IG) Audit Report, 1985, (No. 85-113), noted
scveral problems related to the use of schedule contracts. Schedule contracts are a good
source of ADP/FIP, software and services if the Contracting Officer is familiar with their
applicability.  Some applications that the IG Audit noted as problems due to
misunderstanding of schedule contracts are:

1. Schedule prices are negotiated on a non-competitive basis.

2. Onlyv commercially available software is carned on schedule contracts.

3. Schedule contracts offer both commercial items and specialized i1tems mecting
Government requirements,

7. Requirements Contracts
The GSA also has requirements contracts. The Contracting Officer must order
against the requirements contract, if the item he is procuring is on the GSA requirements
list. This 1s mandatory! Orders placed against a requirements contract are considered a
compelitive contract, because the requirements contract awarded by GSA was

competitive [Refl. 22:App. B-2].
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8. Agency Requirements Contracts
Another method of obtaining data processing equipment is by having an Agency
establich its own requirements contract {Ref. 22:p. 2]. In order for an agency 1o establish
its own requirements contract, it must receive a DPA from the GSA. The requirements
contract negotiated by the agency must be competitive. Thereafter, all other activities
within the agency can place delivery orders against the contract and obtain the items at
compelitive prices.

An agency requirements contract will provide a lower price than a schedule
contract and will ehiminate the need and time required for negotiating a scparate
contract each time items are needed. {Ref. 22:App. B-2]

An agency requirements contract, if authonzed, seems to provide a GSA sanctioned
method of avoiding procurement through GSA. The GAO believes this provides a cost
cfficient method of procurement.
9. GSA ADP/FIP Acquisition Summary
The GSA has established five methods to procure gencral data processing
equipment and services. They include:
1. The Regulatory Delegation for competitive and non-competitive procurcments,

2. The Specific Delegation for procurements above threshold limits established for
regulatory delegations,

3. Delivery orders against GSA Schedule Contracts (non-mandatory).
4. Delivery orders against GSA Requirements Contracts (mandatory), and
5. Agency or Service established competitive Requirements Contracts
Thus far. this chapter has addressed the legislation, regulations and GSA methods
of procurement. But this 1s not the end of the discussion. Methods of procurement do not
equaltc to sources of procurement.
The five GSA methods of procurement above are not the preferred "source.” In

fact, the transfer of Government-owned ADP/FIP amongst Government agencies is
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preferred prior to the acquisition from established commercial sources. (Established
commercial sources include those identified as part of the five GSA procurement
methods). Open market procurement is the third "source” in order of preference to 1)
Government transfers, and 2) commercial sources. In other words, in order of acquisition
preference of general ADP/FIP, Government transfers is first. followed by the preference
for commercial sources, then procurement from the open market. Open mark.t
procurement methods include sealed bid, or negotiated small purchase contracts by
agencies other than GSA. This research would be incomplete without the discussion of
Government transfer programs and open market purchascs.
10. Government Transfer
Shanng and reutilization of computer resources are defined in DFARS 270.13
and 270.14. The DFARS states quite clearly that
DoD components shall not initiate the process of selection and acquiring resources
unless 1t has made a reasonable effort to determine that the required capability cannot
be met economically and cfficiently by using existing resources on a shared basis.
{Ref. 21:para 270.1302)

Government transfers can be obtained by:

—

Outnght rcassignmenttransfer of ADP/FIP, or

2. Shanng of computer time with other Government activities and agencics, or
3. Usc of thc GSA Information Technology Fund (ITF).

The ITF 1s supported by Congress with small amounts of funds on an irregular basis and
the collection of service charges by GSA [Ref 4:p. 6-4]. It appcars unlikely that DoD
components will have favorable access to this fund.

GSA and DoD maintain hsts of Government-owned and Government-feased
ADPE available for reassignment.  Alsc. GSA and DoD publishes bulletins containing
information with ADP shanng opportunities. Shanng arrangements are made directly

with the acquiring and providing agencices {Ref. 9:p. 6-3]. Both of these lists are lengthy
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and burdensome. However, the Contracting Officer must certify that the requi, nints
cannot be filled through sharing or reutilization before a procurement can go forward
[Ref. 19:201-31]. Additionally, the Contracting Officer must kecp in mu.d the
requirements regarding sole-source procurement when acquiring Government-leased
ADPE.

The transfer of Government-owned ADPE is not a procurement. The transfer of
Government-leased ADPE 1s considered a sole-source prcurement and must be
justified. [Ref. 9:p. 6-3]

11. Open Market Contracts

Open market procurement s used when either the "GSA-five" comniercial
sources or Government transfer sources cannot mecet the ADP/FIP requirement [GSA
Training Center, 1990:p. 6-8]. Open market procurement is one of the three sources of
procurements as opposed to a method of procurement. Open market procurements are
small purchase contracts (sealed bid or negouated) not requiring a DPA from GSA.
However, approval and certifications arc required for any ADP/FIP services
procurcments.  The ceruifications state that the procuring officer has complied with
applicable laws and regulations. that the ADPE requirement could not be filled via
reutihzauon or sharing. and that ADP hfc-cyvele costs were approved by appropriate
authonty [Ref. 15:A-172].

The provisions of DFARS part 213 (Small Purchase and other Simplified
Purchase Procedures) apply when the aggregate amount of the procurement is not over
$25.000 annually or not over $25,000 for the life-cycle cost of the item. This is referred
1o as u "small purchase.” In this case, the small purchase, procedures of FAR 13 and

DFARS 213 apply. The Certifications and Approvals (C&A) are still required.
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D. SUMMARY

This chapter described the more important legislation, regulations, and process for
acquiring ADP/FIP resources. This rescarcher has found that there are many other areas
to understand in the acquisition of ADPE and ADP services. For example, this researcher
did not attempt to determine synopsis requirements, publicizing of contract action
requirements, software acquisition requirements, GSA teleprocessing requirements, or
several other very important considerations for an ADP acquisition. In conclusion, the
researcher has found the system to be complex and convoluted. The field of ADPE
acquisition lends credence to the need for an agency to organize its buying structure
around commodities. If not for all commodtties, then in the very least a buyer should
specialize in ADPE as a commodity. There are too many special rules that apply to ADPE
unique:y.

Fortunately, GSA has assistance programs provided by the Office of Technical
Assistunce (OTA). Two offices within OTA that may be useful are the Office of
Software Development and Information Technology (OSDIT) and the Federal System
Integration and Management Center (FEDSIM). As the name imphies, OSDIT offers
assistance in software related matters.  FEDSIM provides technical assistance 1n
designing. procuring. managing and operating information systems and information
technology [Ref. 9:p. 6-12].

The importance of thorough, adequate planning cannot be overlooked in the
ADP/FIP acquisition process. A course of action should be mapped out with the
customer: they should be made to understand the unique Governmental and regulatory
requircments prior to the purchase and delivery of ADP. Most likely, they will not be
satisficd with the many roadblocks to purchasing "their” computer or the time delays that

arc inherent in this system.




The system just described 1s by far not an efficient and economic method of
procurcment. The adherence to the statutes and regulations and procedures have been
challenged in courts, boards, and other protest forums. The next chapter will present the

forums for protesting an alleged agency violation.




I11. BID PROTEST FORUMS FOR FEDERAL INFORMATION
PROCESSING

A. BACKGROUND

There are many alternatives for an unsuccessful offeror today. Prior to 1940 this was
not true. The US Supreme Court at that ume held that statutes and regulations were
intended to protect the Government, not contract bidders. [Ref. 23:p.533] In 1970, the
District of Columbia Circuit Court established new direction for bid protests in its
reasoning that unsuccessful bidders “have the incentive to bring suit to compel agencies
fto} follow the regulations which control Government contracting.” [Ref. 23:p.534].
Since this ruling. a whole new body of law and new forums were established and evolved
to hear and judge bid protest cases.

In 1983, despite low bid protest reversal rates in both the GAO and Federal Courts,
contractors found it advantagcous to pursue all available remedies. [Ref. 24:p.2] The
protestor accomplishes several objectives even if he subsequently loses the decision; he
can delay or stop altogether the procurement. he can gain information about the award
process and possibly gain access to commercially sensitive information about a
compctitor, and he may also establish an advantageous position for subsequent hearings
and decisions 1f the protest 1s timed correctly.

A bid protestor has several options available to him. The Contracting Officer can
expect that the protestor will choose the forum most advantageous to him and least
advantageous 1o the Government procuring agéncy. For this reason, the Contracting
Officer may find himself 1n a number of different bid protest resolution forums. See

Figure 3.1 for a schematic of ADP/FIP bid protest forums and the paths for appeal. The




forums, for the purposecs of this chapter, will be divided into threc categories: 1)
Legislative, 2) Administrative, and 3) Judicial. The Administrative forum consists of
both an informal process and a formal process. The informal process is a protest with the
procuring agency's Contracting Officer. The formal process is a protest with any onc of
the agency Boards authorized by Congress (administrative). The Legislative and Judicial

forums are always formal processes.

U.S. SUPREME COURT

TN

U.S. Couxt Of Appeals U. 3. Courtof Appeals
for the Federal {12 Circuits)
GSBCA's 1,2 Ga0 1,2 U.S. Claims U.S. District Court?
\ T / Courtd
Contracting !
Officer

[y

Exnrry Level Forums for Protest
2. M.y Not Be in GRPCA & GAD simultansously

FIGURE 3.1. ADP/FIP BID PROTEST FORUMS

B. ADMINISTRATIVE FORUMS

The administrative forums include the procuring agency's Contracting Officer or
higher authority. This forum also includes agency boards of contract appeals such as the
Armed Scrvices Board of Contract Appeals (ASBCA) for the DoD or the GSBCA for the
GSA and ADP FIP related acquistions.

)
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The judges on a Board are appointed by the agency, such as DoD, for the ASBCA.
This particular agency board has demonstrated considerable independence from DoD
influence. [Ref 5, p.335] The ASBCA will not be discussed further because this board
does not fall within the context of the purpose of this chapter - namely "bid protest
forums for Federal information processing (FIP)"1

The administrative forums to be discussed are the procuring agency and the GSBCA.
The legislative forum to be discussed is the GAO's Comptroller General's procedures.
There is a difference that should be emphasized here. "Board decisions are considered
final unless appealed to the U.S. Court of Appeals for the Federal Circuit within 120
days." [Ref. 25:p.133] GAO decisions are only advisory.

1. Procuring Agency Contracting Officer

This 1s logically the first person or agent that would be notified in the case of a
bid protest. To protest here in this administrative forum is merely asking the agency to
reconsider an earlier position in a Solicitation, Specification, Evaluation, or award.
Statistics are not available regarding the number of protests lodged at the agency level.
However, as an indication of the popularity and the number of protests that are resolved
at this level, the researcher tums to the GSBCA statistics.

Of all protests filed with the GSBCA since January 1985 through March 1991,

61.9% have been either withdrawn? by the protestor or settled? at the agency level

IFIP is the new preferred acronym vice the previous term ADPE for Automatic Data Processing
Equipment with the relcase of the revised FIRMR.

2protests that are terminated without a Board hearing and the agency did not change its positon, but
may has ¢ persuaded the protestor that the agency was essentially correct.

3The protestor and the agency resolved their issue(s) without a Board hearing: usually the protestor
achies ¢d at least some of hus imual objectives.
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[Ref. 26:p. 21]. This is indicative of the fact that many of the forma!ly filed protests are
resolved at the agency level without the benefit of a formal hearing with the Board.

Of 17,128 General Purpose Automatic Data Processing Equipment acquisition
actions in 1990 [Ref. 27:p.9], there were only 250 formal protests with the GSBCA [Ref.
28:p. 23]. Approximately 1.5% of all reported Government ADP/FIP procurement
actions were formally protested. Other figures indicate as few as 0.4% of al} computer-
related procurements have been protested through the GSBCA [Ref. 29:p 48]. Sull other
statistics indicate that as high as 4.3% ADP procurements are formally protested
[Ref. 30:p 14]. Although each of these statistics is arguable as to the applicauon, source
and validity. they lead to the same general conclusions.

1. There arc relauvely few formal ADP/FIP protests; and

2. Of the formal protests, many arc resolved at the agency level without a formal
protest filing; and

3. Given the perceptions cited in Chapter [, a greater majority (large percentage) of
protests arc never formally filed. but are resolved at the agency level.

If a potential contractor or interested party elects to use this forum, he must
follow the varving procedures of all the various Government procuring agencies.
However, there 1s not a requirement that a protestor must file his complaint with the
agency before filing with any other forum {Ref. 31:Cir. 1970]. The protestor can in fact
have an informal and a formal protest pending simultancously [Ref. 12:para 759(h)(6)].

2. GSBCA
The 1984 CICA amended the Brooks Act!. The amendment gave the GSBCA
.. . junisdiction over a protest filed by an interested party alleging a violation of a

statute or regulation in connection with any procurement conducted by the General
Sernvices Administration under the Brooks Act. [Ref. 32:p.121]

TPublic Law No 89-306, 79 Stat 1127 (1963)




This includes challenges for computer equipment and services acquired under the
Brooks Act by DoD. The GSBCA did not gain exclusive junisdiction in bid protests for
FIP. A protestor still has the option of filing a claim with either GAO or GSBCA and the
Federal Courts system. If the protestor chooses the administrative or legislative forum
over the judicial forum, the FIP protestor must choose between the GAO or GSBCA. A
protest cannot be filed/pending at the GAO or GSBCA concurrently. However, the
protestor is not stopped from filing suit in the Federal Courts system at any time. He may
have a protest filed with the administrative or legislative forum and concurrently with a
judicial forum.
a. Jurisdiction
The subject of junsdiction is usually not considered a subject for Contracting
Officers and 1s left for the perview of legal assistance. However, the determination of
GSBCA jurisdiction is tantamount to determining whether an ADP/FIP acquisition is
subject to the Brooks Act. For this reason, the subject of jurisdiction must be examined
here. Junisdiction is a very broad topic and has becn examinad extensively by the legal
profession and 1s subject to a continual debate. The prevailing issues from this
researcher’'s point of view revolve around interpretations of the Brooks Act and Warmer
Amendments. Appendix A is a reproduction of the pertinent sections of the Brooks Act
as amended by the Wamner Act and the PRRA.
The Board has continually sought to expand its sphere of influence in
ADP/FIP acquisitions. The Board's interpretations of The Brooks Act and Wamer
amendments has served the Board's purpose to "consistentlv expand and broaden its
junsdiction.” [Ref 2:p. 11;Ref. 33:p. 23-24]. The DPA, Significant Use of ADP/FIP,
incidental performance, and ADP/FIP definitions are continually evolving with new

Board case decisions.




(1) Delegation of Procurement Authority. As stated earlier, because an
agency did not obtain a GSA DPA docs not exclude the agency from the reach of either
Brooks or the GSBCA. The Paperwork Reduction.Reauthorizalion Act of 1986 provided
the Board with the statutory ability to include any ADP/FIP acquisitions that may "be
subject to delegation." [Ref 16:para 824]. If an agency conducts a procurement that is
later determined to be subject to Brooks, then the Board can order the award to be
terminated and force the agency to obtain a DPA [Ref. 34].

(2) Brooks/Wamer Junsdictional Issues. (Important Examples)

Military test equipment was subject to Brooks because it was

commercially available and was not "an integral part" of the weapon system. Warner did
not apply because the test equipment was not mission essential {Ref. 35;Ref. 32:p. 123].

Military_training equipment (such as the F14D trainer) is subject to

Brooks because it was not "crucial to accomplishing a specific military mission." It
should be noted that there was a dissenting opinion that felt the military mission cannot
be accomplished without training and therefore this procurement was exempt under
Warnzr. {Ref. 36).

A weapon system with a computer as an integral part is not subject to

Brooks. A protested computer procurement 112 support of the Strategic Defense Initiative
(SDI) was determined not to be within the jurisdiction of the Board due to the Wamer
exemptions. The protestor then argued, the procurement violated the Anti-Ballistic
Missile (ABM) treaty and therefore could not be called a weapon system. The Board
dismissed the protest as "overly technical” [Ref. 37;Ref. 2:p 13].

Functionality_(use) may determine Brooks application. A military

procureraent of facsimile machines to be used with law enforcement officials for the

"drug war” was exempt from Brooks. The machines were to be used to share intelligence




by DoD for its counternarcotics mission. [Ref. 38;Ref 2:p. 13]. Essentially, equipment,
even though commercially available and not an integral part of a weapon system, may be
exempt from the Brooks Act. The determination was dependent on the facsimile
machines use for a specific DoD mission.

General purpose, off-the-shelf eguipment is not pertinent to the

determination of Brooks. The Board in this case looked to the primary intended purpose
of the procurement. Even though ruggedized magnetic disks were commercially
available, the disks were to be used as an integral part of a weapon system.! [Ref.
39:p.18]. Therefore, the magnetic disk procurement was Warner Amendment exempted
from the Books Act and GSA involvement.

Political environment may have an impact on the Brooks determination.

Comp.ter-controfied security systems are subject to Brooks because they are based on
"microprocessor technology” [Ref. 40;Ref. 2:p.12]. However, an intrusion detection
security system was not Brooks because it was at a ime (during the Persian Gulf War)
when a "Congressionally mandated program to defend against military threats is a
military mission.” This was not a "general” base security system. Rather. it was a
specific mission to protect planes and weapons during a high threat environment of
terrorism [Ref. 41]. The second case cited here may have turned differently had the
political environment been different, i.c., the same system may have been considered a
gencral base security svstem using ADP/FIP and hence subject to Brooks.

(3) Significant Use/Incidental Performance. "Significant use" [Ref. 7:para
759(a){2)(A)()(11)] of ADP/FIP is a term that has become concurrently synonymous and

antonymous with the Brooks Act term of "incidental to the performance” [Ref. 7:para

ICase cited is GSBCA 94H5.P. See also GSBCA 9469-P, GSBCA 9471-P. GSBCA 9207, and
GSBCA 92431




759(a)(3)(A)] of a contract. Significant use refers to the use of ADP/FIP in the
performance of a service or in providing a product that is either performed or produced.
ADP/FIP that is incidental to the performance of a contract is not subject to Brooks.
However, if the ADP/FIP is "significant” it is subject to Brooks. Significant use is called
out more than incidental performance by the Board. Significant use expands the power of
the Board while incidental performance restncts their power.

The Board has stated that if ADP/FIP "were truly incidental, there would
be no need to mention it in the solicitation or the contract as awarded"! {Ref. 39:p.14].
Several recent cases have challenged the element of significant use/incidental
performance.

The use of a dollar percentage as a judging factor for determining
significant use is an "unacceptable formulation" [Ref. 42]. On the other hand, the new
FIRMR establishes both a dollar threshold and percentage for determining significant use.
Significant use of FIP resources, among other things, means that:

. . . dollar value of FIP resources expended by the contractor to perform the
service or furnish the product is expected to exceed $500,000 of 20% of the estimated
cost of the contract, whichever amount is lower. [Ref. 19:para 201-1.002-1]

Emphasis on data systems expenence in the solicitation will call for a

judgment of significant use [Ref. 43].

The _contract need not be primarilv_for ADP/FIP. A contract for

construction of a building that involved in part the installation of a security system was
subject to Brooks. The ADP/FIP cost and function portion of the contract was deemed
significant. This was despite "The fact that installing the ADPE system [security system)

also involve[d] a considerable amount of costly construction ..." [Ref. 40].

ICase cited is GSBCA 9108-P
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A contract for reports is not considered significant use of ADP, it is

therefore only incidental. The Government contracted for information/reports not for
ADP/FIP. The Board noted the contractor may opt to use ADP/FIP in the performance of
the contract but was not required by the terms of the solicitation [Ref. 44].

A _contract for data_input services is_incidental, and therefore not
considered significant. "The services being acquired [computer-aided design input
services] ... use ADPE, but are not themselves data processing services" [Ref. 45].

Operation of a computer system (i.e., a computer services contract) is not
significant use of ADP/FIP [Ref. 46]. The written opinion of the Board provides an

excellent summary of the meaning of "significant use."

. .we have held that 'significance’ in the use of ADPE 'does not connote
exclusivity, it merely requires importance or consequence.' ... In applying this test, we
have held that even where ADP services are not the primary item being acquired, if
they are a significant part of what is being procured, the procurement as a whole is
subject to the Brooks Act. ... We have also made it clear, however, that requirements
for scrvices which use ADPE but do not involve ADP support or maintenance - such
as secretarial services which entail the use of word processors - are not to be
construed as involving the significant use of ADPE. ... The mere entering, accessing,
and deleting of data into an existing automated data base, and manipulation of that
information by invoking pre-programmed commands, is insufficient to bring a
procurement within the ambit of the Brooks Act. [Ref. 46]

(4) Definition of ADPE. A continuation of the same topic above, significant
use/incidental performance, in a slightly dilferent vein is the Brooks Act, as amended,
definition of ADPE. The Act is very specific as to what is included and what is not
included in the description of ADPE (see Appendix A). That however, has not prevented
the topic from being an issue of litigation before the Board. Decisions by the Board have

provided some of the following interpretations.
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Radar, sonar, radio or television equipment is exempt from the Brooks

Act [Ref. 7:para 759(a)(3)(B)]. The Board's strict interpretation of this clause is evident
in stating that the "four items excluded from Brooks Act's definition of ADPE are an all
inclusive list" [Ref. 47].

Physical storage of ADP/FIP data does not constitute an ADP/FIP

procurement. Here the Board stated that a contract for warehouse space for storage of
ADP/FIP is not within their jurisdiction. The "warehouse will store the tapes, which will
store the data; the warehouse does not store the data." [Ref. 48].

Reports if received via an electronic means are subject to Brooks. The

Board appears to have contradicted itself with Sector Technologies [Ref. 46] and
Cryptek, Inc. [Ref. 38] cited earlier regarding contracts for reports and data services. The
contract was primarily for aviation services to be used in the drug war; whereby the
contractor would provide, among other things, on-line access to the contractor's
automated data reporting system. The Board found that the reports and services were an
integral part of the contract. Albeit, an interesting dissent is voiced and is well worth
repeating. Judge Hendley stated that he believed "the contract is for aviation services
with a requirement to maintain records relating to the contract performance..." He further
stated:

The use of ADPE has become nigh all pervasive in a modern technological
socicty. A trip through the checkout counter of a grocery store involves tabulations
and print-outs made by expensive ADPE. Is one buying groceries or an ADPE
service? ... | would conclude that ADPE requirements relating to contract record
keeping are 'incidental to the performance of a Federal contract', else we will be
letting the 'tail wag the dog." [Ref. 49]

In fact, this case decision was previous to Sector Technologies [Ref. 46] and Cryptek,

Inc. [Ref. 38]. These two cases taken in actual chronology may indicatc a willingness of

the Board to accept the "pervasiveness of ADPE in a modern technological society.”
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The term "radio" as part of the exclusion to Brooks "does not include

microwave or satellite [radio] transmissions.” The Board narrowly interpreted Brooks

when it suited its expansionary objectives. The Board's justification stated that "the term
radio in the exception refers to the application of radio technology to the broadcast media
and not to the use of radio technology for satellite transmissions for the movement of data
between computer systems." [Ref. 50].
b. Timeliness

The issue of timeliness is not necessarily a jurisdictional issue, but if the
protest is not "timely" the Board will refuse to hear the protest. Rule S of the GSBCA
Rules of Procedures defines timeliness. The Board interprets the timeliness requirements
more liberally than the GAO. A GSBCA Judge has stated that his interpretation is
sufficiently more liberal than the GAO's, that "attomey's are wasting their time when they
cite GAO decisions” [Ref. 32:p. 137]). Rule 5 indicates three situations under which a
protest will be determined timely.

1. Improprietous solicitatons must be protested prior to the bid opening or closing
time for proposals, or

1o

Ten days after the basis for protest is known or should have been known, or

3. Within ten days of adverse agency action on a procuring agency level protest. [Ref.
Sl:p. 1-18]

The Board has construed its timeliness rules strictly [Ref. 39:p.27]. Indeed, a
protest alleging an impropriety in the solicitation was untimely because it was filed six
minutes after the closing time for receipt of proposals! [Ref. 39:p. 28]. A more recent

protest was untimely because the whole protest was not received before the deadline. The

ICase cited is GSBCA 9387.p
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first page of a protest sent by facsimile was one minute early. The complete text was not
received untl after the closing time for receipt of offers (applies to protests chalienging
terms of solicitation only) [Ref. 52].
¢. Interested Party

For a protestor to have "standing” with the Board to pursue a protest they
must be an "Interested party.” Statute defines interested party as "an actual or prospective
bidder or offeror whose dircct economic interest would be affected by the award of the
contract or by failure to award the contract” [Ref. 7:para 759(f)(9)(B)]. The intent to bid
1s not sufficient grounds for being an interested party [Ref. 53]. As stated in ADP PR
VII/N3: "if a party does not submit a proposal by the closing date for receipt of proposal,
that party does not have standing to protest any aspect of the procurement action.”

Furthermore, only the second-lowest bidder gains interested party status
[Ref. 54]. A Federal Circuit Court ltmited who may gain interested party status and
thereby reduced the Board’s jurisdictional reach. However, the Board regained some of
1ts jurisdiction on July 20, 1990. The Board decided that the second-lowest bidder
standing applicd to sealed-bid procurements only. It does not apply to negotiated
procurements. Since the Board or agency may find it necessary to modify a solicitation,
the second-lowest bidder cannot be determined directly {Ref. 55].
d. Decisions

The GSBCA issues binding opinions for all Federal agencies regarding

acquisition of FIP. The opinions can be appealed to the U.S. Court of Appeals for the




Federal Circuit. Since the GSBCA is part of the Executive Branch of Government, there
is not a problem of constitutionality with GSBCA decisions as discussed below in GAO
decisions!.

GSBCA has ruled that it will not give deference to the agency's decision like
that of the GAO. [Ref. 56:p.73] As noted by an American Bar Association report, the
GSBCA is not hesitant to substitutz iis judgment for that of an agency official [Ref. 2:p.
11;Ref. 33:p. 36-39].

Further, the GSBCA's burden of proof upon the protestor is relaxed. The
Board stated very early its position in deciding protests brought before it:

[W]e decline to impose upon protestors the 'heavy burden' to show a ‘clear and
prejudicial’ violation of law. All that is required by the CICA, and all that will be
required here, is a showing of a violation of a statute, regulation, or delegation of
procurement authority.2 [Ref. 2:p.11]

The GSBCA requires only a preponderance of evidence that there has been a
violation of a statute, regulation, or delegation of authority [Ref. 56:p. 73]. This means
that an agency is not presumed to be correct.

The Board will normally issue its final decision within forty-five working
days after a protest is filed.

e. Discovery

This forum allows a comprehensive discovery process. Discovery in GSBCA
includes depositions and interrogatories by both the contracting agency and the protestor.
GSBCA may issue subpoenas to get documents to aid discovery. Probably the single
most GSBCA procedure subject to abuse is the discovery process. All interested parties

can obtain information that was not available to them prior to the protest. Some of this

IFor a further discussion of the constitutionality issues involved in GAO and GSBCA decisicns see
Public Contract Law Journal, Vol 15, No. 2, May 1985,

2Case cited is GSBCA 7702-P
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information may fall int