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THE SECRETARY OF DEFENSE

WASHINGTON, THE DISTRICT OF COLLL

FiLECTE ,ugust 30, 1993

FOREW o 11994 J.
A .

This Regulation is issued under the authority of DoD Directive 550.1, "Standards

* of Conduct," August 30, 1993. It provides a single source of standards of ethical
conduct and ethics guidance, including direction in the areas of financial and
employment disclosure systems, enforcement, and training.

DoD Directive 5500.7, "Standards of Conduct," May 6, 1987; DoD Directive 5500.2,
"Policies Governing Participation of Department of Defense Components and
Personnel in Activities of Private Associations," August 4, 1972; and DoD Directive
5120.47, "DoD Ethics Council," September 5, 1989, have been cancelled. However,
subsection A.3.b. of Enclosure 3 of DoD Directive 5500.7 of May 6, 1987
(32 C.F.R. 40.1) and corresponding implementing regulation sections will remain in
effect. All DoD Component regulations implementing these cancelled DoD
Directives, and all provisions of other DoD Component regulations, directives,
instructions, or other policy documents that are not consistent with this Regulation,
will be cancelled. DD Form 1357, "Statement of Employment-Regular Retired
Officers," March 1967, and DD Form 1555, "Confidential Statement of Affiliations. and Financial Interects," March 1987, have also been cancelled. The supersessions
of this paragraph take effect immediately and will be announced by each DoD
Component.

This Regulation applies to the Office of the Secretary of Defense; the Military
Departments; the Chairman of the Joint Chiefs of Staff and the Joint Staff; the,
Unified and Specified Commands; the Office of the Inspector General of the
Department of Defense; the Uniformed Services University of the Health Sciences;
the Defense Agencies; the DoD Field Activities; the Combined Commands and
Agencies; and the Special Activities, including non-appropriated fund
instrumentalities (hereafter referred to collectively as the "DoD Components"). Its
provisions are applicable to all DoD employees, regardless of civilian or military
grade. The Chapters entitled "Financial and Employment Disclosure," "Post-
Government Service Employment," and "Seeking Other Employment" alsq apply as
specified to certain former employees of DoD Components in accordance; with
specified statutes. The criminal statutes referenced in this Regulation, 18 U.S.C.
203, 205, 207, 208, 209, and 218, do not apply to enlisted members; however,
provisions similar to those of 18 U.S.C. 208 and 209 apply administratively to
enlisted members as noted in appropriate subsections of this Regulation.

This Regulation requires the collection and maintenance of information protected
by the Privacy Act of 1974 (5 U.S.C. 552a). The authorities to collect and maintain
the records prescribed in this Regulation are 10 U.S.C. 2397; 10 U.S.C. 2397b;
5 U.S.C. 5532; Reorganization Plans, reprinted in 5 U.S.C.A. app.; Executive Order
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12731; and Executive Order 9397. Each form required by this Regulation includes
a Privacy Act statement in the body of the document or in a separate attachment
to the form.

References cited within each Chapter are listed at the end of that Chapter in the
order they appear.

This Regulation is effective finmediately and is mandatory for use by all DoD
Components. The Heads of DoD Components may issue supplementary
instructions only with the approval of the General Counsel of the Department of
Defense, when necessary, to provide for unique requirements.

Send recommended changes to the Regulation to:

Standards of Conduct Office
Office of General Counsel
1600 Defense Pentagon
Washington, D.C. 20301-1600

The DoD Components may obtain copi-•s of this Regulation through their own
publications channels. Other Federal agencies and the public may obtain copies
from the U.S. Department of Commerce, National Technical Information Service,
5285 Port Royal Road, Springfield, Virginia 22161.
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CHAPTER I

GENERAL INFORMATION

SECTION 1. PURPOSE

1-100. Single Source of Guidance. This Regulation provides a
single source of standards of ethical conduct and ethics guidance, including
direction in the areas of financial and employment disclosure systems, post-
employment rules, enforcement, and training.

1-101. Disclaimer. A violation of this Regulation does not
create any right or benefit, substantive or procedural, enforceable at law by any
person against the U.S., its agencies, its officers or employees, or any other person.

SECTION 2. DEFINITIONS

1-200. Administrative Officer. The individual responsible for
the administrative control of personnel within a unit or office, including assistance
with training, travel, or personnel actions for individuals of the unit or office.

1-201. A&Cncv. A DoD Component as follows: Department of
the Army; Department of the Navy; Department of the Air Force; Defense
Commissary Agency; Defense Contract Audit Agency; Defense Finance and
Accounting Service; Defense Intelligence Agency; Defense Investigative Service;
Defense Logistics Agency; Defense Mapping Agency; Defense Nuclear Agency;
Defense Information Systems Agency; National Security Agency; Office of the
Inspector General of the Department of Defense (IG, DoD); and the Uniformed
Services University of the Health Sciences. Employees of DoD Components not
designated as separate Agencies, including employees of the Office of the Secretary
of Defense (OSD), shall be treated as employees of DoD, which shall be treated as
a separate Agency.

1-202. Agency Desinen. The first supervisor who is a
commissioned military officer or a civilian above GS/GM-11 in the chain of
command or supervision of the DoD employee concerned. Except in remote
locations, the Agency Designee may act only after consultation with his local
Ethics Counselor. For any military officer in grade 0-7 or above who is in
command and any civilian Presidential appointee confirmed by the Senate, the
Agency Designee is his Ethics Counselor.

1-203. Alternate Designated Agency Ethics Official (Alternate
D . An employee of a DoD Agency who has been appointed by the DoD
Component Head to serve in the absence of the DoD Component Designated. Agency Ethics Official (DAEO).
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1-204. .mysp.1 ng• .Defense Contiactor. See Federal Acquisition I
Regulation (FAR) 3.104-4(b) (reference (a)) in Appendix B of this Regulation cr
41 U.S.C. 423 (p)(2) (reference (b)).

1-205. Conduct of a Procurement. See FAR 3.104-4(c)
(reference (a)) in Appendix B of this Regulation or 41 U.S.C. 423 (p)(1)
(reference (b)).

1-206. DAEO or Designee. This phrase refers to the Designated
Agency Ethics Official, or to the Alternate Designated Agency Ethics Official,
Deputy Designated Agency Ethics Official, or Ethics Counselor who has been
delegated specific written authority by the DoD Component DAEO to perform
specific functions on behalf of the DoD Component DAEO.

1-207. Defense Contractor. For purposes of 10 U.S.C. 2397,
2397a, and 2397b (reference (c)), any individual, firm, corporation, partnership,
association, or other legal non-Federal entity that enters into a contract directly
with DoT) or a DoD Component to furnish services, supplies, or both, including
construction. Subcontractors are excluded unless they are separate legal
non-Federal entities that contract directly with DoD or a DoD Component in their
own names. Foreign governments or representatives of foreign governments that
are engaged in selling to DoD or a DoD Component are defense contractors when
acting in that context.

1-208. Deputy Designated Agency Ethics Official (Depu.X
DAEO). An employee of a DoD Agency who has been appointed, in writing, by
the DoD Component DAEO and who has been delegated written authority by that
DoD Component DAEO to act on his behalf.

1-209. Designated Agency Ethics Official (DAEO). A DoD
employee appointed, in writing, by the Head of the DoD Agency to administer the
provisions of Pub. L. 95-521 (reference (d)) and this Regulation.

1-210. DoD Component. OSD; the Military Departments; the
Chairman of the Joint Chiefs of Staff and the Joint Staff; the Unified and Specified
Commands; IG, DoD; the Uniformed Services University of the Health Sciences;
the Defense Agencies; the DoD Field Activities; the Combined Commands and
Agencies; and the Special Activities, including non-appropriated fund
instrumentalities. See subsection 1-201 of this Regulation, above, for those DoD
Components that are Agencies.

1-211. DoD Emvlove

a. Any DoD civilian officer or employee (including
special Government employees) of any DoD Component (including any
non-appropriated fund activity).

2
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b. Any active duty Regular or Reserve military
officer, including warrant officers.

c. Any active duty enlisted member of the Army,
Navy, Air Force, or Marine Corps.

d. Any Reserve or National Guard member on active
duty under orders issued pursuant to title 10, United States Code.

e. Any Reserve or National Guard member
performing official duties, including while on inactive duty for training or while
earning retirement points, pursuant to title 10, United States Code, or while
engaged in any activity related to the performance of a Federal duty or function.

f. Any faculty member in a civil service position or
hired pursuant to title 10, United States Code, and any student (including a cadet
or midshipman) of an academy, college, university, or school of DoD.

g. Consistent with labor agreements and international
treaties and agreements, and host country laws, any foreign national working for a. DoD Component except those hired pursuant to a defense contract.

1-212. DoD Supplement. Subsections 2-200 through 2-207 of
this Regulation contain the DoD Supplement of 5 C.F.R. 2635 (reference (e)), which
is reproduced in subsection 2-100 of this Regulation.

1-213. Empgloymen . See 5 C.F.R. 2635.603(a) (reference (e)) in
subsection 2-100 of this Regulation.

1-214. Ethics Counselor. The DoD Component DAEO, Alternate
DAEO, Deputy DAEO, or a DoD employee appointed in writing by the DoD
Component DAEO or designee to generally assist in implementing and
administering the DoD Component command's or organization's ethics program
and to provide ethics advice to DoD employees of the DoD Component command
or organization in accordance with this Regulation. Except for a DoD Component
DAEO, Alternate DAEO, or Deputy DAEO, a DoD employee appointed as an
Ethics Counselor shall only serve as a "DAEO or designee" when he has been
delegated specific written authority by the DoD Component DAEO to perform
specfic functions on behalf of the DoD Component DAEO. Except for a DoD
Component DAEO, Alternate DAEO, or Deputy DAEO, a DoD employee
appointed as an Ethics Counselor shall be an attorney. Legal assistance officers
(or equivalent) who also serve as Ethics Counselors must clearly separate these
roles. Communications received in an Ethics Counselor capacity are not protected. by the attorney-client privilege while communications received in a legal assistance
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cm be. At who serve as Ethics Counselors must advise
individuals being counseled as to the status of that privilege prior to any
communications. The term "Ethics Counselor" includes "agency ethics official" as
used by the Office of Government Ethics (OGE). See 5 C.F.R. 2635.102.(c)
(reference (e)) in subsection 2-100 of this Regulation.

1-215. Ethics Oversight Committee (EOC). A working group
composed of the DoD Component DAEOs, or their representatives, and
representatives of the CJCS, and the Judge Advocates General of the Military
Departments.

1-216. Former DoD Employee. Any individual defined in
subsection 1-211 of this Regulation, above, after termination of active duty or
termination of on DoD service, including Reserve military officers who served on
active duty for more than 130 days and who are no longer on active duty, or who
are in an inactive or retired status.

1-217. Gratuity. Gifts as defined in 5 C.F.R. 2635.203(b)
(reference (e)) in subsection 2-100 of this Regulation.

1-218. He, His, Him, Himself. These pronouns include she,
hers, her and herself.

1-219. Head of DoD Component Command or Organization. A
commander, commanding officer, or other military or civilian DoD employee who
exercises command authority within a DoD Component.

1-220. Major Defense Contractor. Any non-Federal entity
which, during the preceding fiscal year, received defense contracts in a total
amount equal to or greater than $10 million.

1-221. Major Defense System. For purposes of 10 U.S.C. 2397b
(reference (c)), a combination of elements that will function together to produce
the capability required to fulfill a mission need. Elements may include hardware,
equipment, software, or any combination thereof, but excludes construction or
other improvements to real property. A list is published in the Federal Register.
See 10 U.S.C. 2302 (reference (c)). A system shall be considered a major defense
system if:

a. DoD is responsible for the system and the total
expenditures, for research, development, test, and evaluation for the system, are
estimated to exceed $75 million (based on fiscal year 1980 constant dollars) or the
eventual total expenditure for procurement exceeds $300 million (based on fiscal
year 1980 constant dollars); or

b. The system is designated a "major system" by the
Head of the DoD Agency responsible for the system.
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1-222. Majority of Working Davy. More than 50% of days
actually worked, excluding holidays, weekends, sick days, and leave days of the
two-year period in question.

1-223. ggta.t.0.. . For purposes of 10 U.S.C. 2397b
(reference (c)) only, the exchange of views between Federal Government and
defense contractor representatives regarding respective entitlements, liabilities and
responsibilities on a particular defense contract, modification, or claim over $10
million, including deliberations regarding contract specifications, terms of delivery,
allowability of costs, and pricing of change orders. Other statutes using this term
may define it differently.

1-224. Non-Federal Entity. A non-Federal entity is generally a
self-sustaining, non-Federal person or organization, established, operated and
controlled by any individual(s) acting outside the scope of any official capacity as
officers, employees or agents of the Federal Government. A non-Federal entity
may operate on DoD installations if approved by the installation commander or
higher authority under applicable regulations. See DoD Directive 1000.15
(reference (f)).

1-225. Non-Public Information. Information generally not
available to the public, obtained in the course of one's official DoD duties or
position which would normally not be releasable under the Freedom of
Information Act, 5 U.S.C. 552 (reference (g)). The term "non-public information"
includes "inside information," "proprietary information," and "source selection
information." See 5 C.F.R. 2635.703 (reference (e)) in subsection 2-100 of this
Regulation, DoD Directive 5400.7 (reference (h)), and FAR 3.104-4(j) and (k) and
3.104-5 (reference (a)) in Appendix B of this Regulation.

1-226. Office of Government Ethics. The Federal Government
agency responsible for overall direction and leadership concerning Executive
Branch policies related to ethics in the Federal Government. See 5 C.F.R. 2638
(reference (i)) in subsection 11-100 of this Regulation.

1-227. Personal and Substantial. See 5 C.F.R. 2635.402(b)(4)
(reference (e)) in subsection 2-100 of this Regulation.

1-228. Personal Commercial Solicitation. Any effort to contact
an individual to conduct or transact matters involving unofficial business, finance,
or commerce. This does not include off-duty employment of DoD employees
employed in retail establishments. See DoD Directive 1344.7 (reference (j)).

1-229. Primary Government Reresentative. For purposes ofO 10 U.S.C. 2397b (reference (c)), acting as a "representative" requires personal and
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substantial participation in the matter by personal presence, telephone conversation,
or similar involvement with representatives of a defense contractor. At any time,
more than one individual may act as a primary representative for a single matter.

1-230. Procurement Official. See FAR 3.104-4(h) (reference (a))
in Appendix B of this Regulation.

1-231. Procurement Function. For purposes of 10 U.S.C. 2397b
(reference (c)), any function relating to:

a. The negotiation, award, administration, or approval
of a contract;

b. The selection of a defense contractor;

c. The approval of a change in a contract;

d. The performance of quality assurance, operational
and developmental testing, the approval of
payment, or auditing under a contract; or

e. The management of a procurement program.

1-232. Prohibited Source. See 5 C.F.R. 2635.203(d)
(reference (e)) in subsection 2-100 of this Regulation.

1-233. Oualified Individual. See 5 C.F.R. 2638.702(a)(2)
(reference (i)) in subsection 11-100 of this Regulation.

1-234. Reserve Military Officer. An individual who currently
holds an appointment in the Reserve of a Military Department, or is a military
officer of the National Guard with Federal Government recognition.

1-235. Retired Military Officer. Any military officer entitled to
receive military retired pay, even though such pay may be waived or pending.

1-236. Senior DoD Official. For purposes of 18 U.S.C. 207
(reference (k)), a DoD employee:

(i) [E]mployed at a rate of pay specified in or
fixed according to subchapter 11 of chapter 53 of
[United States Code,] title 5 [(reference (g))];

(ii) [Ejmployed in a position which is not referred
to in clause a. and for which the basic rate of pay,
exclusive of any locality-based pay adjustment
under section 5305 of CUnited States Code,] title 5

6



O DoD 5500.7-R

[(reference (g))] (or any comparable adjustment

pursuant to interim authority of the President), is
equal to or greater than the rate of basic pay
payable for level V of the Executive Schedule;

(iii) [Aippointed by the President to a position
under section 105(a)(2)(B) of [United States Code,]
title 3 [(reference (1))] or by the Vice President to a
position under section 106(a)(1)(B) of [United States
Code,] title 3 [(reference (1))]; or

(iv) [E]mployed in a position which is held by an
active duty commissioned officer of the uniformed
services who is serving in a grade or rank for
which the pay grade (as specified in section 201 of
[United States Code,] title 37 [(reference (m))] is
pay grade 0-7 or above.

See 18 U.S.C. 207(c)(2) (reference (k)).

1-237. Special Government Employee. An individual who is
* retained, designated, appointed, or employed to perform, with or without

compensation, for a period not to exceed 130 days during any period of 365
consecutive days, temporary duties either on a full-time or intermittent basis. The
term also includes a Reserve military officer who is serving on active duty
involuntarily or for training for any length of time, and one who is serving
voluntarily on active duty for training for 130 days or less. It does not include
enlisted members; however, for the purposes of this Regulation, enlisted members
shall be considered special Government employees to the same extent that military
officers are included in the meaning of the term.

1-238. Travel Benefits. Travel related gifts, including in kind
subsistence and accommodations and payments or reimbursements of expenses,
from non-Federal sources.

SECTION 3. GENERAL POLICY

1-300. QQJPlicy. It is DoD policy that:

a. A single, uniform source of standards of ethical
conduct and ethics guidance shall be maintained within DoD, and each DoD
Agency shall implement and administer a comprehensive ethics program to ensure
compliance with such standards and guidance;
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b. Although OGE regulations, reprinted in this
Regulation, do not apply to enlisted members of DoD, the provisions of 5 C.F.R. I
2634 (reference (n)) in subsection 7-100 of this Regulation, 5 C.F.R. 2635
(reference (e)) in subsection 2-100 of this Regulation, 5 C.F.R. 2638 (reference (i)) in
subsection 11-100 of this Regulation, 5 C.F.R. 2639 (reference (o)) in subsection
5-100 of this Regulation, 5 C.F.R. 2640 (reference (p)) in subsection 5-200 of this
Regulation, 5 C.F.R. 2641 (reference (q)) in subsection 9-200 of this Regulation, are
determined to be appropriate for enlisted members and are hereby made
applicable to enlisted members as if the terms "employee," and "special
Government employee," as used in those OGE regulations, include enlisted
members to the same extent that military officers are included within the meaning
of those terms. The following exception applies:

(1) Certain criminal statutes, 18 U.S.C. 203, 205,
207, 208, 209, and 218 (reference (k)), and related provisions of OGE regulations,
do not apply to enlisted members. Provisions similar to those of 18 U.S.C. 208
and 209 (reference (k)) apply to enlisted members as follows:

(a) Except as approved by the DoD
Component DAEO or designee, an enlisted member, including an enlisted special
Government employee, shall not participate personally and substantially as part of
his official DoD duties, in any particular matter in which he, his spouse, minor
child, partner, entity in which he is serving as officer, director, trustee, partner, or
employee, or any entity with which he is negotiating or has an arrangement
concerning prospective employment, has a financial interest;

(b) An enlisted member, except an
enlisted special Government employee, shall not receive any salary or
supplementation of his Federal Government salary, from any entity other than the
Federal Government or as may be contributed out of the treasury of any State,
county, or municipality, for his services to the Federal Government.

c. DoD employees shall become familiar with all
ethics provisions, including the standards set out in E.O. 12674 (reference (r)) in
subsection 12-100 of this Regulation, and comply with them;

d. DoD employees shall become familiar with the
scope of and authority for the official activities for which they are responsible.
Sound judgment must be exercised. All DoD employees must be prepared to
account fully for the manner in which that judgment has been exercised;

e. If the propriety of a proposed action or decision is
in question for any reason, DoD employees shall seek guidance from a DoD
Component legal counsel, the DoD Component DAEO or designee, or Ethics
Counselor, as appropriate;
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f. Individual conduct, official programs and daily
activities within DoD shall be accomplished lawfully and ethically;

g. DoD employees shall adhere strictly to DoD policy
of equal opportunity, regardless of race, color, religion, gender, age, national
origin, or handicap, in accordance with applicable laws and regulations.

SECTION 4. GENERAL RESPONSIBILITIES

1400. The Head of each DoD Component shall:

a. Exercise personal leadership and take personal
responsibility through the DoD Component DAEO for establishing and maintaining
the DoD Component's ethics program and be personally accountable for the DoD
Component's compliance with every requirement of this Regulation, including the
ethics and procurement integrity training requirements;

b. When authorized, appoint a DoD Component
DAEO, through a formal written delegation of authority, who is qualified to
oversee and supervise the DoD Component's ethics programs for DoD employees,
both civilian and military. (The GC, DoD, may serve as the DAEO for severalO DoD Components);

c. When authorized, appoint a DoD Component
Alternate DAEO who shall serve in the absence of the DoD Component DAEO;

d. Provide sufficient resources (including funding and
investigative, audit, legal, training and administrative staff) to enable the DoD
Component DAEO to implement and administer the DoD Component's ethics
programs in a positive and effective manner.

1-401. Each DoD Component Designated Agency Ethics Official
(DAEO) shall:

a. Be responsible for the implementation and
administration of all aspects of the DoD Component ethics program and manage
and oversee local implementation and administration of all matters relating to
ethics covered by this Regulation.

b. Appoint DoD Component Deputy DAEOs and
Ethics Counselors and delegate to them written authority to act on behalf of the
DoD Component DAEO;

c. Ensure that ethics advice (and facts relied upon for
such advice) is in writing, when practicable;
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d. Ensure that written opinions regarding the 0
applicability of 10 U.S.C. 2397b (reference (c)) and 41 U.S.C. 423 (reference (b)) are
provided within M0 days of request by any DoD employee provided that the
request is accompanied by complete and full information necessary to render an
opinion;

e. Ensure the proper collection, review,, and handling
of the DoD Component's financial and employment disclosure reports, including
those submitted by Presidential appointees for confirmation purposes;

f. Be responsible for the implementation and
administration of ethics and procurement integrity training and ensure that
necessary resources are available to accomplish such training;

g. Provide periodic ethics and procurement integrity
training for Ethics Counselors;

h. Certify Qualified Individuals to conduct ethics
training;

L. Assist Agency Designeef, through the chain of
command or supervision, in initiating prompt, effective action to evaluate and
process violations, potential violations, and appearances of violations of ethics laws
or regulations, in accordance with applicable procedure-, as discussed in Chapter
10 of this Regulation;

j. Provide advice and assistance to DoD employees
of the DoD Component not otherwise served by a local Ethics Counselor;

k. Oversee and coordinate local ethics programs
through a system for periodic evaluation and ensure that the DoD Component
provides and maintains sufficient funding, staff, space and resources to administer
the DoD Component's ethics programs;

1. Maintain liaison with the DoD EOC, OGE, and the
DoD Standards of Conduct Office (SOCO), and provide to SOCO and OGE all
information required by law or regulation;

m. Represent the DoD Component to OGE, Congress,
the Executive Branch and the public on matters relating to ethics and standards of
conduct.

1-402. Each DoD Component Alternate Designated Agency
Ethics Official (Alternate DAEO) shall serve in the absence of the DoD Component
DAEO and, when so serving, is authorized to take any action this Regulation
indicates may be taken only by the DoD Component DAEO.
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1-403. Each DoD Component Deputy Designated Agency Ethics
Official (Deputy DAEO) shall serve on behalf of the DoD Component DAEO
consistent with written delegation of authority from the DoD Component DAEO.

1-404. The head of each DoD Component command or
organization shall:

a. Exercise personal leadership and take personal
responsibility for establishing and maintaining the command's or organization's
ethics program in coordination with the command's or organization's Ethics
Counselors;

b. Be personally accountable for the command's or
organization's ethics program, including its ethics and procurement integrity
training program, and the command's or organization's compliance with every
requirement of this Regulation;

c. Provide sufficient resources to enable the
command's or organization's Ethics Counselors to implement and administer the
local aspects of the command's or organization's ethics program in a positive and
effective manner;

d. Ensure the prompt resolution of any actual or
apparent conflict of interest involving a DoD employee of the command or
organization;

e. Direct Administrative Officers (or equivalent) of
the command or organization to ensure that the position descriptions of the DoD
Component command or organization indicate if financial disclosure report filing,
annual ethics training or procurement integrity training is required and ensure the
accuracy of personnel data provided by the Director of the DoD Component
personnel office on DoD employees of the command or organization;

f. Direct Administrative Officers (or equivalent) of
the command or organization to coordinate with the DoD Component DAEO or
designee to develop lists of all DoD employees of the command or organization
who are required to receive ethics and procurement integrity training, schedule
such training, annotate such lists to indicate when required training was
accomplished and retain annotated lists for three years;

g. Ensure that DoD employees of the command or
organization who are in positions requiring the filing of SF 450, "Confidential
Financial Disclosure Reports," July 1992, Appendix C of this Regulation, do so in a
timely manner;
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h. Ensure that DoD employees of the command or

organization attend req-tired ethics and procurement integrity training.

1-405. The General Counsel of each DoD Componej shall:

a. Serve as the DAEO for the DoD Component
unless otherwise delegated;

b. Support all aspects of the ethics program of the
DoD Component;

c. Provide legal guidance and assistance to the DoD
Component DAEO or designee.

1-406. The Tudge Advocate General of each Military- Department
shall:

a. Provide legal guidance and assistance to Ethics
Counselors under his supervision;

b. Support all aspects of the ethics program of the

Military Department.

1-407. The General Counsel, DoD (GC, DoD) shall: i

a. Maintain the DoD SOCO and provide sufficient
resources to enable SOCO to oversee and coordinate DoD Component ethics
programs, to produce reports required by Congress and maintain report data, and
to manage the DoD EOC;

b. Represent DoD as a whole to OGE, Congress, the
Executive Branch, and the public when called upon to do so on matters relating to
ethics policy;

c. Have the authority to incorporate changes to
Government-wide regulations that are reprinted in this Regulation without formal
coordination.

1-408. Each Agency Designee shall:

a. In accordance with subsection 3-306 of this
Regulation, provide prior approval or disapproval of outside activities by DoD
employees under his responsibility;
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b. Receive and appropriately process reports of
suspected violations of ethics statutes or regulations arid possible conflicts of
interest;

c. Receive and appropriately process reports of
non-compliance with the filing requirements of Chapter 7 of this Regulation;

d. Perform all the other duties of an Agency
Designee established in this Regulation and in 5 C.F.R. 2635 (reference (e)) in
subsection 2-100 of this Regulation;

e. Annually determine those positions under his
responsibility that require the filing of SF 450s, Appendix C of this Regulation,
and annual ethics and procurement integrity training.

1-409. The DoD Standards of Conduct Office (SOCO) shall:

a. Manage the DoD EOC and call periodic meetings
to consider current issues in ethics and standards of conduct;

b. Coordinate DoD Component ethics programs,
including providing uniform guidance and training material;

SC. Collect and publish important written opinions
from DoD Components, when practicable, to promote uniformity of ethics opinions
throughout DoD;

d. Monitor and assist DoD Component DAEOs in
ensuring effective corrective action is taken to remedy violations, potential
violations and the appearance of violations of ethics laws or this Regulation;

e. Certify Qualified Individuals to conduct ethics
training who may be used by DoD Components;

f. Make ethics and procurement integrity training for
ethics trainers available on an ongoing basis to ensure that Qualified Individuals
are uniformly prepared to provide such training;

g. Distribute ethics and procurement integrity training
material to all DoD Component DAEOs for use in all types of ethics and
procurement integrity training;

h. In the interest of Federal Government efficiency
and economy, establish and maintain a resource center of ethics and procurement
integrity m~aterials (including training materials) developed by DoD Components.
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1-410. The DoD Ethics Oversight Committee (EOC) shall:

a. Meet periodically, as necessary;

b. Consider general ethics issues or current issues
and make recommendations to promote uniformity of ethics opinions throughout
DoD;

c. Provide recommendations to DoD Component
DAEOs on particular ethics matters in accordance with this Regulation;

d. Provide recommendations for DoD input on

proposed ethics legislation and regulations.

1-411. The Director. Washington Headquarters Services shall:

a. Prepare an annual report listing all the defense
contractors that have been awarded $10 million or more in defense contracts
during the fiscal year and publish the report in the Federal Register not later than
December 15 following the end of the fiscal year;

b. Prep-ire an annual report listing all the defense
contractors that have been awarded $25,000 or more in defense contracts during
the fiscal year and distribute to the DoD Component DAEOs not later than
December 31 following the end of the fiscal year.

1-412. The Under Secretary of Defense for Acquisition shall
prepare an annual report listing all the major defense systems as defined by
10 U.S.C. 2302(5) (reference (c)), and the prime defense contractors responsible for
each, that were in progress during the fiscal year and provide the report to the
DoD SOCO for publication in the Federal Register not later than December 31
following the end of the fiscal year;

1-413. Each Ethics Counselor shall:

a. Provide written and oral advice, counseling, and
assistance to his DoD Component command or organization and to the DoD
employees of his DoD Component command or organization, on all ethics matters,
particularly areas covered by this Regulation and related statutes and regulations;

b. Request assistance, through appropriate channels,
from the DoD Component DAEO or designee on any matter that cannot be
resolved locally;

c. Maintain a current copy of this Regulation, and all
changes, for review by any DoD employee;
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d. Maintain a thorough understanding of current
DoD ethics policy through contact with the DoD Component DAEO, attendance at
periodic ethics training courses, and other appropriate methods;

e. Promptly provide a copy to the DoD Component
DAEO of precedental written decisions to assist uniformity throughout the DoD
Components;

f. Perform other duties as assigned by written
delegation from the DoD Component DAEO;

g. Review financial disclosure reports in accordance

with Chapter 7 of this Regulation.

1-414. The Inspector General of each DoD Component shall:

a. Investigate ethics matters arising in the DoD
Component, and refer any such matters that involve suspected criminal violations
to the appropriate criminal investigative office of the DoD Component;

b. Report to the DoD Component DAEO or designee
on investigations that result in referrals to the Department of Justice (DoJ) and on
disciplinary actions that must be reported in response to the OGC annual ethics
survey;

c. Ensure inspectors and agents are educated in
ethics matters to ensure appropriate handling of ethics related cases and calls;

1-415. The Director of each DoD Component Personnel Office
(or equivalent) shall:

a. Provide the DoD Component DAEO or designee
such personnel data on DoD employees, both civilian and military, as may be
required by the DoD Component DAEO or designee;

b. Assign personnel action officers the responsibility
of providing the required information at local levels;

c. In coordination with the DoD Component DAEO
or designee, establish procedures to inform new DoD employees of their obligation
to receive ethics and procurement integrity training as required;

d. In coordination with the DoD Component DAEO
or designee, establish out-processing procedures and records to advise DoD
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employees of available counseling regarding post-employment and procurement
integrity restrictions prior to departure from DoD;

e. In coordination with the DoD Component DAEO
or designee, establish procedures to advise incoming and outgoing DoD employees
of their financial and employment disclosure reporting obligations.

1-416. The Administrative Officer (or equivalent) of each DoD
Component command and organization shall:

a. Ensure that each position description of the DoD
Component command or organization indicates if an SF 278, "Public Financial
Disclosure Report," January 1991, or SF 450, Appendix C of this Regulation, and
annual ethics and procurement integrity training are required so prospective or
new DoD employees are on notice of such requirements prior to employment;

b. Upon the request of the DAEO or designee, ensure
the accuracy of personnel data provided by the Director of the DoD Component
personnel office on DoD employees of the DoD Component command or
organization;

c. In coordination with the DoD Component DAEO
or designee, develop a list of all DoD employees within the DoD Component
command or organization who are required to receive ethics and procurement
integrity training; 

i
d. In coordination with the DoD Component DAEO

or designee, ensure that DoD employees of the DoD Component command or
organization are scheduled to receive required ethics and procurement integrity
training;

e. Annotate such list to indicate when required

training was accomplished and retain annotated list for three years.

1-417. Each DoD Employee shall:

a. Abide by the ethical principles established by E.O.
12674 (reference (r)), in subsection 12-100 of this Regulation, ethics statutes, and
the ethics regulations promulgated by OGE and DoD thereunder;

b. Set a personal example for fellow DoD employees
in performing official duties within the highest ethical standards;

c. Report suspected violations of ethics regulations in
accordance with subsection 10-200 of this Regulation;
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d. Perform all official duties so as to facilitate Federal
Government efficiency and economy;

e. Attend ethics and procurement integrity training asrequired;

f. File financial and employment disclosure reports as
required.

SECTION 5. REFERENCES

1-500. References

(a) Federal Acquisition Regulation, Part 3.104, current
edition

(b) Title 41, United States Code, Section 423
(c) Title 10, United States Code, Sections 2302, 2397,

2397a, and 2397b
(d) Public Law 95-521, "Ethics in Government Act of

1978," October 26, 1978, as amended
(e) Title 5, Code of Federal Regulations, Part 2635,

"Standards of Ethical Conduct for Employees of
the Executive Branch," current edition

(f) DoD Directive 1000.15, "Private Organizations on
DoD Installations," September 22, 1978

(g) Title 5, United States Code, Chapter 53, Subchapter
11, and Sections 552 and 5305

(h) DoD Directive 5400.7, "DoD Freedom of
Information Act Program," May 13, 1988

(i) Title 5, Code of Federal Regulations, Part 2638,
"Office of Government Ethics and Executive
Agency Ethics Program Responsibilities," current
edition

(j) DoD) Directive 1344.7, "Personal Commercial
Solicitation on DoD Installations," February 13,
1986

(k) Title 18, United States Code, Sections 203, 205, 207,
208, 209 and 218

(1) Title 3, United States Code, Sections 105 and 106
(m) Title 37, United States Code, Section 201
(n) Title 5, Code of Federal Regulations, Part 2634,

"Financial Disclosures, Qualified Trusts, and
Certificates of Divestiture for Executive Branch
Employees," current edition
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(o) Title 5, Code of Federal Regulations, Part 2639,
"Interpretation of 18 U.S.C. 209," current edition

(p) Title 5, Code of Federal Regulations, Part 2640,
"Interpretation of 18 U.S.C. 208," current edition

(q) Title 5, Code of Federal Regulations, Part 2641,
"Post-Employment Conflict of Interest Restrictions,"
current edition

(r) Executive Order 12674, "Principles of Ethical
Conduct for Government Officers and Employees,"
April 12, 1989, as amended
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CHAPI'TER 2

STANDARDS OF ETHICAL CONDUCT

SECTION 1. OFFICE OF GOVERNMENT ETHICS REGULATION

2-100. 5 C.F.R. Part 2635, "Standards of Ethical Conduct for
Employees of the Executive Branch" (reference (a))

4k

019



I

*

C

4

b

20 C



STANDARDS OF ETHICAL CONDUCT FOR THE EXECUTIVE BRANCH

5 CFR Part 2635'

Table of Contents

SUBPART A: GENERAL PROVISIONS ............................................ 3
Sec. 2635.101 Basic obligation of public service ................................. 3

Public service is a public trust (3); General principles (3); Related statutes (3)
Sec. 2635.102 Definitions . ............................................... 4

Agency (4); Agency designee (4); Agency ethics official (4); Agency programs or
operations (4); Corrective action (4); Designated agency official (4); Disciplinary action (4);
Employee (4); Head of an agency (4); He, his, and him (4); she, hers and her (4); Person
(4); Special Government employee (4); Supplemental agency regulation (4)

Sec. 2635.103 Applicability to members of the uniformed services ..................... 4
Sec. 2635.104 Applicability to employees on detail ............................... 6

Details to other agencies (5); Details to the legislative or judicial branch (5); Details to
non-Federal entities (5); Applicability of special agency statutes (5)

Sec. 2635.105 Supplemental agency regulations . ................................ 5
Sec. 2635.106 Disciplinary and corrective action ................................. 6
Sec. 2635.107 Ethics advice . ............................................. 6

SUBPART B: GIFTS FROM OUTSIDE SOURCES ..................................... 6
Sec. 2635.201 Overview . ................................................ 6
Sec. 2635.202 General standards .......................................... 6

General prohibitions (6); Relationship to illegal gratuities statute (6); Limitations on use
of exceptions (6)

Sec. 2635.203 Definitions .. ............................................... 7
Agency (7); Gift (7); Market value (8); Prohibited source (8); Solicited or accepted because
of the employee's official position (8); solicited or accepted indirectly (8); Vendor
promotional training (8)

Sec. 2635.204 Exceptions .. ............................................... 9
Gifts of $20 or less (9); Gifts based on a personal relationship (9); Discounts and similar
benefits (10); Awards and honorary degrees (10); Gifts based on outside business or
employment (11); Gifts from a political organization (11); Widely attended gatherings and
other events (12); Social invitations from persons other than prohibited sources (13);
Meals, refreshments and entertainment in foreign areas (13); Gifts to the President or
Vice President (13); Gifts authorized by supplemental agency regulation (13); Gifts
accepted under specific statutory authority (14)

Sec. 2635.205 Proper disposition of prohibited gifts .............................. 14

SUBPART C: GIFTS BETWEEN EMPLOYEES ........................................ 14
Sec. 2635.301 Overview . ................................................ 14
Sec. 2635.302 General standards . .......................................... 15

Gifts to supertors (15); Gifts from employees receiving less pay (15); Limitation on use
of exceptions (15)

Sec. 2635.303 Definitions ......................................
Gift (15); Indirectly (15); market value (15); Official superior (15); Solicit (15); Voluntary
contribution (15)

Sec. 2635.304 Exceptions ...................................... ......
General exceptions (16); Special, infrequent occasions (16); Voluntary contributions (16)

SUBPART D: CONFLICTING FINANCIAL INTERESTS ................................... 17
Sec. 2635.401 Overview ................................................ 17
Sec. 2635.402 Disqualifying financial interests ................................. 17

Statutory prohibition (17); Definitions (17); Disqualification (19); Waiver of disqualificatioi
(19); Divestiture of a disqualifying financial interest (20); Official duties that give rise to
potential conflicts (20)

Sec. 2335.403 ProhibIted financial interests .................................... 20
Agency regulation prohibiting certain financial Interests (20); Agency determination of
substantial conflic (20); Definition of financial interest (21); Reasonable period to divest
or terminate (21); Eligibility for special tax treatment (21)

Ths NrepMh hado N ea"eIdN*& spaing wrvslomnelme I&dart. Alfou no chuqn wer mnde a Ow W4L o ft Mheort
Ms. pubhhedat 5CFR PM , 2M. az-. Ipt: w m w lqirot ~lin bW l~dia we gwwWowdws

memberswft wIUweA k~dw kiniemw~an n as par 0s Direcve 5600., *lSidards of OWAnduc Avugs 30,190s. Theseo pro in Wodti incude pare W of fht Wlwat•: WN201 (a) &W (b); MCM•o (4). (b) &n4 (c): 111S.40A (a); 28115A (a);
253S. (a). ( .SM( 654 (a)S.i.(e) (e .( d a(b). 155.6 wd 2ndMAM5
(a) wd (b): 2M63.96% (a); 265507; wW 2INAM &n 27M.901 ) w (c.

20-1



STANDARDS OF ETHICAL CONDUCT FOR THE EXECUTIVE BRANCH, 5 CFR 2635

SUBPART E: IMPARTIALITY IN PERFORMING OFFICIAL DUTIES ......................... 21
Sec. 2635.501 Overview ................................................ 21
Sec. 2635.502 Personal and business relationships ............................... 22

Consideration of appearances by the employee (22); Definitions (22); Determination by
agency designee (23); Authorization by agency designee (23); Disqualification (24);
Relevant considerations (24)

Sec. 2635.503 Extraordinary payments from former employers ....................... 25
Disqualification requirement (25); Definitions (25); Waiver of disqualification (25)

SUBPART F: SEEKING OTHER EMPLOYMENT ...................................... 25
Sec. 2635.601 Overview . ................................................ 25
Sec. 2635.602 Applicability and related considerations ............................. 25

Related employment restrictions (26); Interview trips and entertainment (26)
Sec. 2635.603 Definitions . ............................................... 26

Employment (26); seeking employment (26); begun seeking employment (26); negotiations
(26); no longer seeking employment (27); Prospective employer (27); Direct and
predictable effect (28); particular matter (28)

Sec. 2635.604 Disqualification while seeking employment .......................... 28
Obligation tO disqualify (28); Notification (28); Documentation (28); Agency determination
of substantial conflict (29)

Sec. 2635.605 Waiver or authorization permitting participation while seeking employment ...... 29
Waiver (29); Authorization by agency designee (29)

Sec. 2635.606 Disqualification based on an arrangement concerning prospective employment or
otherwise after negotiations . ......................................... 29
Employment or arrangement concerning employment (29); Offer rejected or not made
(29)

SUBPART G: MISUSE OF POSITION ............................................. 30
Sec. 2635.701 Overview . ................................................ 30
Sec. 2635.702 Use of public office for private gain ............................... 30

Inducement or coercion of benefits (30); Appearance of governmental sanction (30);
Endorsements (30); Performance of official duties affecting a private interest (31); Use
of terms of address and ranks (31)

Sec. 2635.703 Use of nonpublic information ................................... 31 I
Prohibition (31); Definition of nonpublic information (31)

Sec. 2635.704 Use of Government property ....... ............................ 32
Standard (32); Definitions (32)

Sec. 2635.705 Use of official time ......................... 32
Use of an employee's own time (32); Use of a subordinate's time (32)

SUBPART H: OUTSIDE ACTIVITIES ............................................. 33
Sec. 2635.801 Overview . ................................................ 33
Sec. 2635.802 Conflicting outside employment and activities ......................... 34
Sec. 2635.803 Prior approval for outside employment and activities .................... 34
Sec. 2635.804 Outside earned income limitations applicable to certain Presidential appointees and

other noncareer employees . ......................................... 34
Presidential appointees to full-time rincareer positions (34); Covered noncareer employees
(35); Definition (35)

Sec. 2635.805 Service as an expert witniess ................................... 35
Restriction (35); Additional restriction (35); Authorization to serve as an expert witness
(35); when subpoenaed (36)

Sec. 2635.806 Participation in professional associations. (Reserved) .................... 36
Sec. 2635.807 Teaching, speaking and writing

Compensation for teaching, speaking or writing (36); Reference to official position (39) 36
Sec. 2635.808 Fundraising activities ........................................ 39

Definitions (40); Fundralsing in an official capacity (40); Fundraislng in a personal Capacity
(41)

Sec. 2635.809 Just financial obligations . ...................................... 41

SUBPART I: RELATED STATUTORY AUTHORITIES .................................... 41
Sec. 2635.901 General . ................................................. 41
Sec. 2635.902 Related statutes ........................................... 41

Index . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .. 45

20 - 2



STANDARDS OF ETHICAL CONDUCT FOR THE EXECUTIVE BRANCH, 5 CFR 2635

SUBPART A: GENERAL PROVISIONS

Sec. 2635.101 Basic obligation of public service

(a) Public service is a public trust. Each employee has a responsibility to the United States Government and its
citizens to place loyalty to the Constitution, laws and ethical principles above private gain. To ensure that every
citizen can have complete confidence in the integrity of the Federal Government, each employee shall respect and
adhere to the principles of ethical conduct set forth in this section, as well as the implementing standards contained
in this part and in supplemental agency regulations.

(b) General principles. The following general principles apply to every employee and may form the basis for the
standa.-ds contained in this part. Where a situation is not covered by the standards set forth in this part,
employees shall apply the principles set forth in this section in determining whether their conduct is proper.

(1) Public service is a public trust, requiring employees to place loyalty to the Constitution, the laws and
ethical principles above private gain.

(2) Employees shall not hold financial interests that conflict with the conscientious performance of duty.

(3) Employees shall not engage in financial transactions using nonpublic Government information or allow
the improper use of such information to further any private interest.

(4) An employee shall not, except as permitted by subpart B of this part, solicit or accept any gift or other
item of monetary value from any person or entity seeking official action from, doing business with, or conducting
activities regulated by the employee's agency, or whose interests may be substantially affected by the performance
or nonperformance of the employee's duties.

(5) Employees shall put forth honest effort in the performance of their duties.

(6) Employees shall not knowingly make unauthorized commitments or promises of any kind purporting
to bind the Government.

(7) Employees shall not use public offico for private gain.

(0) Employees shall act impartially and not give preferential treatment to any private organization or
individual.

(9) Employees shall protect and conserve Federal property and shall not use it for other than authorized
activities.

(10) Employees shall not engage in outside employment or activities, including seeking or negotiating for
employment, that conflict with official Government duties and responsibilities.

(11) Employees shall disclose waste, fraud, abuse, and corruption to appropriate authorities.

(12) Employees shall satisfy in good faith their obligations as citizens, including all just financial obligations,
especially those -- such as Federal, State, or local taxes -- that are imposed by law.

(13) Employees shall adhere to all laws and regulations that provide equal opportunity for all Americans
regardless of race, color, religion, sex, national origin, age, or handicap.

(14) Employees shall endeavor to avoid any actions creating the appearance that they are violating the law
or the ethical standards set forth in this part. Whether particular circumstances create an appearance that the law
or these standards have been violated shall be determined from the perspective of a reasonable person with
knowledge of the relevant facts.

(c) Related statutes. In addition to the standards of ethical conduct set forth in this part, there are conflict of
interest statutes that prohibit certain conduct. Criminal confl'ct of interest statutes of general applicability to all
employees, 18 U.S.C. 201, 203, 205, 208, and 209, are summarized in the appropriate subparts of this part and
must be taken into consideration in determining whether conduct is proper. Citations to other generally applicable
statutes relating to employee conduct are set forth in subpart I and employees are further cautioned that there may
be additional statutory and regulatory restrictions applicable to them generally or as employees of their specific
agencies. Because an employee is considered to be on notice of the requirements of any statute, an employee

* should not rely upon any description or synopsis of a statutory restriction, but should refer to the statute itself and
obtain the advice of an agency ethics official as needed.
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Sec. 2635.102 Definitions

The definitions listed below are used throughout this part. Additional definitions appear in the subparts or sections
of subparts to which they apply. For purposes of this part:

(a) Agency means an executive agency as defined in 5 U.S.C. 105 and the Postal Service and the Postal Rate
Commission. It does not Include the General Accounting Office or the Government of the District of Columbia.

(b) Agency designee refers to any employee who, by agency regulation, Instruction, or other issuance, has been
relegated authority to make any determination, give any approval, or take any other action required or permitted
by this part with resp~oct to another employee. An agency may delegate these authorities to any number of agency
designees necessart to ensure that determinations are made, approvals are given, and other actions are taken in
a timely and respornsible manner. Any provision that requires a determination, approval, or other action by the
agency designee shall, where the conduct In issue is that of the agency head, be deemed to require that such
determination, approval or action be made or taken by the agency head in consultation with the designated agency
ethics official.

(c) Agency ethics official refers to the designated agency ethics official or to the alternate designated agency ethics
official, referred to in Sec. 2638.202(b) of this chapter, and to any deputy ethics official, described in Sec. 2638.204
of this chapter, who has been delegated authority to assist in carrying out the responsibilities of the designated
agency ethics official.

(d) Agency programs or operations refers to any program or function carried out or performed by an agency,
whether pursuant to statute, Executive order, or regulation.

(e) Corrective action includes any action necessary to remedy a past violation or prevent a continuing violation of
this part, including but not limited to restitution, change of assignment, disqualification, divestiture, termination of an
activity, waiver, the creation of a qualified diversified or blind trust, or counseling.

(f) Designated agency official refers to the official designated under Sec. 2638.201 of this chapter.

(g) Disciplinary action includes those disciplinary actions referred to in Office of Personnel Management regulations
and instructions implementing provisions of title 5 of the United States Code or provided for in comparable
provisions applicable to employees not subject to title 5, including but not limited to reprimand, suspension,
demotior,, and removal. In the case of a military officer, comparable provisions may include those in the Uniform
Code of Military Justice.

(h) Employee means any officer or employee of an agency, including a special Government employee. It includes
officers but not enlisted members of the uniformed services. For purposes other than subparts B and C of this
part, it does not include the President or Vice President. Status as an employee is unaffected by pay or leave
status or, in tf' case of a special Government employee, by the fact that the individual does not perform official
duties on a given day.

(i) Head of an agency means, in the case of an agency headed by more than one person, the chair or comparable

member of such agency.

(j) He, his, and him include she, hers and her.

(k) Person means an individual, corporation and subsidiaries it controls, company, association, firm, partnership,
society, joint stock company, or any other organization or institution, including any officer, employee, or agent of
such person or entity. For purposes of this part, a corporation will be deemed to control a subsidiary if it owns 50
percent or more of the subsidiary's voting securities. The term is all-inclusive and applies to commercial ventures
and nonprofit organizations as well as to foreign, State, and local governments, including the Government of the
District of Columbia. It does not include any agency om other entity of the Federal Government or any officer or
employee thereof when acting'1" his nfficlal capacity on behalf of that agency or entity.

(I) Special Government employee means those executive branch officers or employees specified in 18 U.S.C.
202(a). A special Government employee is retained, designated, appointed, or employed to perform temporary
duties either on a full-time or intermittent basis, with or without compensation, for a period not to exceed 130 days
during any consecutive 365-day period.

(m) Supplemental agency regulation means a regulation issued pursuant to Sec. 2635.105.

Sec. 2635.103 Applicability to members of the uniformed services

The provisions of this part, except this section, are not applicable to enlisted members of the uniformed services.
Each agency with jurisdiction over enlisted members of the uniformed services shall issue regulations defining the
ethical conduct obligations of enlisted members under its jurisdiction. Those regulations shall be consistent with
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Executive Order 12674, April 12, 1989, as modified, and may prescribe the full range of statutory and regulatory
sanctions, including those available under the Uniform Code of Military Justice, for failure to comply with such
regulations.

Sec. 2635.104 Applicability to employees on detail

(a) Details to other agencies. Except as provided in paragraph (d) of this section, an employee on detail, including
a uniformed officer on assignment, from his employing agency to another agency for a period in excess of 30
calendar days shall be subject to any supplemental agency regulations of the agency to which he is detailed rather
than to any supplemental agency regulations of his employing agency.

(b) Details to the legislative or judicial branch. An employee on detail, including a uniformed officer on assignment,
from his employing agency to the legislative or judicial branch for a period in excess of 30 calendar days shall be
subject to the ethical standards of the branch or entity to which dcta':ad. For the duration of any such detail or
assignment, the employee shall not be subject to the provisions of this part, except this section, or, except as
provided in paragraph (d) of this section, to any supplerr mntal agency regulationu of his employing agency, but shall
remain subject to the :onflict of interest prohibitions in title 18 of the United States Code.

(c) Details to non-Federal entities. Except to the extent exempted in writing pursuant to this paragraph, an
employee detailed to a non-Federal entity remains subject to this part and to any supplemental -.gency regulation
of his employing agency. When an employee is detailed pursuant to statutory authority to an international
organization or to a State or local government for a period in excess of six enonths, the designated agency ethics
official may grant a written exemption from subpart B of this part based on his determination that the entity has
adopted written ethical standards covering solicitation and acceptance of gifts which will apply to the employee
during the detail and which will be appropriate given the purpose of the detail.

(d) Applicability of special agency statutes. Notwithstanding paragraphs (a) and (b) of this section, an employee
who is subject to an agency statute which restricts his activities or financial holdings specifically because of his
status as an employee of that agency shall continue to be subject to any provisions in the supplemental agency
regulations of his employing agency that implement that statute.

Sec. 2635.105 Supplemental agency regulations. In addition to the regulations set forth in this part, an employee shall comply with any supplemental agency
'egulations issued by his employing agency under this section.

ia) An agency that wishes to supplement this part shall prepare and submit to the Office of Government Ethics,
for its concurrence and joint issuance, any agency regulations that supplement the regulations contained in this
part. Supplemental agency regulations which the agency determines are necessary and appropriate, in view of its
programs and operations, to fulfill the purposes of this part shall be:

(1) In the form of a supplement to the regulations in this part; and

(2) In addition to the substantive provisions of this part.

(b) After concurrence and co-signature by the Office of Government Ethics, the agency shall submit its supplemental
agency regulations to the Federal Register for publication and codification at the expense of the agency in title 5
of the Code of Federal Regulations. Supplemental agency regulations issued under this section are effective only
after concurrence and co-signature by the Office of Government Ethics and publication in the Federal Register.

(c) This section applies to any supplemental agency regulations or amendments thereot issued under this part.
It does not apply to:

(1) A handbook or other issuance intended merely as an explanation of the standards contained in this

par• or in supplement&I agency regulations;

(2) An instruction or other issuance the purpose of which is to:

(i) Delegate to an agency designee authority to make any determination, give any approval or take
any other action required or permitted by this part or by supplemental agency regulations; or

(ii) Establish internal agency procedures for documenting or processing any determination, approval
or (ther action required or permitted by this part or by supplemental agency regulations, or for retaining any such
documentation; or

(3) Regulations or instructions that an agency has authority, independent of this part, to issue, such as
regulations implementing an agency's gift acceptance statute, protecting categories of nonpublic information or
establishing standards for use of Government vehicles. Where the content of any such regulations or instructions
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was Included in the agency's standards of conduct regulations issued pursuant to Executive Order 11222 and the
Office of Government Ethics concurs that they need not be Issued as part of an agency's supplemental agency
regulations, those regulations or Instructions may be promulgatod separately from the agency's supplemental agency
regulations.

Sec. 2635.106 Disciplinary and corrective action

(a) Except as provided in Sec. 2635.107, a violation of this part or of supplemental agency regulations may be
cause for appropriate corrective or disciplinary action to be taken under applicable Government-wide regulations
or agency procedures. Such action may be In addition to any action or penalty prescribed by law.

(b) It is the responsibility of the employing agency to initiate appropriate disciplinary or corrective action In individual
cases. However, corrective action may be ordered or disciplinary action recommended by the Director of the Office
of Government Ethics under the procedures at part 2638 of this chapter.

(c) A violation of this part or of supplemental agency regulations, as such, does not create any right or benefit,
substantive or procedural, enforceable at law by any person against the United States, its agencies, its officers or
employees, or any other person. Thus, for example, an individual who alleges that an employee has failed to
adhere to laws and regulations that provide equal opportunity regardless of race, color, religion, sex, national origin,
age, or handicap is required to follow applicable statutory and regulatory procedures, including those of the Equal
Employment Opportunity Commission.

Sec. 2635.107 Ethics advice

(a) As required by Sec. 2638.201 and 2638.202(b) of this chapter, each agency has a designated agency ethics
official who, on the agency's behalf, is responsible for coordinating and managing the agency's ethics program, as
well as an alternate. The designated agercy ethics official has authority under Sec. 2638.204 of this chapter to
delegate certain responsibilities, including that of providing ethics counseling regarding the application of this part,
to one or more deputy ethics officials.

(b) Employees who have questions about the application of this part or any supplemental agency regulations to
particular situations should seek advice from an agency ethics official. Disciplinary action for violating this part or
any supplemental agency regulations will not be taken against an employee who has engaged in conduct in good
faith reliance upon the advice of an agency ethics official, provided .hat the employee, in seeking such advice, has
made full disclosure of all relevant circumstances. Where the employee's conduct violates a criminal statute,
reliance on the advice of an agency ethics official cannot ensure that the employee will not be prosecuted under
that statute. However, good faith relianca on the advice of an agency ethics official i.- a factor that may be taken
into account by ths Department of Justice in the selection of cases for prosecution. Disclosures made by an
employee to an agency ethics official are not protected by an attorney-client privilege. An agency ethics official is
required by 28 U.S.C. 535 to report any information he receives relating to a violation of the criminal code, title 18
of the United States Code.

SUBPART B: GIFTS FROM OUTSIDE SOURCES

Sec. 2635.201 Overview

This subpart contains standards that prohibit an employee from soliciting or accepting any gift from a prohibited
source or given because of the employee's official position unless the item is excluded from the definition of i gift
or falls within one of the exceptions set forth in this subpart.

See. 2635.202 General standards

(a) General prohibitions. Except as provided In this subpart, an employee shag not, directly or Indirectly,
solicit or accept a gift:

(1) From a prohibited source; or

(2) Given because of the employe's official position.

(b) Relationship to illegal gratuities statute. Unless accepted in violation of paragraph (c)(1) of this section, a gift
accepted unde, the standards set forth In this subpart shall not constitute an Illegal gratuity otherwise prohibited
by 18 U.S.C. 201((c)(1)(B).

(c) Limitatonrs on use of exoeptions. Notwithstanding any exception provided In this subpart, other than
See. 2635.204V), an employe shall not:

(1) Accept a gift In return for being Influenced in the pen'omance of an official act;
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"(2) Solicit or coerce the offering of a gift;

(3) Accept gifts from the same or different sources on a basis so frequent that a reasonable
person would be led to believe the employee le using his public office for private gain;

Example 1: A purchasing agent for a Veterans Administration hospital routinely deals with representatives of
pharmaceutical manufacturers who provide information about new company products. Because of his crowded
calendar, the purchasing agent has offered to meet with manufacturer representatives during his lunch hours
Tuesdays through Thursdays and the representatives routinely arrive at the employee's office bringing a sandwich
and a soft drink for the employee. Even though the market value of each of the lunches is less than $6 and the
aggregate value from any one manufacturer does not exceed the $50 aggregate limitation in Sec. 2635.204(a) on
de minimis gifts of $20 or less, the practice of accepting even these modest gifts on a recurring basis is improper.

(4) Accept a gift in violation of any statute. Relevant statutes applicable to all employees include:

(i) 18 U.S.C. 201(b), which prohibits a public official from seeking, accepting, or agreeing to
receive or accept anything of value in return for being influenced in the performance of an official act or for being
induced to take or omit to take any action in violation of his official duty. As used in 18 U.S.C. 201(b), the term
'public official" is broadly construed tind includes regular and special Government employees as well as all other
Govwrnment officials;

(ii) 18 U.S.C. 209, which prohibits an employee, other than a special Government employee,
from receiving any salary or any contribution to or supplementation of salary from any source other than the United
States as compensation for services as a Government employee. The statute contains several specific exceptions
to this general prohibition, Including an exception for contributions made from the treasury of a State, county, or
municipality; and

(iii) 41 U.S.C. 423(b)(2), which prohibits a procurement official from seeking, accepting, or agreeing
to receive any money, gratuity, or other thing of value from any oficer, employee, representative, agent, or
consultant of a competing contractor during the conduct of a Federal agency procurement., Implementing
regulations, including exceptions to the gift prohibition, are contained in the Federal Acquisition Regulation, 48 CFR
3.104;34 (5) Accept vendor promotional training contrary to applicable regulations, policies or guidance
relating to the procurement of supplies and services for the Government, except pursuant to Sec.
2635.204(1).

Sec. 2635.203 Definitions

For purposes of this subpart, the following definitions shall apply:

(a) Agency has the meaning set forth in Sec. 2635.102(a). However, for purposes of this subpart, an executive
department, as defined in 5 U.S.C. 101, may, by supplemental agency regu;ation, designate as a separate agency
any component of !hat departmen! which the department determines exercises distinct and separate functions.

(b) Gift includes any gratuity, favor, discouint, entertainment, hospitality, loan, forbearance, or other item having
monetary value. It includes services as well as gifts of training, transportation, local travel, lodgings and meals,
whether provided in-kind, by purchase of a ticket, payment in advance, or reimbursement after the expense has
been incurred. It does not include:

(1) Modest items of food and refreshments, such as soft drinks, coffee and donuts, offered other than as
part of a meal;

(2) Greeting cards and items with little intrinsic value, such as plaques, certificates, and trophies, which

are intended solely for presentation;

(3) Loans from banks and other financial institutions on terms generally available to the public;

(4) Opportunities and benefits, including favorable rates and commercial discounts, available to the public
or to a class consisting of all Government employees or all uniformed military personnel, whether or not restricted
on the basis of geographic considerations;

(5) Rewards and prizes given to competitors in contests or events, including random drawings, open to the
public unless the employee's entry into the contest or event is required as part of his official duties;

(6) Pension and other benefits resulting from continued participation in an employee welfare and benefits
plan maintained by a former employer;
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(7) Anything which is paid for by the Government or secured by the Government under Government
contract;

Note: Some airlines encourage those purchasing tickets to join programs that award free flights and other benefits
to frequent fliers. Any such benefit earned on the basis of Government-financed travel belongs to the agency rather
than to the employee and may be accepted only insofar as provided under 41 CFR 301-1.6(b).

(8) Any gift acrepted by the Government under specific statutory authority, including:

(i) Travel, subsistence, and related expenses accepted by an agency under the authority of 31
U.S.C. 1353 in connection with an employee's attendance at a meeting or similar function relating to his official
duties which takes place away from his duty station. The agency's acceptance must be in accordance with the
implementing regulations at 41 CFR part 304-1; and

(ii) Other gifts provided in-kind which have been accepted by an agency under its agency gift
acceptance statute; or

(9) Anything for which market value is paid by the employee.

(c) Market value means the retail cost the employee would incur to purchase the gift. An employee who cannot
ascertain the market value of a gift may estimate its market value by reference to the retail cost of similar items
of like quality. The market value of a gift of a ticket entitling the holder to food, refreshments, entertainment, or
"any other bonefit shall be the face value of the ticket.

Example 1: An employee who has been given an acrylic paperweight embedded with the corporate logo of a
prohibited source may determine its market value based on her observation that a comparable acrylic paperweight,
not embedded with a logo, generally sells for about $20.

Example 2: A prohibited source has offered an employee a ticket to a charitable event consisting of a cocktail
reception to be followed by an evening of chamber music. Even though the food, refreshments, and entertainment
provided at the event may be worth only $20, the market value of the ticket is its $250 face value.

(d) Prohibited source means any person who:

(1) Is seeking official action by the employee's agency;

(2) Does business or seeks to do business with the employee's agency;

(3) Conducts activities regulated by the employee's agency;

(4) Has interests that may be substantially affected by performance or nonperformance of the employee's
official duties; or

(5) Is an organization a majority of whose members are described in paragraphs (d)(1) through (4) of this
section.

(e) A gift is Solicited or accepted because of the employee's official position if it is from a person other than an
employee and wouid not have been sclicited, offered, or given had the employee not held his position as a Federal
employee.

Note: Gifts between employees are subject to the limitations set forth in subpart C of this part.

Example 1: Where free season tickets are offered by an opera guild to all members of the Cabinet, the gift is
offered because of the.( official positions.

(f) A gift which is solicited or accepted indirectly includes a gift:

(1) Given with the employee's knowledge and acquiescence to his parent, sibling, spouse, child, or
dependent relative because of that person's relationship to the employee, or

(2) Given to any other person, including any charitable organization, on the basis of designation,
recommendation, or other specification by the employee, except as permitted for the disposition of Perishable items
by Sec. 2635.205(a)(2) or for payments made to charitable organizations in lieu of honoraria under Sec. 2636.204
of this chapter.

Example 1: An employee who must decline a gift of a personal computer pursuant to this subpart may not
suggest that the gift be given instead to one of five charitable organizations whose names are provided by the
employee.
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(g) Vendor promotional training means training provided by any person for the purpose of promoting its products
or services. It does not include training provided under a Government contract or by a contractor to facilitate use
of products or services it furnishes under a Government contract.

See. 2635.204 Exceptions

The prohibitions set forth in Sec. 2635.202(a) do not apply to a gift accepted under the circumstances described
in paragraphs (a) through (I) of this section and a gift accepted in accordance with one of those paragraphs will
not be deemed to violate the principles set forth in Sec. 2635.101(b). Even though acceptance of a gift may be
permitted by one of the exceptions contained in paragraphs (a) through (I) of this section, it is never inappropriate
and frequently prudent for an employee to decline a gift offered by a prohibited source or because ot his official
position.

(a) Gifts of $20 or less. An employee may accept unsolicited gifts having an aggregate market value of $20 or
less per occasion, provided that the aggregate market value of individual gifts received from any one person under
the authority of this paragraph shall not exceed $50 in a calendar year. This exception does not apply to gifts of
cash or of investment interests such as stock, bonds, or certificates of deposit. Where the ma-ret value of a gift
or the aggregate market value of gifts offered on any single occasion exceeds $20, the employee may not pay the
excess value over $20 in order to accept that portion of the gift or those gifts worth $20. Where the aggregate
value of tangible items offered on a single occasion exceeds $20, the employee may decline any distinct and
separate item in order to accept those items aggregating $20 or less.

Example 1: An employee of the Securities and Exchange Commission and his spouse have been invited by a
representative of a regulated entity to a Broadway play, tickets to which have a face value of $30 each. The
aggregate market value of the gifts offered on this single occasion Is $60, $40 more than the $20 amount that
may be accepted for a single event or presentation. The employee may not accept the gift of the evening of
entertainment. He and his spouse may attend the play only if he pays the full $60 value of the two tickets.

Example 2: An employee of the Defense Mapping Agency has been invited by an association of cartographers
to speak about his agency's role in the evolution of missile technology. At the conclusion of his speech, the
association presents the employee a framed map with a market value of $18 and a book about the history of
cartography with a market value of $15. The employee may accept the map or the book, but not both, since the0 aggregate value of these two tangible items exceeds $20.

Example 3: On four occasions during the calendar year, an employee of the Defense Logistics Agency was
given gifts worth $10 each by four employees of a corporation that is a DLA contractor. For purposes of applying
the yearly $50 limitation on gifts of $20 or less from any cne person, the four gifts must be aggrogated because
a person is defined at Sec. 2635.102(k) to mean not only the corporate entity, but its officers and employees as
well. However, foe' purposes of applying the $50 aggregate limitation, the employee would not have to include the
value of a birthday present received from his cousin, who is employed by the same corporation, if he can accept
the birthday present under the exception at Sec. 2635.204(b) for gifts based on a personal relationship.

Example 4: Under the authority of 31 U.S.C. 1353 for agencies to accept payments from non-Federal sources
in connection with attendance at certain meetings or similar functions, the Environmental Protection Agency has
accepted an association's gift of travel expenses and conference fees for an employee of its Office of Radiation
Programs to attend an international conference on "The Chernobyl Experience." While at the conference, the
employee may accept a gift of $20 or less from the association or from another person attending the conference
even though it was not approved in advance by the EPA. Although 31 U.S.C. 1353 is the only authority under
which an agency may accept gifts from certain non-Federal sources in connection with its employees' attendance
at such functions, a gift of $20 or less accepted under Sec. 2635.204(a) is a gift to the employee rather than to
his employing agency.

Example 5: A Navy contracting officer is participating in a procurement for environmental cleanup services at a
Navy installation, that has recently been closed. She is presently involved in negotiations with three competing
contractors, one of whom has offered her a fancy ballpoint pen embossed with its corporate logo. Even though
the pen has a market value of $18 and could be accepted under the $20 de minimis exception at Sec. 2635.204(a),
the contracting officer cannot accept the competing contractor's gift. Under the procurement integrity provisions at
41 U.S.C. 423, she is a "procurement official" for that contract and, except as specifically permitted by the
regulations implementing that statute, she is prohibited prior to award from accepting a gift from a competing
contractor for that contract. The Federal Acquisition Regulation at 48 CFR 3.104 contains an exception for gifts
with a market value of $10 or less.

(b) Gifts based on a personal relationship. An employee may accept a gift given under circumstances which makeit clear that the gift is motivated by a family relationship or personal friendship rather than the position of the

employee. Relevant factors in making such a determination include the history of the relationship and whether the
family member or friend personally pays for the gift.
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Example 1: An employee of the Federal Deposit Insurance Corporation has been dating a secretary employed
by a member bank. For Secretary's Week, the bank has given each secretary 2 tickets to an off-Broadway musical
review and has urged each to invite a family member or friend to share the evening of entertainment. Under the 0
circumstances, the FDIC employee may accept his girlfriend's invitation to the theater. Even though the tickets were
initially purchased by the member bank, they were given without reservation to the secretary to use as she wished,
and her invitation to the employee was motivated by their personal friendship.

Example 2: Three partners in a law firm that handles corporate mergers have invited an employee of the Federal
Trade Commission to join them in a golf tournament at a private club at the firm's expense. The entry fee is $500
per foursome. The employee cannot accept the gift of one-quarter of the entry fee even though he and the three
partners have developed an amicable relationship as a result of the firm's dealings with the FTC. As evidenced
in part by the fact that the fees are to be paid by the firm, it is not a personal friendship but a business relationship
that is the motivation behind the partners' gift.

(c) Discounts and similar benefits. In addition to those opportunities and benefits excluded from the definition of
a gift by Sec. 2635.203(b)(4), an employee may accept:

(1) Reduced membership or other fees for participation in organization activities offered to all Government
employees or all uniformed military personnel by professional organizations if the only restrictions on membership
relate to professional qualifications; and

(2) Opportunities and benefits, including favorable rates and commercial discounts not precluded by
paragraph (c)(3) of this section:

(i) Offered to members of a group or class in which membership is unrelated to Government
employment;

(ii) Offered to members of an organization, such as an employees' association or agency credit
union, in which membership is related to Government employment if the same offer is broadly available to large
segments of the public through organizations of similar size; or

(iii) Offered by a person who is not a prohibited source to any group or class that is not defined
in a manner that specifically discriminates among Government employees on the basis of type of official
responsibility or on a basis that favors those of higher rank or rate of pay; provided, however, that

(3) An employee may not accept for personal use any benefit to which the Government is entitled as the
result of an expenditure of Government funds.

Example 1: An employee of the Consumer Product Safety Commission may accept a discount of $50 on a
microwave oven offereC¢ by the manufacturer to all members of the CPSC employees' association. Even though
the CPSC is currently conducting studies on the safety of microwave ovens, the $50 discount is a standard offer
that the manufacturer has made broadly available through a number of similar organizations to large segments of
the public.

Example 2: An Assistant Secretary may not accept a local country club's offer of membership to all members of
Department Secretariats which includes a waiver of its $5,000 membership initiation fee. Even though the country
club is not a prohibited source, the offer discriminates in favor of higher ranking officials.

Example 3: The administrative officer for a district office of the Immigration and Naturalization Service has signed
an INS order to purchase 50 boxes of photocopy paper from a supplier whose literature advertises that it will give
a free briefcase to anyone who purchases 50 or more boxes. Because the paper was purchased with INS funds,
the administrative officer cannot keep the briefcase which, if claimed and received, is Government property.

(d) Awards and honorary degrees

(1) An employee may accept gifts, other than cash or an investment interest, with an aggregate market
value of $200 or less if such gifts are a bona fide award or incident to a bona fide award that is given for
meritorious public service or achievement by a person who does not have interests that may be substantially
affected by the performance or nonperformance of the employee's official duties or by an association or other
organization the majority of whose members do not have such interests. Gifts with an aggregate market value in
excess of $200 and awards of cash or investment interests offered by such persons as awards or incidents of
awards that are given for these purposrs may be accepted upon a written determination by an agency ethics official
that the award is made as part of an established program of recognition:

(i) Under which awards have been made on a regular basis or which is funded, wholly or in part,
to ensure its continuation on a regular basis; and

(li) Under which selection of award recipients is made pursuant to written standards.
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(2) An employee may accept an honorary degree from an institution of higher education as defined at 20
U.S.C. 1141(a) based on a written determination by an agency ethics official that the timing of the award of the
degree would not cause a reasonable person to question the employee's impartiality in a matter affecting the
institution.

(3) An employee who may accept an award or honorary degree pursuant to paragraph (d)(1) or (2) of this

section may also accept meals and entertainment given to him and to members of his family at the event at which
the presentation takes place.

Example 1: Based on a determination by an agency ethics official that the prize meets the criteria set forth in Sec.
2635.204(d)(1), an employee of the National Institutes of Health may accept the Nobel Prize for Medicine, including
the cash award which accompanies the prize, even though the prize was conferred on the basis of laboratory work
performed at NIH.

Example 2: Prestigious University wishes to give an honorary degree to the Secretary of Labor. The Secretary
may accept the honorary degree only if an agency ethics official determines in writing that the timing of the award
of the degree would not cause a reasonable person to question the Secretary's impartiality in a matter affecting the
university.

Example 3: An ambassador selected by a nonprofit organization as recipient of its annual award for distinguished
service in the interest of world peace may, together with his wife, and children, attend the awards ceremony dinner
and accept a crystal bowl worth $200 presented during the ceremony. However, where the organization has also
offered airline tickets for the ambassador and his family to travel to the city where the awards ceremony is to be
held, the aggregate value of the tickets and the crystal bowl exceeds $200 and he may accept only upon a written
determination by the agency ethics official that the award is made as part of an established program of recognition.

(e) Gifts based on outside business or employment relationships. An employee may accept meals, lodgings,
transportation and other benefits:

(1) Resulting from the business or employment activities of an employee's spouse when it is clear that
such benefits have not been offered or enhanced because of the employee's official position;

Example 1: A Department of Agriculture employee whose husband is a computer programmer employed by an
Agriculture Department contractor may attend the company's annual retreat for all of its employees and their
families held at a resort facility. However, under Sec. 2635.502, the employee may be disqualified from performing
official duties affecting her husband's employer.

Example 2: Where the spouses of other clerical personnel have not been invited, an employee of the Defense
Contract Audit Agency whose wife is a clerical worker at a defense contractor may not attend the contractor's
annual retreat in Hawaii for corporate officers and members of the board of directors, even though his wife received
a special invitation for herself and her spouse.

(2) Resulting from his outside business or employment activities when it is clear that such benefits have
not been offered or enhanced be :ause of his official status; or

Example 1: The members of an Army Corps of Engineers environmental advisory committee that meets 6 times
per year are special Government employees. A member who has a consulting business may accept an invitation
to a $50 dinner from her corporate -,lient, an Army construction contractor, unless, for exampln, the invitation was
extended in order to discuss the activities of the committee.

(3) Customarily provided by a prospective employer in connection with bona fide employment discussions.
If the prospective employer has interests that could be affected by performance or nonperformance of the
employee's duties, acceptance is permitted only if the employee first has complied with the disqualification
requirements of subpart F of this part applicable when seeking employment.

Example 1: An employee of the Federal Communications Commission with responsibility for drafting regulations
affecting all cable television companies wishes to apply for a job opening with a cable television holding company.
Once she has properly disqualified herself from further work on the regulations as required by subpart F of this
part, she may enter into employment discussions with the company and may accept the company's offer to pay for
her airfare, hotel and meals in connection with an Interview trip.

(4) For purposes of paragraphs (e)(1) through (3) of this section, employment shall have the meaning setO forth in Sec. 2635.603(a).

(f) Gifts from a political organization. An employee who is exempt under 5 U.S.C. 7324(d) from the Hatch Act
prohibitions against active participation in political management or political campaigns may accept meals, lodgings,
transportation and other benefits, including free attendance at events, when provided, in connection with such active
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participation, by a political organization described in 26 U.S.C. 527(e). Any other employee, such as a security
officer, whose official duties require him to accompany an exempt employee to a political event may accept meals,
free attendance and entertainment provided at the event by such a political organization.

Example 1: The Secretary of the Department of Health and Human Services is exempt from the noted Hatch Act
restrictions. He may accept an airline ticket and hotel accommodations furnished by the campaign committee of
a candidate for the United States Senate in order to give a speech in support of the candidate.

(g) Widely attended gatherings and other events

(1) Speaking and similar engagements. When an employee Is assigned to participate as a speaker or
panel participant or otherwise to present information on behalf of the agency at a conference or other event, his
acceptance of an offer of free attendance at the event on the day of his presentation is permissible when provided
by the sponsor of the event. The employee's participation in the event on that day is viewed as a customary and
necessary part of his performance of the assignment and does not involve a gift to him or to the agency.

(2) Widely attended gatherings. When there has been a determination that his attendance Is In the interest
of the agency because it will further agency programs or operations, an employee may accept a sponsor's
unsolicited gift of free attendance at all or appropriate parts of a widely attended gathering of mutual interest to a
number of parties. A gathering is widely attended if, for example, it is open to members from throughout a given
industry or profession or if those in attendance represent a range of persons interested in a given matter. For
employees subject to a leave system, attendance at the event shall be on the employee's own time or, if authorized
by the employee's agency, on excused absence pursuant to ap!,licable guidelines for granting such absence, or
otherwise without charge to the employee's leave account.

(3) Determination of agency interest. The determination of agency interest required by paragraph (g)(2)
of this section shalI be made orally or in writing by the agency designee.

(i) If the sponsor is a person who has interests that may be substantially affected by the
performance or nonperformance of an employee's official duties or an association or organization the majority of
whose members have such interests, the employee's participation may be determined to be in the interest of the
agency only where there is a written finding by the agency designee that the agency's interest in the employee's
participation in the event outweighs concern that acceptance of the gift of free attendance may or may appear to
Improperly influence the employee in the performance of his official duties. Relevant factors that should be
considered by the agency designee include the importance of the event to the agency, the nature and sensitivity
of any pending matter affecting the interests of the sponsor of the event, the significance of the employee's role
in any such matter, the purpose of the event, the identity of other expected participants and the monetary value
of the gift of free attendance.

(ii) A blanket determination of agency interest may be issued to cover all or any category of
invitees other than those as to whom a finding is required by paragraph (g)(3)(i) of this section. Where a finding
under paragraph (g)(3)(i) of this section is required, a written determination of agency interest, including the
necessary finding, may be issued to cover two or more employees whose duties similarly affect the interests of the
sponsor or its members.

(4) Free attendance. For purposes of paragraphs (g)(1) and (2) of this section, free attendance may
include waiver of all or part of a conference or other fee or the provision of food, refreshments, entertainment,
instruction and materials furnished to all attendees as an integral part of the event. It does not include travel
expenses, lodgings, entertainment collateral to the event, or meals taken other than in a group setting with all
other attendees.

Note: There are statutory authorities implemented other than by part 2635 under which an agency or an employee
may be able to accept free attendance or other items not included in the definition of free attendance, such as
travel expenses.

(5) Cost provided by sponsor of event. The cost of the employee's attendance will not be considered to
be provided by the sponsor where a person other than the sponsor designates the employee to be invited and
bears the cost of the employee's attendance through a contribution or other payment Intended to facilitate that
employee's attendance. Payment of dues or a similar assessment to a sponsoring organization does not constitute
a payment Intended to facilitate a particular employee's attendance.

(6) Accompanying spouse. When others in attendance will generally be accompanied by spouses, the
agency designee may authorize an employee to accept a sponsor's invitation to an accompanying spouse to
participate in all or a portion of the event at which the employee's free attendance is permitted under paragraph
(g)(1) or (2) of this section. The authorization required by this paragraph may be provided orally or in writing.

Example 1: An aerospace industry association that is a prohibited source sponsors a seminar for which it charges
a fee of $100. An Air Force contractor pays $500 to the association so that the association can extend free
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invitations to five Air Force officials designated by the contractor. The Air Force officials may not accept the gifts
of free attendance. Because the contractor specified the invitees and bore the cost of their attendance, the gift of
free attendance is considered to be provided by the company and not by the sponsoring association. Had the
contractor paid $500 to the association in order that it might Invite any five Federal employees, an Air Force official
to whom the sponsoring association extended one of the five invitations could attend if his participation were
determined to be in the interest of the agency.

Example 2: An employee of the Department of the Treasury authorized to participate In a panel discussion of
economic issues as part of a one-day conference may accept the sponsor's waiver of the conference fee. Under
the separate authority of Sec. 2635.204(a), he may accept a token of appreciation for his speech having a market
value of $20 or less.

V

Example 3: An Assistant U.S. Attorney is invited to attend a luncheon meeting of a local bar association to hear
a distinguished judge lecture on cross-examining expert witnesses. Although members of the bar association are
assessed a $15 fee for the meeting, the Assistant U.S. Attorney may ecaep the bar association's offer to attend
for free, even without a determination of agency interest. The gift can be accepted under the $20 de minimis
exception at Sec. 2635.204(a).

Example 4: An employee of the Department of the Interior aiAhoriz¢& * speak on the first day of a four-day
conference on endangered species may accept th, sponsor's waiver of tei,, conference fee for the first day of the
conference. If the conference is widely attended, he may be authorzead. based on a determination that his
attendance is in the agency's interest, to accept the sponsoo's offer to waive the attendance fee for the remainder
of the conference.

(h) Social invitations from persons other than prohibited sources. An employee may accept food, refreshments and
entertainment, not including travel or lodgings, at a social event attended by several persons where:

(1) The invitation is from a person who is not a prohibited source; and

(2) No fee is charged to any person in attendance.

Example 1: Along with several other Government officials and a number of individuals from the private sector,
the Administrator of the Environmental Protection Agency has been invited to the premier showing of a new
adventure movie about industrial espionage. The producer is paying all costs of the showing. The Administrator
may accept the invitation since the producer is not a prohibited scarce and no attendance fee is being charged to
anyone who has been invited.

Example 2: An employee of the White House Press Office has been invited to a cocktail party given by a noted
Washington hostess who is not a prohibited source. The employee may attend even though he has only recently
been introduced to the hostess and suspects that he may have been invited because of his official position.

(i) Meals, refreshments and entertainment in foreign areas. An employee assigned to duty in, or on official travel
to, a foreign area as defined in 41 CFR 301-7.3(c) may accept food, refreshments or entertainment in the course
of a breakfast, luncheon, dinner or o'her meeting or event provided:

(1) The market value in the foreign area of the food, refreshments or entertainment provided at the meeting
or event, as converted to U.S. dollars, does not exceed the per diem rate for the ,oreign area specified in the U.S.
Department of State's Maximum Per Diem Allowances for Foreign Areas, Per Diem Supplement Section 925 to the
Standardized Regulations (GC,FA) available from the Superintendent of Documents, U.S. Government Printing
Office, Washington, DC 20402;

(2) There is participation in the meeting or event by non-U.S. citizens or by representatives of foreign
governments or other foreign entities;

(3) Attendance at the meeting or event is part of the employee's official duties to obtain information,
disseminate information, promote the export of U.S. goods and services, represent the United States or otherwise
further programs or operations of the agency or the U.S. mission in the foreign area; and

(4) The gift of meals, refreshments or entertainment is from a person other than a foreign government
as defined in 5 U.S.C. 7342(a)(2).

Example 1: A number of local businessmen in a developing country are anxious for a U.S. company to locate a
manufacturing facility in their province. An official of the Overseas Private Investment Corporatlort may accompany
the visiting vice president of the U.S. company to a dinner meeting hosted by the businessmen at a province
restaurant where the market value of the food and refreshments does not exceed the per diem rate for that country.

() Gifts to the President or Vice President. Because of considerations relating to the conduct of their offices,
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including those of protocol and etiquette, the President or the Vice President may accept any gift on his own behalf
or on behalf of any family member, provided that such acceptance does not violate Sec. 2635.202(c)(1) or (2), 18
U.S.C. 201(b) or 201 (c)(3), or the Constitution of the United States.

(k) Gifts authorized by supplemental agency regulation. An employee may accept any gift the acceptance of which
is specifically authorized by a supplemental agency regulation.

(I) Gifts accepted under specific statutory authority. The prohibitions on acceptance of gifts from outside sources
contained in this subpart do not apply to any item, receipt of which is specifically authorized by statute. Gifts which
may be received by an employee under the authority of specific statutes include, but are not limited to:

(1) Free attendance, course or meeting materials, transportation, lodgings, food and refreshments or
reimbursements therefor incident to training or meetings when accepted by the employee under the authority of 5
U.S.C. 4111 from an organization with tax-exempt status under 26 U.S.C. 501 (c)(3) or from a person to whom the
prohibiticns in 18 U.S.C. 209 do not apply. The employee's acceptance must be approved by the agency in
accordance with Sec. 410.701 through Sec. 410,706 of this title: or

Note: 23 U.S.C. 501(c)(3) is authority for tax-exempt treatment of a limited class of nonprofit organizations,
including those organized and operated for charitable, religious or educational purposes. Many nonprofit
organizations are not exempt from taxation under this section.

(2) Gifts from a foreign government or international or multinational organization, or its representative,
when accepted by the employee under the authority of the Foreign Gifts and Decorations Act, 5 U.S.C. 7342. As
a condition of acceptance, an employee must comply with requirements imposed by the agency's regulations or
procedures imp;ementing that Act.

Sec. 2635.205 Proper disposition of prohibited gifts

(a) An employee who has received a gift that cannot be accepted under this subpart shall, unless the gift is
accepted ýby an agency acting under specific statutory authority:

(1) Return any tangible item to th,, donor or pay the donor its market value. An employee whn cannot

ascertain the actual market value of an item may estimate its market value by reference to the retail cost of similar
items of like quality. See Sec. 2635.203(c).

Example 1: To avoid public embarrassment to the seminar sponsor, an employeo of the National Park Service
did not decline a barometer worth $200 given at the conclusion of his speech on Federal lands policy. The
employee must either return the barometer or promptly reimburse the soonsor $200.

(2) When it is not practical to return a tangible item because it is perishable, the item may, at the
discretion of the employee's supervisor or an agency ethics official, be given to an appropriate charity, shared within
the recipient's office, or destroyed.

Example 1: With approval by the recipient's supervisor, 3 floral arrangement sent by a disability claimant to a
helpful employee of the Social Security Administration may be placed in the office's reception area.

(3) For any entertainment, favor, service, benefit or other in angible, reimburse the donor the market value.
Subsequent reciprocation by the employee does not constitute reimbursement.

Example 1: A Department of Defense employee wishes to attend a charitable event to which he has been offered
a $300 ticket by a prohibited source. Although his attendance is not in the interest of the agency under Sec.
2635.204(g), he may attend if he reimburses the donor the $300 lace value of the ticket.

(4) Dispose of gifts from foreign governments or international organizations in accordance with 41 CFR
part 101-49, and dispose of materials received in conjunction with official travel in accordance with 41 CFR
101-25.103.

(b) An agency may authorize disposition or return of gifts at Government expense. Employees may use penalty
mail to forward reimbursements required or permitted by this section.

(c) An employee who, on his own initiative, promptly complies with the requirements of this section will not be
deemed to have improperly accepted an unsolicied gift. An employee who promptly consults his agency ethics
official to determine whether acceptance of an unsolicited gift is proper and who, upon the advice of the ethics
official, returns the gift or otherwise disposes of the gift in accordance with this section, will be considered to have
complied with the requirements of this section on his own initiative.
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c 2SUBPART C: GIFTS BETWEEN EMPLOYEES

Sec. 2635.301 Overview

This subpart contains standards that prohibit an employee from giving, donating to, or soliciting contributions for,
a gift to an official superior and from accepting a gift from an employee receiving less pay than himself, unless the
Item is excluded from the definition of a gift or falls within one of the exceptions set forth in this subpart.

Sec. 2635.302 General standards

(a) Gifts to superiors. Except as provided In this subpart, an employee may not:

(1) Directly or indirectly, give a gift to or make a donation toward a gift for an official superior; or

(2) Solicit a contribution from another employee for a gift to either his own or the other
employee's official superior.

(b) Gifts from employees receiving less pay. Except as provided In this subparl, an employee may not,

directly or indirectly, accept a gift from an employee receiving less pay than himsef# unless:

(1) The two employees are not in a subordinate-official superior relationship; and

(2) There is a personal relationship between the two employees that would Justify the gift.

(c) Limitation on use of exceptions. Notwithstanding any exception provided in this subperti, an official
superior shall not coerce the offering of a gift from a subordinate.

Sec. 2635.303 Definitions

For purposes of this subpart, the following definitions shall apply:

(a) Gift has the meaning set forth in Sec. 2635.203(b). For purposes of that definition an employee will be deemed
to have paid market value for any benefit received as a result of his participation in any carpool or other such
mutual arrangement involving another employee or other employees if he bears his fair proportion of the expense
or effort involved.

(b) Indirectly, for purposes of Sec. 2635.302(b), has the meaning set forth In Sec. 2635.203(f). For purposes of
Sec. 2635.302(a), it includes a gift:

(1) Given with the employee's knowledge and acquiescence by his parent, sibling, spouse, child, or
dependent relative; or

(2) Given by a person other than the employee under circumstances where the employee has promised
or agreed to reimburse that person or to give that person something of value in exchange for giving the gift.

(c) Subject to paragraph (a) of this section, market value has the meaning set forth in Sec. 2635.203(c).

(d) Official superior means any other employee, other than the President and the Vice President, including but not
limited to an immediate supervisor, whose official responsibilities include directing or evaluating the performance of
the employee's official duties or those of any other official superior of the employee. For purposes of this subpart,
an employee is considered to be the subordinate of any of his official superiors.

(e) Solicit means to request contributions by personal communication or by general announcement.

(f) Voluntary contribution means a contribution given freely, without pressure or coercion. A contribution is not
voluntary unless it is made in an amount determined by the contributing employee, except that where an amount
for a gift is included in the cost for a luncheon, reception or similar event, an employee who freely chooses to pay
a proportionate share of the total cost in order to attend will be deemed to have made a voluntary contribution.
Except in the case of contributions for a gift included in the cost of a luncheon, reception or similar event, a
statement that an employee may choose to contribute less or not at all shall accompany any recommendation of
an amount to be contributed for a gift to an official superior.. Example 1: A supervisory employee of the Agency for International Development has just been reassigned from
Washington, DC to Kabul, Afghanistan. As a farewell party, 12 of her subordinates have decided to take her out
to lunch at the Khyber Repast. It is understood that each will pay for his own meal and that the cost of the
supervisor's lunch will be divided equally among the twelve. Even though the amount they will contribute is not
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determined until the supervisor orders lunch, the contribution made by those who choose to participate in the
farewell lunch is voluntary. E
Sec. 2635.304 Exceptions

The prohibitions set forth in Sec. 2635.302(a) and (b) do not apply to a gift given or accepted under the
circumstances described in paragraph (a) or (b) of this section. A contribution or the solicitation of a contribution
that would otherwise violate the prohibitions set forth In Sec. 2635.302(a) and (b) may only be made in accordance
with paragraph (c) of this section.

(a) General exceptions. On an occasional basis, including any occasion on which gifts are traditionally given or
exchanged, the following may be given to an official superior or accepted from a subordinate or other employee
receiving less pay:

(1) Items, other than cash, with an aggregate market value of $10 or less per occasion;

(2) Items such as food and refreshments to be shared in the office among several employees:

(3) Personal hospitality provided at a residence which is of a type and value customarily provided by the
employee to personal friends;

(4) Items given in connection with the receipt of personal hospitality if of a type and value customarily
given on such occasions; and

(5) Leave transferred under subpart I of part 630 of this title to an employee who is not an immediate
supervisor, unless obtained in violation of Sec. 630.912 of this title.

Example 1: Upon returning to work following a vacation at the beach, a claims examiner with the Department of
Veterans Affairs may give his supervisor, and his supervisor may accept, a bag of saltwater taffy purchased on the
boardwalk for $8.

Example 2: An employee of the Federal Deposit Insurance Corporation whose bank examination responsibilities
require frequent travel may not bring her supervisor, and her supervisor may not accept, souvenir coffee mugs from
each of the cities she visits in the course of performing her duties, even though each of the mugs costs less than
$5. Gifts given on this basis are not occasional.

Example 3: The Secretary of Labor has Invited the agency's General Counsel to a dinner party at his home.
The General Counsel may bring a $15 bottle of wine to the dinner party and the Secretary may accept this
customary hostess gift from his subordinate, even though its cost is in excess of $10.

Example 4: For Christmas, a secretary may give his supervisor, and the supervisor may accept, a poinsettia plant
purchased for $10 or less. The secretary may also invite his supervisor to a Christmas party in his home and the
s,,pervisor may attend.

(I)) Special, Infrequent occasions. A gift appropriate to the occasion may be given to an official superior or
accepted from a subordinate or other employee receiving less pay:

(1) In recognition of infrequently occurring occasions of personal significance such as marriage, illness,
or the birth or adoption of a child; or

(2) Upon occasions that terminate a subordinate-official superior relatlonm3hlp, such as retirement,
resignation, or transfer.

Example 1: The administrative assistant to the personnel director of the Tonnessee Valley Authority may send a
$30 floral arrangement to the personnel director who is In the hospital re. vering from surgery. The personnel
director may accept the gift.

Example 2: A chemist employed by the Food and Drug Administration has been invited to the wedding of the lab
director who is his official superior. He may give the lab director and his bride, and they may accept, a place
setting in the couple's selected china pattern purchased for $70.

Example 3: Upon the occasion of the supervisor's retirement from Federal service, an employee of the Fish and
Wildlife Service may give her supervisor a book of wildlife photographs which she purchased for $19. The retiring
supervisor may accept the book.

(c) Voluntary contributions. An employee may solioit voluntary contributions of nominal amounts from fellow s
employees for an appropriate gift to an official superior and an employee may make a voluntary contribution of a
nominal amount to an appropriate gift to an official superior:
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(1) On a special, infrequent occasion as described in paragraph (b) of this section; or

(2) On an occasional basis, for items such as food and refreshments to be shared in the office among
several employees.

An employee may accept such gifts to which a subordinate or other employee receiving less pay than himself htos
contributed.

Example 1: To mark the occasion of his retirement, members of the immediate staff of the Under Secretary of the
Army would like to give him a party and provide him with a gift certificate. They may distribute an announcement
of the party and include a nominal amount for a retirement gift in the fee for the party.

Example 2: The General Counsel of the National Endowment for the Arts may not collect contributions for a
Christmas gift for the Chairman. Christmas occurs annually and is not an occasion of personal significance.

Example 3: Subordinates may not take up a collection for a gift to an official superior on the occasion of the
superior's swearing in or promotion to a higher grade position within the supervisory chain of that organization.
These are not events that mark the termination of the subordinate-official superior relations hi, , nor are they events
of personal significance within the meaning of Sec. 2635.304(b). However, subordinates may take up a r~.ollection
and emnployees may contribute $3 each to buy refreshments to be consumed by everyone in the immediate offike
to mark either such occasion.
Example 4: Subordinates may each contribute a nominal amount to a fund to give a gift to an official superior
upon the occasion of that superior's transfer or promotion to a position outside the organization.

Example 5: An Assistant Secretary at the Department of the Interior is getting married. His secretary has decided
that a microwave oven would be a nice gift from his staff and has informed each of the Assistant Secretary's
subordinates that they should contribute $5 for the gift. Her metfc'd of collection is improper. Although she may
recommend a $5 contribution, the recommendation must be coupled with a statement that the employee whose
contribution is solicited is free to contribute less or nothing at all.

SUBPART D: CONFUCTING FINANCIAL INTERESTS. Sec. 2635.401 Overview

This subpart contains two provisions relating to financial interests. One is a disqualification requirement and the
other is a prohibition on acquiring or continuing to hold specific financial interests. An employee may acquire or
hold any financial interest not prohibited by Sec. 2635.403. Notwithstanding that his acquisition or holding of a
particular interest is proper, an employee is prohibited in accordance with Sec. 2635.402 of this subpart from
participating in an official capacity in any particular matter in which, to his knowledge, he or any person whose
interests are imputed to him has a financial interest, if the particular matter will have a direct and predictable effect
on that interest.

Sec. 2635.402 Disqualifying financial Interests

(a) Statutory prohibition. An employee Is prohibited by criminal statute, 18 U.S.C. 208(a), from participating
personally and substantially in an official capacity in any particular mater In which, to his knowledge, he
or any person whose Interests are Imputed to him under this statute has a financial Interest, if the
particular matter will have a direc and predictable effect on that interest.

Note: Standards applicable when seeking non-Federal employment are contained in subpart F of this part and,
if followed, will ensure that an employee does not violate 18 U.S.C. 208(a) or this section when he is negotlating
for or has an arrangement concerning future employment. In all other cases where the employee's participation
would violate 18 U.S.C. 208(a), an employee shall disqualify himself from participation in the matter in accordance
with paragraph (c) of this section or obtain a waiver, as described in paragraph (d) of this section.

(b) Definitions. For purposes of this section, the following definitions shall apply:

(1) Direct and predictable effect.

(I) A particular matter will have a direct effect on a financial interest if there is a close causal
link between any decision or action to be taken in the matter and any expected effect of the matter on the financial
interest. An effect may be direct even though it does not occur immediately. A particular matter will not have a

* direct effect on a financial interest, however, if the chain of causation is attenuated or is contingent upon the
ccourrence of events that are speculative or that are independent of, and unrelated to, the matter. A particular
matter that has an effect on a financial interest only as a consequence of its effects on the general economy does
not have a direct effect within the meaning of this subpart.
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(ii) A particular matter will have a predictable effect if there is a real, as opposed to a speculative
possibility that the ma.ter will affect the financial interest. It is not necessary, however, that the magnitude of the
gain or loss be known, and the dollar amount of the gain or loss is immaterial.

Note: If a particular matter involves a specific party or parties, generally the matter will at most only have a direct
and predictable effect, for purposes of this subpart, on a financial interest of the employee in or with a party, such
as the employee's interest by virtue of owning stock. There may, however, be some situations in which, under the
above standards, a particular matter will have a direct and preoictable effect on an employee's financial interests
in or with a nonparty. For example, If a party is a corporation, a particular matter may also have a direct and
predictable effect on an employee's financial interests through ownership of stock in an affiliate, parent, or subsidiary
of that party. Similarly, the disposition of a protest against the award of a contract to a particular company may
also have a direct and predictable effect on an employee's financial interest in another company listed as a
subcontractor In the proposal of one of the competing offerors.

Example 1: An employee of the National Library of Medicine at the National Institutes of Health has just been
asked to serve on the technical evaluation panel to review proposals for a new library computer search system.
DEF Computer Corporation, a closely hald company in which he and his wife own a majority bf the stock, has
submitted a proposal. Because award of the systems contract to DEF or to any other offeror will have a direct
and predictable effect on both his and his wife's financial interests, the employee cannot participate on the technical
evaluation team unless his disqualificetion has been waived.

Example 2: Upon assignment to the technical evaluation panel, the employee in the preceding example finds that
DEF Computer Corporation has not submitted a proposal. Rather, LMN Corp., with which DEF competes for
private sector business, is one of the six offerors. The employee is not disqualified from serving on the technical
evaluation panel. Any effect on the employee's financial interests as a result of the agency's decision to award or
not award the systems contract to LMN would be at most indirect and speculative.

(2) Imputed interests. For purposes of 18 U.S.C. 208(a) and this subpart, the financial interests of the
following persons will serve to disqualify an employee to the same extent as if they were the employee's own
interests:

(i) The employee's spouse;

(ii) The employee's minor child;

(iii) The employee's general partner;

(iv) An organization or entily which the employee serves as officer, director, trustee, general
partner or employee; and

(v) A person with whom the employee is negotiating for or has an arrangement concerning
prospective employment. (Employees who are seeking other employment should refer to and comply with the
standards in subpart F of this part).

Example 1: An employee of the Department of Education serves without compensation on the board of directors
of Kinder World, Inc., a nonprofit corporation that engages in good works. Even though her personal financial
interests will not be affected, the employee must disqualify herself from participating in the review of a grant
application submitted by Kinder World. Award or denial of the grant will affect the financial interests of Kinder
World and its financial interests are imputed to her as a member of its board of directors.

Example 2: The spouse of an employee of the Food and Drug Administration has obtained a position with a well
established biomedical research company. The company has developed an artificial limb for which it is seeking
FDA approval and the employee would ordinarily be asked to participate in the FDA's review and approval process.
The spouse is a salaried employee of the company and has no direct ownership interest in the company. Nor does
she have an indirect ownership interest, as would be the case, tor example, if she were participating in a pension
plan that held stock in the company. Her position with the company is such that the granting or withholding of FDA
approval will not have a direct and predictable effect on her salary or on her continued employment with the
company. Since the FDA approval process will not affect his spouse's financial interests, the employee is not
disqualified under Sec. 2635.402 from participating in that process. Nevertheless, the financial interests of the
spouse's employer may be disqualifying under the impartiality principle, as implemented at Sec. 2635.502.

(3) Particular matter. The term particular malter encompasses only matters that involve deliberation,
decision, or action that is focused upon the interests of specific persons, or a discrete and identifiable class of
persons. Such a matter is covered by this subpart even if it does not involve formal parties and may include
governmental action such as legislation or policy-making that is narrowly focused on the interests of such a discrete
and identifiable class of persons. The term particular matter, however, does not extend to the consideration or
adoption of broad policy options that are directed to the interests of a largs and diverse group of persons. The
particular matters covered by this subpart include a judicial or other proceeding, application, request for a ruling or
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other determination, contract, claim, controversy, charge, accusation or arrest.

Example 1: The Internal Revenue Service's amendment of its regulations to change the manner in which
depwreciation is calculated Is not a particular matter, nor is the Social Security Administration's consideration of
changes to its appeal procedures for disability claimants.

Example 2: Consideration by the Interstate Commerce Commission of regulations establishing safety standards
for trucks on interstate highways involves a particular matter.

(4) Personal and substantial. To participate personally means to participate directly. It includes the
direct anid active supervision of the participation of a subordinate in the matter. To participate substantially means
that the employee's involvement is of significance to the matter. Participation may be substantial even though it
is not determinative of the outcome of a particular matter. However, it requires more than official responsibility,
knowledge. perfunctory involvement, or involvement on an administrative or peripheral issue. A finding of
substantiality should be based not only on the effort devoted to a matter, but also on the importance of the effort.
While a series of peripheral involvements may be insubstantial, the single act of approving or participating in a
critical step rrmay be substantial. Personal and substantial participation may occur when, for example, an employee
participates through decision, approval, disapproval, recommendation, investigation or the rendering of advice in a
particular matter.

(c) Disqualification. Unless the employee is authorized to participate in the particular matter by virtue of a waiver
described in paragraph (d) of this section or because the interest has been divested in accordance with paragraph
(e) of this section, an employee shall disqualify himself from panicipating in a particular matter in which, to his
knowledge, he cor a person whose interests are imputed to him has a financial interest, if the particular matter will
have a direct and predictable effect on that interest. Disqualification is accomplished by not participating in the
particular matter.

(1) Nolification. An employee who becomes aware of the need to disqualify himself from participation in
a particular matter to which he has been assigned should notify the person responsible for his assignment. An
employee who is responsible for his own assignment should take whatever steps are necessary to ensure that he
does not pertfizpate in the matter from which he is disqualified. Appropriate oral or written notification of the
employee's di:squalification may be made to coworkers by the employee or a supervisor to ensure that the
employee is not involved in a matter from which he is disqualified.

(2) Documentation. An employee need not file a written disqualification statement unless he is required
by part 2634 of this chapter to file written evidence of compliance with an ethics agreement with the Office of
Government Ethics or is asked by an agency ethics official or the person responsible for his assignment to file a
written disqualification statement. However, an employee may elect to create a record of his actions by providing
written notico to a supervisor or other appropriate official.

Example 1: An Assistant Secretary of the Department of the Interior owns recreational property that borders on
land which is being considered for annexation to a national park. Annexation would directly and predictably
increase the value of her vacation property a•id, thus, she is disqualified from participating in any way in the
Departmenit's deliberations or decisions regarding the annexation. Because she is responsible for determining which
matters she will work on, she may accomplish her disqualification merely by ensuring that she does not participate
in the matter. Because of the level of her position, however, the Assistant Secretary might be wise to establish
a record that she has acted properly by providing a written disqualification statement to an official superior and by
providing written notification of the disqualification ;o subordinates to ensure that they do not raise or discuss with
her any issues related to the annexation.

(d) Waiver of disqualification. An employee who would otherwise be disqualified by 18 Iu.S.C. 208(a) may be
permitted to participate In a particular matter where the otherwise disqualifying financial interest is the subject of a
regulalory or Individual waiver described in this paragraph, or results from certain Indian birthrights as described in
18 U.S.C. 208(b)(4).

(1) Regulatory waivers. Under 18 U.S.C. 208(b)(2), regulatory waivers of general applicability may be
issued by the Office of Government Ethics based on its determination that particular interests are too remote or too
inconsequential to affect the Integrity of the services of the employees to whom the waivers apply. Pending
issuance of superseding regulatory waivers under this authority, agency regulatory waivers issued under 18 U.S.C.
208(b)(2) as in effect prior to November 30, 1989 continue to apply.

(2) Individual waivers. An individual waiver enabling the employee to participate in one or more particular

matters may be Issued under 18 U.S.C. 208(b)(1) if, in advance of the employee's part-'-ipation:

(i) The employee:

(A) Advises the Government official responsible for the employee's appointment (or other
Government official to whom authority to issue such a waiver for the employee has been delegated) about the
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nature and circumstances of the particular matter or matters; and

(B) Makes full disclosure to such official of the nature and extent of the disqualifying
financial interest; and

(0i) Such official determines, in writing, that the employee's financial interest in the particular matter
or matters is not so substantial as to be deemed likely to affect the integrity of the services which the Government
may expect from such employee.

(3) Federz. advisory committee member waivers. An individual waiver may be issued under
18 U.S.C. 208(b)(3) to a special Government employee serving on, or under consideration for appointment to, an
advisory committee within the meaning of the Federal Advisory Committee Act if the Government official responsible
for the employee's appointment (or other Government official to whom authority to issue such a waiver for the
employee has beer delegated):

(i) Reviews the financial disclosure report filed by the special Government employee pursuant to
the Ethics in Government Act of 1978; and

(ii) Certifies in writing that the need for the individual's services outweighs the potential for a
conflict of interest created by the otherwise disqualifying financial interest.

(4) Consultation and notification regarding waivers. When practicable, an official is required to consult
formally or informally with the Office of Government Ethics prior to granting a waiver referred to in paragraph (d)(2)
or (3) of this section. A copy of each such waiver is to be forwarded to the Director of the Office of Government
Ethics.

(e) Divestiture of a disqualifying financial interest. Upon sale or other divestiture of the asset or other interest that
causes his disqualification from participation in a particular matter, 18 U.S.C. 208(a) and paragraph (c) of this
section will no longer prohibit the employee's participation in the matter.

(1) Voluntary divestiture. An employee who would ,Jtherwise be disqualified from participation in a
particular matter may voluntarily sell or otherwise divest himself of the interest that causes the disqualification.

(2) Directed divestiture. An employee may be required to sell or otherwise divest himself of the
disqualifying financial interest if his continued holding of that interest is prohibited by statute or by agency
supplemental regulation issued in accordance with Sec. 2635.403(a), or if the agency determines in accordance
with Sec. 2635.403(b) that a substantial conflict exists between the financial interest and the employee's duties or
accomplishment of the agenc-y"s mission.

(3) Eligibility for special tax treatment. An employee who is directed to divest an interest may be eligible
to defer the tax consequences of divestiture under subpart J of part 2634 of this chapter. An employee who
divests before obtaining a certificate of divestiture will not be eligible for this special tax treatment.

(f) Official duties that give rise to potential conflicts. Where an employee's official duties create a substantial
likelihood that the employee may be assigned to a particular matter from which he is disqualified, the employee
should advise his supervisor or other person responsible for his assignments of that potential so that conflicting
assignments can be avoided, consistent with the agency's needs.

See. 2635.403 Prohibited financial Interests

An employee shall not acquire or hold any financial interest that he is prohibited from acquiring or holding by
statute, by agency regulation issued in accordance with paragraph (a) of this section or by reason of an agency
determination of substantial conflict under paragraph (b) of this section.

Note: There is no statute of Government-wide applicability prohibiting employees from holding or acquiring any
financial interest. Statutory restrictions, if any, are contained In agency statutes which, in some cases, may be
implemented by agency regulations issued independent of this part.

(a) Agency regulation prohibiting certain financial interests. An agency may, by supplemental agency regulation,
prohibit or restrict the acquisition or hoding of a financial interest or a class of financial interests by agency
employees, or any category of agency employees, and the spouses and minor children of those employees, based
on the agency's determination that the acquisition or holding of such financial interests would cause a reasonable
person to question the impartiality and objectivity with which agency programs are administered. Where the agency
restricts or prohibits the holding of certain financial interests by its employeas' spouses or minor children, any such
prohibition or restriction shall be based on a determination that there is a direct and appropriate nexus between the
prohibition or restriction as applied to spouses and minor children and the efficiency of the service.
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Note: Any prohibition on acquiring or holding a specific financial interest contained in an agency regulation,
instruction or other issuance In effect prior to the effective date of this part shall, for employees of that agency,
constitute a prohibited financial interest for purposes of this paragraph for one year after the effective date of this
part or until issuance of an agency supplemental regulation, whichever occurs first.

(b) Agency determination of substantial conflict. An agency may prohibit or restrict an individual employee from
acquiring or holding a financial interest or a class of financial interests based upon the agency designee's
determination that the holding of such interest or interests will:

(1) Require the employee's disqualification from matters so central or critical to the performance of his

official duties that the employee's ability to perform the duties of his position would be rrmaterially impaired; or

(2) Adversely affect the efficient accomplishment of the agency's mission because another employee cannot
be teadily assigned to perform work from which the employee would be disqualified by reason of the financial
interest.

Example 1: An Air Force employee who owns stock in a major aircraft engine manufacturer is being considered
for promotion to a position that involves responsibility for development of a new fighter airplane. If the agency
"determined that engineering and other decisions about the Air Force's requirements for the fighter would directly
and predictably affect his financial interests, the employee could not, by virtue of 18 U.S.C. 208(a), perform these
significant duties of the position while retaining his stock in the company. The agency can require the employee
to sell his stock as a condition of b.ing selected for the position rather than allowing him to disqualify himself in
particulai matters.

(c) Definition of financial interest. For purposes of this section:

(1) Except as provided in paragraph (c)(2) of this section, the term financial intetest is limited to financial
interests that are owned by the employee or by the employee's spouse or minor children. However, the term is
not limited to only those financial interests that would be disqualifying under 18 U.S.C. 208(a) and Sec. 2635.402.
The term includes any current or contingent ownership, equity, or security interest in real or personal property or
a business and may include an indebtedness or compensated employment relationship. It thus includes, for
example, interests in the nature of stocks, bonds, partnership interests, fee and leasehold interests, mineral and
other property rights, deeds of trust, and liens, and extends to any right to purchase or acquire any such interest,
such as a stock option or commodity future. It does not include a future interest created by someone other than
the employee, his spouse, or dependent child or any riht as a beneficiary of an estate that has not been settled.

Example 1: A regulatory agency has concluded that ownership by its employees of stock in entities regulatee" by
the agency would significantly diminish public confidence in the agency's performance of its regulatory functions and
thereby interfere with the accomplishment of its mission. In its supplemental agency regulations, the agency may
prohibit its employees from acquiring or continuing to hold stock in regulated entities.

Example 2: An agency that insures bank deposits may, by supplemental agency regulation, prohibit its employees
who are bank examiners from obtaining loans from banks they examine. Examination of a member bank could
have no effect on an employee's fixed obligation to repay a loan from that bank and, thus, would not affect an
employee's financial interests so as to require disqualification under Sec. 2635.402. Nevertheless, a loan from a
member bank is a discrote financial interest within the meaning of Sec. 2635.403(c) that may, when appropriate,
be prohibited by supplemental agency regulation.

(2) The term financial interest includes service, with or without compensation, as an officer, director,
trustee, general partner or employee of any person, Including a nonprofit entity, whose financial interests are
imputed to the employee under Sec. 2635.402(b)(2)(iii) or (iv).

Example 1: The Foundation for the Preservation of Wild Horses maintains herds of horses that graze on public
and private lands. Because its costs are affected by Federal policies regarding grazing permits, the Foundation
routinely comments on all proposed rules governing use of Federal grasslands issued by the Bureau of Land
Management. BLM may require an employee to resign his uncompensated position as Vice President of the
Foundation as a condition of his promotion to a policy-level position within the Bureau rather than allowing him to
rely on disqualification in particular cases.

(d) Reasonable period to divest or terminate. Whenever an agency directs divestiture of a financial interest under
paragraph (a) or (b) of this section, the employee shall be given a reasonable period of time, considering the nature
of his particular duties and the nature and marketability of the interest, within which to comply with the agency's
direction. Except in cases of unusual hardship, as determined by the agency, a reasonable period shall not exceed
90 days from the date divestiture is first directed. However, as long as the 'mployee continues to hold the financial
interest, he remains subject to any restrictions imposed by this subpart.

(e) Eligibility for special tax treatment. An employee required to sell or otherwise divest a financial interest may be

20 - 21



STANDARDS OF ETHICAL CONDUCT FOR THE EXECUTIVE BRANCH, 5 CFR 2635

eligible to defer the tax consequences of divestiture under subpart J of part 2634 of this chapter.

SUBPART E: IMPARTIALITY IN PERFORMING OFFICIAL DUTIES

Sec. 2635.501 Overview

(a) This subpart contains two provisions intended to ensure that an employee take3 appropriate steps to avoid an
appearance of loss of impartiality in the performance of his official duties. Under Sec. 2635.502, unless he receives
prior authorization, an employee should not participate in a particular matter involving specific parties which he
knows is likely to affect the financial interests of a member of his household, or in which he knows a person with
whom he has a covered relationship is or represents a party, If he determines that a reasonable person with
knowledge of the relevant facts would question his impartiality in the matter. An employee who is concerned that
other circumstances would raise a question regarding his impartiality should use the process described in Sec.
2635.502 to determine whether he should or should not participate in a particular matter.

(b) Under Sec. 2635.503, an employee who has received an extraordinary severance or other payment from a
former employer prior to entering Government service is subject, in the absence of a waiver, to a two-year period
of disqualification from participation in particular matters in which that former employer is or represents a party.

Note: Questions regarding impartiality necessarily arise when an employee's official duties impact upon the
employee's own financial interests or those of certain other persons, such as the employee's spouse or minor
child. An employee is prohibited by criminal statute, 18 U.S.C. 208(a), from participating personally and
substantially in an official capacity in any particular matter in which, to his knowledge, he, his spouse, general
partner or minor child has a financial interest, if the particular matter will have a direct and predictable effect on that
interest. The statutory prohibition also extends to an employee's participation in a particular matter in which, to his
knowledge, an organization in which the employee is serving as officer, director, trustee, general partner or
employee, or with whom he is negotiating or has an arrangement concerning prospective employment has a
financial interest. Where the employee's participation in a particular matter would affect any one of these financial
interests, the standards set forth in subparts D or F of this part apply and only a statutory waiver, as described
respectively in Sec. 2635.402(d) and 2635.605(a), will enable the employee to participate in that matter. The
authorization procedures in Sec. 2635.502(d) may not be used to authorize an employee's participation in any such
matter. Where the employee complies with all terms of the waiver, the granting of a statutory waiver will be
deemed to constitute a determination that the interest of the Government in the employee's participation outweighs
the concern that a reasonable person may question the Integrity of agency programs and operatir'ns.

Sec. 2635.502 Personal and business relationships

(a) Consideration of appearances by the employee. Where an employee knows that a particular matter
Involving specific parties is likely to have a direct and predictable effect on the financial interest of a
member of his household, or knows that a person with whom he has a covered relationship Is or
represents a party t, such matter, and where the employee determines that the circumstances would cause
a reasonable person with knowledge of the relevant facts to question his impartiality in the matter, the
employee should not participate in the matter unless he has Informed the agency designee of the
appearance problem and received authorization from the agency designee in accordance with paragraph
(d) of this section.

(1) In considering whether a relationship would cause a reasonable person to question his impartiality, an
employee may seek the assistance of his supervisor, an agency ethics official or the agency designee.

(2) An employee who is concerned that circumstances other than those specifically described in this
section would raise a question regarding his impartiality should use the process described in this section to
determine whether he should or should not participate in a particular matter.

(b) Definitions. For purposes of this section:

(1) An employee has a covered relationship with:

(I) A person, other than a prospective employer described in Sec. 2635.603(c), with whom the
employee has or seeks a business, contractual or other financial relationship that involves other than a routine
consumer transaction;

Note: An employee who is seeking employment within the meaning of Sec. 2635.603 shall comply with subpart
F of this part rather than with this section.

(ii) A person who is a member of the employee's household, or who is a relativo with whom the
employee has a close personal relationship;

(iii) A person for whom the employee's spouse, parent or dependent child is, to the employee's
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knowledge, serving or seeking to serve as an officer, director, trustee, general partner, agent, attorney, consultant,
contractor or employee;

(iv) AMy person for whom the emp!oyee has, within the last year, served as officer, director,
trustee, general partner, agent, attorney, consultant, contractor or employee; or

(v) An organization, other than a political party described in 26 U.S.C. 527(e), in which the
employee is an active participant. Participation is active if, for example, it Involves service as an official of the
organization or in a capatity similar to that of a committee or subcommittee chairperson or spokesperson, or
participation in directing the activities of the organization. In other cases, significant time devoted to promoting
specific programs of the organization, including coordination of fundraising efforts, is an indication of active
parlicipation. Payment of dues or the donation or solicitation of financial support does not, in itself, constitute
active participation.

Note: Nothing in this section shall be construed to suggest that an employee should not participate in a matter
because of his political, religious or moral views.

(2) Direct and predictable effect has the meaning set forth in Sec. 2635.402(b)(1).

(3) Particular matter involving specific parties has the meaning set forth in Sec. 2637.102(a)(7) of this
chapter.

Example 1: An employee of the General Services Administration has made an offer to purchase a restaurant
owned by a local developer. The developer has submitted an offer in response to a GSA solicitation for lease of
office space. Under the circumstances, she would be correct in concluding that a reasonable person would be
likely to question her impartiality if she were to participate in evaluating that developer's or its competitor's lease
proposal.

Example 2: An employee of the Department of Labor is providing technical assistance in drafting occupational
safety and health legislation that will affect all employers of five or more persons. His wife is employed as an
administrative assistant by a large corporation that will incur additional costs if the proposed legislation is enacted.
Because the legislation is not a particular matter involving specific parties, the employee may continue to work on.• the legislation and need not be concerned that his wife's employment with an affected corporation would raise a
question concerning his impartiality.

Example 3: An employee of the Defense Logistics Agency who has responsibilities for testing avionics being
produced by an Air Force contractor has just learned that his sister-in-law has accepted employment as an engineer
with the contractor's parent corporation. Where the parent corporation is a conglomerate, the employee could
reasonably conclude that, under the circumstances, a reasonable person would not be likely to question his
impartiality if he were to continue to perform his test and evaluation responsibilities.

Example 4: An enginear has just resigned from her position as vice president of an electronics company in order
to accept employment with the Federal Aviation Administration in a position involving procurement responsibilities.
Although the employee did not receive an extraordinary payment in connection with her resignation and has severed
all financial ties with the firm, under the circumstances she would be correct in concluding that her former service
as an officer of the company would be likely to cause a reasonable person to question her impartiality if she were
to participate in the administration of a DOT contract for which the firm is a first-tier subcontractor.

Example 5: An employee of the Internal Revenue Service is a member of a private organization whose purpose
is to restore a Victorian-era railroad station and she chairs its annual fundraising drive. Under the circumstances,
the employee would be correct in concluding that her active membership in the organization would be likely to
cause a reasonable person to question her impartiality if she were to participate in an IRS determination regarding
the tax-exemp t status of the organization.

(c) Determination by agency designee. Where he has information concerning a potential appearance problem
arising from the financial interest of a member of the employee's household in a particular matter involving specific
parties, or from the role in such matter of a person with whom the employee has a covered relationship, the agency
designee may make an independent determination as to whether a reasonable person with knowledge of the
relevant facts would be likely to question the employee's impartiality in the matter. Ordinarily, the agency
designee's determination will be initiated by information provided by the employee pursuant to paragraph (a) of this
section. However, at any time, including after the employee has disqualified himself from participation in a matter
pursuant to paragraph (e) of this section, the agency designee may make this determination on his own initiative
or when requested by the employee's supervisor or any other person responsible for the employee's assignment.

(1) If the agency designee determines that the employee's impartiality is likely to be questioned, he shall
then deter,•,i,•a, in accordance with paragraph (d) of this section, whether the employee should be authorized to
participate in the matter. Where the agency designee determines that the employee's participation should not be
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authorized, the employee will be disqualified from participation in the matter in accordance with paragraph (a) of
this section.

(2) If the agency designee determines that the employee's impartiality Is not likely to be questioned, he I
may advise the employee, including an employee who has reached a contrary conclusion under paragraph (a) of
this section, that the employee's participation In the matter would be proper.

(d) Authorization by agency designee. Where an employee's participation in a particular matter involving specific
parties would not violate 18 U.S.C. 208(a), but would raise a question in the mind of a reasonable parson about
his impartiality, the agency designee may authorize the employee to participate In the matter based on a
determination, made in light of all relevant circumstances, that the interest of the Government in the employee's
participation outweighs the concern that a reasonable person may question the integrity of the agency's programs
and operations. Factors which may be taken into consideration include:

(1) The nature of the relationship involved;

(2) The effect that resolution of the matter would have upon the financial interests of the person involved
in the relationship;

(3) The nature and importance of the employee's role in the matter, including the extent to which the

employee is called upon to exercise discretion in the matter;

(4) The sensitivity of the matter;

(5) The difficulty of reassigning the matter to another employee; and

(6) Adjustments that may be made in the employee's duties that would reduce or eliminate the likelihood
that a reasonable person would question the employee's impartiality.

Authorization by the agency designee shall be documented in writing at the agency designee's discretion or when
requested by the employee, An employee who has been authorized to participate in a particular matter involving
specific parties may not thereafter disqualify himself from participation in the matter on the basis of an appearance
problem involving the same circumstances that have been considered by the agency designee.

Example 1: The Deputy Director of Personnel for the Department of the Treasury and an attorney with the
Department's Office of General Counsel are general partners in a real estate partnership. The Deputy Director
advises his supervisor, the Director of Personnel, of the relationship upon being assigned to a selection panel for
a position for which his partner has applied. If selected, the partner would receive a substantial increase in salary.
The agency designee cannot authorize the Deputy Director to participate on the panel under the authority of this
section since the Deputy Director is prohibited by criminal statute, 18 U.S.C. 208(a), from participating in a
particular matter affecting the financial interest of a person who is his general partner. See Sec. 2635.402.

Example 2: A new employee of the Securities and Exchange Commission is assigned to an investigation of insider
trading by the brokerage house where she had recently been employed. Because of the sensitivity of the
investigation, the agency designee may be unable to conclude that the Government's interest in the employee's
participation in the investigation outweighs the concern that a reasonable person may question the integrity of the
investigation, even though the employee has severed all financial ties with the company. Based on consideration
of all relevant circumstances, the agency designee might determine, however, that it is in the interest of the
Government for the employee to pass on a routine filing by the particular brokerage house.

Example 3: An Internal Revenue Service employee involved in a long and complex tax audit is advised by her son
that he has just accepted an entry-level management position with a corporation whose taxes are the subject of
the audit. Because the audit is essentially complete and because the employee is the only one with an intimate
knowledge of the case, the agency designee might determine, after considering all relevant circumstances, that it
is in the Government's interest for the employee to complete the audit, which is subject to edditional levels of
review.

(e) Disqualification. Unless the employee is authorized to participate in the matter under paragraph (d) of this
section, an employee shall not participate in a particular matter involving specific parties when he or the agency
designee has concluded, in accordance with paragraph (a) or (c) of this section, that the financial interest of a
member of the employee's household, or the role of a person with whom he has a covered relationship, is likely
to raise a question in the mind of a reasonable person about his impartiality. Disqualification is accomplished by
not participating in the matter.

(1) Notification. An employee who becomes aware of the need to disqualify himself from participation in
a particular matter involving specific parties to which he has been assigned should notify the person responsible
for his assignment. An employee who Is responsible for his own assignment should take whatever steps are
necessary to ensure that he does not participate in the matter from which he is disqualified. Appropriate oral or
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written notification of the employee's disqualification may be made to coworkers by the employee or a supervisor. to ensure that the employee is not involved in a particular matter involving specific parties from which he is
disqualified.

(2) Documentation. An employee need not file a written disqualification statement unless he is required
by part 2634 of this chapter to file written evidence of compliance with an ethics agreement with the Office of
Government Ethics oi is specifically asked by an agency ethics official or the person responsible for his assignment
to file a written disqualification statement. However, an employee may elect to create a record of his actions by
providing written notice to a supervisor or other appropriate official.

(f) Relevant considerations. An employee's reputation for honesty and integrity is not a relevant consideration for
purposes of any determination required by this section.

Sec. 2635.503 Extraordinary payments from former employers

(a) Disqualification requirement. Except as provided In paragraph (c) of this section, an employee shall
be disqualified for two years from participating In any particular matter in which a former employer Is #
party or represents a party if he received an extraordinary payment from that person prior to entering
Government service. The two-year period of disqualification begins to run on the date tlht the
extraordinary payment is received.

Example 1: Following his confirmation hearings and one month before his scheduled swearing in, a nominee to
the position of Assistant Secretary of a department received an extraordinary payment from his employer. For one
year and 11 months after his swearing in, the Assistant Secretary may not participate in any particular matter to
which his former employer is a party.

Example 2: An employee received an extraordinary payment from her former employer, a coal mine operator,
prior to entering on duty with the Department of the Interior. For two years thereafter, she may not participate in
a determination regarding her former employer's obligation to reclaim a particular mining site, because her former
employer is a party to the matter. However, she may help to draft reclamation legislation affecting all coal mining
operations because this legislation does not involve any parties.. (b) Definitions. For purposes of this section, the following definitions shall apply:

(1) Extraordinary payment means any item, including cash or an investment interest, with a value in
excess of $10,000, which is paid:

(i) On the basis of a determination made after it became known to the former employer that the
individual was being considered for or had accepted a Government position; and

(i1) Other than pursuant to the former employer's established compensation, partnership, or benefits
program. A compensation, partnership, or benefits program will be deemed an established program if it is
contained in bylaws, a contract or other written form, or if there is a history of similar payments made to others not
entering into Federal service.

Example 1: The vice president of a small corporation is nominated to be an ambassador. In recognition of his
service to the corporation, the board of directors votes to pay him $50,000 upon his confirmation in addition to the
regular severance payment provided for by the corporate bylaws. The regular severance payment is not an
extraordinary payment. The gratuitous payment of $50,000 is an extraordinary payment, since the corporation had
not made similar payments to other departing officers.

(2) Former employer includes any person which the employee served as an officer, director, trustee,
general partner, agent, attorney, consultant, contractor or employee.

(c) Waiver of disqualification. The disqualification requirement of this section may be waived based on a finding
that the amount of the payment was not so substantial as to cause a reasonable person to question the employee's
ability to act impartially in a matter in which the former employer is or represents a party. The waiver shall be in
writing and may be given only by the head of the agency or, where the recipient of the payment is the head of the
agency, by the President or his designee. Waiver authority may be delegated by agency heads to any person who
has been delegated authority to issue individual waivers under 18 U.S.C. 208(b) for the employee who Is the
recipient of the extraordinary payment.
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SUBPART I': SEEKINCI OTHER EMPLOYMENT

Soc. 2635.601 Overview6

This subpart contains a disqualification requirement that applies to employees when seeking employment with
persons who otherwise would be affected by the performance or nonperformance of the employees' official duties.
Specifically, it addresses the requirement of 18 U.S.C. 208(a) that an employee disqualify himself from participation
in any particular matter that will have a direct and predictable effect on the financial interests of a person "with
whom he is negotiating or has any arrangement concerning prospective employment." Beyond this statutory
requirement, it also addresses the issues of lack of impartiality that require disqualification from particular matters
affecting the financial interests of a prospective employer when an employee's actions in seeking employment fall
short of actual employment negotiations.

Sec. 2635.602 Applicability and related considerations

To ensure that he does not violate 18 U.S.C. 208(a) or the principles of ethical conduct contained in Sec.
2635.101(b), an employee who is seeking employment or who has an arrangement concerning prospective
employment shall comply with the applicable disqualification requirements of Sec. 2635.604 and 2635.606 if the
employee's official duties would affect the financial Interests of a prospective employer or of a person with whom
he has an arrangement concerning prospective employment. Compliance with this subpart also will ensure that the
employee does not violate subpart D or E of this part.

Note: An employee who is seeking employment with a person whose financial interests are not affected by the
performance or nonperformance of his official duties has no obligation under this subpart. An employee may,
however, be subject to other statutes which impose restrictir.ns on employment contacts or discussions, such as
41 U.S.C. 423(b)(1), applicable to procurement officials, and 10 U.S.C. 2397a, applicable to certain employees of
the Department of Defense.

(a) Related employment restrictions

(1) Outside employment while a Federal employee. An employee who is contemplating outside
employment to be undertaken concurrently with his Federal employment must abide by any limitations applicable
to his outside activities under subparts G and H of this part. He must also comply with any disqualification
requirement that may be applicable under subpart D or E of this part as a result of his outside employment 6activities.

(2) Post-employment restrictions. An employee who is contemplating employment to be undertaken
following the termination of his Federal employment should consult an agency ethics official to obtain advice
regarding any post-employment restrictions that may be applicable. Regulations implementing the Government-
wide post-employment statute, 18 U.S.C. 207, are contained in parts 2637 and 2641 of this chapter. Employees
are cautioned that they may be subject to additional statutory restrictions on their post-employment activities, such
as 41 U.S.C. 423(f) applicable to procurement officials, 10 U.S.C. 2397b applicable to certain Department of
Defense personnel and special statutes applicable to certain retired officers.

(b) Interview trips and entertainment. Where a prospective employer who is a prohibited source as defined in
Sec. 2635.203(d) offers to reimburse an employee's travel expenses, or provide other reasonable amenities incident
to employment discussions, the employee may accept such amenities in accordance with Sec. 2635.204(e)(3).

Sec. 2635.603 Definitions

For purposes of this subpart:

(a) Employment means any form of non-Federal employment or business relationship involving the provision of
personal services by the employee, whether to be undertaken at the same time as or subsequent to Federal
employment. it includes but is not limited to personal services as an officer, director, employee, agent, attorney,
consultant, contractor, general partner or trustee.

Example 1: An employee of the Bureau of Indian Affairs who has announced her intention to retire is approached
by tribal representatives concerning a possible consulting contract with the tribe. The Independent contractual
relationship the tribe wishes to negotiate is employment for purposes of this subpart.

Example 2: An employee of the Department of Health and Human Services Is invited to a meeting with officials
of a nonprofit corporation to discuss the possibility of his serving as a member of the corporation's board of
directors. Service, with or without compensation, as a member of the board of directors constitutes employment
for purposes of this subpart.

(b) An employee is seeking employment once he has begun seeking employment within the meaning of paragraph
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(b)(1) of this section and until he is no longer seeking employment within the meaning of paragraph (b)(2) of this
section.

(1) An employee has begun seeking employment if he has directly or indirectly:

(i) Engaged in negotiations for employment with any persor.. For these purposes, as for 18
U.S.C. 208(a). the term negotiations means discussion or communication with another person, or such person's
agent or intermediary, mutually conducted with a view toward reaching an agreement regarding possible
employment with that person. The term is not limited to discussions of specific terms and conditions of employment
in a specific position;

(ii) Made an unsolicited communication to any person, or such person's agent or intermediary,
regarding possible employment with that person. However, the employee has not begun seeking employment if that
communication was:

(A) For the sole purpose of requesting a job application; or

9. (B) For the purpose of submitting a resume or other employment proposal to a person
affected by the performance or nonperformance of the employee's duties only as part of an industry or other
discrete class. The employee will be considered to have begun seeking employment upon receipt of any response
indicating an interest in employment discussions; or

(iii) Made a response other than rejection to an unsolicited communication from any person, or
such person's agent or intermediary, regarding possible employment with that person.

(2) An employee is no longer seeking employment when:

(i) The employee or the prospective employer rejects the possibility of employment and all
discussions of possible employment have terminated; or

(ii) Two months have transpired after the employee's dispatch of an unsolicited resume or
employment proposal, provided the employee has received no indication of interest in employment discussions
from the prospective employer.

(3) For purposes of this definition, a response that defers discussions until the foreseeable future does
not constitute rejection of an unsolicited employment overture, proposal, or resume nor rejection of a prospective
employment possibility.

Example 1: An employee of the Health Care Financing Administration is complimented on her work by an official
of a State Health Department who asks her to call if she is ever interested in leaving Federal service. The
employee explains to the State official that she is very happy with her job at HCFA and is not interested in another
job. She thanks him for his compliment regarding her work and adds that she'll remember his interest if she ever
decides to leave the Government The employee has rejected the unsolicited employment overture and has not
begun seeking employment.

Example 2: The employee in the preceding example responds by stating that she cannot discuss future
employment while she is working on a project affecting the State's health care funding but would like to discuss
employment with the State when the project is completed. Because the employee hau merely deferred employment
discussions until the foreseeable future, she has begun seeking employment with the State Health Department.

Example 3: An employee of the Defense Contract Audit Agency is auditing the overhead accounts of an Army
contractor. While at the contractor's headquarters, the head of the contractor's accountir'g division tells the
employee that his division is thinking about hiring another accountant and asks whether the employee might be
interested in leaving DCAA. The DCAA employee says he is interested in kncwing what kind of work would be
involved. They discuss the duties of the position the accounting division would like to fill and the DCAA employee's
qualifications for the position. They do not discuss salary. The head of the division explains that he has not yet
received authorization to fill the particular position and will get back to the employee when he obtains the necessary
approval for additional staffing. The employee and the contractor's official have engaged in negotiations regarding
possible employment. The employee has begun seeking employment with the Army contractor.

Example 4: An employee of the Occupational Safety and Health Administration helping to draft safety standards
applicable to the textile industry has mailed his resume to 25 textile manufacturers. He has not begun seeking
employment with any of the twenty-five. If he receives a response from one of the resume recipients indicating an
interest in employment discussions, the employee will have begun seeking employment with 'he respondent at that
time.

Example 5: A special Government employee of the Federal Deposit Insurance Corporation is serving on an
advisory committee formed for the purpose of reviewing rules applicable to all member banks. She mails an
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unsolicited letter to a member bank offering her services as a contract consultant. She has not begun seeking
employment with the bank until she receives some response Indicating an interest in discussing her employment
proposal. A letter merely acknowledging receipt of the proposal is not an indication of interest In employment
discussions.

Example 6: A geologist employed by the U.S. Geological Survey has been working as a member of a team
preparing the Government's case in an action brought by the Government against six oil companies. The geologist
sends her resume to an oil company that Is a named defendant in the action. The geologist has begun seeking
employment with that oil company and will be seeking employment for two months from the date the resume was
mailed. However, if she withdraws her application or Is notified within the two-month period that her resume has
been rejected, she will no longer be seeking employment with the oil company as of the date she makes such
withdrawal or receives such notification.

(c) Prospective employer means any person with whom the employee is seeking employment. Where contacts
that constitute seeking employment are made by or with an agent or other intermediary, the term prospective
employer includes:

(1) A person who uses that agent or other intermediary for the purpose of seeking to establish an
employment relationship with the employee if the agent identifies the prospective employer to the employee; and

(2) A person contacted by the employee's agent or other intermediary for the purpose of seeking to
establish an employment relationship if the agent identifies the prospective employer to the employee.

Example 1: An employee of the Federal Aviation Administration has overall responsibility for airport safety
inspections in a three-state area. She has retained an employment search firm to help her find another job. The
search firm has just reported to the FAA employee that it has given her resume to and had promising discussions
with two airport authorities within her jurisdiction. Even though the employee has not personally had employment
discussions with either, each airport authority is her prospective employer. She began seeking employment with
each upon learning its identity and that it has been given her resume.

(d) Direct and predictable effect and particular matter have the respective meanings set forth in Sec. 2635.402(b)(1)
and (3).

Sec. 2635.604 Disqualification while sooklng employment

(a) Obligation to disqualify. Unless the employee's participation is authorized In accordance with Sec.
2635.605, the employee shall not participate In a particular matter that, to his knowledge, has a direct and
predictable effect on the financial Interests of a prospective employer with whom he Is seeking employment
within the meaning of Sec. 2635.603(b). Disqualification is accomplished by not participating in the particular
matter.

(b) Notification. An employee who becomes aware of the need to disqualify himself from participation in a particular
matter to which he has been assigned should notify the person responsible for his assignment. An employee who
is responsible for his own assignment should take whatever steps are necessary to ensure that he does not
participate in the matter from which he is disqualified. Appropriate oral or written notification of the employee's
disqualification may be made to coworkers by the employee or a supervisor to ensure that the employee is not
involved in a matter from which he is disqualified.

(c) Documentation. An employee need not file a written disqualification statement unless he is required by part
2634 of this chapter to file written evidence of compliance with an ethics agreement with the Office of Government
Ethics or is specifically asked by an agency ethics official or the person responsible for his assignment to file a
written disqualification statement. However, an employes may elect to create a record of his actions by providing
written notice to a supervisor or other appropriate official.

Example 1: An employee of the Department of Veterans Affairs is participating in the audit of a contract for
laboratory support services. Before sending his resume to a lab which is a subcontractor under the VA contract,
the employee should disqualify himself from participation in the audit. Since he cannot withdraw from participation
in the contract audit without the approval of his supervisor, he should disclose his intentions to his supervisor in
order that appropriate adjustments in his work assignments can be made.

Example 2: An employee of the Food and Drug Administration is contacted in writing by a pharmaceutical company
concerning possible employment with the company. The employee is involved in testing a drug for which the
company is seoking FDA approval. Before making a response that is not a rejection, the employee should
disqualify himself from further participation in the testing. Where he has authority to ask his colleague to assume
his testing responsibilities, he may accomplish his disqualification by transferring the work to that coworker. 0
However, to ensura that his colleague and others with whom he had been working on the recommendations do not
seek his advice regarding testing or otherwise involve him in the matter, it may be necessary for him to advise
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those individuals of his disqualification.

Example 3: The General Counsel of a regulatory agency wishes to engage in discussions regarding possible
employment as corporate counsel of a regulated entity. Matters directly affecting the financial interests of the
regulated entity are pending within the Office of General Counsel, but the General Counsel will not be called upon
to act in any such matter because signature authority for that particular class of matters has been delegated to an
Assistant General Counsel. Because the General Counsel is responsible for as.'igning work within the Office of
General Counsel, he can in fact aocomplish his disqualification by simply avoiding any involvement in matters
affecting the regulated entity. However, because it is likely to be assumed by others that the General Counsel is
involved in all matters within the cognizance of the Office of General Counsel, he would be wise to file a written
disqualification statement with the Commissioners of the regulatory agency and provide his subordinates with written
notification of his disqualification, or he may be specifically asked by an agency ethics off icial or the Commissioners
to file a written disqualification statement.

Example 4: A scientist is employed by the National Science Foundation as a special Government employee to
serve on a panel that reviews grant applications to fund research relating to deterioration of the ozone layer. She
is discussing possible employment as a member of the faculty of a university that several years earlier received an
NSF grant to study the effect of fluorocarbons, but has no grant application pending. As long as the university
does not submit a new application for the panel's review, the employee would not have to take any action to effect
disqualification.

(d) Agency determination of substantial conflict. Where the agency determines that the employee's action in
seeking employment with a particular person will require his disqualification from matters so central or critical to the
performance of his official duties that the employee's ability to perform the duties of his position would be materially
impaired, the agency may allow the employee to take annual leave or leave without pay while seeking employment,
or may take other appropriate administrative action.

Sec. 2635.605 Waiver or authorization permitting participation while seeking employment

(a) Waiver. Where, as defined in Sec. 2635.603(b)(1)(i), an employee is engaged in discussions that constitute
employment negotiations for purposes of 18 U.S.C. 208(a), the employee may participate in a particular matter
that has a direct and predictable effect on the financial interests of a prospective employer only after receiving a
written waiver issued under the authority of 18 U.S.C. 208(b)(1) or (b)(3). These waivers are described in Sec.2635.402(d).

Example 1: An employee of the Department of Agriculture has had two telephone conversations with an orange
grower regarding possible employment. They have discussed the employee's qu.lifications for a particular position
with the grower, but have not yet discussed salary or other specific terms of employment. The employee is
negotiating for employment within the meaning of 18 U.S.C. 208(a) and Sec. 2635.603(o)(1)(i). In the absence
of a written waiver issued under 18 U.S.C. 208(b)(1), she may not take official action on a complaint filed by a
competitor alleging that the grower has shipped oranges in violation of applicable quotas.

(b) Authorization by agency designee. Where an employee is seeking employment within the meaning of Sec.
2635.603(b)(1)(1i) or (iii), a reasonable person would be likely to question his impartiality if he were to participate
in a particular matter that has a direct and predictable effect on the financial interests of any such prospective
employer. The employee may participate in such matters only where the agency designee has authorized his
participation in accordance with the standards set forth in Sec. 2635.502(d).

Example 1: Within the past month, an employee of the Education Department mailed her resume to a university.
She is thus seeking employment with the university within the meaning of Section 26351603(b)(1)(ii), even though
she has received no reply. In the absence of specific authorization by the agency designee in accordance with
Sec. 2635.5n2(d), she may not participate in an assignment to review a grant application submitted by the
university.

See. 2635.606 Disqualification based on an arrangement concerning prospective employment or otherwise
after negotiations

(a) Employment or arrangement concerning employment. An employ" shall be disqualified from taking
official action in a particular matter that has a direct and predilcable effect on the financial interests of the
person by whom he Is employed or with whom he has an arrangement concerning future employment,
unless authorized to participate In the matter by a written waiver issued under the authority of 18 U.S.C.
205 (b)(1) or (b)3). These waivers are described In Sec, 2635.402(d).. Example 1: A military officer has accepted a job with a defense contractor to begin in six months, after his
retirement from military service. During the period that he remains with the Government, the officer may not
panicipate In the administration of a contract with that particular dafense contractor unless he has received a
written waiver under the authority of 18 U.S.C. 208(b)(1).

20 - 29



STANDARDS OF ETHICAL CONDUCT FOR THE EXECUTIVE BRANCH, 5 CFR 2635

Example 2: An accountant has just been offered a job with the Comptroller of the Currency which involves a two-
year limited appointment. Her private employer, a large corporation, believes the job will enhance her skills and
has agreed to give her a two-year unpaid leave of absence at the end of which she has agreed to return to work E
for the corporation. During the two-year period she is to be a COC employee, the accountant will have an
arrangement concerning future employment with the corporation that will require her disqualification from participationin any particular matter that will have a direct and predictable effect on the corporation's financial interests.

(b) Offer rejected or not made. The agency designee for the purpose of Sec. 2635.502(c) may, in an appropriate
case, determine that an employee not covered by the preceding paragraph who has sought but is no longer
seeking employment neveitheless shall be subject to a period of disqualification upon the conclusion of employment
negotiations. Any such determination shall be based on a consideration of all the relevant factors, including those
listed in Sec. 2635.502(d), and a determination that the concern that a reasonable person may question the integrity
of the agency's decision-making process outweighs the Government's interest ii the employee's participation in the
particular matter.

Example 1: An employee of the Securities and Exchange Commission was relieved of responsibility for an
investigation of a broker-dealer while seeking employment with the law firm representing the broker-dealer in that
matter. The firm did not offer her the partnership position she sought. Even though she is no longer seeking
employment with the firm, she may continue to be disqualified from participating in the investigation based on a
determination by the agency designee that the concern that a reasonable person might question whether, in view
of the history of the employment negotiations, she could act impartially in the matter outweighs the Government's
interest in her participation.

SUBPART GI: MISUSE OF POSITION

Sec. 2635.701 Overview

This subpart contains provisions relating to the proper use of official time and authority, and of information and
resources to which an employee has access because of his Federal employment. This subpart sets forth standards
relating to:

(a) Use of public office for private gain;

(b) Use of nonpublic information; I
(c) Use of Government property; and

(d) Use of official time.

Sec. 2635.702 Use of public office for private gain

An employee shall not use his public office for his own private gain, for the endorsement of any product.
service or enterprise, or for the private gain of friends, relatives, or persons with whom the employee is
affiliated In a nongovernmental capacity, Including nonprofit organizations of which the employee l an
officer or member, and persons with whom the employee has or seeks employment or business relations.
The specific prohibitions set forth in paragraphs (a) through (d) of this section apply this general standard, but are
not intended to be exclusive or to limit the application of this section,

(a) Inducement or coercion of benefits. An employee shall not use or permit the use of his Government
position or title or any authority associated with his public office In a manner that Is intended to coere
or Induce another person, Including a subordinate, to provide any benefit, financial or otherwise, to himself
or to friends, relatives, or persons with whom the employee Is affiliated In a nongovernmental capseity.

Example 1: Offering to pursue a relative's consumer complaint over a household appliance, an employee of the
Securities and Exchange Commission called the general counsel of the manufacturer and, in the course of
discussing the problem, stated that he worked at the SEC and was responsible for reviewing the company's filings.
The employee violated the prohibition against use of public office for private gain by Invoking his official authority
in asi attempt to influence action to benefit his relative,

Example 2: An employee of the Department of Commerce was asked by a friend to determine why his firm's
export license had not yet been granted by another office within the Department of Commerce, At a department-
level staff meeting, the employee raised as a matter for official inquiry the delay in approval of the particular license
and asked that the particular license be expedited. The official used her public office in an attempt to benefit her
friend and, in acting as her friend's agent for the purpose of pursuing the export license with the Department of
Commerce, may also have violated 18 U.S.C. 205.

(b) Appearance of governmental sanction. Except as otherwise provided In this pert, an employee shallnot use or permit the use of his Government position or title or any authority associated with his public
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office in a manner that could reasonably be construed to Imply that his agency or the Government
sanctions or endorses his personal activities or those of another. When teaching, speaking, or writing In
a personal capacity, he may refer to his official title or position only as permitted by Sec. 2635.807(b). He
may sign a letter of recommendation using his official title only In response to a request for an
employment recommendation or character reference based upon personal knowledge of the ability or
character of an Individual with whom he has dealt In the course of Federal employment or whom he is
recommending for Federal employment.

Example 1: An employee of the Department of the Treasury who is asked to provide a letter of recommendation
for a former subordinate on his staff may provide the recommendation using official stationery and may sign the
letter using his official title. If, however, the request is for the recommendation of a personal friend with whom he
has not dealt in the Government, the employee should not use official stationery or sign the letter of
recommendation using his official title, unless the recommendation is for Federal employment. In writing the letter
of recommendation for his personal friend, it may be appropriate for the employee to refer to his official position
in the body of the letter.

(c) Endorsements. An employee shall not use or permit the use of his Government position or title or any

authority associated with his public office to endorse any product, service or enterprise except:

(1) In furtherance of statutory authority to promote products, services or enterprises; or

(2) As a result of documentation of compliance with agency requirements or standards or as the
result of recognition for achievement given under an agency program of recognition for accomplishment
In support of the agency's mission.
Example 1: A Commissioner of the Consumer Product Safety Commission may not appear in a television
commercial in which she endorses an electrical appliance produced by her former employer, stating that it has
been found by the CPSC to be safe for residential use.

Example 2: A Foreign Commercial Service officer from the Department of Commerce is ý,jked Iby a Uniteu States
telecommunications company to meet with representatives of the Government of Spain, which is in the process of
procuring telecommunications services and equipment. The company is bidding against five European companies
and the statutory mission of the Department of Commerce includes assisting the export activities of U.S. companies.O As part of his official duties, the Foreign Commercial Service officer may meet with Spanish officials and explain
the advantages of procurement from the United States company.

Example 3: The Administrator of the Environmental Protection Agency may sign a letter to an oil company
Indicating that its refining operations are in compliance with Federal air quality standards even though he knows
that the company has routinely displayed letters of this type in television commercials portraying it as a "trustee
of the environment for future generations."

Example 4: An Assistant Attorney General may not use his official title or refer to his Government position In a
book jacket endorsement of a novel about organized crime written by an author whose work he admires. Nor may
he do so In a book review published in a newspaper.

(d) Performance of official duties affecting a private interest. To ensure that the performance of his official cdutias
does not give rise to an appearance of use of public office for private gain or of giving preferential treatment, an
employee whose duties would affect the financial Interests of a friend, relative or person with whom he is affiliated
in a nongovernmental capacity shall comply with any applicable requirements of Sec. 2635.502.

(e) Use of terms of address and ranks. Nothing in this section prohibits an employee who is ordinarily addiessed
using a general term of address, such as 'The Honorable," or a rank, such as a military or ambassadorial rank,
from using that term of address or rank in connection with a personal activity.

Sec. 2635.703 Use of nonpublic Information

(a) Prohbltion. An employse shall not engage in a finanoial transection using nonpublic information, nor
* •aMow the Inproper us of nonpublic Inibmation to further his own private Interest or that of another,

whether through advice or reomm•dton, or by knowing unauthoriked disclosure.

(b) Definition of nonpublic information. For purposes of this section, nonpublic information is information that the
employee gains by reason of Federal employment and that he knows or reasonably should know has not been
made available to the general public, it includes Information that he knows or reasonably should know:

(1) Is routinely exempt from disclosure under 5 U.S.C. 552 or otherwise protected from disclosure by
statute, Exective order or regulation:

(2) Is designated as confidential by an agency; or
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(3) Has not actually been disseminated to the general puolic and is not authorized to be made avniilable
to the public on request.

Example 1: A Navy employee learns in the course of her duties that a small corporation will be awarded a Navy
contract for electrical test equipment. She may not take any action to purchase stock in the corporation or its
suppliers and she may not advise friends or relatives to do so until after public announcement of the award. Such
actions could violate Federal securities statutes as well as this section.

Example 2: A General Services Administration employee involved in evaluating proposals for a construction
contract cannot disclose the terms of a competing proposal to a friAnd employed by a company bidding on the
work. Prior to award of the contract, bid or proposal information is ronpublic Information specifically ptected by
41 U.S.C. 423.

Example 3: An employee is a member of a source selection team assigned to review the propotals submitted
by several companies in response to an Army solicitation for spare parts. As a member of the evaluation team,
the employee has access to proprietary information regarding the production methods of Alpha Corporation, one of
the competitors. He may not use that information to assist Beta Company in drafting a proposol to cympete ior
a Navy spare parts contract. The Federal Acquisition Regulation in 48 CFR parts 3, 14 and 15 restricts the
release of information related to procurements and other contractor information that must be protected under 18
U.S.C. 1905 and 41 U.S.C. 423.

Example 4: An employee of the Nuclear Regulatory Commission inadvertently includes a document that is exempl
from disclosure with a group of documents released in response to a Freedom of Information Act request.
Regardless of whether the document is used improperly, the employee's disclosure does not violate this section
because it was not a knowing unauthorized disclosure made for the purpose of furtherisig a private interest.

Example 5: An employee of the Army Corps of Engineers is actively invo:ved in the activities of an organization
whose goals relate to protection of the environment. The employee may not, other than as permitted by agency
procedures, give the organization or a newspaper reporter nconpublic information about long-range plans to build a
particular dam.

See. 2635.704 Use of Gov2rnment property

(a) Standard. An employee has a duty to protect and conserve Government property and shall not use
such property, or allow Its use, for other than authorized purposes.

(b) Definitions. For purposes of this section:

(1) Government property includes any form of real or personal property in which the Government has an
ownership, leasehold, or other property interest as well as any right or other intangible interest that is purchased
with Government funds, includi-,g the services of contractor personnel. The term Includes office supplies, telephone
and other telecommunications equipment and services, the Government mails, automated data processing
capabilities, printing and reproduction facilities, Government records, and Government vehicles.

(2) Authorized purposes are those purposes for which Government property is made available to members
of 'he public or those purposes authorized in accordance with law or regulation.

Example 1: Under regulations of the Ger,)ral Services Administration at 41 CFR 201-21.601, an employee may
make a personal long distance cal! charged to her personal calling card.

Example 2: An emp!oyee of the Commodity Futures Trading Commission whose office computer gives him access
to a commercial service providing information for Investors may not use that service for personal investment
:,search.

Example 3: In accordance with chapter 252 of the Federal Personnel Manual, an attorney employed by the
Department of Justice may be permitted to use her office word processor and agency photocopy equipment to
prepare a paper to be presented at a conference sponsored by a professional association of which she is a
member.

Sec. 2635.705 Use of official time

(a) Use of an employee's own time. Unless authorized In accordance with law or regulations to use such time
for other purposes, an employee shall use official time in an honest effort to perform official duties. An employee
not under a leave system, including a Presidential appointee exempted under 5 U.S.C. 6301(2), has an oblation
to expend an honest effort and a reasonable proportion of his time in the performance of official duties.

Example 1: An employee of the Social Security Administration may use official time to engage in certain
representational activities on behalf of the employee union of which she is a member. Under 5 U.S.C. 7131, this
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is a proper use of her official time even though it does not Involve performance of her assigned duties as a
disablity claims examiner.
Example 2: A pharmacdt employed by the Department of Veterans Affairs has been granted excused absence
to participate as a speakar, In a •rorirence on drug abuse sponsored by the professional association to which he
belongs. Although excused obence •rjanted by an agency in accordance with guidance in chapter 630 of the
Federal Personnel Manual allows an erw-nioyee to be absent from his official duties without charge to his annual
leave account, such absence is not on offidial time.

(b) Use of a subordinate'a time. An employee shall not encourage, direct, coerce, or request a aubordinatt
to use offical time to perform octivitlea other than those required In the performance of official duties or
authorized In accordance with law or regulation.

Example 1: An employee of the Department of Housing and Urban Development may not ask his secretary to type
his personal correspondence during duty hours. Further, directing or coercing a subordinate to perform such
activities during non-duty hours constitutes an improper use of public office for private gain in violation of Sec.
2635.702(a). Where the arrangement is entirely voluntary and appropriate compensation is paid, the secretary mhy
type the correspondence at home on her own time. Where the compensation is not adequate, however, the
arrangement would involve a gift to the superior in violation of the standards in subpart C of this part.

SUBPART H: OUTSIDE ACTIVITIES

Sec. 2635.801 Overview

(a) This subpatt contains provisions relating to outside employment, outside activities and personal financial
obligations of employees that are in addition to the principles and standards set forth in other subparts of this part.
Several of these provisions apply to uncompensated as well as to compensated outside activities.

(b) An employee who wishes to engage in outside employment or other outside activities must comply with all
relevant provisions of this subpart, including, when applicable:

(1) The prohibition on outside employment or any other outside activity that conflicts with the employee's
official duties;

(2) Any agency-specific requirement for prior approval of outside employment or activities;

(3) The limitations on receipt of outside earned 'ncome by certain Presidential appointees and other
noncareer employees;

(4) The limitations on paid and unpaid service as an expert witness;

(5) The limitations on participation in professional organizations;

(6) The limitations on paid and unpaid teaching, speaking, and writing; and

(7) The limitations on fundraising activities.

(c) Outside employment and other outside activities of an employee must also comply with applicable provisions
set forth in other subparts of this part and In supplemental agency regulations. These Include the principle that
an employee shall endeavor to avoid actions creating an appearance of violating any of the ethical standards in this
part and the prohibition against use of official position for an employee's private gain or for the private gain of any
person with whom he has employment or business relations or is otherwise affiliated in a nongovernmental capacity.

(d) In addition to the provisions of this and other subparts of this part, an employee who wishes to engage in
outside employment or other outside activities must comply with applicable statutes and regulations. Relevant
provisions of law, many of which are listed in subpart I of this part, may include:

(1) 18 U.S.C. 201(b), which prohibits a public official from seeking, accepting or agreeing to receive or
accept anything of value in return for being influenced in the performance of an official act or for being Induced to
take or omit to take any action in violation of his official duty;

(2) 18 U.S.C. 201(c), which prohibits a public official, otherwise than as provided by law for the proper
discharge of official duty, from seeking, accepting, or agreeing to receive or accept anything of value for or because
of any official act;

(3) 18 U.S.C. 203(a), which prohibits an employee from seeking, accepting, or agreeing to receive or
accept compensation for any representational services, rendered personally or by another, in relation to any
particular matter in which the United States is a party or has a direct and substantial interest, before any
department, agency, or other specified entity. This statute contains several exceptions, as well as standards for
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special Government employees 1hat limit'the scope of the restriction;

(4) 18 U.S.C. 205, which prohibits an ompkoyee, whethar or not for cnipensation, fro:m acting as agent
or attorney for anyone in a claim against the United States or from acting as agent or attnrney for anyone, before
any department, agency, or other specified entity, in any particular matter in which the United Stetes is a party or
has a direct and substantial interest. it also prohibits receipt of any gratuity, or any shere of or interest in a claim
against the United States, in consideration for assisting in the prosecution of such claim. This statul" contains
several exceptions, as well as standards for special Govsrnmerit employees that limit the scope of the rmstrictions;

(5) 18 U.S.C. 209, which prohibits an employee, other than a special Government employee, from receiving
any salary or any contribution to or supplementation of salary from any source other than the United States as
compensation for services as a Government employee. Thei'statute contains several exceptions that limit Its
applicability;

(6) The Emoluments Clause of the United Stats Constitution, article I, section 9, clause 8, whichi prohibits
anyone holding an office of profit or trust under the United States from accepting any gift, office, title or emolument,
including salary or ccmpensation, from any foreign government except as authorized by Congress. In addition, 18
U.S.C. 219 generally prohibits any public official from being or acting as an agent of a foreign principal, including
a foreign government, corporation or person, if the employee would be required to register as a foreign agent under
22 U.S.C. 611 et seq.;

(7) The Hatch Act, 5 U.S.C. 7321 through 7328, which prohibits most employees from engaging in certain
partisan political activities and prohibits all employees from interfering with elections and conducting political activities
in the Federal workplace;

(8) The honorarium prohibition, 5 U.S.C. App. (Ethics in Government Act of 1978), which prohibits an
employee, other than a special Government employee, from receiving any compensation for an appearance, speech
or aricle. Implementing regulations are contained in Sec. 2636.201 through 26,8.205 of this chapter; and

(9) The limitations on outside employment, 5 U.S.C. App. (Ethics in Government Act of 1978), which
prohibit a covered noncareer employee's receipt of compensation for specified activities and provide that he shall
not allow his name to be used by any firm or other entity which provides professional services involving a fiduciary
relationship. Implementing regulatfons are contained in Sec. 2636.305 through 2636.307 of this chapter.

Sec. 2635.802 Conflicting outside employment and activities

An employee shall not engage In outside employment or any other outside activity that conflicts with his
official duties. An activity conflicts with en employee's officli duties:

(a) Nf it Is prohibited by statute or by an agency supplemental regulation; or

(b) if, under the standards set forth in Sec. 2635.402 and 2635.502, it would require the employee's
disqualification from matters so central or critical to the performance of his official duties that the
employee's ability to perform the duties of his position would be materially impaired.

Employees are cautioned that even though an outside activity may not be prohibited under this section, it may
violate other principles or standards set forth in this part or require the employee to disqualify himself from
participation in certain particular mlatters under either subpart D or subpart E of this part.

Example 1: An employee of the Environmental Protection Agency has just been promotod. His principal duty in
his new position is !o write regulations relating to the disposal of hazardous waste. The employee may not
continue to serve as president of a nonprofit environmental organization that routinely submits comments on such
regulations. His service as an officer would require his disqualification from duties critical to the performance of his
official duties on a basis so frequent as to materi3l1y impair his ability to perform the duties of his position.

Example 2: An employee of the Occupational Safety and Health Administration who was and is expected again
to be instrumental in formulating new OSHA safety standards applicable to manufacturers that use chemical
solvents has been offered a consulting contract to provide Advice to an affected company in restructuring its
manufacturing operations to comply with the OSHA standards. The employee should not enter into the consulting
arrangement even though he is not currently working on OSHA standards affecting this industry and his consulting
contract can be expected to be completed before he again works on such standards. Even though the consulting
arrangement would not be a conflicting activity within the meaning of Sec. 2635.802, it would create an appearance
that the employee had used his official position to obtain the compensated outside business opportunity and it
would create the further appearance of using his public office for the private gain of the manufacturer.

Sec. 2635.803 Prior approval for outside employment and aocvitles

When required by agency supplemental regulation, an employee shall obtain prior Approval before engaging in
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outside employment or activities. Where it is determined to be necessary or dedlrablq for the purpose of
administering its ethics program, an agency shall, by supplemental regulation, require employees or any category
of employees to obtain prior approval before engaging in specific types of outside activities, including outside
employment.

Note: Any requirement fc" prior approval of employment or activities contained in any agency regulation, instruction,
or other issuance in effect prior to the effective date of this part %hall constitute a requirement for prior approval
for purposes of this section for one year after the effective date of this part or until issuance of an agency
supplemental regulation, whichever occurs first.

Sec. 2635.804 Outside earned Income Imltatlons applicable to certain Presidential ippoirstes and other
noncareer employees

(a) Presidential appointees to full-time noncareer positions. A Presidential appointee to a full-time noncareer
position shall not receive any outside earned income for outside employment, or fr( any other outside activity,
performed during that Presidential appointment. This limitation does not apply to any outside earned Income
received for outside employment, or for any other outside activity, carries out in satisfaction of the emp!oyee's
uoligation under a contract entered into prior to April 12, 1989.

(b) Covered noncareer employees. Covered noncareer employees, as defineol 'n Sec. 2636.203(a) of this chapter,
may not, in any calondar year, receive outside earned income attributable to that cakindar year which exceeds 15
percent of the annual rate of basic pay for level II of the Executive Schedule under 5 U.S.C. 5313, as in effect on
January 1 of such calendar year. Employees should consult the r%-ulationo imp!emcnting this limitation, which are
contained in Sec. 2636.301 through 2636.304 of this chapter.

Note: In addition to the 15 percent limitation on outside earned income, covwred noncoreer employees are
prohibited from receiving any compensation for: practicing a profession which involves a fiduciary relationsHp;
affiliating with or being employed by a firm or other entity which provides professicoial servLes involving a flduseiary
relationship; serving as an officer or member of the board of any .ssociation, corporation c, other, entity; or teaching
without prior approval. Implementing regulations are contained in Sec. 2636.305 through 2636.307 of this chapter.

(c) Definitions. For purposes of this section:

(1) Outside earned income has the meaning set forth in Sec. 2626303ýb% of this chapter, except that
Sec. 2636.303(b)(8) shall not apply.

(2) Presidential appointee to a full-time noncareer position means any omployee who is appointed by the
President to a full-time position described in 5 U.S.C. 5312 through 5317 or to a position that, by statute or as a
matter of practice, is filled by Presidential appointment, other than:

(i) A position filled under the authority of 3 U.S.c. 105 or 3 U.S.C. 107(a) for which tile rate of
basic pay is less than that for GS-9, step 1 of the General Schedise;

(ii) A position, within a White House operating unit, that is des;itnated as lot normally subject to
change as a result of a Presidential transition;

(iii) A position within the uniformed services; or

(iv) A position in which a member of the foreign service is serving tha, does riot requwre advice
and consent of the Senate.

Example 1: A career Department of Justice employee who is detailed to 3 policy-making position in the White
House Office that is ordinarily filled by a noncareer employee is rot a Presidential appointee to a full -time noncareer
position.

Example 2: A Department of Energy employee appointed under Sec. 213.3301 of this title !o a Schedule C
position is appointed by the agency and, thus, is not a Presidential appointee to a full-time noncareer position.

Sec. 2635.805 Service as an expert witness

(a) Restriction. An employee shag not serve, other than on behalf of the United States, as an expert
witness, with or without compensation, in any preeeding before a oourt or agency of the United States
In which the United States lo a party or has a direct and subatantial Intares, unless the employee's. participation Is authorized by the agency under paragraph (c) of this section. Except as provided In
paragraph (b) of this section, this restriction shall apply to & special Goveo.nmeit employe•A only W he has
participated as an employee or special Government employe" in the particular proceeding or In the
particular matter that Is the subject of the proceeding.
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(b) Additional restriction applicable to certain special Government employees

(1) In addition to the restriction described In paragraph (a) of this section, a special Government employee
described in paragraph (b)(2) of this section shall not serve, other than on behalf of the United States, as an expert
witness, with or without compensation, in any proceeding before a court or agency of the United States In which
his employing agency is a party or has a direct and substantial interest, unless the employee's participation Is
authorized by the agency under paragraph (c) of this sectlon.

(2) The restriction in paraqr,,ph (b)(1) of this section shall apply to a special Government employee who.

(i) Is appointed by the President;

(ii) Serves on a commission established by statute; or

(iii) Has se,vsd or is expected to serve for more than 60 days in a period of 365 consecutive
days.

(c) Authorizatior. to serve as an expert witness. Providod that the employee's testimony will not result in
compensation for an appearance in violation of Sec. 2638.201 of this chapter or violate any of the principles or
standards set forth in this part, authorization to provide export witness service otherwise prohibited by paragraphs
(a) r-.nd (b) of this section may be given by the doesignated agency ethics official of the agency in which the
employee serves when:

(1) After consultation with the agency representing the Government in the proceeding or, if the Government
is not a party, with the Department of Justice and the agency with the most direct and substantial interest in the
matter, the designated agency ethics official determines that the employee's service as an expert witness is in the
interest of the Government; or

(2) The designated agency ethics official determines that the subject matter of the testimony does not
relate to the employce's official duties within the meaning of Sec. 2635.807(m)(2)(i).

(d) Nothing in this section prohibits an employee from serving as a fact witness when subpoenaed by an
appropriate authority.

Sec. 2635.806 Participation In professional associations. (Reserved]

Sec. 2635.807 Teaching, speaking and writing

(a) Compensation for teaching, speaking tr writing. Except as permitted by paragraph (a)(3) of this
section, an employee, including a special Government employee, shall not reeive compensation from any
source other than the Government for teaching, speaking or writing that relates to the employee's official
duties.

(1) Relationship to other limitations on receipt of compensation. The compensation prohibition contained
in this section is in addition to any other limitation on receipt of compensation set forth in this chapter, including:

(i) The honorarium prohibition on receipt of compensation for an appearance, speech or article,
which is implemented in Sec. 2636.201 th.rough 2636.205 of this chapter;

(ii) The requirement contained in Sec. 2636.307 of this chapter that covered noncareer employees
obtain advance authorization before engagig in teaching for compensation; and

(iii) The prohibitions and limitations in Sec. 2635.804 and In Sec. 2636.304 of this chapter on
receipt of outside earned income applicable to certain Presidential appointees and to other covered noncareer
employees.

Example 1: A personnel specialist employed by the Department of Labor has been asked by the publisher of a
magazine to write an article on hs hobby of collecting arrowheads. Even though the subject matter is unrelated
to his official duties, he may not accept the publisher's offer of $200 for the article. Because the compensation
offered is for an article, its receipt would violate the honorarium prohibition contained in Section 2636.201 through
2636.205 of this chapter.

(2) Definitions. For purposes of this paragraph:

(I) Teaching, speaking or writing relates to the employee's official duties if:

(A) The activity is undertaken as part of the employee's official duties;
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(B) The circumstances indicate that the invitation to engage in the activity was extended
to the employee primarily because of his official position rather than his expertise on the particular subject matter;

(C) The invitation to engage in the activity or the offer of compensation for the activity
was extended to the employee, directly or indirectly, by a person who has interests that may be affected
substantially by performance or nonperformance of the employee's official duties;

(D) The information conveyed through the activity draws substantially on ideas or official
data that are nonpubfic information as defined in Sec. 2635.703(b); or

(E) Except as provided in paragraph (a)(2)(i)(E)(4) of this section, the subject of the
activity deals in significant part with:

(1) Any matter to which the employee presently is assigned or to which the
employee had been assigned during the previous one-year period;

(2) Any ongoing or announced policy, program or operation of the agency; or

(3) In the case of a noncareer employee as defined in Sec. 2636.303(a) of this
chapter, the general subject matter area, industry, or economic sector primarily affected by the programs and
operations of his agency.

(4) The restrictions in paragraphs (a)(2)(i)(E)(2) and (3) of this section do not
applv to a special Government employee. The restriction in paragraph (a)(2)(i)(E)(1) of this section applies only
during the current appointment of a special Government employee; except that if the special Government employee
has not served or is not expected to serve for more than 60 days during the first year or any subsequent one year
period of that appointment, the restriction applies only to particular matters involving specific parties in which the
special Government employee has participated or is participating personally and substantially.

Note: Section 2635.807(a)(2)(i)(E) does not preclude an employee, other than a covered noncareer employee,
from receiving compensation for teaching, speaking or writing on a subject within the employee's discipline or. inherent area of expertise based on his educational background or experience even though the teaching, speaking
or writing deals generally with a subject within the agency's areas of responsibility.

Example 1: The Director of the Division of Enforcement at the Commodity Futures Trading Commission has a keen
interest in stamp collecting and has spent years developing his own collection as well as studying the field
generally. He is asked by an international society of philatelists to give a series of four lectures on how to assess
the value of American stamps. Because the subject does not relate to his official duties, the Director may accept
compensation for the lecture series. He could not, however, accept a similar invitation from a commodities broker.

Example 2: A scientist at the National Institutes of Health, whose principal area of Government research is the
molecular basis of the development of cancer, could not be compensated for writing a book which focuses
specifically on the research she conducts in her position at NIH, and thus, relates to her official duties. However,
the scientist could receive compensation for writing or editing a textbook on the treatment of all cancers, provided
that the book does not focus on recent research at NIH, but rather conveys scientific knowledge gleaned from the
scientific community as a whole. The book might include a chapter, among many other chapters, which discusses
the molecular basis of cancer development. Additionally, the book could contain brief discussions of recent
developments in cancer treatment, even though some of those developments am derived from NIH research, as
long as It is available to the public.

Example 3: On his own time, a National Highway Traffic Safety Administration employee prepared a consumer's
guide to purchasing a safe automobile that focuses on automobile crash worthiness statistics gathered and made
public by NHTSA. He may not receive royalties or any other form of compensation for the guide. The guide deals
in significant part with the programs or operations of NHTSA and, therefore, relates to the employee's official duties.
On the other hand, the employee could receive royalties from the sale of a consumer's guide to values in used
automobiles even though it contains a brief, incidental discussion of automobile safety standards developed by
NHTSA.

Example 4: An employee of the Securities and Exchange Commission may not receive compensation for a book
which focuses specifically on the regulation of the securities industry in the United States, since that subject
concerns the regulatory programs or operations of the SEC. The employee may, however, write a book about the
advantages of investing in various types of securities as long as the book contains only an incidental discussion
of any program or operation of the SEC.

Example 5: An employee of the Department of Commerce who works in the Department's employee relations
office is an acknowledged expert in the field of Federal employee labor relations, and participates in Department
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negotiations with employee unions. The employee may receive compensation from a private training institute for
a series of lectures which describe the decisions of the Federal Labor Relations Authority concerning unfair labor
practices, provided that her lectures do not contain any significant discussion of labor relations cases handled at
the Department of Commerce, or the Department's labor relations policies. Federal Labor Relations Authority
decisions concerning Federal employee unfair labor practices are not a specific program or operation of the
Department of Commerce and thus do not relate to the employee's official duties. However, an employee of the
FLRA could not give the same presentations for compensation.

Example 6: A program analyst employed at the Environmental Protection Agency may receive royalties and other
compensation for a book about the history of the environmental movement in the United States even though it
contains brief references to the creation and responsibilities of the EPA. A covered noncareer employee of the
EPA, however, could not receive compensation for writing the same book because it deals with the general subject
matter area affected by EPA programs and operations. Neither employee could receive compensation for writing
a book that focuses on specific EPA regulations or otherwise on its programs and operations.

Example 7: An attorney in private practice has been given a one year appointment as a special Government
employee to serve on an advisory committee convened for the purpose of surveying and recommending modification
of procurement regulations that deter small businesses from competing for Government contracts. Because his
service under that appointment is not expected to exceed 60 days, the attorney may accept compensation for an
article about the anticompetitive effects of certain regulatory certification requirements even though those regulations
are being reviewed by the advisory committee. The regulations which are the focus of the advisory committee
deliberations are not a particular matter involving specific parties. Because the information is nonpublic, he could
not, however, accept compensation for an article which recounts advisory committee deliberations that took place
in a meeting closed to the public in order to discuss proprietary information provided by a small business.

Example 8: A biologist who is an expert in marine life is employed for more than 60 days in a year as a special
Government employee by the National Science Foundation to assist in developing a program of grants by the
Foundation for the study of coral reefs. The biologist may continue to receive compensation for speaking, teaching
and writing about marine life generally and coral reefs specifically. However, during the term of her appointment
as a special Government employee, she may riot receive compensation for an article about the NSF program she
is participating in developing. Only the latter would concern a matter to which the special Government employee
is assigned.

Example 9: An expert on international banking transactions has been given a one-year appointment as a special
Government employee to assist in analyzing evidence in the Government's fraud prosecution of owners of a failed
savings and loan association. It is anticipated that she will serve fewer than 60 days under that appointment.

Nevertheless, during her appointment, the expert may not accept compensation for an article about the fraud
prosecution, even though the article does not reveal nonpublic information. The prosecution is a particular matter
that involves specific parties.

(ii) Agency has the meaning set forth in Sec. 2635.102(a), except that any component of a
department designated as a separate agency under Sec. 2635.203(a) shall be considered a separate agency.

(iii) Compensation includes any form of consideration, remuneration or income, including royalties,
given for or in connection with the employee's teaching, speaking or writing activities. Unless accepted under
specific statutory authority, such as 31 U.S.C. 1353, 5 U.S.C. 4111 or 7342, or an agency gift acceptance statute,
it includes transportation, lodgings and meals, whether provided in kind, by purchase of a ticket, by payment in
advance or by reimbursement after the expense has been incurred. It does not include:

(A) Items offered by any source that could be accepted from a prohibited source under
subpart B of this part;

(B) Meals or other incidents of attendance such as waiver of attendance fees or course
materials furnished as part of the event at which the teaching or speaking takes place; or

(C) Copies of books or of publications containing articles, reprints of articles, tapes of
speeches, and similar items that provide a record of the teaching, speaking or writing activity.

(iv) Receive means that there is actual or constructive receipt of the compensation by the
employee so that the employee has the right to exercise dominion and control over the compensation and to direct
its subsequent use. Compensation received by an employee includes compensation which is:

(A) Paid to another person, Including a charitable organization, on the basis of
designation, recommendation or other specification by the employee; or

(B) Paid with the employee's knowledge and acquiescence to his parent, sibling, spouse,
child, or dependent relative.
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(v) Particular matter involving specific parties has the meaning set forth in Sec. 2637.102(a)(7)e of this chapter.

(vi) Personal and substantial participation has the meaning set forth in Sec. 2635.402(b)(4).

(3) Exception for teaching certain courses. Notwithstanding that the activity would relate to his official
duties under paragraphs (a)(2)(i)(B) or (E) of this section, an employee may accept compensation for teaching a
course reqJiring multiple presentations by the employee if the course is offered as part of:

(i) The regularly established curriculum of:

(A) An institution of higher education as defined at 20 U.S.C. 1141(a):

(B) An elementary school as defined at 20 U.S.C. 2891(8); or

(C) A secondary school as defined at 20 U.S.C. 2891(21); or

(it) A program of education or training sponsored and funded by the Federal Government or by
a State or local government which is not offered by an entity described in paragraph (a)(3)(i) of this section.

Example 1: An employee of the Cost Accounting Standards Board who teaches an advanced accounting course
as part of the regular business school curriculum of an accredited university may receive compensation for teaching
the course even though a substantial portion of the course deals with cost accounting principles applicable to
contracts with the Government. Moreover, his receipt of a salary or other compensation for teaching this course
does not violate the honorarium prohibition on receipt of compensation for any speech, which is implemented in
Sec. 2636.201 through 2636.205 of this chapter.

Example 2: An attorney employed by the Equal Employment Opportunity Commission may accept compensation
for teaching a course at a state college on the subject of Federal employment discrimination law. The attorney
could not accept compensation for teaching the same seminar as part of a continuing education program sponsored
by her bar association because the subject of the course is focused on the operations or programs of the EEOC
and the sponsor of the course is not an accredited educational institution.

Example 3: An employee of the National Endowment for the Humanities is invited by a private university to teach
a course that is a survey of Government policies in support of artists, poets and writers. As pert of his official
duties, the employee administers a grant that the university has received from the NEH. The employee may not
accept compensation for teaching the course because the university has interests that may be substantially affected
by the performance or nonperformance of the employee's duties. Likewise, an employee may not receive
compensation for any teaching that is undertaken as part of his official duties or that involves the use of nonpublic
information.

(b) Reference to official position. An employee who is engaged in teaching, speaking or writing as outside
employment or as an outside activity shall not use or permit the use of his official title or position to identify him
in connection with his teaching, speaking or writing activity or to promote any book, seminar, course, program or
similar undertaking, except that:

(1) An employee may include or permit the inclusion of his title or position as one of several biographical
details when such information is given to identify him in connection with his teaching, speaking or writing, provided
that his title or position is given no more prominence than other significant biographical details;

(2) An employee may use, or permit the use of, his title or position in connection with an article published
in a scientific or professional journal, provided that the title or position is accompinied by a reasonably prominent
disclaimer satisfactory to the agency stating that the views expressed in the article do not necessarily represent the
views of the agency or the United States; and

(3) An employee who is ordinarily addressed using a general term of address, such as "The Honorable,"
or a rank, such as a military or ambassadorial rank, may use or permit the use of that term of address ir rank in
connection with his teaching, speaking or writing.

Note: Some agencies may have policies requiring advance agency review, clearance, or approval ol certain
speeches, books, articles or similar products to determine whether the product contains an appropriate disclainmer,
discloses nonpublic information, or otherwise complies with this section.

Example 1: A meteorologist employed with the National Oceanic and Atmospheric Administration is asked b4 a
local university to teach a graduate course on hurricanes. The university may ;nclude the meteorologist's
Government title and position together with other information vtbout his educat!an and previous employment in
course materials setting forth biographical data on all teachers involved in the graduate program. However, his
title or position may not be used to promote the course, for example, by featuring the meteo,ologist's Government
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title, Senior Meteorologist, NOAA, in bold type under his name. In contrast, his title may be used in this manner
when the meteorologist is authorized by NOAA to speak in his official capacity.

Example 2: A doctor just employed by the Centers for Disease Control has written a paper based on his earlier
independent research into cell structures. Incident lo the paper's publication In the Journal of the American Medical
Association, the doctor may be given credit for the paper, as Dr. M. Wellbeing, Associate Director, Centers for
Disease Control, provided that the article also contains a disclaimer, concurred in by the CDC, indicating that the
paper is the result of the doctor's independent research and does not represent the findings of the CDC.

Example 3: An employee of the Federal Deposit Insurance Corporation has been asked to give a speech in his
private capacity, without compensation, to the annual meeting of a committee of the American Bankers Association
on the need for banking reform. The employee may be described in his introduction at the meeting as an
employee of the Federal Deposit Insurance Corporation provided that other pertinent biographical details are
mentioned as well.

Sec. 2635.808 Fundralslng activities

An employee may engage In fundralsing only In accordance with the restrictions In part 950 of this title
on the conduct of charitable fundralaing In the Federal workplace and in accordane with paragraphs (b)
and (d) of thia section.

(a) Definitions. For purposes of this section:

(1) Fundraising means the raising of funds for a nonprofit organization, other than a political organization
as defined In 26 U.S.C. 527(e), through:

(i) Solicitation of funds cr sale of items; or

(ii) Participation in the conduct of an event by an employee where any portion of the cost of
attendance or participation may be taken as a charitable tax deduction by a person incurring that cost.

(2) Participation in the condue, of an event means active and visible participation in the promotion,
production, or presentation of the event and includes serving as honorery chairperson, sitting at a head table during
the event, and standing in a reception line. The torm does not include mere attendance at an event provided that,
to the employee's knowledge, his attendance is not used by the nonprofit organization to promote the event. While
the term generally includes any public speaking during the event, it does not include the delivery of an official
speech as defined in paragraph (a)(3) of this section or any seating or other participation appropriate to the delivery
of such a speech. Waiver of a fee for attendance at an event by a participant in the conduct of that event does
not constitute a gift for purposes of subpart B of this part.

Note: This section does not prohibit fundraising for political parties. However, there are statutory restrictions that
apply to political fundraising. Employees, other than those exempt under 5 U.S.C. 7324(d), are prohibited by the
Hatch Act, 5 U.S.C. 7321 through 7328, from soliciting or collecting contributions or other funds for a partisan
political purpoae or in connection with a partisan election. In addition, all employees are prohibited by 18 U.S.C.
602 from knowingly soliciting contributions for any political purpose from other employees and by 18 U.S.C. 607
from soliciting such contributions in the Federal workplace.

Example 1: The Secretary of Transportation has been asked to serve as master of ceremonies for an All-Star
Gala. Tickets to the event cost $150 and are tax deductible as a charitable donation, with proceeds to be donated
to a local hospital. By serving as master of ceremonies, the Secretary would be participating in fundraising.

(3) Official speech ineans a speech given by an employee in his official capacity on a subject matter that
relates to his official duties, provided that the employee's agency has determined that the event at which the
speech is to be given provides an appropriate forum for the dissemination of the information to be presented and
provided that the employee does not request donations or other support for the nonprofit organization. Subject
matter relates to an employee's ý,fficial duties if it focuses 3pecifically on the employee's o#icial duties, on the
responsibilities, programs, or operations of the employee's agency as described it. Sec. 2635.807(a)(2)(i)(E), or on
matters of Administration policy on which the employee has been authorized to speak.

Example 1: ihe Secretary of Labor is invited to speak at a banquet honoring a distinguished labor leader, the
proceeds of which will benefit a nonprofit organization that assists homeless fam'lies. She devotes a major portion
of her speech to the Administration's Points of Light initiative, an effort to encourage citizens to volunteer their time
to help solve serious social problems. Because she is authorized to speak on Administration policy, her remarks
at the banquet are an official speech. However, tne Secretary would be engaged in fundraising if she were to
conclude her official speech with a request for donations to the nonprofit organization.

Example 2: A charitable organization is sponsoring a two-day tennis tournament at a country club in theWashington, DC area to raise funds for recreational programs for learning disabled children. The organization has
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invited the Secretary of Education to give - speech on federally funded special education programs at the awards
*- dinner to be held at the conclusion of the toujrnament and a dAtermination has been made that the dinner Is an

appropriate forum for the particular speoch. The Secretary may speak at the dinner and, under Sec.
2635.204(g)(1), he may partake of the meal provided to him at the dinner.

(4) Personally solicit moans to request or otherwise encourage donations or other support either through
person-to-person contact or through the use of one's name or identity in correspondence or by permitting its use
by others. It ooss not include the solicitation of funds through the media or through either oral remarks, or the
contemporaneous dispatch of like items of mass-produced correspondence, if such remarks or correspondence are
addressed to a group consisting of many persons, unless it is known to the employee that the solicitation is
targeted at subordinates or at persons who are prohibited sources within the meaning of Sec. 2635.203(d). It does
not include behind-the-scenes assistance in the solicitation of funds, such as drafting correspondence, stuffing
envelopes, or accounting for contributions.

Example 1: An employee of the Department of the Energy who signs a letter soliciting funds for a local private
school does not "personally solicit" funds when 500 copies of the letter, which makes no mention of his DOE

"posuition and title, are mailed to members of the local community, even though some individuals who are employed
Department of Energy contractors may receive the letter.

(b) Fundralsing in an official capacity. An employee may participate In fundralsing In an official capacity
If, In accordance with a statute, Executive order, regulation or otherwise as determined by the agency, he
Is authorized to engage In the fundralsing activity as part of his official duties. When authorized to
participate In an official capacity, an employee may use his official title, position and authority.

Example 1: Because participation in his official capacity is authorized under part 950 of this title, the Secretary
of the Army may sign a memorandum to all Army personnel encouraging them to donate to the Combined Federal
Campaign.

(d) Funfrasiang In a personal copacity. An employee may engage In fundralsing In his personal capacity
provided that he does not:

(1) Personally solicit funds or other support from a subordinate or from any person:

"(i) Known to the employee, If the employee Is other than a special Government employee,
to be a prohibited source within the meaning of Sec. 2635.203(d); or

(i1) Known to the employee, If the employee is a special Government employee, to be a
prohibited source within the meaning of Sec. 2635.203(dX4) that is a person whose Interests may be
substantially affected by performance or nonperformance of his official duties.

(2) Use or permit the use of his official title, position or any authority associated with his public
office to further the fundralsing effort, except that on employee who Is ordinarily addressed using a general
term of address, such "The Honorable," or a rank, such as a military or ambassadorial rank, may use or
permit the use of that term of address or rank for such purposes; or

(3) Engage in any action that would otherwise violate this part.

Example 1: A nonprofit organization is sponsoring a golf tournament to raise funds for underprivileged children.
The Secretary of the Navy may not enter the tournament with the understand;ng that the organization intends to
attract participants by offering other entrants the opportunity, in exchange for a donation in the form of an entry fee,
to spend the day playing 18 holes of golf in a foursome with the Secretary of the Navy.

Example 2: An employee of the Merit Systems Protection Board may not use the agency's photocopier to
reproduce fundralsing literature for her son's private school. Such use of the photocopier would violate the
standards at Sec. 2635.704 regarding use of Govw.-nment property.

Example 3: An Assistant Attorney General may not sign a letter soliciting funds for a homeless shelter as "John
Doe, Assistant Attorney General." He also may rot sign a letter with just his signature, "John Doe," soliciting
funds from a prohibited source, unless the letter is one of many identical, mass-produced letters addressed to a
large group where the solicitation is not known to him to be targeted at persons who are either prohibited sources
or subordinates.

We. 2635.809 Just financial obligations. Employees shall satisfy in good faith their obligations a4. citizens, including all just financial obligations, especially
those such as Federal, State, or local taxes that are imposed by law. For purposes of this section, a just financial
obligation Includes any financial obligation acknowledged by the employee or reduced to judgment by a court. In
good faith means an honest intention to fulfill any just financial obligation in a timely manner. In the event of a
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dispute between an employee and an alleged creditor, this section does not require an agency to determine the
validity or amount of the disputed debt or to collect a debt on the alleged creditors behalf.

SUBPART 1: RELATED STATUTORY AUTHORITIES

See. 20M8.901 General

In addition to the standards of ethical conduct set forth In subparts A through H 0t this part, there are a number
of statutes that establish standards to which an employee's conduct must conform. The list set forth In Sec.
2635.902 references some of the more significant of those statutes. It is not comprehensive and Includes only
references to statutes of general applicability. While it includes references to several of the basic conflict of Interest
statutes whose standards Pre expleined in morn detail throughout this part, It does not include references to statutes
of more limited applicability, such as statutes that apply only to officers and employees of the Department of
Defense.

See. 2635.902 Related statutes

(a) The prohibition against solicitation or receipt of Bribes (18 U.S.C. 201(b)).

(b) The prohibition against solicitation or receipt of Illegal gratuities (18 U.S.C. 201(c)).

(c) The prohibition against seeking or receiving Compensation for certain representational services before the
Governmern (18 U.S.C. 203).

(d) The prohibition against assisting in the prosecution of Claims against the Government or acting as agent or
attorney before the Government (18 U.S.C. 205).

(e) The Post-employment restrictions applicable to former employees (18 U.S.C. 207, with implementing regulations
at parts 2637 and 2641 of this chapter).

(f) The Post.employment restrictions applicable to former procurement officials (41 U.S.C. 423(f)).

(g) The prohibition against Participating in matters affecting an employee's own financial interests or the financial
interests of other specified persons or organizations (18 U.S.C. 208). S
(h) The prohibition on a Procurement official's negotiating for employment with competing contractors (41 U.S.C.
423(b)(1)).

(i) The prohibition against receiving salary or any contribution to or supplementation of Salary as compensatiun

for Government service from a source other than the United States (18 U.S.C. 209).

(j) The prohibition against Gifts to superiors (5 U.S.C. 7351).

(k) The prohibition against solicitation or receipt of Gifts from specified prohiL ted sources (5 U.S.C. 7353).

(I) The prohibition against solicitation or receipt of Gifts from competing contractors (41 U.S.C. 423(b)(2)).

(m) The provisions governing receipt and disposition of Foreign gifts and decorations (5 U.S.C. 7342).

(n) The Code of Ethics for Government Sevice (Pub. L. 96-303, 94 Stat. 855).

(o) The prohibitions against certain Political activities (5 U.S.C. 7321 et seq. and 18 U.S.C. 602, 603, 606 and
607).

(p) The prohibitions against Disloyalty and striking (5 U.S.C. 7311 and 18 U.S.C. 1918).

(q) The general prohibition against Acting as the agent of a foreign principal required to register under the Foreign
Agents Registration Act (18 U.S.C. 219).

(r) The prohibition against Employment of a person convicted of participating in or promoting a riot or civil disoder
(5 U.S.C. 7313).

(s) The prohibition against Employment of an individual who habitually uses intoxicating beverages to excess (5
U.S.C. 7352).

(t) The prohibition against Misuse of a Government vehicle (31 U.S.C. 1344),

(u) The prohibition against Misuse of the franking privilege (18 U.S.C. 1719).

20-42



STANDARDS OF ETHICAL CONDUCT FOR THE EXECUTIVE BRANCH, 5 CFR 2635

. (v) The prohibition against Fraud or false statements in a Government matter (18 U.S.C. 1001).

(w) The prohibition against Concealing, mutilating or destroying a public record (18 U.S.C. 20"1).

(x) The prohibition against Counterfeiting or forging transportation roquests (18 U.S.C. 508).

(y) The restrictions on Disclosure of certain sensitive Government information under the Freedom of Information
Act and the Privacy Act (5 U.S.C. 552 and 552a).

(z) The prohibitions against Disclosure of classified information (18 U.S.C. 798 and 50 U.S.C. 783(b)).

(aa) The prohibition against Disclosure of proprietary information and certain other information of a confidential
nature (18 U.S.C. 1905).

(bb) The prohibition against unauthorized Disclosure of certain procurement sensitive information, including
proprietary or source selection information (41 U.S.C. 423(b) (3) and (d)).

(cc) The prohibition against Unauthorized use of documents relating to claims from or by the Government (18
U.S.C. 285).

(dd) The prohibition against Certain personnel practices (5 U.S.C. 2302).

(ee) The prohibition against Interference with civil service examinations (18 U.S.C. 1917).

(if) The restrictions on Use of public funds for lobbying (18 U.S.C. 1913).

(gg) The prohibition against participation in the Appointment or promotion of relatives (5 U.S.C. 3110).

(hh) The prohibition against solicitation or Acceptance of anything of value to obtain public office for another (18
U.S.C. 211).. (ii) The prohibition against Conspiracy to commit an offense against or to defraud the United States (18 U.SC.
371).

(jj) The prohibition against Embezzlement or conversion of Government money or property (18 U.S.C. 641).

(kk) The prohibition against Failing to account for public money (18 U.S.C. 643).

(11) The prohibition against Embezzlement of the money or property of another person that Is in the possession of
an employee by reason of his employment (18 U.S.C. 654).

e
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SECTION 2. DoD SUPPLEMENT TO 5 C.F.R. PART 2635 (reference (a))

2-200. Purpos. In accordance with 5 C.F.R. 2635.105
(reference (a)) in subsection 2-100 of this Regulation, the provisions in this
Regulation apply to employees of the Department of Defense (DoD) and
supplement the "Standards of Ethical Conduct for Employees of the Executive
Branch" contained in 5 C.F.R. 2635 (reference (a)) in subsection 2-100 of this
Regulation. DoD employees are required to comply with 5 C.F.R. 2635
(reference (a)) in subsection 2-100 of this Regulation, this Regulation, and
implementing guidance and procedures.

2-201. Designation of Separate Agency Components

a. Pursuant to 5 C.F.R. 2635.203(a) (reference (a)) in
subsection 2-100 of this Regulation, each of the following Components of DoD is
designated as a separate Agency for purposes of the provisions in 5 C.F.R. 2635
Subpart B (reference (a)) in subsection 2-100 of this Regulation, governing gifts
from outside sources and 5 C.F.R. 2635.807 (reference (a)) in subsection 2-100 of
this Regulation, governing teaching, speaking and writing:

(1) Department of the Army;

(2) Department of the Navy;

(3) Department of the Air Force;

(4) Defense Commissary Agency;

(5) Defense Contract Audit Agency;

(6) Defense Finance and Accounting Service;

(7) Defense Information Systems Agency;

•8) Defense Intelligence Agency;

(9) Defense Investigative Service;

(10) Defense Logistics Agency;

(11) Defense Mapping Agency;

(12) Defense Nuclear Agency;

(13) National Security Agency;
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(14) Office of the Inspector General; 0
(15) Uniformed Services University of the Health

Sciences.

b. Employees of DoD Components not designated as
separate Agencies, including employees of OSD, will be treated as employees of
DoD which shall be treated as a single Agency that 13 separate from the above
listed agencies for purposes of determining whether the donor of a gift is a
prohibited sorce under 5 C.F.R. 2635.203(d) (reference (a)) in subsection 2-100 of
tI" Regulation, and for identifying the DoD employee's Agency under 5 C.F.R.
2635280? (reference (a)) in subsection 2-100 of this Regulation, governing teaching,
speaking and writing.

2-202. Additional Exceptions for Gifts from Outside Sot$r. In
addition to the gifts which come within the exceptions set forth in 5 C.F.R
2635.204 (reference (a)) in subsection 2-100 of this Regulation, and subject to all
provisions of 5 C.F.R. 2635.201 through 2635.205 (reference (a)) in subsection 2-100
of this Regulation, a DoD employee may accept gifts from outside sources
otherwise prohibited by 5 C.F.R. 2635.202(a) (reference (a)) in subsection 2-100 of
this Regulation, as follows:

a. Events Sponsoyed by StatM. Local GovernMents or
Civic Q gnizations. A DoD employee may accept a sponsor.s unsolicited gift of
free attendance for himself and an accompanying spouse at an event sponsored by
a State or local government or by a civic organization exempt from taxation under
26 U.S.C. 501(c)(4) (reference (b)), when:

(1) The Agency Designee has detennined that the
community relations interests of the Agency will be served by the DoD employee's
attendance;

(2) The cost of the DoD employee's and the
spo '•ws attendance is provided by the sponsor in accordance with 5 C.F.R.
2635.204(g)(5) (reference (a)) in subsection k-100 of this Regulation; and

(3) The gift of free attendance meets the
definition in 5 C.F.R. 2635.204(g)(4) (reference (a)) in subsection 2-100 of this
Regulation.

b. Scholarships and Grants. A DoD employee, or the
dependent of a DoD employee, may accept an educational scholarship or grant
from an entity that does not have interests that may be substantially affected by
the performance or non-performance of the involved DoD employee's official
duties, or from an association or similar entity that does not have a majority of
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members with such interests, if the DoD C(ctponent DAIO, or designe
determines that:

(1) The scholr~ship or grant is made as part of
an established program of grants cr awtarcs that is furnded, wholly o- in part, to
ensure its continuation on a regular basis and under which rcýipieies are selected
pursuant to written standards; or

(2) The scholarship or grant, is established for
the benefit of DoD employees, or the dependents of DoD employees, and
recipients are selected pursuant to written standards approved by the Secretary of
Defense or, where the scholarship or grant is available only to military members
or their dependents, by the Secretary of the Military Department concerned.

2-203. Additional Limitations on Gifts Between 1oD Employees.
The following limitations shall apply to gifts from groups of DoD employees that
include a subordinate and to voluntary contributions to gifts for superiors
=ermItted under 5 C.F.R. 2635.304(c)(1) (reference (a)) in subsection 2-100 of this

Reuation:

a. ifts From a Grojo That lncludes a Subordinate.
Regardless of the number of DoD employees contributing to a gift or gifts on a
s l lfwquent occasion as permitted by 5 C.FJL 2635.(c)1 (reference (a))
i. subsection 2-10( of this Reglatson DoD employee may not accept a gift or
gifts from a donating group if the market value exceeds an aggregate of $300 and
if the DoD employee knows or has rason to know that any member of the
donating group is his subordinate.

(1) The cost of items excluded from the
definition of a gift by 5 ,..F.R. 2635.203(b), (refrence (a)) in subsection 2-100 of
this Regulation, and the cost of food, refreshments and entertainment provided to
the DoD employee and his personal guests to mark the occasion for which the gift
is given shall not be included in determining whether the value of a gift or gifts
exceeds the $300 aggregate limit.

(2) The value of a gift or gifts from two or
more donating groups shall be aggregated and shall be considered to be from a
single donating group if the DoD employee offered the gift knows or has reason
to know that an individual who is his subordinate is a member of more than one
of the donating groups.

b. yoIatakgdm Cosx For puteus of 5 C.F.R.
2653~eM)W, (irefnernc (a) in subsection 2-10N) of thi Reguaatioun, the nominal
amount of a voluntary contribution tkat a DoD employee may solicit from
another DoD employer for a group gift to the contributing DoD employee's
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superior for any special, infrequent occasion shall not exceed $10. A voluntary
contribution of a nominal amount for food, ref reshments an4 entertainment for the 0
superior, the personal guests of the superior and other attendees at an eveat to
mark the occasion for which a group gift is given may be solicited as a soparate,
voluntary contribution not subjxct to the $10 limit.

2-204. Standard for Acconilplishing Disqualificatiorn

a. Disqualifying Finar.cial Interegt. A DoD employee
who is required, in accordance with 5 C.F• 2635.402(c) (reference (a)) im
subsection 2-100 of this Regulation, to disqualify himself from participation in a
particular matter to which he has beer, amsigred shall, notwithstanding the
guidance in 5 CAF.R. 2601 402(c)(1) and (2) (reference (a)) in subsection 2-100 of
this Regulation, provide written notice of disqualification to his supervisor upon
determining that he will not participate in the matter.

Sb. Disqualification to Ensure Impartiality. A DoD
employee who is required, in accordance with 5 CAR. 2635S02(e) (reference (a)) in
subsection 2-100 of this Regulation, to disqualify himself from participation in a
particular matter involving specific parties to which he has been assigned shall,
notwithstanding the guidance in 5 CA.R. 2635.502(e)(1) and (2) (reference (a)) in
subsection 2-100 of this Regulation, provide written notice of disqualification to
his supervisor upon determining that he will not participate in the matter.

c. Disqualification From Matter Effecting Prospective
Employers. A DoD employee who is required, in accordance with 5 CA.R.
2635.04(a) (reference (a)) in subsection 2-100 of this Regulation, to disqualify
himself from participation in a particular matter to which he has been assigned
shall, notwithstanding the guidance in 5 CAFR. 2635.604(b) and (c) (reference (a))
in subsection 2-100 of this Regulation, provide written notice of disqualification
to his supervisor upon determining that he will not participate in the matter.

d. Withdrawal of Notification. A DoD employee may
withdraw written notice under subsections 2-204(a), (b) or (c) of this Regulation,
above, upon deciding that disqualification from participation in the matter is no
longer required.

2-205. Limitation on Solicited Sales. A DoD employee shall not
knowingly solicit or make solicited sales to DoD personnel who are junior in
rank, grade or position, or to the family members of such personnel, on or off
duty. In the absence of coercion or intimidation, this does not prohibit the sale
or lease of a DoD employee's non-commercial personal or real property or
commercial sales solicited and made in a retail establishment during off-duty
employjment. The posting of an advertisement in accordance with Federal
Goenment building management policies does not constitute solicitation for
purposes of this section.
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2-206. Prior Approval for Outside Employment and BusinessActivities--

a. A DoD employee, other than a special Government
employee, who is required to file a financial disclosure report, SF 450 or SF 278,
Appendix C of this Regulation, shall obtain written approval from the Agency
Designee before engaging in a business activity or compensated outside
employment with a prohibited source, unless general approval has been given in
accordance with subsection 2-206(b) of this Regulation, below. Approval shall be
granted unless a determination is made that the business activity or compensated
outside employment is expected to involve conduct prohibited by statute or
regulation.

(1) Business activity means any business,
contractual or other financial relationship not involving the provision of personal
services by the DoD employee. It does not include a routine commercial
transaction or the purchase of an asset or interest, such as common stock, that is
available to the general public.

(2) Employment means any form of non-Federal
employment or business relationship involving the provision of personal services
by the DoD employee. It includes, but is not limited to, personal services as an
officer, director, employee, agent, attorney, consultant, contractor, general partner
or trustee.

(3) Prohibited source has the meaning set forth
in 5 C.F.R. 2635.203(d) (reference (a)) in subsection 2-100 of this Regulation, as
modified by the separate DoD Component Agency designations in subsection 2-201
of this Regulation, above.

b. The DoD Component DAEO or designee may, by
a written notice, exempt categories of business activities or employment from the
requirement of subsection 2-206(a) of this Regulation, above, for prior approval
based on a determination that business activities or employment within those
categories would generally be approved and are not likely to involve conduct
prohibited by statute or regulation.

2-207. Disclaimer for Speeches and Writings Devoted to Agency
Matters. A DoD employee who uses or its the use of his milltay grade or
who includes or permits the inclusion o his title or position as one of several
biographical details given to identify himself in connection with fteachln&

ospeakin or wrlting in amtordance with 5 C.F.R. 26358070) (ifnwncr () in
n 2-100 of this Reulation, shall make a disclaimer if the subect of the

teaciX&OpeakiMg or writing deals in significant part with any ongoig or
announced policy, progrm or operation of the DoD employee's Agency, as defined
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in subsection 2-201 of this Regulation, above, and the DoD employee has not been
authorized by appropriate Agency authority to present that material as the
Agency's position. The disclaimer shall be made as follows:

a. The required disclaimer shall expressly state that
the views presented are those of the speaker or author and do not necessarily
represent the views of DoD or its Components;

b. Where a disclaimer is required for an article, book
or other writing, the disclaimer shall be printed in a reasonably prominent position
in the writing itself;

c. Where a disclaimer is required for a speech or
other oral presentation, the disclaimer may be given orally provided it is given at
the beginning of the oral presentation.

SECTION 3. DoD GUIDANCE

2-300. Gifts

a. Procurement Officials. In addition to the
restrictions on gifts in 5 C.F.R. 2635, Subpart. B (reference (a)) in subsections 2-100
and 2-202 of this Regulation, procurement officials are subject to the gift
acceptance restrictions of the procurement integrity statute. See 41 U.S.C. 423
(reference (c)) and FAR 3.104 (reference (d)) in Appendix B of this Regulation.

b. Gifts from Foreign Governments. There are
special DoD rules governing gifts from foreign governments. See 5 U.S.C. 7342
(reference (e)) and DoD Directive 1005.13 (reference (f)).

c. Ship Launch and Similar Ceremonies. A DoD
employee may not accept gifts in connection with a ceremony to mark the
completion of a milestone in shipbuilding, aircraft completion, or similar vehicle
launch or roll-out unless attendance is official and is approved by the head of the
DoD Component command or organization and the gifts are limited to the
following (see 5 U.S.C. 7301 note (reference (e))):

(1) Attendance at appropriate functions incident
to the ceremony, such as a dinner preceding the ceremony and reception following
it, and related food, hospitality and entertainment, as long as the function and
related benefits are not lavish, excessive, or extravagant;

(2) Tangible gifts or mementos in connection
with the ceremony to DoD employees, their spouses, and their dependent children,
who are official participants in the ceremony, as long as the aggregate retail value
does not exceed $100 per family and the cost is not borne by the Federal

0
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Government. When such gifts exceed the $100 limit, the recipient shall pursue one
of the following alternatives:

(a) Return the gift to the donor;

(b) Retain fhe gift after reimbursing the
donor the full value of the gift; or

(c) Forward the gift to the appropriate
DoD Component officia! for
disposition as a gift to the Federal
Government in accordance with
statute. See 10 U.S.C. 2601
(reference (g)).

2-301. Use of Federal Government Telephone Systems. See
GSA regulation 41 C.F.R. Subpart 201-21.6 (reference (h)), on management of
Federal Government telecommunications resources.

a. The use of Federal Government telephone systems
(including calls over commercial systems which will be paid for by the Federal
Government), except as provided in subsection 2-301.b. of this Regulation, below,
shall be limited to the conduct of official business. Such official business calls
may include emergency calls and calls that the DoD Components determine are
necessary in the interest of the Federal Government.

b. Personal calls (such as calls to speak to
spouse/minor children or to arrange for emergency repairs to residence or
automobile) that must be made during working hours over the commercial
local/long distance network may properly be authorized as being in the best
interest of the Federal Government if the call is consistent with the following
criteria:

(1) It does not adversely affect the performance
of official duties by the DoD employee or
the DoD employee's organization;

(2) It is of reasonable duration and frequency;
and

(3) It could not reasonably have been made at
another time;

(4) And, in the case of long distance calls, is:
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(a) Charged to the employee's home
telephone number or other I
non-Federal Government number
(third number call);

(b) Made to an 800 toll-free number;

(c) Charged to the called party if a
non-Federal Government number
(collect call);

(d) Charged to a personal telephone
credit card; or

(e) When traveling for more than one
night on Federal Government business
in the United States, a brief call to his
residence to notify family of a
schedule change.

2-302. Gambling

a. A DoD employee shall not participate while on
Federally-owned or leased property or while on duty (for military members, this
means, in this context, present for duty) for the Federal Government in any
gambling activity prohibited by 5 CX.R. 735208 (reference (i)) except:

(1) Activities necessitated by a DoD employee's
law enforcement duties;

(2) Activities by organizations comvesed of
DoD employees or their dependents when transacted entirely among tfiLr own
iembers and approved by the Head of the DoD Component or designere,; or

(3) Private wagers among DoD employees if
based on a personal relationship and transacted entirely within assigned Federal
Government living quarters and withi the limitations of local laws.

b. Gambling with a subordinate may be a violation
of Articles 133 and 134 of the Uniform Code of Military Justice (UCMJ)
(reference (g)).

c. Gambling may be prohibited by Federal
Government building and grounds regulations, such as 32 C.F.R. Part 406
(reference (P) which prohibits gambling in the Pentagon.
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2-303. Outside Employment and Activity. In addition to
subsection 2-206 of this Regulation, above, except to the extent that when
procedures have been established by higher authority for any class of DoD
employee (e.g., DoD Directivc 6025.7 (reference (k))), Agency Designees may
require DoD employees under their jurisdicdon to report any outside employment
or activity prior to engaging in the employment or activity. See subsection 3-306
of this Regulation.

a. The commander, head of the organization, or
supervisor may prohibit the employment or activity if he believes that the
proposed outside activity will detract from readiness or pose a security risk.

b. If action !s not taken to prohibit 'he employment
or activity, the DoD employee is free to engage in the employment or activity in
keeping with other restrictions of this Regulation.

2-304. Use of Military Title by Retirees or Reserves. Retired
military members and members of Reserve Components, not on active duty, may
use military titles in connection with commercial enterprises, provided they clearly
indicate their retired or inactive Reserve status. However, any use of military
titles is prohibited if it in any way casts discredit on DoD or gives the appearance. of sponsorship, sanction, endorsement, or approval by DoD. In addition, in
overseas areas, commanders may further restrict the use of titles by retired
military members and members of Reserve Components.

SECTION 4. RE FRE

2-400. References

(a) Title 5, Code of Federal Regulations, Part 2635,
"Standards of Ethical Conduct for Employees of
the Executive Branch," current edition

(b) Title 26, United States Code, Section 501
(c) Title 41, United States Code, Section 423
(d) Federal Acquisition Regulation, Part 3.104, current

edition
(e) Title 5, United States Code, Sections 7301 and 7342
(f) DoD Directive 1005.13, "Gifts from Foreign

Governments," October 13, 1988
(g) Title 10, United States Code, Sections 801 through

940 (Uniform Code of Military Justice), 2397a and
2601

(h) Title 41, Code of Federal Regulations, 201-21.6,
"Use of Government Telephone Systems," current
edition



(i) Title 5, Code of Federal Regulations, 735.208,
"Gambling, Betting and Lotteries," current edition

(j) Title 32, Code of Federal Regulations, Part 406,
"Conduct on the Pentagon Reservation," current
edition

(k) DoD Directive 6025.7, "Off-Duty Employment by
DoD Health Care Providers," October 21, 1985
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CHAPTER 3

ACTIVITIES WITH NON-FEDERAL ENTITIES

SECTION 1. OFFICE OF GOVERNMENT ETHICS REGULATION

3-100. 5 C.F.R. 2636. "Limitations on Outside Employment and
Prohibition of tonoraria: Confidential Reporting of Payments to Charities in Lieu
of Honoraria" (reference (a))
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LIMITATIONS ON OUTSIDE EMPLOYMENT AND PROHIBITION OF HONORARIA ... S CFR 2636

SUBPART A: GENERAL PROVISIONS. Sao. 2636.101 Purpose.

This part is issued under authority contained in titles II and VI of the Ethics Reform Act of 1989 (Pub. L. 101-194,
as amended), amending the Ethics in Government Act of 1978, and contains regulations that implement the
following:

(a) The prohibition at 5 U.S.C. app. 501(b) against receipt of honoraria and the provisions of 5 U.S.C. app.
501(c) whereby payments may be made to charitable organizations in lieu of honoraria;

(b) The confidential reporting requirement at 5 U.S.C. app. 102(a)(1)(A) applicable to payments made to
charitable organizations in lieu of honoraria; and

(c) The 15 percent outside earned income limitation at 5 U.S.C. app. 501(a) and the limitations at 5 U.S.C.
app. 502 on outside employment and affiliation applicable to certain noncareer employees.

Sec. 2636.102 Definitions.

The definitions listed below are of general applicability to this part. Additional definitions of narrower applicability
appear in the subparts or sections of subparts to which they apply. For purposes of this part:

(a) Agency ethics official refers to the designated agency ethics official and to any deputy ethics official
described in Sec. 2638.204 of this subchapter to whom authority to issue advisory opinions under Sec. 2636.103
of this part or to receive and review reports of honoraria recipients under Sec. 2636.204 of this part has been
delegated by the designated agency ethics official.

(b) Designated agency ethics official refers to the official described in Sec. 2638.201 of this subchapter.

(c) Employee means any officer or employee of the executive branch, other than a special Government
employee as defined in 18 U.S.C. 202. It includes officers but not enlisted members of the uniformed services as
defined in 5 U.S.C. 2101(3). It does not include the President or Vice President.

(d) Executive branch includes each executive agency as defined in 5 U.S.C. 105 and any other enti or
administrative unit in the executive branch. However, it does not include any agency that is defiled by 5 U.S.C.
app. 109(11) as within the legislative branch.

(e) The terms he, his, and him include "she," "hers" and "her."

Sec. 2636.103 Advilory opinions.

(a) Request for an advisory opinion.

(1) An employee may request an advisory opinion from an agency ethics officia! as to whether
specific conduct which has not yet occurred would violate any provision contained In this part.

(2) An advisory opinion may not be obtained for the purpose of establishing:

(I) Whether a particular entity qualifies as a charitable organization to which an
honorarium may be paid pursuant to Sec. 2636.204 of this part; or

(ii) Whether a noncareer employee who is subject to the restrictions in subpart C of this
part may receive compensation for teaching. An advisory opinion issued under this section may not be substituted
for the advance written approval required by Sec. 2636.307 of this part.

(3) The employee's request for an advisory opinion shall be submitted in writing, shall be dated
and signed, and shall includa all information reasonably available to the employee that is relevant to the Inquiry.
Where, in the opinion of the agency ethics official, complete information has not been provided, that official may
request the employee to furnish additional information necessary to issue an opinion.

(b) Issuance of advisory opinion. As soon as practicable after receipt of all necessary information, the
agency ethics official shall Issue a written opinion as to whether the conduct in issue would violate any provision
contained In this part. Where conduct which would not violate this part would violate another statute relating to
conflicts of interest or applicable standards of conduct, the advisory opinion shall so state and shall caution the
employee against engaging in the conduct.

(1) For the purpose of Issuing an advisory opinion, the agency ethics official may request
additional information from agency sources, including the requesting employee's supervisor, and may rely upon the
accuracy of information furnished by the requester or any agency source unless he has reason to believe that the
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information Is fraudulent, misleading or otherwise incorrect.

(2) A copy of the request and advisory opinion shall be reteined for a period of 6 years.

(c) Good faith reliance on an advisory opinion. An employee who engages in conduct in good faith
reliance upon an advisory opin(or, issued to him under this section shall not be subject to civil or disciplinary action
for having violated this part. Where, an employee engages in conduct in good faith reliance upon an advisory
opinion issued by an ethics official of his agency to another, neither the Office of Government Ethics nor the
employing agency shail initiate civil or disciplinary action under this part for conduct thr.t is lndistingu:shable in all
material aspects from the conduct described in the advisory opinion. However, an advisory opinion issued under
this section shall not insulate the employee from other civil or disciplinary action if his conduct violates any other
laws, rule, regulation or lawful management policy or directive Where an employee has actual knowledge or
reason to believe that the opinion is based on fraudulent, misleading, or otherwise incorrect information, the
employee's reliance on the opinion will not be deemed to be in good faith.

(d) Revision of an ethics opinion. Nothing in this section prohibits an agency ethics official from revising

an ethics opinion on a prospective basis where he determines that the ethics opinion previously issued is incorrect,
either as a matter of law or because it is based on erroneous information.

Sec. 2636.104 Civil, disciplinary and other action.

(a) Civil action. Except when the employee engages in conduct in good faith reliance upon an advisory
opinion issued under Sec. 2636.103 of this subpart, an employee who accepts an honorarium or engages in any
other conduct in violation of the prohibitions, limitations and rostrictions contained in this part may be subject to civil
action under 5 U.S.C. app. 504(a) and a civil penalty of not more than $10,000 or the amount of compensation the
individual received for the prohibited conduct, whichever is greater. Knowing and willful failure to file the report
required by Sec. 2636.205 of this part or falsificatior! of information thereon may subject an employee to a civil
penalty of not more than $10,000 under 5 U.S.C. app. 104(a).

(b) Disciplinary and corrective action. An agency may initiate disciplinary or corrective action against an
employea who violates any provision of this part, which may be in addition to any civil penalty prescribed by law.
When an employee engages in conduct in good faith reliance upon an advisory opinion issued under Sec. 2636.103
of this subpart, an agency may not initiate disciplinary or corrective action for violation of this part. Disciplinary
action includes reprimand, suspension, demotion and removal. Corrective action includes any action necessary to
remedy a past violation or prevent a continuing violation of this part, including but not limited to restitution or
termination of an activity. It is the responsibility of the employing agency to initiate disciplinary or corrective action
in appropriate cases. However, the Director of the Office of Government Ethics may order corrective action or
recommend disciplinary action under the procedures at part 2638 of this subchapter. The imposition of disciplinary
action is at the discretion of the employing agency.

(c) Late Filing Fee. An employee may be assessed a late filing fee of $200 under 5 U.S.C. app. '104(d)
for any report of payments to charitable organizations in lieu of honoraria required by Sec. 2636.2.05 of this part
that is filed more than 30 days after the date the report is due.

(d) Criminal penalties. An employee who knowingly and willfully falsifies information on a report of
payments to charitable organizations in lieu of honoraria requ~red by Sec. 2636.205 of this part may be subject to
criminal prosecution and sentencing under 18 U.S.C. 1001 and 3571.

SUBPART BW THE HONORARIUM PROHIBITION; CONFIDENTIAL REPORTING OF PAYMENTS TO
CHARITIES IN UEU OF HONORARIA

Sec. 2636.201 General standard.

An individual may not receive any honorarium while that individual Is an employee.

Sec. 2636.202 Relationship to other laws and regulations.

The honorarium prohibition described in this subpart is in addition to any restriction on appearances, speaking or
writing or the receipt of compensation therefor to which an employee is subject under applicable standards of
conduct or by reason of any statute or regulation relating to conflicts of interests. Even though compensation for
an activity is not prohibited by this subpart, an employee should accept compensation, including travel expenses,
or engage in the activity for which compensation is offered, only after determining that it Is not prohibited by the
following:

(a) An employee is prohibited by criminal statute and by the standards of conduct at part 735 of this title
and agency implementing regulations from accepting compensation for an appearance or speech made or an article
written In his official capacity or as part of his official duties. Unless specifically authorized by a statute, such as
5 U.S.C. 4111, 5 U.S.C. 7342, or 31 U.S.C. 1353, this prohibition applies to the acceptance of travel expenses paid
other than by the United States Government.
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(b) An employee is prohibited .y the standards of conduct from receiving compensation, including travel
expenses, for speaking or writing on subject matter that focuses specifically on his official duties or on the
responsibilities, policies and programs of his employing agency.

(c) As described in subpart C of this part, certain noncareer employees are subject to limitations on their
receipt of outside earned Income and may not engage In compensated teaching activities without advance approval
under 2636.307 of that subpart.

Sec. 2636.203 Definitions,

For purposes of this subpart:

(a) Honorarium means a payment of money or anything of value for an appearance, speech or article.
The term does not Include:

(1) Items that may be accepted under applicable standards of conduct gift regulations if they
were offered by a prohibited source;

(2) Meals or other incidents of attendance, such as waiver of attendance fees or course materials
furnished as part of the event at which an appearance or speech Is made;

(3) Copies of publication containing articles, reprints of articles, tapes of appearances or speeches,
and similar items that provide a record of the appearance, speech or article;

(4) Actual and necessary travel expepses for the employee and one relative incurred In connection
with an appearance or speech or the writing or publication of an article. Such travel expenses, when paid,
reimbursed or provided in kind by another, shall not be counted as part of an honorarium. Where such expenses
are not paid or reimbursed, the amount of an honorarium shall be determined by subtracting the actual and
necessary travel expenses incurred in connection with the appearance or speech or the writing or publication of the
article;

(5) Actual expenses in the nature of typing, editing and reproduction costs incurred in connection
with the making of an appearance or speech or the writing or publication of an article, when paid or reimbursed
by another;

(6) Compensation for goods or services other than appearing, speaking or writing, even though
making an appearance or speech or writing an article may be an incidental task associated with provision of the
goods or services;

(7) Salary, wages and other compensation pursuant to an employer's usual employee
compensation plan when paid by the employer for services on a continuing basis that involve appearing, speaking
or writing. For these purposes, the term "employment" refers to services rendered In the context of an
employer-empioyee relationship. It dou-, not include any arrangement entered into by the employee or another as
an Independent contractor or with an agent, speakers bureau or similar entity that facilitates appearances or
speaking or writing opportunities;

(8) Compensation for teaching a course Involving multiple presentations by the employee offered
as part of a program of education or training sponsored and funded by tho Federal government or by a state or
local government;

(9) Compensation for teaching a course Involving multiple presentations by the employee offered
as part of the regularly established curriculum of an institution of higher education as defined at 20 U.S.C. 1141(a&;

(10) An award for artistic, literary or oratorical achievement made on a competitive basis under
established criteria;

(11) Witness fees credited under 5 U.S.C. 5515 against compensation payable by
the United States; or

(12) Compensation received for any appearance or speech made or article accepted for publication
prior to January 1, 1991, or for any appearance or speech made or article written In satisfaction of the employee's
obligation undei a contract entered Into prior to January 1, 1991.

(13) Payment for a series of three or more different but related appearances, speeches or articles,
provided that the subject matter is not directly related to the employee's official duties and that the payment is not
made because of the employee's status with the Government.

Example 1. An employee of the Department of Agriculture has entered into a contract to develop a
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complex software package for a private company. The contract, which Is for a single fee for all work to be
provided under the contract, requires the employee to provide 2 hours of oral instruction on use of the program.
He may accept the entire fee for performance under the contract. No part of the fee is an honorarium since the
2 hours of instruction is only incidental to his development and delivery of the software package. He could not,
however, receive a fee specifically for 2 hours of oral instruction on the use of a program he had earlier provided
under a contract that required only his development of a program.

Example 2. A management trainee employed by the Bureau of Indian Affairs is employed two nights a
week as a reporter on a local newspaper. He may receive a salary for his continuing employment even though
it is In a profession characterized by the writing of articles. He may not, however, accept compensation for
newspaper or magazine articles written on a freelance basis or pursuant to a contract to furnish 5 articles over a
one year period.

Example 3. An economist employed by the Department of the Treasury has entered into an agreement with
a speakers bureau to give 10 unrelated after-dinner speeches to be arranged by the speakers bureau with various
organizations over a six-month period. The employee may not receive the contract fee of $10,000. The 10
speeches do not constitute a series of speeches, but 10 individual speeches.

Example 4. An attorney employed by the Department of the Air Force may not accept compensation for
teaching a two-day seminar on Federal procurement law presented by a publishing company under the sponsorship
of an accredited law school. He may, however, accept compensaion for teaching procurement law as part of the
law school's regular curriculum of courses.

Example 5. An air traffic controller employed by the Federal Aviation Administration has entered into a
contract with a magazine publisher to write an article on sheep ranching in New Zealand. In addition to a fee of
$500 for the article, the contract provides that the publisher will provide expenses for the emplcyee to travel to New
Zealand to conduct research on sheep ranching. The employee may accept the travel expenses, but not the $500
fee. In lieu of the $500 fee, he could not accept expenses to travel to and stay for a weekend in Sydney, Australia
after the completion of his research.

Example 6. An employee of the National Aeronautics and Space Administration may accept compensation
for a series of three articles on white collar crime she has agreed to write for a local newspaper. While she could
not accept compensation for just two articles on white collar crime, she could accept a national journalism award
for two articles she had written on an uncompensated basis.

Example 7. A physicist employed by the Department of Energy to conduct research on laser technology
may not accept a contract fee for a series of three lectures on lasers where one of the lectures is to focus on the
research he is conducting for DOE.

(b) Appearance means attendance at a public or private conference, convention, meeting, hearing, event
or other gathering and the incidental conversation or remarks made at that time. Unless the opportunity was
extended to the umployee wholly or in part because of his ufficial position, the term does not include performances
using an artistic, athletic or other such skill or talent or primarily for the purpose of demonstration or display.

Example 1. Because the fee is for an "appearance", an employee of the Securities and Exchange
Commission who was responsible for a major securities fraud investigation may not accept a fee for standing in the
reception line at the premier of a movie entitled "Junk Bond Scandal."

Example 2. A staff member of the National Security Council does not make an "appearance" by playing
the piano and singing at a wedding reception and may accept a fee for his performance.

Example 3. An employee of the Forest Service does not make an "appearance" by modeling In a fashion
snow and may accept a modeling fee.

(c) Speech means an address, oration, or other form of oral presentation, whether made in person,
recorded or broadcast. Unless the opportunity was extended to the employee wholly or in part because of his
official position,the term does not include the recitation of scripted material, as for a live or recorded theatrical
production, or any oral presentation that is an incident of any performance that is excluded from the definition of
an appearance in paragraph (b) of this section. It does not include the conduct of worship services or religious
ceremonies.

Example 1. An attorney employed by the Department of Justice may not receive a $50 honorarium for her
informal talk to a local gardening club on how to design and Crow a Victorian rose garden. Her talk, though
informal, is a "speech."

Example 2. A nutritionist employed by the National Institutes of Health who is a stand-up comedian by
avocation may accept a fee for performing a comedy routine at a dinner theater. His oral remarks do not constitute
a speech because they are an incident of his performance using his talent as a comedian. He could not, however,
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accept compensation for a speech simply because he tells an introductory joke or otherwise amuses his audience.

Example 3. A statistician employed by the Department of Labor who is a lay minister may accept a
gratuitous payment of $50 for performing a funeral service since it involves his conduct of a religious ceremony.
However, he may not accept a payment for a talk on theology given to other ministers, for offering a prayer at the
opening of a convention or for delivering a sermon during a worship service conducted by another minister. He
could accept payment for his own conduct of worship services.

Example 4. A price analyst employed by the Defense Fuel Supply Agency may accept a fee of $100 for
writing a speech to be delivered by another. The term "speech" includes only oral presentations and does not
include writing a speech to be delivered by someone other than the employee. Moreover, the text of a speech is
not an article.

Example 5. The stage portrayal of Hamlet by an employee of the Department of State does not involve
the making of a "speech." He may be paid for his role in the Shakespearean production.

(d) Article means a writing, other than a book or a chapter of a book, which has been or is intended to
be published or republished in a journal, newspaper, magazine or similar collection of writings. The term does not
include works of fiction, poetry, lyrics, or script.

Example 1. An employee of the Office of Personnel Management who has reviewed a new book about the
New York Yankees may not accept a $50 honorarium from the publisher of a sports magazine. The book review
is an "article."

Example 2. The lyrics and music for a college song written by two Department of the Navy attorneys does
not constitute an "article." The attorneys could each accept a gratuitous payment of $50 if the song were selected
by their alma mater for publication in its compendium of college songs.

Example 3. An engineer employed by the National Aeronautics and Space Administration has entered into
a contract with an association of electrical component manufacturers to proofread and edit articles submitted by
members of the association for publication in its monthly newsletter. The employee may accept the contract fee
since the compensation is not for the writing of articles.

Example 4. An accountant employed by the Federal Deposit Insurance Corporation may accept
compensation for writing a chapter of a textbook on corporate accounting. A chapter of a book is not an "article."

(e) Receive means that there is actual or constructive receipt of the honorarium by the employee so that
the employee has a right to exercise dominion and control over the honorarium and direct its subsequent use. For
purposes of this subpart, an honorarium is received while an employee if it is for an appearance or speech made
or any article submitted for publication by that individual while he was an employee. Except when it is paid to a
charitable organization in accordance with 2636.204 of this subpart, an honorarium is received by an employee:

(1) If it is paid to another person on the basis of designation, recommendation or other
specification by the employee; or

(2) If, with the employee's knowledge and acquiescence, it is paid to his parent, sibling, spouse,
child or dependent relative.

Example 1. At the suggestion of the Army officer who authored an article selected for publication in a
popular magazine, the publisher paid the amount of its usual honorarium to the officer's husband. The officer has
"received" an honorarium.

Example 2. An employee of the Department of Housing and Urban Development has been offered a $500
honorarium for a speech to be given during the week before his scheduled date of retirement from Federal service.
Since it Is for a speech to be made while he is an employee, he will have "received" the offered honorarium while
an employee even though actual payment may not occur until after his retirement.

(f) Charitable organization means an organization which is qualified with respect to deductible charitable
contributions under 26 U.S.C. 170(c) because it is organized or operated exclusively for religious, charitable,
scientific, literary, educational or another specified purpose. It includes, but is not limited to, an organization exempt
from Federal taxation under the authority of 26 U.S.C. 501 (c)(3).

(g) Travel expenses means the actual and necessary cost of transportation, lodging and meals incuired
while away from the employee's residence or principal place of employment in connection w1h an appearance,
speech or article. Where the lodgings and meals portion of travel expenses are paid or reimbursed by another in
the form of a per diem or subsistence expense allowance, that allowance shall be treated as actual and necessary
travel expenses if the allowance Is no more than that customarily paid by the payor to its own officers or
employees, provided the employee in fact incurs costs for commercial meals and lodgings on each day for which
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the allowance is received.

Sec. 2636.204 Payment to charitable organizations In lieu of honoraria. 4
(a) Effect of payment to a charitable organization. An honorarium which, but for this subpart, could be paid

to an employee but is paid instead on behalf of the employee to a charitable organization is deemed not to be
received by the employee. An employee may suggest that an honorarium that he is prohibited from receiving solely
by application of this subpart be paid in his name to a charitable organization. An honorarium received and later
donated to a charitable organization by the employee does not qualify as a payment to a charitable organization
in lieu of an honorarium made in accordance with this section.

Note: An employee on whose behalf a payment in lieu of an honorarium has been made to a charitable
organization may not take a tax deduction on account of the payment under any provision of the Internal Revenue
Code or under any tax law of a State or political subdivision thereof.

(b) Nonqualifying payments to charitable organizations. No payment may be made to a charitable
organization pursuant to this section:

(1) If the employee would be prohibited from receiving and retaining the honorarium by any
conflict of intefest statute or regulation or applicable standards of conduct other than this subpart. Honoraria that
the employee Is prohibited from receiving and retaining would include, for example, any honorarium that is for:

(i) An appearance or speech made or article written by the employee in an official
capacity or as part of his official duties; or

(ii) A speech or article, the subject matter of which focuses specifically on agency
responsibilities, policies or programs.

(2) In an amount in excess of $2,000 per appearance, speech, or article; or

(3) If the employee, the employee's parent, sibling, spouse, child, or dependent relative derives
any direct financial benefit from the charitable organization that is separate from and beyond any general benefit
conferred by the organization's activities.

Example 1. An Assistant U.S. Attorney who has successfully prosecuted an espionage case may not I
suggest that an honorarium offered for his speech about the prosecution be given to his law school. Because the
topic of the speech relates to his official duties, he is prohibited from accepting any compensation by applicable
standards of conduct. He could, however, suggest that an honorarium offered for his speech on training
sheepdogs, be paid to his school.

Example 2. A personnel specialist employed by the Department of Labor whose spouse Is employed by
the Red Cross may not suggest that an honorarium for his speech about his vacation spent bicycling through China
be donated in his name to the Red Cross.

Example 3. A claims examiner employed by the Department of Veterans Affairs whose mother suffers from
Parkinson's Disease may suggest that an honorarium for her article on historic preservation be donated to a
charitable organization that funds research seeking a cure for Parkinson's Disease. She may not suggest, however,
that It be donated to a charitable organization that provides her mother with in-home nursing services.

Sea. 2636.205 Reporting payments to charitable organizations In lieu of honoraria.

(a) Who must file. A current or former employee, other than a new entrant, who is required to file a
financial disclosure report, eithsr on a confidential or public basis, shall at the same time file a confidential report
of payments to charitable organizations in lieu of honoraria if:

(1) Payments in lieu of honoraria aggregating more than $200 were made on his behalf by any
one source to one or more charitable organizations during the reporting period covered by the financial disclosure
statement; or

(2) In the case of an individual filing a termination report, there is an understanding between the
reporting individual and any other person that payments in lieu of honoraria will be made on his behalf for an
appearance or speech made or article submitted for publication while the individual was a Government employee
which, together with any payments in lieu of honoraria made by that source during the reporting period, will
aggregate more than $200. This reporting requirement Is in addition to any other requirement to disclose on a
public or confidential financial disclosure report the source, date and amount of an honorarium paid to a charitable
organization on the employee's behalf. It does not apply to any payment in lieu of an honorarium made to a 0
charitable organization on behalf of the current or former employee's spouse or dependent child.

(b) Where and when to file. The report required by this section shall be filed with the agency ethics official
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by the date the current or former employee is required to file a confidential or public financial disclosure report.
Any grant of an extension to file a financial disclosure report shall automatically extend the date for filing the report
of payments to charitable organizations in lieu of honoraria and the agency ethics official may, for good cause
shown by the employee, grant a separate extension of the date for filing the report required by this section. The
total of all extensions for filing the report required by this section shall not exceed 90 days.

(c) Reporting period. The report of payments to charitable organizations in lieu of honoraria shall cover the
same period that applies to the confidential or public financial disclosure report the individual is required to file. For
employees filing annual financial disclosure reports, the reporting period is the preceding calendar year or, if the
employee commenced Government service during that year, the portion of the preceding calendar year beginning
with the date the employee entered on duty. For those filing termination reports, the reporting period is the portion
of the calendar year in which he terminated Government service up to the date of termination and, if he has not
yet filed an annual financial disclosure report covering that period, the preceding calendar year or other period
required for the annual report.

(d) What to report. Each report shall be filed on the standard form prescribed by the Office of Government
Ethics and made available through the General Services Administration. Each report filed shall include the following
information for each payment to a charitable organization in lieu of an honorarium, regardless of amount, made on
the employee's behalf by any source from whom such payments made during the reporting period aggregate more
than $200:

(1) The date of the payment (if payment has been made);

(2) The date of the appearance or speech for which the honorarium was paid or, where the
honorarium is for an article, the date the article was submitted by the employee for publication;

(3) The name of the person or entity making the payment to the charitable organization;

(4) The name and the tax status of charitable purpose of the recipient;

(5) The subject matter of the speech or article or, where the honorarium is for an appearance,
the reason for the appearance; and

(6) The amount of the payment;

An individual filing a termination report who is reporting with respect to payments which have not yet been made
should write "Not Applicable" in the space provided for the date of payment and should provide the remainder of
the information required on the basis of his best knowledge and belief as to payments which he understands will
be made to charitable organizations on his behalf.

(e) Effect of signing the form. By signing the form theemployee certifies that the information he has
reported is true, complete and correct to the best of his knowledge and that neither he nor his parent, sibling,
spouse, child or dependent relative receives from the recipient charitable organization a benefit that is separate and
distinct from any general benefit conferred by the organization's activities.

(f) Review of reports. Within 60 days after receipt, the agency ethics official shall review each report of
payments to charitable organizations in lieu of honoraria to determine that the reporting requirements of this section
have been met and that each payment reported meets the standards at 2636.204 of this subpart.

(1) The agency ethics official need not audit the report to ascertain whether the disclosures are
correct; disclosures are to be taken at face value unless there is a patent omission or ambiguity or the official has
independent knowledge of matters outside the report.

(2) If the agency ethics official determines that the report is complete and that each payment is
proper, he shall sign and date the report.

(3) If the agency ethics official determines that the form is not complete, he shall request that the
employee complete the form by a specific date and annotate each addition or change with the employee's signature
and the date the annotation was made. The 60 day period for review shall run from the date the completed form
is filed.

(4) If the agency ethics official determines that additional information is needed to determine
whether a payment to a charitable organization meets the standards at 2636.204 of this subpart, he shall request
that the employee furnish such information by a specific date and shall date and append to the report any. information obtained In writing or annotate the report to reflect any information obtained other than in writing and
the date it was furnished. The 60 day period for review shall run from the date the additional information Is
furnished.

(5) If the agency ethics official determines that the eriployee has failed to file a report or a
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complete report or has received an honorarium In violation of 2636.201 of this subpart because a reported payment
does not meet the standards at 2636.204 of this subpart, he shall give the individual written notice of the deficiency
and 10 days In which to submit a written response and, thereafter, shall refer the case for appropriate action as
described In 2636.104 of this subpart and annotate the report to reflect that referral.

(g) Filing of reports with the Office of Government Ethics. On August 15 of each year, the designated
agency ethics official shall forward to the Office of Government Ethics all reports reviewed within his agency during
the preceding one-year period.

(h) Review of reports by the Office of Government Ethics Within 60 days after receiving the reports
forwarded under paragraph (g) of this section, reports of payments to charitable organizations in lieu of honoraria
filed by individuals whose public financial disclosure reports are required to be filed with the Director of the Office
of Government shall be reviewed and signed by the Director.

(i) Retention of reports. Reports of payments to charitable organizations in lieu of honoraria shall be
retained by the Office of Government Ethics for a period of 6 years. Unless needed in an ongoing investigation,
the reports shall be destroyed after 6 years.

L) Confidentiality of reports. Reports of payments to charitable organization in lieu of honoraria filed
pursuant to this section are not available to members of the public and are to be treated with the confidentiality
afforded confidential financial disclosure reports.

SUBPART C: OUTSIDE EARNED INCOME LIMITATION AND EMPLOYMENT AND AFFIUATION
RESTRICTIONS AVAILABLE TO CERTAIN NONCAREER EMPLOYEES

Sec. 2636.301 General standards.

A covered noncareer employee shall not:

(a) Receive outside earned income in excess of the 15 percent limitation described in 2636.304 of this
subpart;

(b) Receive compensation or allow the use of his name in violation of the restrictions relating to professionsinvolving a fiduciary relationship described in 2636.305 of this subpart;

(c) Receive compensation for serving as an officer or board member in violation of the restriction described
in 2636.306 of this subpart; or

(d) Receive compensation for teaching without having first obtained advance authorization as

required by 2636.307 of this subpart.

Sec. 2636.302 Relationship to other laws and regulations.

The limitations and restrictions contained In this section are in addition to any limitations and restrictions imposed
upon an employee by applicable standards of conduct or by reason of any statute or regulation relating to conflicts
of interest. Even though conduct or the receipt of compensation is not prohibited by this subpart, an employee
should accept compensation or engage in the activity for which compensation is offered only after determining that
it is otherwise permissible. In particular, a covered noncareer employee should accept compensation only after
determining that its receipt does not violate the following prohibitions:

(a) A covered noncarser employee who is a Presidential appointee to a full-time noncareer position is
prohibited by section 102 of Executive Order 12674, as amended, from receiving any outside earned Income for
outside employment or any other activity performed during that Presidential appointment.

(b) An Individual Is prohibited from receiving any honorarium while he is an employee. The honoraria
prohibition, described In subpart B of this part, applies to any compensation for an appearance or speech made or
article submitted for publication while the individual is an employee.

Sec. 2636.303 Definitions.

For purposes of this section:

(a) Covered noncareer employee means an employee, other than a special Government employee as
defined in 18 U.S.C. 202, whose rate of basic pay is equal to or greater than the annual rate of basic pay in effect
for GS-16, step 1 of the General Schedule under 5 U.S.C. 5332 and who is: 6

(1) Appointed by the President to a position described in the Executive Schedule, 5 U.S C. 5312
through 5317, or to a position that, by statute or as a matter of practice, is filled by Presidential appointment, other
than:
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(I) A position within the uniformed services; or

o(1i) A position within the foreign service below the level of Assistant Secretary or Chiefof Mission;

(2) A noncareer member of the Senior Executive Service or of another SES-type system, such
as the Senior Foreign Service;

(3) Appointed to a Schedule C position or to a position under an agency-specific statute that
establishes appointment criteria essentially the same as those set forth in 213.3301 of this title for Schedule C
positions; or

(4) Appointed to a noncareer executive assignment position or to a position under an
agency-specific statute that establishes appointment criteria essentially the same as those set forth in s 305.601
of this title for noncareer executive assignment positions.

For purposes of applying this definition to an individual who holds a General Schedule or other position that
provides several rates of pay or steps per grade, his rate of basic pay shall be the rate of pay for the lowest step
of the grade at which he is employed.

Exampic, 1. A Schedule C appointee to a position with the United States Information Agency who holds
a GS-15 position and who is compensated at the rate for GS-15, Step 9 is not a covered noncareer employee even
though the pay he receives in a calendar year exceeds the annual pay for GS-16, Step 1. Notwithstanding that
he is compensated at Step 9, the basic rate of pay for the GS-15 position he holds is the rate in effect for GS-15,
Step 1 of the General Schedule, which is lower than the rate for GS-16, Step 1.

Example 2. An employee of the Environmental Protection Agency who has been a career GS-15 employee
for 10 years and who is offered a non-career SES position with the Federal Aviation Administration will, if he
accepts the offer, become a covered noncareer employee by reason of that appointment, regardless of his former
status.

Example 3. A Department of Justice employee who holds a Schedule A appointment is not a covered. noncareer employee even though he does not have competitive status within the meaning of 212.301 of this title.

(b) Outside earned income and compensation both mean wages, salaries, honoraria, commissions,
professional fees and any other form of compensation for services other than salary, benefits and allowances paid
by the United States Government. Neither term includes:

(1) Items that may be accepted under applicable standards of conduct gift regulations if they
were offered by a prohibited source;

(2) Income attributable to service with the military reserves or national guard;

(3) Income from pensions and other continuing benefits attributable to previous employment or
services;

(4) Income from investment activities where the individual's services are not a material factor in
the production of income;

(5) Copyright royalties, fees, and their functional equivalent, from the use or sale of copyright,
patent and similar forms of intellectual property rights, when received from established users or purchasers of those
rights;

(6) Actual and necessary expenses incurred by the employee in connection with an outside
activity. Where such expenses are paid or reimbursed by another person, the amount of any such payment shall
not be counted as compensation or outside earned income. Where such expenses are not paid or reimbursed, the
amount of compensation or earned income shall be determined by subtracting the actual and necessary expenses
incurred by the employee from any payment received for the activity;

(7) An honorarium paid to a charitable organization pursuant to 2636.204 of this part; or

(8) Compensation for:

(i) Services rendered prior to January 1, 1991, or prior to becoming a covered noncareeremployee;

(ii) Services rendered in satisfaction of a covered noncareer employee's obligation under
a contract entered into prior to January 1, 1991; or
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(iii) Services which the covered noncareer employee first undertook to provide prior to
January 1, 1991, where the standards of the applicable profession require the employee to complete the case or
other undertaking.

Example 1. A covered noncareer employee is a limited partner in a partnership that invests in commercial
real estate. Because he does not take an active role in the management of the partnership, his share of the
partnership income is neither "outside earned income" nor "compensation."

Example 2. A covered noncareer employee of the Civil Rights Commission serves without compensation
as a member of the Board of Visitors for a university. The roundtrip airfare and hotel expenses paid by the
university to permit him to attend quarterly meetings of the Board are neither "outside earned income" or
"compensation."

Example 3. Where a covered noncareer employee pays for transcripts of a hearing in which he is providing
pro bono legal representation, reimbursements for those expenses by a legal aid organization are neither "outside
earned income" nor "compensation."

Example 4. During the term of his appointment, a Deputy Assistant Secretary of Labor enters into a
contract to write a book of fictional short stories. Royalties based on actual sales of the book after publication are
investment income attributable to the property interest he retains in the book and, as such, are neither "outside
earned income" nor "compensation."

(c) Receive means that the employee has the right to exercise dominion and control over the compensation

or outside earned income and direct its subsequent use. Compensation or outside earned income is received by
an employee iR it is for his conduct and:

(1) If it is paid to any other person on the basis of designation, recommendation or other
specification by the employee; or

(2) If, with the employee's knowledge and acquiescence, it is paid to his parent, sibling, spouse,
child or dependent relative. Compensation that is prohibited by 2636.305 through 2636.307 of this subpart is
received while an individual is an employee if it is for conduct by him that occurs while an employee, even though
actual payment may be deferred until after Federal employment has terminated. Payments made to charitable
organizations In lieu of honoraria under 2636.204 of this part are not compensation or outside earned Income and E
thus are not received in violation of any of the limitations contained in his subpart. However, other compensation
or outside earned income donated to a charitable organization is received by the employee.

Sec. 2636.304 The 15 percent limitation on outside earned Income.

(a) Limitation applicable to Individuals who are covered noncareer employees on January 1 of any calendar
year. A covered noncareer employee may not, in any calendar year, receive outside earned income attributable to
that calendar year which exceeds 15 percent of the annual rate of basic pay for level II of the Executive Schedule
under 5 U.S.C. 5313, as in effect on January 1 of such calendar year. The effective date of a change In the rate
for level II of the Executive Schedule shall be the date on which a new rate of basic pay for level II first becomes
applicable to any level II position.

Note: Notwithstanding the 15 percent limitation described in this section, a covered noncareer employee who is a
Presidential appointee to a full-time noncareer position Is prohibited by section 102 of Executive Order 12674, as
amended, from receiving any outside earned income for outside employment or any other activity performed during
that Presidential appointment.

Example. Notwithstanding that the compensation he will receive would not exceed 15 percent of the rate
for level II of the Executive Schedule, a covered noncareer employee of the Department of Energy may not receive
any compensation for teaching a university course unless he first receives the authorization required by 2636.307
of this subpart.

(b) Limitation applicable to individuals who become covered noncareer employees after January 1 of any
calendar year. The outside earned Income limitation that applies to an individual who becomes a covered noncareer
employee during a calendar year shall be determined on a pro rata basis, His outside earned income while so
employed in the. calendar year shall not exceed 15 percent of the annual rate of basic pay for level II of the
Executive Schedule in effect on January 1 of the calendar year divided by 365 and muilptled by the number of
days during that calendar year that he holds the covered noncareer position.

Example. A former college profe3sor received an appointment to a noncareer Senior Executive SeOFcA
position on November 1, 1991. The rate of basic pay In effect for Executive Level II on January 1, 1991 was
$125,100. For the 61 day period from November 1, 1991 through December 31, 1991, the amount uf outside isincome he may earn is limited to $3,129. That amount is determined as follows:Stop 1. The rate of basic pay for Executive Level II as in effect on January I of that year ($125,100) is
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divided by 365. That quotient is $342;
Step 2. They dollar amount determined by Step I ($342) is then multiplied by the 61 days the employee

held the covered noncareer position. That product is $20,862;
Step 3. The dollar amount determined by Step 2 ($20,862) is multiplied by .15 or 15 percent. The

product ($3,129) is the maximum outside earned income the employee may have in the particular year attributable
to the period of his service in a covered noncareer position.

(c) Computation principle. For purposes of any computabon required by this section, any amount of $.50
or more shall be rounded up to the next full dollar and any amount less than $.50 shall be rounded down to the
next full dollar.

(d) Year to which outside earned income is attributable. Regardless of when it is paid, outside earned
income is attributable to the calendar year in which the services for which it Is paid were provided.

Sec. 2636.305 Compensation and other restrlotlons relating to profession* Involving a fiduciary relationship.

(a) Applicable restrictions. A covered noncareer employee shall not:

(1) Receive compensation for:

(i) Practicing a profession which Involves a fiduciary relationship; or

(ii) Affiliating with or being employed to perform professional duties by a firm, partnership,
association, corporation, or other entity which provides professional services Involving a fiduciary relationship; or

(2) Permit his name to be used by any firm, partnemhip, association, corporation, or other entity
which provides professional services involving a fiduciary relationship.

Example 1. A covered noncareer employee of the White House Office who is an attorney may not receive
compensation for drafting a will for her friend. 'he may, however, participate In her bar association's pro bono
program by providing free legal services for the elderly, provided her participation In the program is otherwise
proper. For example, 18 U.S.C. 205 would prohibit her from representing her pro bono client in a hearing before
the Social Security Administration.

Example 2. An accountant named C.B. Debit who is offered a covered noncareer appointment must
terminate his partnership in the accounting firm of Delight, Waterhose and Debit upon appointment. Because his
deceased father, J.R. Debit, was the founding partner for whom the firm is named, the name need not be deleted
from the firm's name. However, the name C.B. Debit may not appear on the firm's letterhead after the Individual
enters on duty as a covered noncareer employee.

(b) Definitions. For the purposes of this section:

(1) 'Profession' means a calling requiring specialized knowledge and often long and Intensive
preparstion Including Instruction In skills and methods as well as the scientific, historical or scholarly principles
underlying such skills or methods. it is characterstic of a profession, through force of organization or concerted
opinion, establish and maintain high standards of achievement and conduct, and commit Its practitioners to
continued study in the field. Consulting and advising with respect to subject matter that is generally regarded as
the province of practitioners of a profession shall be considered a profession.

(2) *Profession which involves a fiduciary relationship' means a profession In which the nature of
the services provided causes the recipient of those services to place a substantial degree of trust and confidence
In the Integrty, fidelity and specialized knowledge of the practitioner. Such professions are not limited to those
whose practitioners are legally defined as fiduciaries and Include practitioners In such area as law, Insurance,
medicine, architecture, financial services, and accounting. A covered noncareer employee who is uncertain whether
a particular field of endeavor is a profession which Involves a fiduciary relationship may request an advisory opion
under 2636.103.

Example 1. In view of the standards of the profession which require a licensed real t-ate broker to ac
in the bes Interests of his clients, the selling of real estate by a licensed broker involves the practice of a
professlon Involving a fiduciary relationship.

Example 2. A covered noncareer employee may receive the customary fee for serving as the exeoitor
of his mother's estate, provided he does not violae the applicable limitation on the anount of outside eaned
icome he may receive. Although the executor of an estt has fiduciary obligations, serving as an executor in. thew circumstances does not involve the practice of a profession and therefore, is not prohibited. He could not.
however, swve for compensation as attorney for the estate.

Seo. 2811306 Compensation roeetdlon app•icuble to service as an officer a membe of a board.
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(a) Applicable restriction. A covered noncareer employee shah not receive compensation for serving N
an officer or member of the board of any association, corporation or other entity. Nothing in this section prohibits
uncompensated service with any entity.

(b) Definition. For purposes of this section, the phrase assocdation, corporation or other entity" is not
imrited to for.-pofit entities, but Includes nonprofit entities, such as charitable organizations and professional
aoltiorPs. as well as any unit of state or local government.

Example 1. A covered noncareer employee of the Environmental Protection Agency may not serve with
compensation on the board of directors of his sisters closely-held computer software corporation.

Example 2. A covered noncareer employee of the Department of the Navy may serve without
compensation as an officer of a charitable organization that operates a hospice.

Example 3. A covered noncarear employee of the Coast Guard appointed to serve as a member of the

board of education of the county in which she is a resident may not receive compensation for that service.

Se. 236.30? Requement fcr advance authoriuatlon to engage In %aching for compensation.

(a) Authorization requirement. A covered noncareer employee may receive compensation for teaching only
when specifically authorized in advance by the designated agency ethics official.

(b) Definition. For purposes of this section *teaching* means any activity that involves oral presentation or
personal interaction, the primary function of which is to Instruct or otherwise Impart knowledge or skil. it is not
limited to teaching that occurs in a formal setting, such as a classroom, but extends to instruction on an individual
basis or in an informal setting.

(c) Request for authorization. An employee may request authorization to engage in compensated teaching
activities by forwarding a written request to the designated agency ethics official. The request shall describe the
employee's official duties, the subject matter of the teaching activity, the entity sponsoring the course, and the
student, cle or audience to be taught. In addition, it shall set forth the terms of the compensation arrangement
and identify the source of the payment. The request shall be accompanied by any contract or employment
agreement and any literature describing, publicizing or otherwise promoting the class, classes or course.

(d) Standard for authorization. Compensated teaching may be approved by the designated agency ethics
official only when:

(1) The teaching will not interfere with the performance of the employee's official duties or give
rise to an appearance that the teaching opportunity was extended to the employee principally because of his official
position,

(2) The employee's receipt of compensation does not violate any of the limitations and prohibitions
on honoraria, compensation or outside earned Income contained in this part; and

(3) Neither the teaching activity nor the employee's receipt of compensation therefor will violate
aplicablo standards of conduct or any statute or regulation related to conflicts of interests.

(e) Determination and authorization. The determination by the designated agency ethics official to grant or
deny authorization to engage in teaching for compensation shall be in writing and shall be final. The authority of
the designated agency ethics official to authorize compensated teaching may not be delegated to any person other
than the akermt designated agency ethics official descried in 2638.202(b).
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SECTION 2. OFFICIAL PARTICIPATION IN NON-FEDERAL ENTITIES

3-200. Attendance

a. Agency Designees may permit their DoD
employees to attend meetings, conferences, seminars or similar events sponsored
by non-Federal entities in their official DoD capacities at Federal Government
expense if there is a legitimate Federal Government purpose in accordance with
5 U.S.C. 4101 et seq. (reference (b)) and 37 U.S.C. 412 (reference (c)), such as
training a DoD employee beyond maintaining professional credentials or gathering
information of value to the DoD.

b. DoD employees are prohibited from attending
events in their official DoD capacities at Federal Government expense in order to
acquire or maintain professional credentials that are a minimum requirement to
hold the DoD position. See 5 U.S.C. 5946 (reference (b)) and 31 U.S.C. 1345
(reference (d)).

3-201. Membeshi. DoD employees may serve as DoD liaisons
to non-Federal entities where there is a significant and continuing DoD interest to
be served by such representation. Liaisons serve as part of their official DoD
duties and under DoD Component memberships. DoD employees may not accept
DoD Conponent membership in a non-Federa entity on behalf of DoD except as
provided by statute or regulation. DoD may pay for DoD Component
memberships in accordance with opinions of the Comptroller General, such as
24 Comp. oen. 814 (reference (e)). DoD is prohibited from paying for individual
memberships by 5 U.S.C. 5946 (reference (b)). See also 10 U.S.C. 2601
(referene (f)).

3-202. Managemen. DoD employees may not participate in
their official DoD capacities in the management of non-Federal entities without
authorization from the Head of the DoD Component. However, authorized DoD
employees may officially represent DoD in discussions of matters of mutual
interest with non-Federal entities, may participate in the determinations and
conclusions of non-Federal entities, and may cast a vote on issues within the scope
of the DoD employees' official responsibilities.

3-203. Imartialitx of Agencv Desinee and Travel-Apprving
A. When a DoD employee requests permission to travel to or prtidpate
in activities of a non-Federal entity and the Agency Designee or travel approving
authority is an active participant in the non-Federal entity, that Agency Designee
or travel approving authority may not act on the DoD employee's request but
shall defer such action to the next higher superior or another independent DoD
authority. See 5 C.F.R. 2635.402 and 2635.502 (reference (g)) in subsection 2-100 of
this Regulation and 18 US.C. 208 (reference (h)).
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3-204. Impartiality of DoD Employees. DoD employees are 0
generally prohibited from engaging in any official activities in which a non-Federal
entity is a party or has a financial interest if the DoD employee is an active
participant in the non-Federal entity or has been an officer in the non-Federal
entity within the last year. See 5 C.F.R. 2635.402 and 2635.502 (reference (g)) in
subsection 2-100 of this Regulation and 18 U.S.C. 208 (reference (h)).

3-205. Endrsemen. Endorsement of a xon-Federal entity may
be neither stated nor implied by DoD or DoD employees and DoD employees may
not use their titles or positions to suggest official endorement or preferential
treatment of any non-Federal entity except those listed in subsection 3-208 of this
Regulation, below. Use of military grade as part of an individual's name in
relationship to membership in private organizations is permissible. See 5 C.F.R.
2635.702(c) (reference (g)) in subsection 2-100 of this Regulation.

3-206. Distributing Information. In accordance with public
affairs regulations, official channels may be used to notify DoD employees of
events sponsored by non-Federal entities.

3-207. Remuneration. DoD employees may not receive any
salary or salary supplement from a non-Federal entity for performance of DoD
duties.

3-208. Co-sponsorship. A DoD Component is a sponsor or
co-sponsor of an event when that DoD Component is one of the organizations
holding the event or in whose name the event is held. Co-sponsorship of events
with a non-Federal entity is prohibited except as follows:

a. A DoD Component may co-sponsor a civic or
community activity where the head of the DoD Component command or
organization determines that the aciivity is unrelated to the purpose or business of
the co-sponsoring, non-Federal ent ty or the purpose or business of any of its
members. See DoD Instruction 5431.20 (reference (i));

b. A DoD Component may co-sponsor a conference,
seminar, or similar event with a non-Federal entity when all of the following
requirements are met:

(1) The head of the DoD Component command
or organization finds that the subject matter of the conference (or co-sponsored
portion) is scientific, technical or professional issues that are relevant to the DoD
Component's mission;

(2) The head of the DoD Component command
or organization finds that the purpose of co-sponsorship is to transfer federally
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developed technology or to stimulate wider interest and inquiry into the scientific,
technical or professional issues identified above;

(3) The non-Federal entity is a recognized
scientific, technical or professional organization approved by the DoD Component
DAEO for this purpose; and

(4) The DoD Component accomplishes the
co-sponsorship through a contract, grant or cooperative agreement as identified in
31 U.S.C. 6303 through 6306 (reference (d)); or a Cooperative Research and
Development Agreement (CRDA) as defined in 15 U.S.C. 3710a (reference (j)); or a
cooperative agreement or other transaction identified in 10 U.S.C. 2371
(reference (0).

c. If the DoD Component desires to sponsor an
event, but requires assistance in making the arrangements, the DoD Component
may arrange, through normal acquisition procedures, to have a non-Federal entity
provide whatever assistance is necessary. If the event is open to individuals
outside the Federal Government, attendance may not be limited to members of the
supporting non-Federal entity. The supporting non-Federal entity may be
permitted to mention its support in conference materials, but not in terms which
imply that it is sponsoring or co-sponsoring the event.

3-209. Particiipation in Conferences and Similar Events. Subject
to the provisions of subsection 3-211 of this Regulation, below, and in accordance
with public affairs regulations and 31 U.S.C. 1345 (reference (d)), DoD employees
may participate in their official DoD capacities as speakers or panel members at
conferences, seminars, or similar events sponsored by non-Federal entities.

3-210. Fundraising and MembershiR Drives

a. Evxcept a in subsection 3-211 of this
,Regulation, below, DoD Components shall not offfifilly support and DoD

e m ,pl•o sl ot offcially drw or offi ly partic n menbenh
drvsor funuimbngfor 11n y n-Fealentity oextpt &he following - - -atlou

£ which are not subject to thke prvsosof subsectIon 3-n11 o is k4;WtlN^
below:

(1 The Codikined Federal CAmpaip (CFC),

(2) Eme~nW cyW_ and daseapeals approved by
the Of Iof Personne Manaemet (OPM);

0) Amy Emergency Rellef;
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(4) Navy-Marine Corps Relief Society;

(5) Air Force Assistance Fund, including:

(a) Air Force Enlisted Mex's
Widows and Dependents Home
Foundation, Inc.;

W) Air Force Village;

(c) Air Force Aid Society;

(d) General and Mrs. Curtis E.
LeMay Foundation.

(6) Other organizations composed of DoD
employees or their dependents when
findraising among their own members for
the benefit of welfare funds for their own
members when approved by the head of the
DoD Component command or organization.

b. Fundraising by DoD employees is strictly regulated

by E.O. 12303 (reference (k)), 5 C.F.R 950 (r'eference (1)), DoD Directive 5035.1
(reference (m)), DoD Instruction 5035.5 (reference (n)), DoD Directive 5410.18
(reference (o)), 5 C.F.R. 2635.808 (reference (g)) in subsection 2-100 of this
Regulation, and by the prohibition against preferential treatment established in
subsection 3-203 of this Regulation, above.

3-211. Support of Non-Federal Entity Events

a. The head of a DoD Component command or
organization may provide DoD employees in their official capacities as speakers,
panel members or other participants, or, on a limited basis, the use of DoD
equipment (and the services of DoD employees necessary to make proper use of
the equipment), in support of an event sponsored by a non-Federal entity when
the head of the DoD command or organization determines all of the following:

(1) The support does not interfere with the
performance of official duties and would in no way detract from readiness;

(2) The sponsoring, non-Federal entity is not
affiliated with the CFC (including local CPC) or, if affiliated with the CFC, the
Director, OPM or designee has no objection to DoD support of the event;

(3) The community relations with the immediate
community and/or other legitimate DoD interests are served by the support;
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(4) It is appropriate to associate DoD, including
the concerned Military Department, with the event;

(5) The event is of interest and benefit to the
local civilian or military community as a whole;

b

(6) The DoD Component command or
organization is able and willing to provide sihailar support to similar events that
meet the criteria sponsored by other non-Federal entities;

(7) The use is not restricted by other statutes or
regulations; and

(8) Except for a fundraising event that meets all
other criteria for DoD participation, no admission fee beyond reasonable costs is
charged. for the event, no admission fee beyond reasonable costs is charged for the
portion of the event supported by DoD, or DoD support to the event is incidental
to the entire event in accordance with public affairs guidance.

b. Involvement of DoD resources in air shows. sponsored by non-Federal entities is approved or disapproved by the Office of the
Assistant Secretary of Defense (Public Affairs).

c. Speeches by DoD employees at events sponsored
by non-Federal entities are not precluded when the speech expresses an official
DoD position in a public forum in accordance with public affairs guidance.

3-212. Relationships Governed by Other Authorities. The
provisions of this Chapter do not restrict activities involving certain organizations
which have a special relationship with DoD or its employees specifically
recognized by law or by other directives. Other restrictions may apply. These
organizations include:

a. Certain banks and credit unions (DoD Directive
1000.11 (reference (p)));

b. United Service Organization (DoD Directive
1330.12 (reference (q)));

9

c. Labor organizations (5 U.S.C. Chapter 71
(reference (W)); DoD 1400.25-M, Chapter 711
(reference (r)));
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d. Combined Federal Campaign (E.O. 10927
(reference (s)), DoD Directive 5035.1 I
(reference (m)));

e. Association of Management Officials and
Supervisors (DoD Instruction 5010.30
(reference (t)));

f. American Registry of Pathology (10 U.S.C. 177);
Henry M. Jackson Foundation for the
Advancement of Military Medicine (10 U.S.C. 178);
American National Red Cross (10 U.S.C. 2542); Boy
Scouts Jamborees (10 U.S.C. 2544); Girl Scouts
International Events (10 U.S.C. 2545); Shelter for
Homeless (10 U.S.C. 2546); National Military
Associations; Assistance at National Conventions
(10 U.S.C. 2548); Assistance from American
National Red Cross (10 U.S.C. 2602); United
Seaman's Service Organization (10 U.S.C. 2604);
Scouting: Cooperation and Assistance in Foreign
Areas (10 U.S.C. 2606); and Civil Air Patrol
(10 U.S.C. 9441-9442) (reference (f)).

SECTION 3. PERSONAL PARTICIPATION IN NON-FEDERAL ENTITIES

3-300. Particijation

a. Fundraising and Other Activities. Subject to other
provisions of this Regulation, DoD employees may voluntarily participate in
activities of non-Federal entities as individuals in their personal capacities provided
they act exclusively outside the scope of their official position. Purely personal,
unofficial, volunteer efforts to support fundraising are not prohibited where the
efforts do not imply DoD endorsement. The head of the DoD Component
command or organization may authorize such activities outside the Federal
Government workplace, such as at public entrances, in community support
facilities and in personal quarters. See 5 C.F.R. 950 (reference (1) and E.O. 12353
(reference (k)). These activities may be further limited by Federal Government
building and grounds regulations. 0

b. Professional Associations and Learned Societies.
Agency Designees may permit their DoD employees to voluntarily participate in
the activities of non-pros t professional associations and learned societies without *
being charged leave and to use Federal Government equipment or administrative
support services to prepare papers to be presented at such association or society
events or to be published In professional journals, in accordance with FPM 252
and 630 (reference (u)) and related DoD regulations, when:
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(1) The participation or paper is related to the
DoD employee's official position or to DoD functions, management or mission; and

(2) The participation or preparation of the paper
does not interfere with the performance of official DoD duties.

c. Community Support Activities. Agency Designees
may permit their DoD employees to voluntarily participate in community support
activities that promote civic awareness and uncompensated public service such as
disaster relief events, without being charged leave in accordance with FPM 630
(reference (u) and related DoD regulations.

d. Impartiality of Agency Designee and Travel
Approving Authority. When a DoD employee requests permission to travel to or
participate in activities of a non-Federal entity and the Agency Designee or travel
approving authority is an active participant in the non-Federal entity, that Agency
Designee or travel approving authority may not act on the DoD employee's
request but shall defer such action to the next higher superior or another
independent DoD authority. See 5 C.F.R. 2635.402 and 2635.502 (reference (g)) in
subsection 2-100 of this Regulation and 18 U.S.C. 208 (reference (h)).

3-301. Membership and Management. DoD employees may
become members and may participate in the management of non-Federal entities
as individuals in a personal capacity provided they act exclusively outside the
scope of their official position. A DoD employee may not serve in a personalcapacity as an officer, member of the Board of Directors, or in any other similar

position in any non-Federal entity offered because of their DoD assignment or
position.

3-302. Impartiality of DoD Employees. DoD employees are
generally prohibited from engaging in any official activities in which a non-Federal
entity is a party or has a financial interest if the DoD employee is an active
participant in the non-Federal entity or has been an officer in the non-Federal
entity within the last year. See 5 C.F.R. 2635.402 and 2635.502 (reference (g)) in
subsection 2-100 of this Regulation and 18 U.S.C. 208 (reference (h)).

3-303. Interference with Employment of Local Civilians.
Enlisted members on active duty may not be ordered or authorized to leave their
post to engage in a civilian pursuit, business, or professional activity if it interferes
with the customary or regular employment of local civilians in their art, trade, or
profession. See 10 U.S.C. 974 (reference (f)).

3-304 Competition with Civilian Musicians. Members of
military bands are very restricted in the degree to which they may compete off. base with civilian musicians. See 10 U.S.C. 3634, 6223 and 8634 (reference (0).
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3-305. Use of Federal Government Resources 6
a. Authizlid Uses. Other than Federal Government

time authorized in subsections 3-300.b. and 3-300.c. of this Regulation, above,
Federal Government assets, employees, or property may not be used in support of
personal participation in non-Federal entities, except as follows:

(1) Agency Designees may permit occasional
use of Federal Government telephone systems in keeping with GSA rules on
personal calls, provided that such use does not interfere with the performance of
official duties. See subsection 2-301 of this Regulation and 41 C.F.R. 201-21.6
(reference (v));

(2) Because the cost to the Federal Government
is minimal, the use of office telecommunications equipment for local calls, word
processing equipment, libraries and similar resources and facilities whose use
would not affect Federal Government costs significantly, may be permitted by the
Agency Designee if:

(a) The non-Federal entity is not a
prohibited source;

(b) The Agency Designee determines that:

1 A legitimate public interest is
served by the use; or

2 The use would enhance the
professional development or
skills of the DoD employee in
his current position.

(c) The use of such resources is made
only during personal time, such as
excused absence, lunch period, or
after duty hours; and

(d) The use does not interfere with the
performance of official duties.

b. Erohibited Uses

(1) Because of the potential for significant cost
to the Federal Goer•muet, and tMe potential for abuse, DoD emploeas such as
saeuvtaries, c•rks, and military aide, may uot be used to support ti uWoffal
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activity of another DoD employee in support of non-Federal entities except as
provided in subsection 3-300.b. of this Regulation, above.

(2) For the same reasons, copiers and other
duplicating equipment may not be used for unofficial activity in support of
non-Federal entities.

3-306. Prior Approval of -Outside Employment and Business
Activides

a. A DoD employee, other than a special Government
employee, who is required to file a financial disclosure report, SF 450 or SF 278,
Appendix C of this Regulation, shall obtain written approval from the Agency
Designee before engaging in a business activity or compensated outside
employment with a prohibited source, unless general approval has been given in
accordance with subsection 3-306.b. of this Regulation, below. Approval shall be
granted unless a determination is made that the business activity or compensated
outside employment is expected to involve conduct prohibited by statute or
regulation.

(1) Business activity means any business,
* contractual or other financial relationship not involving the provision of personal

services by the DoD employee. It does not include a routine commercial
transaction or the purchase of an asset or interest, such as common stock, that is
available to the general public.

(2) Employment means any form of non-Federal
Government employment or business relationship involving the provision of
personal services by the DoD employee. It includes, but is not limited to,
personal services as an officer, director, employee, agent, attorney, consultant,
contractor, general partner or trustee.

(3) Prohibited source has the meaning set forth
in 5 C.F.R. 2635.203(d) (reference (g)) in subsection 2-100 of this Regulation, as
modified by the separate Agency designations in subsection 2-201 of this
Regulation.

b. The DoD Component DAEO or designee may, by
a written notice, exempt categories of business activities or employment from the
requirement of subsection 3-306.a. of this Repulation, above, for prior approval
based on a determination that business activities or employment within those
categories would generally be approved and are not likely to involve conduct
prohibited by statute or regulation.
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c. A copy of the request for prior approval and the
written approval shall be kept with the filed copy of the DoD employee's financial
disclosure report, SF 450 or SF 278, Appendix C of this Regulation, or with the
local Ethics Counselor.

d. Such DoD employees who have not obtained prior
approval and who are, on the effective date of this supplemental rule, already
engaged in an outside activity that requires prior approval shall have 90 days
from that date to obtain such approval.

e. Except to the extent that when procedures have
been established by higher authority for any class of DoD employee (e.g., DoD
Directive 6025.7 (reference (w))), Agency Designees may require DoD employees
under their jurisdiction to report any outside employment or activity prior to
engaging in the employment or activity.

(1) The commander, head of the organization,
or supervisor may prohibit the employment or activity if he believes that the
proposed outside activity will detract from readiness or pose a security risk.

(2) If action is not taken to prohibit the
employment or activity, the DoD employee is free to engage in the employment or
activity in keeping with other restrictions of this Regulation.

3-307. Teaching. Speaking and Writing 6
a. Disclaimer for Speeches and Writings Devoted tQ

Agency.Matter. A DoD employee who u or permits the use of his military
grade or who includes or per its the inclusion of his title or position as one of
several biographical details given to identify himself in connection with teaching
speaking or writingq in accordance with 5 C.F.R. 2635807(b)(1) (reference (g)) in
subsection 2-100 of this Regulation, shall make a disclaimer if the subject of the
teachin& speaking or writing deals in signficant part with any ongoing or
announced policy, program or operation of the DoD employee's Agency, as defined
in subsection 2-201 of this Regulation, and the DoD employee has not been
authorized by appropriate Agency authority to present that material as the
Agency's position.

(1) 7The reupired disclaimer shall apressly state
that tie views presented are those of the speaker or author and do not necssarily
represent the views of DoD or its Components.

(2) Where a disclaimer Is required for an
article, book or other writing, the disclaimer shall be printed in a reasonably
prominent position in the writing itself. Where a disclaimer is meqmd for a
speech or other oral presentatio the disclaimer may be given orally provided it
is given at the beginning of the oral presentation.
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b. Security Clearance. A lecture, speech, or writing
that pertains to military matters, national security issues, or subjects of significant
concern to DoD shall be reviewed for clearance by appropriate security and public
affairs offices prior to delivery or publication.

c. Honoraria. Compensation for a lecture, speech or
writing may be restricted by the honoraria prohibition of 5 U.S.C. App. 501
(reference (b)) and 5 C.F.R. 2636 (reference (a)) in subsection 3-100 of this
Regulation, above, and by 5 C.F.R. 2635.807 (reference (g)) in subsection 2-100 of
this Regulation.

SECTION 4. REFERENCES

3-400. References

(a) Title 5, Code of Federal Regulations, Part 2636,
"Limitations on Outside Employment and
Prohibition of Honoraria; Confidential Reporting of
Payments to Charities in Lieu of Honoraria,"
current edition

(b) Title 5, United States Code, Chapter 71, App. 501,
4101 and 5946

(c) Title 37, United States Code, Section 412
(d) Title 31, United States Code, Sections 6303 through

6306 and 1345
(e) Decisions of the Comptroller General, Volume 24,

page 814, 1945
(W) Title 10, United States Code, Sections 177, 178, 974,

2371, 2541, 2542, 2544, 2545, 2546, 2548, 2601, 2602,
2604, 2606, 3634, 6223, 8634, 9441 and 9442

(g) Title 5, Code of Federal Regulations, Part 2635,
"Standards of Ethical Conduct for Employees of
the Executive Branch," current edition

(h) Title 18, United States Code, Section 208
(i) DoD Instruction 5410.20, "Public Affairs Relations

with Business and Nongovernmental Organizations
Representing Business", January 16, 1974

(j) Title 15, United States Code, Section 3710a
S() Executive Order 12353, "Charitable Fund-Raising,"

March 23, 1982, as amended
(1) Title 5, Code of Federal Regulations, Part 950,

"Solicitation of Federal Civilian and Uniformed
Service Personnel for Contributions to Private
Voluntary Organizations," current edition
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(in) DoD Directive 5035.1, "Fund-raising within the
Department of Defense," August 28, 1990 I

(n) DoD Instruction 5035.5, "DoD Combined Federal
Campaign - Overseas Area," August 17, 1990

(o) DoD Directive 5410.18, "Community Relations,"
July 3, 1974,

(p) DoD Directive 1000.11, "Financial Institutions on
DoD Installations," July 26, 1989

(q) DoD Directive 1330.12, "United Service
Organizations, Inc.," November 9, 1987

(r) DoD 1400.25-M, "DoD Civilian Personnel Manual,"
January 24, 1978, authorized by DoD Directive
1400.25, "Department of Defense Civilian Personnel
Manual System," January 24, 1978

(s) Executive Order 10927, "Abolishing the President's
Committee on Fund-Raising Within the Federal
Service and Providing for the Conduct of
Fund-Raising Activities," March 18, 1961

(t) DoD Instruction 5010.30, "Intramanagement
Communication and Construction," May 2, 1989

(u) Federal Personnel Manual, 252 and 630
(v) Title 41, Code of Federal Regulations, Part

201-21.6, "Management and Use of Federal
Information Processing Resources," current edition

(w) DoD Directive 6025.7, "Off Duty Employment by
DoD Health Care Providers," October 21, 1985
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TRAY EL BEEE

SECTION 1. ACCEPTANCE OF OFFICIAL TRAVEL BENEFITS IN KIND OR
PAYMENT FOR OFFICAL TRAVEL EXPENSES

4-100. Acceptance from Non-Federal Sources

a. •ffILIcil i .•J. Official travel by DoD employees
shall be funded by the Federal Government except that DoD Components may
accept official travel benefits, including in kind subsistence and accommodations
and payments or reimbursements of expenses, from non-Federal sources as
provided in this Chapter of this Regulation.

b. Ernl Travel. This Chapter does not apply to
travel benefits provided to DoD employees In their personal capacities. However,
DoD employees must report such travel expenses when appropriate in accordance
with Chapter 7 of this Regulation. There may be limitations on acceptance of
travel benefits in a personal capacity, including limitations on acceptance from
prohibited sources, because of official position, and under 41 U.S.c. 423
reene (a)). c. •Aijmgo. Any official travel benefits

from non-Federal sources voccepted by the travel approving authority must be:

(1) Approved in writing by the travel
approving authority with the advice of the DoD employee's 9thics Counselor;

(2) If accepted under the authority granted by
31 US.C. 1353 (reference (b)), approved in advance of travel.

d. _SpouL~Msa ve. The travel approving authorities
for travel of a s accompanyinga DoD employee on official travel that is paid
for or provided in kind by a non-Fderal source are as follows:

(1) For DoD employees of OSD, Defense
Agendes and DoD FPid Activities, the BExcutive Semtary, 061

(2) For DoD ss , of Miitary
Deatmeo, the Secretaries concerned or their dsgis

(3) For DoD employees of the Chairman of the
Joint Chiefs of Staff and the Joint Staff, the Unified or Specified Cmmnds and
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the Combined Cormunands and Agencies, the Chairman, Joint Chiefs of Staff, or his
designee.

4-101. Acceptanc of Travel andi Related Expense by a QQ1D
Cozmpo t ro Nn-eeral -Sources

a. Attendance at a Meeting or Similar Function
(31 u.s.C. 1353 (reference (b)))

(1) In accordance with 31 U.S.C. 1353
(reference (b)) and GSA travel regulations, 41 C.F.R. 301-1.2 and 304 (reference (c)),
Heads of VoD Components may accept travel benefits from a non-Federal source
incurred by DoD employees in connection with their attendance in an official
Mcapcity at a meeting or similar function. The Joint Federal Travel Regulations

C Chapter 7, Part W, Paragraphs U7900-7908 (DoD Uniformed Services)(reference (0)) and joint Travel Regulations QTR), Chapter 4, Part Q, Paragraphs
C4900-4906 (DoD Civilian Personnel) (reference (e)) implement 41 C.F.R. 301-1.2
and 304 (reference (c)). For detailed guidance as to the applicability and
application of specific authority, these regulations should be consulted directly.

(2) Where the GSA travel regulations, 41 C.F.R.
301-1.2 and 304 (reference (c)), are inconsistent with the JFFR (reference (d)) and
JTR (reference (e)), 41 C.F.R. 301-1.2 and 304 (reference (c)) is the controllingauthority.

(3) A DoD Component may not accept travel
benefits from non-Federal sources under any other gift acceptance authority if
31 U.S.C. 1353 (reference (b)) applies.

(4) Pamnt Guidelines, DoD employees (or
their spouses) shall not accept cash payments on behalf of the Federal
Government.

(a) When travel benefits are paid for
rather than provided in kind, payments from the non-Federal source will be by
check or similar instrument made payable to the United States Treasury. Any
such payment received by the DoD employee (or spouse) shall be submitted with
his travel voucher as soon as practicable.

(b) The DoD employee shall exclude from
his travel voucher any request for reimbursement for travel benefits furnished in
kind by a non-Federal source on the travel voucher to ensure that appropriate
deductions are made in the travel, per diem, or other allowances payable by the
United States.

(5) IS. Each travel-approving authority
desiaed by the DoD Component Head to accept travel benefits from
no-Fd&Isources shall submit a report to the DoD Component DAEO or
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designee semiannually on April 30 and October 31 to accommodate the required
reporting to OGE on May 31 and November 30 each year. See JFTR, Paragraph
U?908 (reference (d)) and JTR, Paragraph C4908 (reference (e)) for details on what
to report.

b. DoD Component Gift Acceptance Statutes. In
accordance with procedures established by- those DoD Components with gift
acceptance authority under 10 U.S.C. 2601 (reference (f)), travel benefits may be
accepted by such DoD Component Heads or their designees.

(1) This authority may not be used to accept
travel benefits covered by 31 U.S.C. 1353 (reference (b)).

(2) This authority may be used to accept, for
example, reimbursement for travel benefits of flight crew members that accompany
Federal Government aircraft to international air shows or the expenses incurred by
the attendance of DoD employees at ceremonial events in order to enhance a DoD
Component's public relations. This authority may also be used to accept travel
benefits offered after travel has begun or has been completed.

c. DoD Component DAEO or Designee Approval.

Acceptance of official travel benefits from non-Federal sources described in
subsections 4-101.a. and 4-101.b. of this regulation, above, requires the concurrence
of the DoD Component DAEO or designee.

4-102. Acceptance of Contributions. Awards and Other
Payments by DoD Employees from Tax-Exempt Organizations (5 U.S.C. 4111
(reference (g)))

a. A. Military members are permitted to
accept contributions, awards and other payments the same as civilian DoD
employees in accordance with the requirements of this subsection, below.

b. Conditions for Acceptance. Except when
acceptance is permitted under 5 C.F.R. 2635.204(d) (reference (h)) in subsection
2-100 of this Regulation, DoD employees are permitted to accept contributions,
awards and other payments directly from non-Federal sources only when all of the
following conditions are met:

(1) The source is a tax-exempt organization
described by 26 U.S.C. 501(c)(3) (reference (I)) or a State or local government (see
5 C.F.R. 410, Subpart G (reference (j)));
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(2) The contribution, award, or payment oftravel benefits is incidental to training in non-Federal Government facilities or
attendance at a meeting;

(3) An appropriate deduction is made from any
payment by the Federal Government to the DoD employee for their official travel
entitlement;

(4) The contribution, award, or payment is not
a reward for services to the non-Federal source;

(5) Acceptance of the contribution, award or
payment would not reflect unfavorably on the DoD employee's ability to perform
his duties in a fair and objective manner, nor otherwise compromise the integrity
of any Federal Government action; and

(6) The travel approving authority approves the
acceptance of the contribution, award or payment in writing.

c. Payments from Multiple Sources. When more
than one organization participates in making a single contribution, award, or
payment, only the organization that selects the recipient and administers the funds
from which the contribution, award, or payment is made will be considered the
source. d

d. E• w-n

(1) Financial disclosure reporting individuals
must report acceptance. of these travel benefits if the fair market value of those
benefits reaches the reportable amount.

(2) Travel benefits accepted under 5 U.S.C. 4111
(reference (g)) shall be reported by the travel-approving authority directly to the
DoD Component DAEO or designee within 30 days after completion of travel.
These reports shall include, at a minimum, the information required for the
semiannual reports by the JFTR, Paragraph U7908 (reference (d)) and JTR,
Paragraph C4908 (reference (e)).

4-103. Recei1t and Disposition of Foreign Gifts and Decorations
(5U&CZ32 (reference (g))). -DoD employees may accept travel and
travel-related expenses from a foreign government in accordance with DoD
Directive 1005.13 (reference (k)).

SECTION 2. DoD GUIDAL CE

4-200. Acceptance of Inddental Benefits. There are two basic
principles DoD employees must consider in determining whether they may accept
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benefits offered incident to their official travel. See DoD travel rules (e.g., DoD
Directive 4500.9 (reference (0))).

a. Fedel Government Pror . Anything that does
not fall within a gift exception or exclusion under 5 C.F.R. 2635 Subpart B
(reference (h)) in subsection 2-100 of this Regulation, or subsection 2-202 of this
Regulation, which is received by a DoD employee as a result of official travel,
belongs to the Federal Government, regardless of the source of the funding.

(1) Travel coupons, tickets, promotional items of
more than nominal value, frequent flyer mileage credits, and most other benefits
received by DoD employees from non-Federal sources (e.g., airlines, rental car
companies, hotels) incident to their official travel belong to the Federal
Government. They may not be used for personal purposes.

(2) If possible, such benefits will be turned over
to the appropriate official. See JFrR, Paragraph U2010B (reference (d)), JTR,
Paragraph C1200 (reference (e)), 41 C.F.IR Part 301 (reference (c)) and 41 C.F.R.
101-25.103 (reference (i)).

b. Gifts from Outside Sources. Benefits offered to a. DoD employee from a non-Federal source incident to official travel that cannot be
used for official purposes must be treated as gifts to the DoD employee. DoD
employees may not accept such gifts if acceptance would violate 5 C.F.R. 2635
Subpart B (reference (h)) in subsection 2-100 of this Regulation.

4-201. Examples of Benefits Considered Federal Govenlct,

a. Frequent Flyer Mileage Credits. Frequent flyer
mileage credits earned as a result of official travel are the property of the Federal
Government. They shall not be used except in connection with official travel.
Credits are used in connection with official travel either by redeeming them for
airline tickets which are used for official travel or by using them for travel
upgrades while on official travel (e.g., airline seat upgrades, rental car upgrades,
hotel upgrades). First consideration should be given to the former. When mileage
credits for official and personal travel have been commingled in the same account,
only those credits or points that dearly can be shown to have been derived from
personal travel may be used for future personal travel. All other points in the
account belong to the Federal Government.

b. Other Awards to Users of Travel Services. Travel
companies sometimes give away merchandise, or award points toward
merchandise or other prizes, to users of their services. If the travel services used
are paid for by the Federal Government, any resulting award belongs to the
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Federal Government (e.g., if a DoD employee renting a car for official business is
offered either a calculator or points toward a larger prize, both would belong to
the Federal Government).

4-202. Examples of Benefits Treated as Gifts to an Individual

a. S1L•g.•rades. Travel upgrades are commonly
offered for such travel accommodations as-airline seats, rental cars, and hotel
rooms. Some travel upgrades are given on the spot without any prearranged
entitlement. Others are provided pursuant to some prearranged entitlement, such
as a coupon. DoD employees on official travel may accept benefits such as an
airline seat upgrade to first class, a luxury rental car in place of a compact, or a
hotel room with a view instead'of an interior room, for official use as long as
there is no extra charge to the Federal Government to obtain the upgrade (see
5 C.F.R. 2635.204(c) (reference (h)) in subsection 2-100 of this, Regulation) subject to
the following:

(1) On the Spot Upgrades. DoD employees
may accept an upgrade offered on the spot under circumstances in which such
upgrades are generally available to the public or at least to all Federal
Government employees or all military members. For example, a travel company
may provide upgrades to remedy overbooking or overcrowding, due to a shortage
of smaller cars, or simply for customer relation purposes; or upgrades may be
offered to all military members in uniform. No upgrade may be accepted,
however, if it is provided on the basis of the DoD employee's grade or position.
Upgrades resulting from involuntary "bumping" while on official travel may not be
used for personal travel. See 5 C.F.R. 2635.202(a)(2) (reference (h)) in subsection
2-100 of this Regulation;

(2) Usegof Up1grade Certificates (Other Than
Those Obtained for Frequent Flyer Miles). Some travel companies distribute
coupons for free travel -upgrades as a promotional offer. DoD employees may
accept and use such coupons if they are realistically available to the general public
(e.g., widely available coupons usable by bearer) or to all Federal Government
employees or all military members (e.g., coupons available to any Federal
Government employee for official travel). DoD employees may not use coupons
provided on the basis of their grade or position.

b. "Gold Card" and Similar Memberships. Certain
airlines offer special benefits, including free upgrades, to members of their traveler
incentive programs (e.g., Gold card, Key Club, etc.). Membership in these
programs ordinarily is earned by accumulating a large number of travel miles
during the current calendar year, or in some cases, memberships may be
9urchased. DoD employees who obtain eligibility under these circumstances (i.e.,
by purchasind a membership with their personal funds or by accumulating the
necessary miles, even by official travel) may accept the membership and resulting
benefits, including travel upgrades. If membership in the program is offered to
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DoD employees who have not met the usual requirements for membership,
however, primarily because of the DoD employee's grade or position, neither the
membership nor its benefits may be accepted.

c. Prizes in "Open" and "Closed" Contests. When
travel companies and related organizations offer prizes in a competition that is
open to the general public, so that no one must perform official travel to win, a
DoD employee may keep any prize he wins, even if he happened to enter the
contest only because of official travel (e.g., a DoD employee flying on official
business receives the winning entry blank in an airline's contest while on the
flight, but individuals not using the airline will be given the entry blank on
request). Some travel companies and related organizations offer prizes in
connection with official travel. The prize usually is given as a result of a drawing
or some kind of contest. If competition for a prize is limited to individuals using
a certain kind of travel accommodation, which in the case of the DoD employee is
paid for by the Federal Government, any prize won belongs to the Federal
Government (e.g., an airline provides contest entry blanks only to passengers on
its planes, and the DoD employee receives the winning entry blank while flying
on official travel).

d. Incentives for Voluntary Surrender of Flight
* Rservations. DoD employees may keep payments or 'free tickets received from a

carrier for voluntarily giving up a seat on an overbooked flight. DoD employees
on official travel may not voluntarily surrender their seats if the resulting delay
would interfere with the performance of duties. The delay may not increase the
cost to the Federal Government. Therefore, travel vouchers should disclose the
voluntary surrender and resulting delays and leave must be taken as appropriate.

SECTION 3. PROCEDURES AND RESPONSIBILITIES

4-300. The travel-approving authority shall:

a. Approve or disapprove acceptance of travel
benefits in kind or payments of travel expenses from non-Federal sources in
accordance with subsections 4-102 and 4-103 of this Regulation, above;

b. Acquire the concurrence of the DoD Component
DAEO or designee when approving travel benefits in accordance with the conflict
of interest analysis required by 41 C.F.Rl 304-1.5 (reference (c));

c. Prepare and submit a report to the DoD
Component DAEO or designee reporting all travel benefits over $250 accepted in
accordance with the authority granted under 31 U.S.C. 1353 (reference (b)) as
implemented In subsection 4-101 of this Regulation above;
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d. Prepare and submit a report to the DoD

Component DAEO or designee within 30 days after completion of travel during
which travel benefits have been paid by non-Federal sources under 5 U.S.C. 4111(reference (g)). See subsection 4-102.c. of this Regulation, above.

4-301. Each DoD Component DAEO or Designee shall:

a. Prepare and submit semiannual reports to OGE on
acceptance of payments under 31 U.S.C. 1353 (reference (b)) due May 31 and
November 30 each year. See subsection 4-101.a.(5) of this Regulation, above;

b. Retain reports from the travel approving authority
under 5 U.S.C. 4111 (reference (g)) for three years. See subsection 4-102.c. of this
Regulation, above;

c. Provide written concurrence for the approval of
travel benefits in accordance with the conflict of interest analysis required by
41 C.F.R. 304-1.5 (reference (c)).

4-302. Each traveling DoD employee shall:

a. Provide all necessary information to the travel
approving authority for a semiannual report to the DoD Component DAEO;

b. Turn in any merchandise, frequent flyer miles or
other benefits as required under subsection 4-200 of this Regulation, above.

SECTION 4. R

4-400. References

(a) Title 41, United States Code, Section 423
(b) Title 31, United States Code, Section 1353
(c) Title 41, Code of Federal Regulations, Parts 301

through 304, "Federal Travel Regulation System,"
current edition

(d) Joint Federal Travel Regulations, Paragraphs
U2010B and U7900 through 7908 (DoD Uniformed
Services)

(e) Joint Travel Regulations, Paragraphs C1200 and
C4900 through 4908 (DoD Civilian Personnel)

(0) Title 10, United States Code, Section 2601
(•) Title 5, United States Code, Sections 4111 and 7342

Title 5, Code of Federal Regulations, Section 2635,
"Standards of Ethical Conduct. for Employees of
the Executive Branch," current edition

(i) Title 26, United States Code, Section 501
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(j) Title 5, Code of Federal Regulations, Part 410,
Subpart G, "Acceptance of Contributions, Awards,
and Payments from Non-Government
Organizations," current edition

(k) DoD Directive 1005.13, "Gifts from Foreign
Governments," October 13, 1988

,(1) DoD Directive 4500.9, 'Transportation and Traffic
Management," January 26, 1989

(m) Title 41, Code of Federal Regulations, Chapter 101,
"Federal Property Management Regulations,"
current edition
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CHA=E 5.

CONFLICIrS OF ITREST

SECTION 1. OFFICE QE QO) NbN ETHIS

5-100. 5 C.F.R. 2639. 'Intepretation of 18 U.S.C. 20911
(reference (a))

[TO BE PUBLISHED]
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SECTION 2. OFFICE OF GOVERNMENT ETHICS REGULATION

5-200. 5 C.F.R. 2640, "Interpretation of 18 U.S.C. 208"
(reference (b))

[TO BE PUBLISHED]
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SECTION 3. GUIDANCE ON 18 U.S.C. 208 (reference (c))

5-300. Conflicts and Appearance of Conflicts Under 18 U.S.c.
208 (reference (c)). See 5 C.F.R. 2635, Subpart D and Subpart E (reference (d)), in
subsection 2-100 of this Regulation, OGE opinions (reference (e)), and subsection
2-204 of this Regulation for provisions on conflicts of interest under 18 U.S.C. 208
(reference (c)).

5-301. Applicability to Enlistees. The provisions of 18 U.S.C.
208 (reference (c)) and related provisions of OGE regulations do not apply to
enlisted members. However, provisions similar to 18 U.S.C. 208 (reference (c)) do
alkly to enlisted members as follows: eZtsapprove, ,JvtheDoD Comnent

de.O or s , an exlisted member, M g elisted special Govemment
WeuloyeIv ha* not participate personally and substantially as part of his official
DoD duties, in any particlam matter in which he, his spouws, minor child,
paa, mentity n wich he is servm as offi•r, dimctor, trustee, partmer or
employee or any entity with which he is negotiating or has anarnmet
con ruWing pompectike employment, has a financial interest.

5-302. Waiver of 18 U.S.C. 208(a). Pursuant to 18 U.S.C. 208(b)
(reference (c)), application of 18 U.S.C. 208(a) (reference (c)) may be waived.

Sa. The regulatory waivers for DoD under 18 U.S.C.
208(b)(2) (reference (c)) have been preserved and are reprinted in Appendix D of
this Regulation as follows (see 5 C.F..L 2635.402(d) (reference (d))):

(1) For civilian DoD Components, such waivers
appear in 32 C.F.R. 40.1 (reference (M);

(2) For the Department of the Army, such
waivers appear in AR 600-50 (reference (g));

(3) For the Department of the Air Force, such
waivers appear in APR 30-30 (reference (h));

(4) For the Department of the Navy, such
waivers appear in SECNAVINST 5370.2J (reference (0)).

b. Application of 13 U.S.C. 208(a) (reference (c)) may
* be waived for individuals when a financial interest is not so substantial as to be

likely to affect the integrity of the services that the Federal Government may
expect from the DoD employee. Considerations in determining whether the
interest snot so substantial as to be deemed likely to affect the integrity of the
services that the Federal Government may expect from the DoD employee include:
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(1) The extent to which the DoD employee's
exercise of authority and responsibility can affect his interest;

(2) The relative importance of the interest in the
DoD employee's life or finances;

(3) The potential for harm to the Federal
Government and to the DoD employee if the DoD employee's interests influence
his decision-making;

(4) How the situation would appear to an
informed public;

4r

(5) The nature of the relationship between the
DoD employee and the individual who has the interest concerned.

c. In order to pursue an individual waiver under
18 U.S.C. 208(b)(1) (reference (c)), the following steps are mandatory:

(1) Before a waiver is requested, consideration
should first be given to alternative resolutions, such as disqualification, divestiture,
reassignment, or rearrangement of duties. Individual waivers are to be considered
only when all alternatives have been exhausted. The supervisor should also
consider, with the advice of the Ethics Counselor, whether a tential violation of
18 U.S.C. 208(a) (reference (c)) exists. See subsection 5-303 of this Regulation,
below. Even if the interests are insubstantial, consideration should be given to
whether the particular matter will have a direct and predictable effect on the
financial interest. See 5 C.F.RA 2635.402(b)(1) (reference (d)) in subsection 2-100 of
this Regulation;

(2) A request for a waiver shall be forwarded
through the chain of command or supervision to the DoD Component DAEO.
The DoD Component DAEO shall consult, if practicable, on the action with OGE;

(3) Pending the approval of the waiver, the
DoD employee shall be disqualified from participation In the particular matter that
will have an effect on the financial interest

(4) The waiver request shall include the Ethics
Counselor's findings of fact on the following:

(a) The manner in which the financial
interest was acquired;

(b) The purpose behind the DoD
employee's acquisition of the interest
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(c) The dollar value of the interest;

(d) The potential amount by which the
DoD employee's official actions may
affect the financial interest;

(e) The degree to which the DoD
employee has control over official
actions which may affect the
non-Federal entity;

(f) The size of the non-Federal entity and
the degree to which official actions
may affect the non-Federal entity;

(g) The value of the financial interest in
relation to the DoD employee's net
worth and income from other sources;

(h) The degree to which the DoD
employee has control over the
financial interest, and whether it is
capable of being divested.

d. By statute, authority to grant 18 U.S.C. 208(b)(1)
(reference (c)) waivers rests with the DoD official responsible for the DoD
employee's appointment. By E.O. 12674 (reference (j)), in subsection 12-100 of this
Regulation, that authority shall not be exercised without prior consultation, if
practicable, with OGE. The DoD Component DAEO shal consult with OGE
regarding the waiver on behalf of the DoD official responsible for the DoD
employee's appointment.

5-303. Resolution of Conflicts. Resolution of actual or apparent
conflicts of interest is the responsibility of the head of the DoD Component
command or organization. An Ethics Counselor should be consulted about
alternatives for resolution. See Chapter 10 of this Regulation for enforcement
information.

SECTION 4. OTHER CONF=CT OF INTEREST LAWS

5-40W. Briber and Graft

a. All DoD emploes are prokhbited fromn dirctly
or indiety, giviq* offeying o r gde ac:
or agreein to reaeiv anijtkix of vaue to tolunc =n au



commission of fraud on the United States, to induce committing or omitting any
act in violation of a lawful duty, or to influence testimony given before an
individual or non-Federal entity authorized to hear evidence or take testimony.
See 18 U.S.C. 201(b) (reference (c)).

b. DoD employees are also prohibited, except as
provided by law for the proMpr dischar of official duties, from, directly or
indirectly, givnx offering, promisn& demadnix& seeking& receivin& accepting or
agreeiag to accept anything of value for or because of any official act performed
or to be perfornmd, or for or because of amy Ustimoxy given or to be given before
an individual or non-Federal entity authorized to hear vidence or take testimony.
See 18 U.S.C. 201(c) (reference (c)).

c. These prohibitions do riot apply to the payment or
receipt of witness fees authorized by law, certain travel and subsistence expenses
to appear as a witness and value of time lost in attendance at a trial, hearing, or
proceeding. Other prohibitions may apply. See 18 U.S.C. 201(d) (reference (c));
5 U.S.C. 5515 and 5751 (reference (k)) and paragraph 66 of Part IV, MCM, 1984
(reference (1)).

5-401. Compensation Related to Matters Pending Government
Decision. OGE interpretation of prohibitions under 18 U .S.C. 203 (reference (c))
appear in 5 C.F.R. 2635.801(d)(3) (reference (d)) in subsection 2-100 of this
Regulation. These prohibitions do not apply to enlisted members. A DoD
employee whose salary is not tied to the profitability of the non-Federal entity's
Federal Government contracts does not violate this statute. See OGE opinion 86x9
(informal) (reference (e)). This statute prohibits receiving compensation for any
representation, including those where there is no intent to be corrupted or to
provide preferential treatment. Representations can be either oral or written.

a. The prohibition does not apply to a DoD
employee's representation of himself, but this exception does not extend to the
representation of a distinct, legal, non-Federal entity as a corporation, a
partnership, or even a sole proprietorship. 18 U.S.C. 203(a)(2) (reference (c))
prohibits an offer or payment of compensation, the solicitation or receipt of which
is otherwise barred.

6

b. The prohibitions apply to special Government
employees but only in relation to a particular matter involving a specific party or
parties in which the special Government employee participated personally and
substantially or, absent such participation, if he served more than a total of 60
days in the preceding 365 days, in relation to any particular matter pending in the
DoD Agency.
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c. 18 U.S.C. 203 (reference (c)) does not prohibit
giving testimony under oath or making statements required to be made under
penalty of perjury.

d. 18 U.S.C. 203 (reference (c)) does not prohibit
representation, with or without compensation, of one's parents, spouse, child, or
any person or estate the DoD employee serves as administrator, guardian or other
personal fiduciary. This exemption is permitted only if approved by the DoD
official responsible for appointing the DoD employee to his DoD position. The
exemption may not be extended to the DoD employee's representation of any such
person in matters in which the DoD employee has officially participated personally
and substantially or in matters which, even absent such partipation, are the
subject of his official responsibility.

e. The head of a department or agency may
authorize a special Government employee to represent his regular employer or
other outside organization in the performance of work under a Federal
Government grant or contract if the department or agency head certifies and
publishes the certification in the Federal m gg& that the national interest requires
such representation.

5-402. C Contracts for the
procurement of goods and services between the Federal Government and its
employees are prohibited unless the needs of the Federal Government cannot
otherwise be met. See FAR 3.601 and 3.602 (reference (Wn) in Appendix B of this
Regulation.

5-403. Rer tation of Othm

a. Prohibition Under18 U.,S.C. 205 (reference (c)).
18 U.S.C. 205 (reference (c)) prohibits DoD employees, other than enlisted
members, whether or not they are employed for compensation, from personally
acting as an agent or attorney for anyone else before a department, agency, or
court in connection with any covered matter in which the United States is a party
or has a direct and substantial interest or from prosecuting any claim against the
Federal Government or receiving any gratuity or Interest in such claim for
assistance in prosecuting the claim. Covered matter means any judicial or other
proceeding, application, request for a ruling or other determination, contract, claim,
controversy, investigation, charge, accusation, arrest, or other particular matter.

b. E3=tiojs. The following are excluded from the
scope of 18 U.S.C. 205 (reference (c)):

(1) Giving testimony under oath or making
statements required to be made under penalty of perjury or representing another
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person, with or without compensation, in a disciplinary, loyalty, or other personnel
administration proceeding;

(2) Representing, with or without compensation,
one's parents, spouse, child, or a person or estate the DoD employee serves as a
fiduciary, but only if approved by the DoD official responsible for appointing the
DoD employee to this DoD position. This exception does not apply to matters in
which the DoD employee has participated personally and substantially or which,
in the absence of such participation, are the subject of his official DoD
responsibility;

(3) The head of a department or agency may
allow a special Government employee to represent his regular employer or other
outside organization in the performance of work under a Federal Government
grant or contract 1if the department or agency head certifies and publishes the
certification in the Federal Registe that the national interest requires such
representation;

(4) For special Government employees, the
prohibitions apply only to covered matters in which they participated personally
and substantially as a special Government employee. Absent such participation,
the prohibitions apply only if he served more than a total of 60 days during the
preceding 365 days and the covered matter was pending in the DoD Agency
during that period.

5-404. Compensation From Other Sources

a. The provisions of 18 U.S.C. 209 (reference (c)) and
related provisions of OGE regulations do not apply to enlisted members.
However, provisions similar to 18 U.S.C. 209 (reference (c)) do apply to enlisted
members as follows: an enlisted member, except an enlisted speal Government
employee shall not reeive any salary or supp•olemeatIon of his Federal
Government salary, from any entity other than the Federal Government or as may
be contribted out of the treasury of any State, county, or municipality, for his
services to the Federal Government.

b. 18 U.S.C. 209 (reference (c)) prohibits DoD
employees from receiving pay or allowances or supplements of pay or benefits
from any source other than the United States for the performance of official
service or duties unless specifically authorized by law. Note that a task or job
that is performed outside normal working hours does not necessarily allow
acceptance of payment for performing it. If the undertaking is part of one's
official duties, pay for Its performance may not be accepted from any source other
than the United States regardless of when it was performed.

c. A DoD employee may continue to participate in a
bona fide pension, retirement, insurance, bonus, or other employee welfare or i
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benefit plan maintained by his former employer. See 18 U.S.C. 209(b)
(reference (c)).

.r Reserve military officers and certain temporarily
commissioned military officers who are ordere to active duty may continue to
receive compensation from individuals who furnished compensation to them prior
to being ordered to active duty. See 10 U.S.C. 1033 (reference (1)) and 50 U.S.C.
App. 454(f) (reference (n)).

5-405. Additional Pal or Allowances. DoD employees may not
receive additional pay or allowances for d1b emNt - of public money or f the
per formnance of any other servieor duty unless specifically authorized by law.
See 5 US.C. MW (reference W).

a. 5 U.S.C. 5536 (reference (k)) precludes extra pay
from the Federal Government for the performance of official duties. Subject to
certain limitations, civilian DoD employees may hold two distinctly different
Federal Government positions and receive the salaries of both if the duties of each
are performed. Absent specific authority, however, military members may not do
so because any arrangement by a military member for rendering services to the
Federal Government in another position is incompatible with the military. member's actual or potential military duties. That a military member may have
leisure hours during which no official duty is performed does not alter the result.
See 52 Comp. Gen. 471 (reference (o)) and 22 Comp. Gen. 127, 149 (reference (p)).

b. 5 U.S.C. 5536 (reference (k)) applies to enlisted
members and precludes enlisted members from supplementing their official salaries
from outside sources for performing their official duties.

5-406. Interference with Military Duties. Military officers on
active duty (except while on terminal leave) may not accept employment if it
requires separation from their organization, branch, or unit, or interferes with the
performance of military duties. See 10 U.S.C. 973(a) (reference (D)).

5-407. Civil Office Prohibition. Regular military officers on the
active duty list and retired Regular military officers on active duty for more than
180 days may not hold cvil office, unless expressly authorized by law. See
10 U.S.C. 973(b) (reference (U)).

5-408. Assigmment of Reserves for Training

a. Personnel who assign Reserves for training shall
not assign them to duties in which they will obtain information that they or their
private employers may use to gain unfair advantage over competitors. Reservists
must disclose to superiors and assignment personnel information necessary to
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ensure that no conflict exists between their duty assignment and their private
interests.

b. Commanders, or their designees, shall screen
Reservists performing training to ensure that no actual or apparent conflict exists
between their private interests and their duty assignment. While Reservists have
an affirmative obligation under this rule to disclose material facts in this regard,
receiving commands cannot assume compliance and shall independently screen
incoming personnel to avoid conflicts of interests.

5-409. Commercial Dealings Involving DoD Employees. A
DoD employee shall not knowingly solicit or make solicited sales to- DoD
personnel who are junior in rank, grade or positim, or to the family members of
such persoxn4 on or off duty. In the absence of coercion or intimidation, this
does not prohibit the sale or lease of a DoD. employee's non-commercial personal
or real property or commercial sales solicited and made in a retail establshmWet
during off-duty employment The posting of an advertisement in accordance with
Federal Government building mangement policies does not constitute solicitation
for pUipose of this subsection.

a. In the absence of coercion or intimidation, this
does not prohibit the sale or lease by an individual of one's non-commercial
personal property or real estate, and commercial sales made in a retail
establishment during off-duty employment. Solicitation does not include
advertisements posted in accordance with Federal Government building 6mana~t policies.

b. This prohibition includes the solicited sale of
insurance, stocks mutual funds, real estate, cosmetics, household supplies,
vitamins, and other goods or services.

a Both the act of soliciting and the act of selling as
a result of soliciting are prohibited. In both cases, however, a solicitation is
necessary for a violation to occur. While the standard prohibits a senior fiom
making a solicited sale to a junior or to the junior's family, sales made because a
junior approaches the senior and requests the sale to be made are not prohibited,
absent coercion or intimidation by the senior.

d. Personal commercial solicitations by the spouse or
other household member of a DoD employee to those who are junior in rank,
grade, or position to the DoD employee, may give rise to the appearance that the
DoD employee himself is using his public office for personal gain. When a
spouse or household member of a DoD employee en~ages in such activity, the
supervisor of the DoD employee must consult an Ethics Counselor, and counsel
the DoD employee that such activity should be avoided where it may:
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(1) Cause actual or perceived partiality or
unfairness;

(2) Involve the actual or apparent use of rank
or position for personal gain; or

(3) Otherwise undermine discipline, morale, or
authority.

5410. Related Rules

a. There is a prohibition on holding conflicting
financial interests. See 5 C.F.AR 2635.403 (reference (d)) in subsection 2-100 of this
Regulation, 18 U.S.C. 208 (reference (c)), and 5 C.F.R. 2640 (reference (b)) in
subsection 5-200 of this Regulation, above.

b. There are requirements regarding seeking outside
employment. See 5 C.F.R. 2635.601-606 (reference (d)) in subsection 2-100 of this
Regulation and Chapter 8 of this Regulation.

c. There is a prohibition on engaging in outside. employment or activities that conflict with official duties. See 5 C.F.R. 2635.802
(reference (d)) in subsection 2-100 of this Regulation.

d. There are limitations on certain outside activities
such as receipt of :4uts~de earned income by certain DoD Presidential appointees or
non-career DoD employees, service as an expert witness, participation in
professional associations, teaching, writing, speaking, or fundraising. See 5 C.F.R.
2635.804-808 (reference (d)) in subsection 2-100 of this Regulation.

e. There is a prohibition on the receipt of honoraria.
See 5 C.F.R. 2636 (reference (a)) in subsection 3-100 of this Regulation.

f. There are prohibitions on the misuse of official
position such as improper endorsements or improper use of non-public

4 information. See 5 C.AR. 2635.701-705 (reference (d)) in subsection 2-100 of this
Regulation.

g. There are prohibitions on certain post-Government
service employment. See Chapter 9 of this Regulation.
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SECTION 5. MEEE aQS

5-500. Refenae

(a) Title 5, Code of Federal Regulations, Part 2639,
"Interpretation of 18 U.S.C. 209" [TO BE
PUBLISHED]

(W) Title 5, Code of Federal Regulations, Part 2640,
"Interpretation of 18 U.S.C. 208" [TO BEPUBISHED]

(c) Title 18, United States Code, Sections 201, 203, 205,
208 and 209

(d) Title 5, Code of Federal Regulations, Part 2635,
"Standards of Ethical Conduct for Employees of
the Executive Branch," current edition

(e) Office of Government Ethics Opinions 83x1
(January 7, 1983), 85x10 (July 15, 1985), 86x9
(August 8, 1986), 87x6 (April 1, 1987), and 88x13
(September 12, 1988)

(f) Title 32, Code of Federal Regulations, Part 40,
"Standards of Conduct,"

(g) AR 600-50, "Standards of Conduct for Department
of Army Personnel," January 28, 1988

(h) AFR 30-30, "Standards of Conduct," Mal 26, 1989
(i) SECNAVINST 5370, "Standards of Con uct and

Government Ethics," March 15, 1989
(p Executive Order 12674, "Principles of Ethical

Conduct for Government Officers and Employees,"
April 12, 1989, as amended

(k) Title 5, United States Code, Sections 5515, 5536,
and 5751

(1) Title 10, United States Code, sections 801 through
940 (Uniform Code of Military Justice, Manual for
Courts-Martial), 973 and 1033

(m) Federal Acquisition Regulation, Parts 3.601 and
3.602, current edition

(n) Title 50, United States Code, Appendix, Section 454
(o) Decisions of the Comptroller General, Volume 52,

page 471 (1973)
(p) Decisions of the Comptroller General, Volume 22,

page 127 (1942)
(q) tie 5, Code of Federal Regulations, Part 2636,

"Limitations on Outside Employment and
Prohibition of Honoraria; Confidential Reporting of
Payments to Charities in Lieu of Honoraria,"
current edition
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SECTIO 1. QE FEEWL LEETRCLIO

* ~~~~6-100. 5 ... 73. "Poltical Aotvities of Federa Employee"
(reference (a))
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POLITICAL ACTIVTIES OF FEDERAL EMPLOYEES, 5 CFR M~

SUBPART A: THE COMPETITIVE SERVICE

GENERAL PROVISIONS

See. 733.101 DefinItIons.

In this subpart:

(a) Employee means an individual who occupies a position In the competitive service;

(b) Agency means an executive agency and the government of the District of Columbia;

* ~(c)Polkitcal party means a National political party, a State political party, and an affiliated organization;

(d)L Election Includes a primary, special, and general election;

(e) Nonpartisan election means-

(1) An election at which none of the candidates Is to be nominated or elected as representing a
polkitica party any of whose candidates for presidential elector received votes In the last preceding election at

wihpresidential electors were selected; and

(2) An election Involving a question or Issue which is not specifically identiffied with a political party,
such as a constitutional amendment, referendum, approval of a municipal orilnance, or any question or issue of
a similar character; and

(I) Partisan when used as an ad*eciv refers to a political party.

(g) Political fund means any fund, organization, political action committee, or other entity that for purposes of
Influencing In any way the outcome of any partisan election, reaeive or expends money or anything of value or

transfers money or anything of value to any other fund, political patty, candidlate, organization, political action
committee, or other entity.

* (h) Contribution means any gift, subscription, loan, advance, deposit of money, allotment of money, or anything of
value g iven or transferred by one person to another, inicluding In cash, by check, by draft, through a payroll
deduction or allotment plan. by pledge or promise, whether or not enforceable, or otherwise.

1I) -Federal woriplace means any place, site, Installation, buliding. room, or facNty In which any Executive
departmentg or agency conducts officiall business, Inocudng, but not limited to, office buildings, forts, arsnais, navy

y adspot cff',ose, vehicles, ships, and aircraft.
U)Employer or employing authority means the Immnediate employin agency heed, ageo" principals, or en

employee's supervisor.

[35 FR 1676, Oct. 30. 1070, as amended at 49 FR 17432. Apr. 24. 19641

PERM11S011LE ACTIVTIE

Seo7=11111 Ptmennsei" etlvltles

(a) AN employees are free to engag In political acdtivityo fte widget esduM consisent with the restriction,
Imposedby low and this subpeal Each employee retains the right Wo

(1) Register aid vote in any election,

(2) Express his opinon as an ink*dalW piveately &Wd pubhlbalon pollilda eubjefts &nd cudda

(3) Display a politiael picture, sticker, bedge. or Ibwmon

()Participate In the nonprtiswan actiitiso of a civic, commnity sooldl, kbw. or plWe elonel
o~m~zlkii or f s mile organization;

(5) Se a mebe of a political party or othe polled oranbzat~o and pali~pate In Is activtie Io the

aieds connsistent with law;
(6) Amend a political conveftion rely, kwidkrlsla functlion; or othe polnda geleri

(7 Sign apFo IIIIpetition as an Irdlvldua
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(8) Make a financial contribution to a political party or organization;

(9) Take an active part, as an independent candidate, or in support of an independent candidate, in a
partisan election covered by Sec. 733.124;

(10) Take an active part, as a candidate or in support of a candidate, in a nonpartisan election;

(11) Be politically active in connection with a question which is not specifically identified with a political
party, sWu as a constitutional amendment, referendum, approval of a municipal ordinance or any other question
or issue of a similar character;

(12) Serve as an election judge or clerk, or in a similar position to perform nonpartisan duties as
proscribed by State or local law; and

(13) Oth. ,ise participate fully in public affairs, except as prohibited by law, in a manner which does
not materially compromise his efficiency or integrity as an employee or the neutrality, efficiency, or integrity of
his agency.

(b) Paragraph (a) of this section does not authorize an employee to engage in political activity in violation of
law, while on duty, or while In a uniform that identifies him as an employee. The head of an agency may
prohibit or limit the participation of an employee or class of employees of his agency in an activity permitted by
paragraph (a) of this section, If participation in the activity would interfere with the efficient performance of
official duties, or create a conflict or apparent conflict of interests.

PROHIBITED ACTIVITIES

Seoc. 733.121 Use of official authority; prohibition.

An employee may not use his official authority or influence for the purpose of interfering with or affecting the
result of an election.

Sec. 733.122 Polltical management arid political campaigning; prohibitions.

(a) An employee may not take an active part in political management or in a political campaign, except as
permitted by this subpart.

(b) Activities prohibited by paragraph (a) of this section include but are not limited to-

(1) Serving as an officer of a political party, a member of a National, State. or local committee of a
political party, an officer or member of a committee of a partisan political club, or being a candidate for any of
these positions;

(2) Organizing or reorganizing a political party organization or political club;

(3) Directly or Indirectly soliciting, receiving, collecting, handling, disbursing, or accounting for assessments,
contrbutions, or other funds for a partisan political purpose;

(4) Organizing. selling tickets to, promoting, or actively participating in a fund-raising activity of a candidate
in a partimn election or of a political party, or political dub;

(5) Taking an active padt In manaing the political campaign of a canididate for public office in a partisan
election or a candidate for polical party office;

(6) Becoming a candidate for, or campaigning for, an elective public office In a partisan election;

(7) Solicting votes in support of or in opposition to a candidate for public office in a partisan election or
a candidate for politicl party office;

(8) Acting as recorder, watcher, challenger, or similar officer at the polls on behalf of a political party or

a candidate in a partisn election;

(9) Driving voters to the pok on behalf of a political party or a candidate in a parisan election;

(10 ndoaftor opposing a candidate for public office In a partisan elscticin or a cwrdldaft for political
party office Inapolil advertiset, a broadcast, campaign, literature. or similar material:

(11) Serving as a delegate, alternate. or proxy to a political party convention;
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(12) Addressing a convention, caucus. rally, or similar gathering of a political party in support of or in
opposition to a partisan candidate for public office or political party office;

(13) Initiating or circulating a partisan nominating petition;

(14) Soliciting, collecting, or receiving a contribution at or in the Federal workplace from any employee for
any political Party, political fund, or other partisan recipient;

(15) Paying a contribution at or in the Federal workplace to any employee who is the employer or
employing authority of the person making the contribution for any political party, political fund, or other partisan
recipient; and

(16) Soliciting, paying, collecting, or receiving a contribution at or in the Federal workplace from any
employee for any political party, political fund, or other partisan recipient.

[35 FR 16785. Oct. 30, 1970, as amended at 41 FR 49473, Nov. 9. 1976.49 FR 17433, Apr. 24, 1984]

Sem. 733.123 Prohibited activity; exception of certain employees.

(r.) Sections 733.121 and 733.122 do not apply to an employee of an educational or research institution,
establishment, agency, or system which is supported in whole or in part by the District of Columbia or by a
recognized religious, philanthropic, or cultural organization.

(b) Section 733.122 does not apply to-

(1) An individual exempted under section 7324(d) of title 5, United States Code;

(2) An employee of The Alaska Railroad who resides in a municipality on the line of the railroad in
respect to Political activities involving that municipality;

(3) Subject to the conditions of Sec. 733.124, an employee who resides in a municipality or other politicalO subdivision designated by OPM under that section; or

(4) An employee who works on an irregular or occasional basis, on the days that he performs no
services.

See. 733.124 Political management and political campaigning; exception of certain elections.

(a) Section 733.122 does not prohibit activity in political management or in a political campaign by an employee
in connection with-

(1) A nonpartisan election, or

(2) Subject to the conditions and limitations established by OPM, an election held In a municipality or
political subdivision designated by OPM under paragraph (b) of this section.

(b) For the purpose of paragraph (a)(2) of this section, the Office may designate a municipality or political
subdivision in Maryland or Virginia in the immediate vicinity of the District of Columbia or a municipality in which
the majority of voters are employed by the Government of the United States, when the Office determines that,
because of special or unusual circumstances, it is in the domestic interest of empo-yes to participat in local
elections. Information as to the documentation required to support a request for aesignation Is furnished by the
Office on request. The following municipalities and political subdivisions have beon designated, effective on the
date speciflied:

IN MARYLAND

Annapolis (May 16.1941).
Anne Arundul County (March 14.1973).
Beiwyn Heights (June 15, 1944).
Betheeda (Feb. 17, 1943).
BWdensburg (Apr. 20,1942).
Bowie (Apr. 11, 1952).. rentwood (S.26, 1940).
Calvert County (June 18, 1992).
Capiol Heights (Nov. 12, 1940).

r 1( . 1940).
Che hw sections I and 2 (Mar. 4, 1941).
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Chevy Chase. section 3 (Oct. 8, 1940).
Chevy Chase, section 4 (Oct. 2. 1940).
Martin's Additions 1. 2, 3. and 4 to Chevy
Chase (Feb. 13, 1941).
Chevy Chase View (Feb. 26. 1941).
College Park (June 13, 1945).
Cottage City (Jan. 15, 1941).
District Heights (Nov. 2. 1940).
Edmonston (Oct. 24, 1940).
Fairmont Heights (Oct. 24, 1940).
Forest Heights (Apr, 22, 1949).
Frederick County (May 31, 1991).
Garrett Park (Oct. 2, 1940).
Glenarden (May 21, 1941).
Glen Echo (Oct. 22, 1940).
Greenbelt (Oct. 4, 1940).
Howard County (Apr. 25, 1974).
Hyatt.sville (Sept. 20. 1940).
Kensington (Nov. 8, 1940).
Landover Hills (May 5, 1946).
Montgomery County (Apr. 30, 1964).
Momingside (May 19, 1949).
Mount Rainier (Nov. 22, 1940).
New Carrollton (July 7. 1981).
North Beach (Sept. 20, 1940).
North Brentwood (May 6, 1941).
North Chevy Chase (July 22, 1942).
Northwest Park (Feb. 17, 1943).
Prince Georges County (June 19, 1962).
Riverdale (Sept. 26, 1940).
Rockville (Apr. 15, 1948).
Seat Pleasant (Aug. 31, 1942).
Somerset (Nov. 22, 1940).
Takoma Park (Oct. 22, 1940).University Park (Jan. 18, 1941). •Washing-ton Grove (Apr. 5, 1941).

IN VIRGINIA

Alexandria (Apr. 15, 1941).
Arlington County (Sept. 9, 1940).
Clifton (July 14, 1941).
Fairfax County (Nov. 10, 1949).
Town of Fairfax (Feb. 9, 1954).
Falls Church (June 6, 1941).
Hemdon (Apr. 7, 1945).
Loudoun County (Oct. 1, 1971).
Manassas (Jan. 8, 1980).
Mana.ssa.s Park (Mar. 4,1980)
Portsmouth (Feb. 27, 1938).
Prince William County (Feb. 14,19671.
Stafford County (Nov. 2, 1979).
Vienna (Mar. 18, 1946).

OTHER MUNICIPALITIES

Anchorage, Alaska (Dec. 22, 1947). A
Benicia, Calif. (Feb. 20, 1948)
Bremerton, Wash, (Feb. 27,1948).
Centeolvle. 3&. (Sep. 16, 1971).
Crone, Ind. (Aug. 3, 1907).
District of olumbla (July 5, 1977).
Elmer City, Wash. (Oct. 28. 1947).
Huschuca City, Ariz. (Apr. 9, 1959).
New Johnsonvlse. Tenn. (Apr. 26, 1956).
Nonls, Tenn. (May 6, 1959).
Port Ohard. s b. 27, 1946).
Sierr Vist, Ariz. (Oct. 5, 1e0)
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Warner Robins, Ga. (Mar. 19,1948).

A() employee who resides In a munlicpality or political subdivision listed In paragraph (b) of this section may
4.08 a&" active parn In political rylanagement and political campeigi:s in connection with partisan elections for
local offices of the municipality or political subdivision, subject to the fol. lowing limitations:

(1) Participation in politics shall be as an independfint candidate or on behalf of, or in opposition to,.
an independent candidate.

(2) Candidacy for, and service in, arn elective office shall not resut In neglect of or Interference with
the performance of the duties of the employee or create a conflict, or apparent conflict, of Interests.

(5 U.S.C. 7701, et seq.)
[35 FR 16785, Oct. 30, 19701

EDITORIAL NOTE: For Federal Register citations affecting Sec. 733.124, see the List of CFR Sections Affected

in the Finding Aids section of this volume.

SUBPART B: THE EXCEPTED SERVICE

See. 733.201 Jurisdiction.

Sectiong 733.111-733.124 apply to an employee in the excepted service. it is the responsibility of the
employing agency to investigate and decide allegations of prohibited political activity on the part of such an
employee.

SUBPART C: THE U.S. POSTAL SERVICE

Sec. 733.301 Jurisdiction.

Sections 733.101 (c), (d), (e), and (f) through 733.124 apply to an employee of the U.S. Postal Service.. (5 U.S.C. 7701, et seq.)
[44 FR 48954, Aug. 21, 1979]
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SECTION 2. POLITICAL ACTIVITIES OF CIVILIAN DoD EMPLOYEES

6-200. Polia

a. The policy governing the political activities of
civilian DoD employees is derived from the Hatch Act, 5 U.S.C. 7321 through 7327
(reference (b)), and 5 C.F.R. Part 733 (reference (a)) in subsection 6-100 of this
Regulation, above.

b. Primary enforcement responsibility under the
Hatch Act (reference (b)) lies with the Office of Special Counsel; however, DoD
Components have responsibility to investigate allegations of prohibited political
activity by excepted service employees of the DoD Component.

c. It is DoD policy to encourage civilian DoD
employees and members of the Armed Forces to carry out the obligations of
citizenship to the maximum extent possible consistent with the restrictions imposed
by law and by this Regulation.

6-201. Applicabilitv

a. Covered DoD Employees. Sections 1 and 2 of this
Chapter, above, apply to DoD employees who are:

(1) Competitive service employees;

(2) Excepted service employees;

(3) Non-appropriated fund employees as
specified in the FPM, Chapter 334 (reference (c)), and DoD 1401.1-M
(reference (d)).

b. DoD Employees Not Covered. The provisions of
the Hatch Act (reference (b)) and of this Chapter of this Regulation do not apply
to civilian DoD employees appointed to their office by the President, by and with

* the advice and consent of the Senate (e.g., Secretary of Defense, Secretaries of the
Military Departments, etc.). Nevertheless, as a matter of longstanding DoD policy,
such DoD employees may not engage in activities that could be interpreted as
associating DoD with any partisan political cause or issue. Military members are
covered by Section 3 of this Chapter, below.

6-202. Permissible Activities. Subject to subsections 6-203 and
6-204 of this Regulation, below, civilian DoD employees are free to:

a. Register and vote in any election;
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b. Express an opinion as an individual privately and
publicly on political subjects and candidates;

c. Display a political picture, sticker, badge, orbutton;

d. Participate in a personal capacity in the
non-partisan activities of civic, community, social, labor, professional, or similar
organizations except as proscribed in subsections 3-300 through 3-306 of this
Regulation;

e. Be a member of a political party or other political
organization and participate in its activities to the extent consistent with law;

f. Attend, in an individual capacity, a political
convention, rally, fundraising function or other political gathering;

g. Sign a political petition as an individual;

h. Make a financial contribution to a political party
or organization, except as proscribed in subsection 6-204.c. of this Regulation,
below;

i. Take an active part, as an independent candidate
or in support of an independent candidate, in a partisan election covered by
5 C.F.R. 733.124 (reference (a)) in subsection 6-100 of this Regulation, above;

j. Take an active part, as a candidate or in support
of a candidate, in a non-partisan election;

k. Participate in an individual capacity in connection
with a question which is not specifically identified with a political party, such as a
constitutional amendment, referendum, approval of a municipal ordinance or any
other question or issue of similar character;

1. Serve as an election judge or clerk, or in a similar
position to perform non-partisan duties as prescribed by State or local law;

m. Otherwise participate fully in public affairs, except
as prohibited by law, in a manner which does not materially compromise the
efficiency or integrity as a DoD employee or the neutrality, efficiency, or integrity
of DoD or other Federal Government agency; and

n. Participate in non-partisan voter registration drives.
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6-203. Limitations. Subsection 6-202 of this Regulation, above,
does not authorize a DoD employee to engage in political activities in violation of
law, while on duty, or while wearing anything that identifies him as a DoD
employm. The Head of a DoD Component may, in appropriate cases, prohibit or
limit participation in the permitted activity of a DoD employee or class of DoD
employees if participation in the activity would interfere with the efficient
performance of official duties, or create a conflict or apparent conflict of interest.

6-204. Prohibited Activities. Civilian DoD employees may not:

a. Use official authority or influence for the purpose
of interfering with or affecting the result of an election; or

b. Except as specified in 5 C.A.R. 733.124
(reference (a)) in subsection 6-100 of this Regulation, above, take an active part in
political management or in a political campaign, including but not limited to:

(1) Serving as an officer of a political party, a
member of a national, State, or local committee of a political party, an officer or
member of a committee of a partisan political club, or being a candidate for any
of these positions;

S(2) O rganizing or reorganizing a political party
organization or political club;

(3) Directly or indirectly soliciting, receiving,
collecting, handling, disbursing, or accounting for assessments, contributions, or
other funds for a partisan political purpose;

(4) Organizing, publicizing, selling tickets to,
promoting, or actively participating in a fundraising activity of a candidate in a
partisan election or of a political party, or political club;

(5) Taking an active part in managing the
political campaign of a candidate for public office in a partisan election or a
candidate for political party office;

(6) Becoming a candidate for, or campaigning
for, an elective public office in a partisan election;

(7) Soliciting votes in support of, or in
opposition to, a candidate for public office in a partisan election or a candidate for
political party office;
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(8) Acting as recorder, watcher, challenger, or
similar officer at the polls on behalf of a political party or a candidate in a
partisan election;

(9) Driving voters to the polls on behalf of a
political party or a candidate in a partisan election;

(10) Endorsing or opposing a candidate for
public office in a partisan election or a candidate for political party office in a
political advertisement, broadcast, campaign, literature, or similar material;

(11) Serving as a delegate, alternate, or proxy to
a political party convention;

(12) Addressing a convention, caucus, rally, or
similar gathering of a political party in support of, or in opposition to, a partisan
candidate for public office or political party office;

(13) Initiating or circulating a partisan
nominating petition;

(14) Soliciting, paying, collecting, or receiving a
contribution in the Federal Government workplace for any political party, political
fund, or other partisan recipient;

(15) Paying a contribution in the Federal
Government workplace to any political party, political fund, or other partisan
recipient.

c. Contribute to the political campaign of another
Federal Government employee who is in his chain of command or supervision or
who is his employing authority, including the political campaign to re-elect the
President or Vice President.

6-205. Exemptions

a. The Hatch Act (reference (b)) does not prohibit all
activities associated with a partisan election. The restrictions only apply where the
DoD employee's activity involves active participation in organized activities where
the organizing group is partisan. For example, writing letters in support of a
particular candidate for publication or contributing to a newsletter with editorials
or columns opposing one candidate and supporting another does not violate the
Act. See U1layoik W SB. 851 F.2d 1348 (reference (e)). The activities must be
in coordination with the partisan activity. Even fundraising for political action
does not violate the activity if the fundraising organization is not associated with a
partisan group. See ir v MSPB. 863 F.2d 1079 (reference (0).
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b. DoD employees who reside in municipalities or
other political subdivisions designated by OPM in 5 C.F.R. 733.124 (reference (a))
in subsection 6-100 of this Regulation, above, are partially exempt from the above
restrictions.

c. DoD employees in some areas of high Federal
Government employment are excepted from certain aspects of the Hatch Act as to
local elections. OPM regulations, 5 C.F.R. 733 (reference (a)) in subsection 6-100 of
this Regulation, above, should be consulted for a list of the areas for which these
exceptions apply. However, the District Court for the District of Columbia has
ruled that the exception granted by the regulations for the District of Columbia is
incorrect and the Office of Special Counsel has chosen to support this ruling. See
Ward Three Democratic Committee v. U.S. 609 F.2d 10 and Memorandum Opinion
No. 78-853 (reference (g)). Therefore, District of Columbia residents are subject to
the provisions of the Hatch Act (reference (b)) without exception.

d. A DoD employee who works on an irregular or
occasional basis is exempt from the above restrictions on the days that he
performs no services.

SECTION 3. POLITICAL ACTIVITIES OF MILITARY MEMBERS

6-300. DoD Directive 1344.10. "Political Activities by Members
of the Armed Forces on Active Duty." Tune 15. 1990 (reference (h))

7
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DoD DIRECTIVE 1344.10'

June 15, 1990
ASD(FM&P)

SUBJECT: Political Activities by Members of the Armed Fomes on Active Duty

References: (a) DoD Directive 1344.10, "Political Activities by Members of the Armed Forces," September
25, 1986 (hereby canceled)

(b) Title 10, United States Code
(c) DoD Directive 5200.2, "DoD Personnel Security Program," December 20, 1979
(d) DoD Directive 1325.6, "Guidelines for Handling Dissident and Protest Activities Among

Members of the Armed Forces," September 12, 1969
(e) through (h), see enclosure 1

A. REISSUANCE AND PURPOSE

This Directive:

1. Reissues reference (a) to update DOD policies on political activities of members of the Armed Forces on active
duty (AD).

2. Implements Section 973(b) of reference (b).

B. APPLICABILITY

This Directive applies to the Office of the Secretary of Defense (OSD); the Military Departments the Chairman, Joint
Chiefs of Staff and Joint Staff; the Unified and Specified Commands; and the Coast Guard when it is not operating
as a Service in the Navy, by agreement with the Department of Transportation.

C. DEFINITIONS

The terms used In this Directive are defined In enclosure 2.

D. POLICY.it Is DoD policy that a member of the Armed Forces (hereafter referred to as wmember") Is encouraged to carry out
the obligations of a citizen. While on AD, however, members are prohibited from engaging in certain political
activities. Subject to the guidelines in enclosure 3, the following DoD policy shall apply:

1. General

a. A member on AD may:

(1) Register, vote, and express his or her personal opinion on political candidates and issues, but
not as a representative of the Armed Forces.

(2) Make monetary contributions to a political organization-

(3) Attend partisan and nonpartisan political meetings or rallies as a spectator when not In uniform.

b. A member on AD shall not:

Ib

(1) Use his or her official authority or Influence for Interfering with an election; affecting the course or
outcome of an election; soliciting votes for a particular candidate or issue; or requiring or soliciting political
contributions from others.

S(2) Be a candidate for, or hold, civil offioe except as authorized In subsections D.2. and D.3.,

(3) Participate In partisan political management, campaigns, or conventions.

(4) Make campaign contributions to another r of the Armed Forces or an employee of the Federal
Government.

c. To asist In applying paragraphs D.A-a- and D.l.b., above, to particular situations, enclosure 3 provides

Thts rerhn hm Wlpes od qnrevi mons mam ow dul. AUmhno rwemqsweare me*i a ft . only Na orld nis

Is aulhudml7.
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guidelines and examples of permissible and prohibited political activities. The guidelines in enclosure 3 do not
supersede other specific requirements and policies, such as those established in DoD Directives 5200.2 and 1325.6
(references (c) and (d)).

d. Enclosure 4 provides a summary of Federal statutes restricting certain types of political activities by
members of the Armed Forces.
2. Candidacy for Elective Office. A member on AD may not:

a. Campaign as a nominee, or as a candidate for nomination, for civil office, except as authorized in
paragraph D.3.c., below. When circumstances warrant, the Secretary concerned or the Secretary's designee my
permit a member to file such evidence of nomination or candidacy for nomination, as may be required by law.
Such permission shall not authorize activity while on AD that is otherwise prohibited In paragraph D.I.b., above, or
enclosure 3 or 4.

b. Become a candidate foa any civil office while serving an initial tour of extended active duty (EAD) or a
tour of EAD that the member agreed to perform as a condition of receiving schooling or other training wholly or
partly at U.S. Government expense.

3. Election or Appointment to Civil Office

a. Except as authorized by paragraph D.3.c., below, or otherwise provided for by law, no member on AD
may hold or exercise the functions of civil office:

(1) In the U.S. Government that:

(a) Is an elective office.

(b) Requires an appointment by the President by and with the advice and consent
of the Senate,

(c) Is a position on the executive schedule under sections 5312 through 5317 of
reference (e).

(2) In the government of a State; the District of Columbia; a territory, possession, or commonwealth
of the United States; or in any political subdivision thereof.

b. A member may hold or exercise the functions of a civil office in the U.S. Government that In not
described in subparagraph D.3.a.(I), above, when assigned or detailed to such office or to perform such functions.

c. As long as they are not sewing on EAD, enlisted members and Reserve officers may hold partiean or
nonpartisan civl office if such office is held in a private copa*y and does not interfere with the performance of
military duties. Additionally, enlisted members on EAD may seek and hold nonpartisan civil office as a notary pubic
or member of a school board, neighborhood planning commission, or similar local agency, as long as such office
is held in a private capacity and does not In*erfere with the performance of military duties.

d. Unless prohibited by Service regulations, a member on AD may serve as a regular or reserve civilian
law enforcement officer or as a member of a civilian fire or rescue squad. Such service shall be In a private
capacity, shal not Involve the exercise of military authority, and shall not Interfere with the performance of mllty
duties.

e. A member ilected or appointed to a prohibted civil office may raquest retirement and shall be retired
if eligible for retirement. If such member does not request or is not eilgible for retirement, the member shal be
discharged or relesed from AD, as determined by the Socretary concerned.

f. The seaaion and retirement requirements of pWalgrah D.3.e., abo, do not al"y if the meernw
dedine to erve In the prohlbted office; i the SereWa concered determines ta the member should not be
released from active duty bead on the needs of the Service; or N the member Is:

(1) Obligated to fulfill an AD Service commitment.

(2) Servi or has been Issued orders to serve afloat or In an area that Is overseas remote, a
combat zone, or a hostile fire pay ar/ea

(3) Ordered to remain on AD wMe the subect of an investigatin or Inquiry.

(4) Accused of an offene under thO Uniform Code of Mitary Jusrie (UCMJ). 10 U.S.C.. chapter
43 (referenco (b)). or serving a sentence or puniasmen for such offense.
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(5) Pending administrative separation action or proceedings.

(6) Indebted to the United States.

(7) On AD during a period of declared war, a national emergency, or other period when a unit of
the Reserves or National Guard has been called to AD.

(8) In violation of an order or regulation prohibiting such r from assuming or exercising the
functions of civil office.

g. A member who refuses to decline to serve in a prohibited civil office after being denied separation or
retirement in accordance with paragraph D.3.f., above, may be subject to disciplinary or adverse administrative action
under Service regulations.

h. No actions undertaken by a member In carrying out assigned military duties shall be invalidated solely
bvrtue of such member having assumed or exercised the functions of a civil office in violation of subsection D.3.,

E. RESPONSIBILITIES

1. The Assistant Secretary of Defense (Force Management and Personnel)(ASD(FM&P)) shall be responsible for
the administration of this Directive.

2. The Secretaries of the Military Departments shall be responsible for Issuance of appropriate implementing
documents for their respective Departments.

F. PROCEDURES

All members of the Armed Forces on AD engaging In political acthivtles shall follow the guidelines In enclosure 3.

G. EFFECTIVE DATE AND IMPLEMENTATION. This Directive is effective Immediately. The Secretaries of the MiR Departments shall forward one copy of
Implementing documents to the Asslitart Sertarsy of Defense (Force Management and Personnel) within 120 days.

Dond Alwod
Doe Secretary o Defense

Enclosures - 4
1. References
2. DefInitons
3. GuideNnes on Poltial Act e
4. Statutoy Restriations Pertaining to Poliical Acivlties by Meimbers of the Armed Foram

4
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Enclosure 1 - REFERENCES CONTINUED

(e) "itle 5, United States Code
(f) DoD Directive 1334.1, "Wearing of the Uniform,' August 11, 1969
(g) Title 2, United States Code, Sections 441a, 441f, and 441g
(h) Tdle 18, United States Code, Sections 592 through 594. 596, 602 through 603, 606 through 607, and 609

7
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Enclosure 2 - DEFINITIONS

* 1. Activo DutY (AD). Full-time duty in the active military Service of the United States without regard to duration or
purpose, including fulitime training duty; annual training duty; attendance, while in the active Military Service, at a
school designated as a Service school by law or by the Secretary of the Military Czpartment concerned; and
National Guard duty, as defined in 10 U.S.C. 101(42) (reference (b)).

2. Armed Forces. The U.S. Army, Navy, Air Force, Marine Corps, and Coast Guard, including th, Reserve
components and the National Guard, as defined in 10 U.S.C. 101(9), 101(10), and 101(12) (reference (b)).

3. Civil Office. A nonmilitary office involving the exercise of the powers or authority of civil government, to include
elective and appointiva office in the U.S. Government, a U.S. territory or possession, State, county, municipality,
or official subdivision thereof.

4. Extended Active Duty (EAD). AD under a call or order for a period in excess of 180 days.

5. Nonpartisan Political Adtivity supporting or relating to candidates not representing, or issues not specifically
identified with, national or Stat.e political parties and asscciated or ancillary organizations. Issues relating to
constitutional amekidment%, referendums, approval of municipal ordinances, and others of similar character are not
considered under this Directive as specifically being identified with national or State political parties.

6. Partisan Political Activity. Activity supporting or aelating to candidates representing, or issues specifically identifipd
with, national or State political parties and associated o. ancillary organizations.

7. Secretary Concerned. Defined in 10 U.S.C. 101(8)(reference (b)).

7
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Enclosure 3 - GUIDELINES ON POLITICAL ACTIVITIES

A. PURPOSE

TPil enclosure provides guidance for implementing this Directive-

B. EXAMPLES OF PERMISSIBLE POLITICAL ACTIVITIES

A member on active duty may:

1. Register, vote, and express a personal opinion on political candidates and issues, but not as a
representative of the Armed Forces.

2. Promote and encourage other military members to exercise their voting franchise, If such promotion does
not constitute an attempt to influence or interi ere with the outcome of an election.

3. Join a political club and attend kis meetings when not in uniform(See DoD Directive 1334.1, reference
(f).)

4. Serve. as an election official, if such service is not as a representative of a partisan political party, does
not Interfere with military duties, is performed while out of uniform, and has the prior approval of the Secretary
concemned or the Secretary's designee-

5. Sign a petition for specific legislative action or a petition to place a candidate's name on an official
election ballot, if the signing does not obligate the member to engage in partisan political activity and Is done as
a private citizen anl not as a representative c! the Armed Forces.

6. Write a letter to the editor of a newspaper expressing the member's personal views on public Issues
or political candidates, if such action is not part of an organized letter-writing campaign or concerted solicitation of
votes for or against a political party or partisan political cause or candidate.

8. Make monetary contributions to a political organization, party, or committee favoring a particular candidate
or slate of candidates, subject to the limitations under 2 U.S.C. 441a and 18 U.S.C. 609 (references (g) and (h)).

9. Display a political .ticker on the member's private vehicle.

C. EXAMPLES OF PROHIBITED POLITICAL ACTIVITIES

In accordance with the statutory restrictions in 10 U.S.C. 973(b) (reference (b)) and references (g) and (h),
and the policies establiched in section D., above, of this Directive, a member on AD shall not:

1, Use official authority or influence to interfere with an election, affect the course or outcome of an
election, solicit votes for a particular candidate or issue, or require or solicit political contributions from others.

2. Be a candidate for civil office in Federal, State, o,' local government, except as authorized in section D.,
above, of this Directive, or engage in public or organized soliciting of others to become partisan candidates for
nomination or e9ection to civil office.

3. Participate in partisan political management or campaigns, or make public speeches in the course
thereof.

4. Make a campaign contribution to another member ca the Armed Forces or to a civilian officer or
employee of the United States for promoting a political objective or cause.

5. Solicit or receive a campaign contribution from another member of the Armed Forces or from a civilian
officer or employee of the United States for promoting a political objective or cause.

6 Allow or cause to be published partisan political articles siqned or written by the member that solicit
votes for or against a partisan political party or candidate.

7. Serve in any official capacity or be listed as a sponsor of a partisan political club.
8. Speak before a partisan political gathering of any kind for promoting a partisan political party or

candidate.
9. Participato in any radio, television, or other program or group discussion as an advocate of a partisan

political party or candidate.
10. Conduct a political opinion survey under the auspicas of a partisan political group or distribute partisan

political literature.
11. Use contemptuous words against the officeholders described in 10 U.S.C. 888 (reference (b)), or

participate in activities proscribed by DOD Directives 5200.2 and 1325-6 (references (c) and (d)).
12. Perform clerical or other duties !or a partisan political committee during a campaign or on an election

day.
13. Solicit or otherwise engage ill fundralsing activities in Federal offices or facilities, including military

reservations, for a partisan political cause or candidate.
14. March or rid,, in a partisan political parade.
15. Display a large political sign, banner, ur poster (as distinguished from a bumper sticker) on the top or

side of a private vehicle.
16. Participate in any organized effort to provide voters with transportation to the polls if the effort is

organized by, or a3sociatsd with, a patisan political party or candidate.
17. Sell tickets for, or otherwise actively promute, political dinners and similar fundraising events.
18. Attend partisan political events as an official representative of the Armed Forces.
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O D. POLITICAL ACTIVITIES NOT EXPRESSLY PERMITTED OR PROHIBITED

SomE, activities not expressly prohibited may be contrary to the spirit and intent of section D. of the Directive or
section C. of this enclcsire. In determining whether an activity violates the traditional concept that Service membars
should not engage in partisan political activity, rules of reason and common sense shall apply.' Any activity that may
be v~ewed as associating tI'e Department of Defense or the Department of Transportation, in tie case of the Coast
Guard, or any components of such Departments directly or indirectly with a partisan politircal cayuse or candidate
shall be avoided.

E. LOCAL NONPARTISAN POLITICAL ACTIVITIES

This Directive does not preclude participation in local nonpartisan political campaigns, :nittstivws. or referenolinis.
A member taking part in local nonpartisan political activity, however, stall not:

1. Wear a uniform or use any Government property or facilities while participating.
2. Allow such participation to interfere with, or prejudice, the member's perlormance cf military dutiis.
3. Engage in conduct that in any way may imply that the Department concerned or any cQmponR'it of s:jch

Department has taken an official position on, or is otherwise involved in, the local politictal campaign ,r issue.

F. ADDITIONAL REQUIREMENTS

Members of the Armed Forces on AD engaging in permissible political activities shall:

1. Give full time and attention to the performance of military duties during prescribed 6uty hours.
2. Avoid any outside activities that may be prejudicial to the performance of m;litary duties or are likely to

bring discredit upon the Armed Forces.
3. Refrain from participating in any political activity while in military uniform, ns proscribed by DoD Dir,;tive

1334.1 (reference (f)), or using Government facilities or resources for furthering poiftical a,.tAvities.
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Enclonaro 4 - STATU)TORY RE3TRICTION3 PERTAINING TO POLITICAL
ACTIVITIES BY MEMBFRS OF THE ARMED FORCES

Member3 of the Armed Forces are prohibited by various provisiors of titles 10, 2, and 18, UnWed States Code
(references (b), (g), and (h)), from engaging in certan typas of political acti'ities. Th, statutory provisliris mo3t
diremy applicable to membsir of thu Armed F'rces are as follows&

"Title 10 U.S.C. 933. Duties: off ivers on active duty; performance of civil functions rautricied

"(a) No officer of an armed torce an active duty may accept employment if th-at employmer,; requires him
to be separated from his :zrgarizaticn, branch, or unit, or intarferes with the performance d his military duties-

*(b1•l) This subsection applies. -

(A) to a regular clicer of an armed force oi the active-duty list (and a regular offiver of the Coast Guard
on the active duty promotion list);

(B) tc a retired regular officer of an armeed force sery'rg on actIve duty under a call or order tI active duty
for a period In excess of 180 days; and

(C) to a reserve officer of an armied force servino on activo .luty under % call or order to active duty for
a period in excess of 180 ('ays.

(2)(A) Except as otherwise authorized by law, an officer to whom this subsecIon applifis may not hold, or
exercisn the functions of, a civil office in the Government of the United States--

(i) that is an elective office;

(ih) that 7equires an appointment by thq P,Resident by and with the Advice and con~sent of the Senate; or

(i6i) that is a position in the Executive Schedule under sections 5312 through 5313 of title 5.

(B) An officer to whom this subsection applies may hold or exercise the :unction cf a civil office in the
Government of the United States that is not described in subparagraph 'A) when a3signed or detailed to that office
or tc- perform those functions.

(3) Except as otherwise authorized by law, anr officer to whom this subsection applies may not hold or
exercise, b7 election or appointment, the functions of a civil office in the govra'nment of a State, !he Diistri:t of
Columbia, or a lerritory, possession, cr commonweafth of the United States (or of any political sudiv;.ion of any
such govwrnment).

(4) Nothing in this subsection shall be construed to invalidate any action undertaken by an officer in
•Ntherance of assigned officiaW duties.

(5) The Secretary of Defense, and the Secretary of Transportation with respect to the Coast Guard when
it is not operating in the Navy shall prescrine regulations to implemert this sectin."

"Title 2 U.S.C. 441a. Limitations on contributions and expenditures

"(a) Dollar limits on contributions

(11 No perscn shall make contributions--

(A) to any candidate and his authorized political committees with respect tc any election for Federal office
which, in the aggregate, exceed $1,000;

(B) to the political committes established and maintained by a national political party, which are not the
authorized political committees of any candidate in any calendar year which, in th3 aggrega!e. exceed $20,000; or

(C) to any other political committee in any calendar yeszr which, in the aggregate, exceed $5,000.

(2) No mufti-candidate politicei committee shall make contributions--

(A) to any candidate and his authorized political ,ommittees with respect to any election for Federal office
which, in ihe aggregate, exceed $5,0C0;

(B) to the political committees established and maintained by a national politicai party, which are not ihe
authorized political committees of any candidate. in any calendar year, which, in the aggrogate, exceed $15,000;
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or

(C) to any other political committee in any calendar year which, In the aggregate, exceed $5,000.

(3) No individual shall make contributions aggregating more than $25,000 in any calendar year. For
purposes of this paragraph, any contribution made to a candidate in a year other than the calendar year in which
the election is held with respect to which such contribution is made is considered to be made during the calendar
year in which such election is held.

(8) For purposes of the limitations imposed by this section, all contributions made by a person, either
directly or indirectly, on behalf of a particular candidate, including contributions which are in any way earmarked or
otherwise directed through an intermediary or conduit to such candidate, shall be treated as contributions from such
person to such candidate. The intermediary or conduit shall report the original source and the intended recipient
of such contribution to the Commission and to the intended recipient.

"Title 2 U.S.C. 441f. Contributions in the name of another prohibited

* "No person shall make a contribution in the name of another person or knowingly permit his name to be
used to effect such contribution, and no person shall knowingly accept a contribution made by one person in the
name of another person."

"Title 2 U.S.C. 441g. Limitation on contribution of currency

"No person shall make contributions of currency of the United States or currency of arny foreign country
to or for the benefit of any candidate which, in the aggregate, exceed $100, with respect to any campaign of such
candidate for nomination for election, or for election, to Federal office."

"Title 18 U.S.C. 592. Troops at polls

"Whoever, being an officer of the Army or Navy, or other person in the civil, military, or naval service of
the United States, orders, brings, keeps, or has under his authority or control any troops or armed men at any place
where a general or special election is held, unless such forces be necessary to repel armed enemies of the United
States, shall be fined not more than $5,000 or imprisoned not more than five years, or both; and be disqualified
from holding any office of honor, profit, or trust under the United States.

"This section shall not prevent any officer or member of the armed forces of the United States from
exercising the right of suffrage in any election district to which he may belong, if otherwise qualified according to
the laws of the State in which he offers to vote."

"Title 18 U.S.C. 593. Interference by armed forces

'Whoever, being an officer or member of the Armed Forces of the United States, prescribes or fixes or
attempts to prescribe or fix, whether by proclamation, order or otherwise, the qualifications of voters at any election
in any State; or

"Whoever, being such officer or member, prevents or attempts to prevent by force, threat, intimidation,
advice or otherwise any qualified voter of any State from fully exercising the right of suffrage at any general or
special election; or

"Whoever, being such officer or member, orders or compels or attempts to compel any election officer in
any State to receive a vote from a person not legally qualified to vote; or

"Whoever, being such officer or member, imposes or attempts to impose any regulations for conducting
any general or special election in a State, different from those prescribed by law; or

"Whoever, being such officer or member, interferes in any manner with an election officer's discharge of
his duties--

"Shall be fined not more than $5,000 or imprisoned not more than five years, or both; and disqualified from
holding any office of honor, profit or trust under the United States.

"This section shall not prevent any officer or member of the Armed Forces from exercising the right of
suffrage in any district to which he may belong, if otherwise qualified according to the laws of the State of such

"Title 18 U.S.C. 594. Intimidation of voters

"Whoever intimidates, threatens, coerces, or attempts to intimidate, threaten, or coerce, any other person
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for the purpose of Interfering with the right of such other person to vote or to vote as he may choose, or of causing
such other person to vote for, or not to vote for, any candidate for the office of President, Vice President,
Presidential elector, Member of the Senate, Member of the House of Representatives, Delegate from the District
of Columbia, or Resident Commissioner, at any election held solely or in part for the purpose of electing such
candidate, shall be fined not more than $1,000 or imprisoned not more than one year, or both.

"Title 18 U.S-C. 596. Polling armed forces

"Whoever, within or without the Armed Forces of the United States, polls any member of such forces, either
within or without the United States, either before or after he executes any ballot under any Federal or State law,
with reference to his choice of or his vote for any candidate, or states, publishes, or releases any result of any
purported poll taken from or among the members of the Armed Forces of the United States or including within it
the statement of choice for such candidate or of such votes cast by any member of the Armed Forces of the United
States, shall be fined not more than $1,000 or imprisoned for not more than one year, or both.

"The word 'poll' means any request for information, verbal or written, which by its language or form of
expression requires or implies the necessity of an answer, where the request is made with the intent of compiling
the result of the answers obtained, either for the personal use of the person making the request, or for the purpose
of reporting the same to any other person, persons, political party, unincorporated association or corporation, or for
the purpose of publishing the same orally, by radio, or in written or printed form."

"Title 18 U.S.C. 602. Solicitation of political contributions

"It shall be unlawful for--

(1) a candidate for the Congress;

(2) an individual elected to or serving in the office of Senator or Representative in, or Delegate or Resident
Commissioner to, the Congress;

(3) an officer or employee of the United States or Any department or agency thereof; or

(4) a person receiving any salary or compensawoor for services from money derived from the Treasury of
the United States to knowingly solicit, any contributic.". ,Iithin the meaning of section 301(8) of the Federal Election
Campaign Act of 1971 from any other such officer, employee, or person. Any person who violates this section shall
be fined not more than $5,000 or imprisoned not more than three years, or both."

"Title 18 U.S.C. 603. Making political contributions

"(a) It shall be unlawful for an officer or employee of the United States or any department or agency
thereof, or a person receiving any salary or compensation for service from money derived from the Treasury of the
United States, to make any contribution within the meaning of section 301(8) of the Federal Election Campaign Act
of 1971 to any other such officer, employee or person or to any Senator or Representative in, or Delegate or
Resident Commissioner to, the Congress, if the person receiving such contribution is the employer or employing
authority of the person making the contribution. Any person who violates this section shall be fined not more than
$5,000 or Imprisoned not more than three years, or both.

"(b) For purposes of this section, a contribution to an authorized committee as defined in section 302(e)(1)
of the Federal Election Campaign Act of 1971 shall be considered a contribution to the individual who has
authorized such committee."

"Title 18 U.S.C. 606. Intimidation to secure political contributions

"Whoever, being one of the officers or employees of the United States mentioned in section 602 of this
title, discharges or promotes, or degrades, or in any manner changes the official rank or compensation of any other
officer or employee, or promises or threatens so to do, for giving or withholding or neglecting to make any
contribution of money or other valuable thing for any political purpose, shall be fined not more than $5,000 or
imprisoned not more than three years, or both."

"Title 18 U.S.C. 603. Place of solicitation

(a) It shall be unlawful for any person to solicit or receive any contribution within the meaning of section
301 (8) of the Federal Election Campaign Act of 1971 in any room or building occupied In the discharge of official
duties by any person mentioned in section 603, or in any navy yard, fort, or arsenal. Any person who violates this
section shall be fined not more than $5,000 or imprisoned not more than three years, or both.

(b) The prohibition in subsection (a) shall not apply to the receipt of contributions by persons on the staff
of a Senator or Representative in, or Delegate or Resident Commissioner to, the Congress, provided, that such
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contributions have not been solicited in any manner which directs the contributor hi mail or deliver a contribution
to any room, building, or other facility referred to in subsection (a), and provided that such contributions are
transferred within seven days of receipt to a political committee within the meaning of section 302(e) of the Federal
Election Campaign Act of 1971.1,

"Title 18 U.S.C. 609. Use of military authority to influence vote of momber of Armod Forces

"Whoever, being a commissioned, noncommissioned, warrant, or petty off ic? of an Armed Fores, uses
military authority to influence the vote of a member of the Armed Forces or to requiie a member of the Armed
Forces to march to a polling place, or attempts to do so, shall be fined In accordance with this title or imprisoned
not more than five years, or both. Nothing in this section shall prohiVit free discussion of political issues or
candidates for public office.

7

4
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CHAPTER 7

FINANCIAL AND EMPLOYMENT DISCLOSURE

SECTION 1. OFFICE OF GOVERNMENT ETHICS REGULATION

7-100. 5 C.F.P.. 2634. "Financial Disclosures, Qualified Trusts.
and Certificates of Divestiture for Executive Branch Employees" (reference (a))
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SUBPART A: GENERAL PROVISIONS. Sec. 2634.101 Authority.

The regulation in this part is issued pursuant to the authority of title I of the Ethics in Government Act of 1978,
(Pub. L. 95-521, as amended) ("the Act") as modified by the Ethics Reform Act of 1989 (Pub. L. i01-194, as
amended by Pub. L. 101-280) ("the Reform Act"); section 502 of the Reform Act; and section 201(d) ot Executive
Order 12674 of April 12, 1989, as modified by Executive Order 12731 of October 17, 1990.

Sec. 2634.102 Purpose and overview.

(a) This regulation supplements and implements title I of the Act and section 201(d) of Executive Order
12674 (as modified by Executive Order 12731) with respect to executive branch employees, by setting forth more
specifically the uniform procedures and requirements for financial disclosure and for the certification and use of
qualified blind and diversified trusts. Additionally, this regulation implements section 502 of the Reform Act by
establishing procedures for executive branch personnel to obtain Certificates of Divestiture, which permit deferred
recognition of capital gain in certain instances.

(b) The rules in this part govern both the public and confidential (nonpublic) financial disclosure systems,
except as otherwise indicated. Subpart I of this part contains special rules unique to the confidential disclosure
system.

Sec. 2634.103 Executive agency supplemental regulations.

(a) This regulation is intended to provide uniformity for executive branch financial disclosure systems.
However, an agency may, subject to the prior written approval of the Office of Government Ethics, issue
supplemental regulations implementing this part, if necessary to address special or unique agency circumstances,
Such regulations:

(1) Shall be consistent with the Act, Executive Orders 12674 and 12731, and this part; and

(2) Shall impose no additional reporting requirements on either public or confidential filers, unless
specifically auhorized by the Office of Government Ethics as supplemental confidential reporting.. Note: Supplemental regulations will not be used to satisfy the separate requirement of 5 U.S.C. App. (Ethics in
Government Act of 1978, Section 402(d)(1)) that each agency have established written procedures on how to
collect, review, evaluate, and, where appropriate, make publicly available, financial disclosure statements filed with
i.

(b) Requests for approval of supplemental regulations under paragraph (a) of this section shall be
submitted in writing to the Office of Government Ethics, and shall set forth the agency's need for any proposed
supplemental reporting requirements. See 2634.901 (b) and (c).

(c) Agencies should review all oi their existing financial aisciosure regulations to determine which of those
regulations must be modified or revoked in order to conform with the requirements of this part. Any amendatory
agency regulations shall be processed in accordance with paragraphs (a) and (b) of this section.

Sec. 2634.104 Policies.

(a) Title I of the Act requires that high-level Federal officials disclose publicly their personal financial
interests, to ensure confidence in the integrity of the Federal Government by demonstrating that they are able to
carry out their duties without compromising the public trust. Title I also authorizes the Office of Government Ethics
to establish a confidential (nonpublic) financial disclosure system for less senior
executive branch personnel in certain designated positions, to facilitate internal agency conflict-of-interest review.

(b) Public and confidential financial disclosure serves to prevent conflicts of interest and to identify potential
conflicts, by providing for a systematic review of the financial interests of both current and prospective officers and
employees. These reports assist agencies in administering their ethics programs and providing counseling to
employees.

(c) Financial disclosure reports are not net worth statements. Financial disclosure systems seek only the
information that the President, Congress, or OGE as the supervising ethics office for the executive branch has
doomed relevant to the administration and application of the criminal conflict of interest laws. other statutes on
elhical conduct or financial interests, and Executive orders or regulations on standards of ethical conduct.

(d) Nothing in the Act or this part requiring reporting of information or the filing of any report shall be
deemed to authorize receipt of income, honoraria, gifts, or reimbursements; holding of assets, liabilities, or positions;
or involvement in transactions that are prohibited by law, Executive order or regulation.
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(e) The provisions of title I of the Act and this part requiring the reporting of information shall superuede
any general requiiaemont under any other provision of law or regulation on the reporting of information required for
purposes of preventing conflicts of interest or apparent conflicts of interest. However, the provisions of title I and
this part shall not supersede the requirements of 5 U.S.C. 7342 (the Foreign Gifts and Decorations Act).

(f) This regulation Is intended to be gender-neutral; therefore, use of the terms he, his, and him include

she, hers, and her, and vice versa.

See. 2634.105 DeflnftIons.

For purposes of this part:

(a) Act means the Ethics in Government Act of 1978 (Pub. L 95-521, as amended), as modified by the
Ethics Reform Act of 1989 (Pub. L. 101-194. as amended).

(b) Agency means any executive agency as defined in 5 U.S.C. 105 (any executive department,
Government corporation, or independent establishment in the executive branch), any military department as defined
in 5 U.S.C. 102, and the Postal Sorvice and the Postal Rate Commission. It does not include the General
Accounting Office.

(c) Confidential filer. For the definition of "confidential filer," see 2634.904.

(d) Dependent child means, when used with respect to any reporting individual, any io-lividual who is a
son, daughter, stepson, or stepdaughter and who:

(1) Is unmarried, under age 21, and living in the household of the reporting individual; or

(2) Is a dependent of the reporting individual within the meaning of section 152 of the Internal
Revenue Code of 1986, 26 U.S.C. 152.

(e) Designated agency ethics official means the primary officer or employee who is designated by the head
of an agency to administer the provisions of title I of the Act and this part within an agency, and in his absence
the alternate who Is designated by the head of the agency. The term also includes a delegate of such an official,
unless otherwise indicated. See subpart B of part 2638 of this chapter on the appointment and additional
responsibilities of a designated agency ethics official and alternate.

(f) Executive branch means any agency as defined in paragraph (b) of this section and any other entity
or administrative unit in the executive branch.

(g) Filer is used interchangeably with "reporting individual," and may refer to a "confidential filer" as defined
in paragraph (c) of this section, a "public filer" as defined in paragraph (m) of this section, or a nominee or
candidate as described in 2634.201.

(h) Gift means a payment, advance, forbearance, rendering, or deposit of money, or anything of value,

unless consideration of equal or greater value is received by the donor, but does not include:

(1) Bequests and other forms of inheritance;

(2) Suitable mementos of a function honoring the reporting individual;

(3) Food, lodging, transportation, and entertainment provided by a foreign government within a
foreign country or by the United States Government, the District of Columbia, or a State or local government or
political subdivision thereof;

(4) Food and beverages which are not consumed in connection with a gift of overnight lodging;

(5) Communications to the offices of a reporting individual, including subscriptions to newspapers
and periodicals; or

(6) Consumable products provided by home-State businesses to the offices of the President or
Vice President, if those products are intended for consumption by persons other than the President or Vice
President.

(i) Honorarium means a payment of money or anything of value for an appearance, speech, or article. For
guidance on the propriety of receiving honoraria, see part 2636 of this subchapter.

(j) Income means all income from whatever source derived. It includes but is not limited to the following
items: earned income such as compensation for services, fees, commissions, salaries, wages and similar items;
gross income derived from business (and net income if the individual elects to include it); gains derived from
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dealings in property including capital gains; interest; rents; royalties; dividends; annuities; income from the'
investment portion of life insurance and endowment contracts; pensions; income fron' discharge of indabtednesis;;. distributive share of partnership income; and income from an interest in an estate or trust. Tho term Inc;udes ail
income hems, regardless of whether they are taxable for Federal income tax purposes, such as Interest on
municipal bonds. Generally, income means "gross income" as determined in conformity with the Internal Revenue
Service principles at 26 CFR 1.61-1 through 1.61-15 and 1.61-21.

(k) Personal hospitality of any individual means, hospitality extended for a nonbusiness purpose by an
individual, not a corporation or organization, at the personal residence of or on property or facilities owned by that
individual or his family.

(I) Personal residence means any real property used exclusively as a private dwelling by the reporting
individual or his spouse, which is not rented out during any portion of the reporting period. The term is not limited
to one's domicile; there may be more than one personal residence, including a vacation home.

(m) Public filer. For the definition of "public filer," see 2034.202.

(n) Reimbursement means any payment or other thing of value rec3ived by the reporting individual (other
than gifts, as defined in paragraph (h) of this section) to cover travel-related expenses of such Individual, other than
those which are:

(1) Provided by the United States Government, the District of Columbia, or a State or local
government or political subdivision thereof;

(2) Required to be reported by the reporting individual under 5 U.S.C. 7342 (the Foreign Gifts aridDecorations Act); or

(3) Required to be reported under section 304 of the Federal Election Campaign Act of 1971 (2
U.S.C. 434)(relating to reports of campaign contributions).

Note: Payments which are not made to the individual are not reimbursements for purposes of this part. Thus,
payments made to the filer's employing agency to cover official travel-related expenses do not fit this definition of
reimbursement. For example, payments being accepted by the agency pursuant to statutory authority such as 31. U.S.C. 1353, as implemented by 41 CFR part 304-1, are not considered reimbursements under thib part 2634,
because they are not payments received by the reporting individual. On the other hand, travel payments made to
the employee by an outside entity for private travel are considered reimbursements for purposes of this part.
Likewise, travel payments received from certain nonprofit entities under authority of 5 U.S.C. 4111 are considered
reimbursements, even though for official travel, since that statute specifies that such payments must be made to
the individual directly (with prior approval from the individual's agency).

(o) Relative means an individual who is related to the reporting individual, as father, mother, son, daughter,
brother, sister, uncle, aun•t, great uncle, great aunt, first cousin, iiephew, niece, husband, vife, grandfather,
grandmother, grandson, granddaughter, father-in-law, mother-in-law, son-in-law, daughter-ir,-law. brother-in-law,
sister-in-law, stepfather, stepmother, stepson, stepdaughter, stepbrother, stepsister, half brother, haft sister, or who
is the grandfather or grandmother ot the spouse of th-' reporting individual, and shall be deemed to include the
fiance or fiancee of the reporting individual.

(p) Reporting individual is used interchangeably with "filer," and may refer to a "confidential filer" as defined
in 2634.904, a "public filer" as defined in 2634.202, or a nominee or candidate as described in 2634.201.

(q) Reviewing officia. means the designated agency ethics official or his delegate, the Secretary concerned,
the head of the agency, or the Director of the Office of Government Ethics.

(r) Secretary concerned has the meaning set forth in 10 U.S.C 101(8) (relating to the Secretaries of the
Army, Navy, Air Force, and for certain Coast Guard matters, the Secretary of Transportation); and, in addition,
means:

(1) The Secretary of Commerce, in matters concerning the National Oceanic and Atmospheric
Administration;

(2) The Secretary of Health and Human Services, with respect to matters concerning the Public

Health Service; and

(3) The Secretary of State with respect to matters concerning the Foreign Service.

(s) Special Government employee has the meaning given to that terri by the first sentence of 18 U.S.C.
202(a): an officer or employee of an agency who is retained, designated, appointed, or employed to perform
temporary duties, with or without compensation, for not to exceed 130 days during any period of 365 consecutive
days, either on a full-time or intermittent basis.
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(t) Value means a good faith estimate of the fair market value If the exact value is neither known nor
easily obtainable by the reporting individual without undue hardship or expense. In the case of any interest in
prcparty, see the al,•rnative valuation options in 2634.301(e). For gifts and reimbursements, see 2634.304(e).

SUBPART B: PERSONS REQUIRED TO FILE PUBLIC FINANCIAL DISCLOSURE REPORTS

See. 2634.201 General requirements, filing dates, and extensions.

(a) Incumbents. A public filer as defined in 2634.202 of this subpart who, during any calendar year,
performs the duties of his position or office, as described in that section, for a period in excess of 60 days shall
file a public financial disclosure report containing the information prescribed in subpart C of this part, on or before
May 15 of the succeeding year.

Example 1. An SES official commences performing the duties of his position on November 15. He will not
be required to file an incumbent report for that calendar year.

Example 2. An employee, who is classified at GS-15, is assigned to fill an SES position in an acting
capacity, from October 15 through December 31. Having performed the duties of a covered position for more than
60 days during the calendar year, he will be required to file an incumbent report.

(b) New entrants.

(1) Within 30 days of assuming a public filer position or office described in 2634.202 of this
subpart, an individual shall file a public financial disclosure report containing the information prescribed in subpart
C of this part.

(2) However, no report shall be required if the individual:

(i) Has, within 30 days prior to assuming such position, left another position or office for
which a public financial disclosure report under the Act was required to be filed; or

(ii) Has already filed such a report as a nominee or candidate for the position.

Example: Y, an employee of the Treasury Department who has previously filed reports in accordance with
the rules of this section, terminates employment with that Department on January 12, 1991, and begins employment
with the Commerce Department on February 10, 1991, in a Senior Executive Service position. Y is not a new
entrant since he has assumed a position described in
2634.202 of this subpart within thirty days of leaving another position so described. Accordingly, he need not file
a new report with the Commerce Department.

Note: While Y did not have to fle a new entrant report with the Commerce Department, that Department should
request a copy of the last report which he fileo with the Treasury Department, so that Commerce could determine
whether or not there would be any conflicts or potential conflkicts in connection with Y's new employment.
Additionally, Y will have to file an incumbent report covering the 1990 calendar year, in accordance with paragraph
(a) of this sectior, due not later than May 15, 1991, with Commerce, which should provide a copy to Treasury so
that both may review it

(c) Nominees.

(1) At any time after a public announcement by the President or President.elect of his intention
to nominate an individual to an executive branch position, appointment to which requires the advice and consent
of the Senate, such individual may, and in any event within five days after the transmittal of the nomination to the
Senate shall, file a public financial disclosure report oontalning the Information prescribed in subpart C of this part.

(2) This requirement shall not apply to any individual who is nominated to a position as:

(I) An officer of the uniformed services; or

(ii) A Foreign Service Officer.

NoWe: Alhouh tMe sluuge, 5 U.S.C. as . (Ethics In Goverment Ad of 1978, section 101(b)(1)), exewpts uniformned serv•ce offeicrs only It ihey are nominred
ior appohmiwN to a grade or rank for which the pay grade Is 04 or below, the Sorisle conirmation oomnmiltee hev adopted a practice of mei•tiag soi
urdformed service offmS, unless oherwise speciflied by the comMillee iun5,j.

(3) Section 2634.605(c) provides expedited procedures in the case of individuals described in
paragraph (c)(1) of this section. Those individuals referred to in paragraph (c)(2) of this section as being exempt
from filing nominee reports shall file new entrant reports, if required by paragraph (b) of this section.
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(d) Candidates. A Candidate (as defined in section 301 of the Federal Election Campaign Act of 1971, 2
U.S.C. 431) for nomination or election to the office of President or Vice President (other than an incumbent) shall
file a public financial disclosure report containing the information prescribed in subpart C of this part, in accordance
with the following:

(1) Within 30 days of becoming a candidate on or before May 15 of the calendar year in which
the individual becomes a candidate, or whichever is later, but in no event later than 30 days before the election;
and

(2 On or before May 15 of each successive year an individual continues to be a candidate.
However, in any calendar year in which an individual continues to be a candidate but all elections relating to such
candidacy were held in prior calendar years, the individual need not file a report unless he becomes a candidate
for a vacancy during that year.

Example. P became a candidate for President in January 1991. P will be required to file a public financial
disclosure report on or before May 15, 1991. If P had become a candidate on June 1, 1991, he would have been
required to file a disclosure report within 30 days of that date.

(e) Termination of employment.

(1) On or before the thirtieth day after termination of employment from a public filer position or
office described in 2634.202 of this subpart, an individual shall file a public financial disclosure report containing the
information prescribed in subpart C of this part.

(2) However, if within 30 days of such termination the individual assumes employment in another
position or office for which a public report under the Act is required to be filed, no report shall be required by the
provisions of this paragraph. See the relatod Example in paragraph (b) of this section.

(f) Extensions. The reviewing official may, for good cause shown, grant to any public filer or class theireof
an extension of time for filing which shall not exceed 45 days. The Director of the Office of
Government Ethics, for good cause shown, may grant an additional extension of time which shall not exceed 45
days. The employee shall set forth specific reasons for such additional extension, which shall be forwarded to the
Director through the reviewing official. The reviewing official shall also submit his comments on the request, 'For. extensions on confidential financial disclosure reports, see 2634.903(d).)

Sec. 2634.202 Public filer defined.

The term public filer includes:

(a) The President;

(b) The Vice President;

(c) Each officer or employee in the executive branch, including a special Government employee as defined
In 18 U.S.C. 202(a), whose position is classified above GS-15 of the General Schedule prescribed by 5 U.S.C.
5332, or the rate of basic pay for which is fixed, other than under the General Schedule, at a rate equal to or
greater than 120% of the minimum rate of basic pay for GS-15 of the General Schedule; each member of a
uniformed service whose pay grade is at or in excess of 0-7 under 37 U.S.C. 201; and each officer or employee
in any other position determined by the Director of the Office of Government Ethics to be of equal classification;

(d) Each employee who is an administrative law judge appointed pursuant to 5 U.S.C. 3105;

(e) Any employee not otherwise described in paragraph (c) of this section who is in a position in the
executive branch which is excepted from the competitive service by reason of being of a confidential or
policymaking character, unless excluded by virtue of a determination under 2634.203 of this subpart;

(f) The Postmaster General, the Deputy Postmaster General, each Governor of the Board of Governors
of the United States Postal Service and each officer or employee of the United States Postal Service or Postal Rate
Commission whose bas;c rate of pay is aqual to or greater than' 120% of the minimum rate of basic pay for GS-15
of the General Schedule;

(g) The Director of the Office of Government Ethics and each agency's primary designated agency ethics
official;

(h) Any civilian employee not otherwise described in paragraph (c) of this section who is employed In the
Executive Office of the President (other than a special Government employee, as defined in 18 U.S.C. 202(a)) and
holds a commission of appointment from the President; and
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(i) Anyone whose employment in a position or office described in paragraphs (a) through (h) of this section
has terminated, but who has not yet satisfied the filing requirements of 2634.201(e) of this subpart.

Note: References in this section and in 2634.203 and 2634.904 to position classifications have been adjusted to
reflect elimination of General Schedule classifications GS-16, GS-17, and GS-18 by the Federal Employees Pay

Comparability Act of 1990, as incorporated in section 529 of Public Law 101-509.

Sec. 2634.203 Persons excluded by rule.

(a) In general. Any individual or group of individuals described in 2634.202(e) of this subpart (relating to
positions of a confidential or policy-making character) may be excluded by rule from the public reporting
requirements of this subpart when the Director of the Office of Government Ethics determines, in his sole discretion,
that such exclusion would not affect adversely the integrity of the Government or the public's confidence in the
integrity of the Government.

(b) Exclusion determination. The determination required by paragraph (a) of this section has been made
for the following group of individuals who, therefore, may be excluded from the public reporting requirements of this
subpart, pursuant to the procedures in paragraph (c) of this section: Individuals In any position classified at GS-15
of the General Schedule or below, or the rate of basic pay for which is less than 120% of the minimum rate of
basic pay fixed for GS-15, who have no policy-making role with respect to agency programs. Such individuals may
include chauffeurs, private secretaries, stenographers, and others holding positions of a similar nature whose
exclusion would be consistent with the basic criterion set forth in paragraph (a) of this section. See 2634.904(d) for
possible coverage by confidential disclosure rules.

(c) Procedure.

(1) The exclusion of any individual from reporting requirements pursuant to this section will be
effective as of the time the employing agency files with the Office of Government Ethics a list and description of
each position for which exclusion is sought, and the identity of any incumbent employees in those positions.
Exclusions should be requested prior to due dates for the reports which such employees would otherwise have to
file. A subsequent list or description showing any additions to or deletions from the original submissions, or a
statement that no changes have been made, must be filed annually with the Office of Government Ethics on or
before May 15.

(2) If the Office of Government Ethics finds that one or more positions has been improperly
excluded, it will advise the agency and set a date for the filing of the report.

Sec. 2634.204 Employment of sixty days or less.

(a) In general. Any public filer or nominee who, as determined by the official specified in this paragraph,
is not reasonably expected to perform the duties of an office or position described in 2634.201(c) or 2634.202 of
this subpart for more than 60 days in any calendar year shall not be subject to the reporting requirements of
2634.201 (b), (c), or (e) of this subpart. This determination will be made by:

(1) The designated agency ethics official or Secretary concerned, in a case to which the provisions
of 2634.201 (b) or (e) of this subpart (relating to new entrant and termination reports) would otherwise apply; or

(2) The Director of the Office of Government Ethics, in a case to which the provisions of
2634.201(c) of this subpart (relating to nominee reports) would otherwise apply.

(b) Alternative reporting. Any new entrant who is exempted from filing a public financial report under
paragraph (a) of this section and who is a special Government employee is subject to confidential reporting under
2634.903(b). See 2634.904(b).

(c) Exception. If the public filer or nominee actually performs the duties of an office or position referred to
In paragraph (a) of this section for more than 60 days in a calendar year, the public report otherwise required by:

(1) Section 2634.201 (b) or (c) of this subpart (relating to new entrant and nominee reports) shall
be filed within 15 calendar days after the sixtieth day of duty; and

(2) Section 2634.201(e) of this subpart (relating to termination reports) shall be filed as provided
in that paragraph.

Sec. 2634.205 Special waiver of public reporting requirements.

(a) General rule. In unusual circumstances, the Director of the Office of Government Ethics may grant a
request for a waiver of the public reporting requirements under this subpart for an individual who Is reasonably
expected to perform, or has performed, the duties of an office or position for fewer than 130 days in a calendar

year, but only if the Director determines that:
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(1) The individual is a special Government employee, as defined in 18 U.S.C. 202(al, who
performs temporary duties either on a full-time or intermittent basis;

(2) The individual is able to provide services specially needed by the Government;

(3) It is unlikely that the individual's outside employment or financial interests will create a conflict
of interest; and

(4) Public financial disclosure by the individual is not necessary under the circum3tances.

(b) Procedure.

(1) Requests for waivers must be submitted to the Office of Government Ethics, via the
requester's agency, within 10 days after an employee learns that he will hold a position which requires reporting
and that he will serve in that position for more than 60 days in any calendar year, or upon serving in such a
position for more than 60 days, whichever is earlier.

(2) The request shall consist of:

(i) A cover letter which identifies the individual and his position, states the approximate
number of days in a calendar year which he expects to serve in that position, and requests a waiver of public
reporting requirements under this section;

(ii) An enclosure which states the reasons for the individual's belief that the conditions
of paragraphs (a) (1) through (4) of this section are met in the particular case; and

(iii) The report otherwise required by this subpart B, as a factual basis for the
determination required by this section. The report shall bear the legend at the top of page 1: "CONFIDENTIAL:
WAIVER REQUEST PENDING PURSUANT TO 5 CFR 2634.205."

(3) The agency in which the individual serves shall advise the Office of Government Ethics as to
the justification for a waiver.

(4) In the event a waiver is granted, the report shall not be subject to the public disclosure
requirements of 2634.603; however, the waiver request cover letter shall be subject to those requirements. In the
event that a waiver is not granted, the confidential legend shall be removed from the report, and the report shell
be subject to public disclosure; however, the waiver request cover letter shall not then be subject to public
disclosure.

SUBPART C: CONTENTS OF REPORTS

Sec. 2634.301 Interests In property.

(a) In general. Each financial disclosure report filed pursuant to this part, whether public or confidential,
shall include a brief description of any interest In property held by the filer at the end of the reporting period in a
trace or business, or for Investment or the production of Income, having a fair market value in excess of $1,000.
In the case of public financial disclosure reports, the report shall designate the category of value of the property
In accordance with paragraph (d) of this section. Each item o,1 real and personal property shahi be disclosed
separately. Note that for Individual Retirement Accounts (IRA's), brokerage accounts, trusts, mutual or pension funds
and other entities with portfolio holdings, each underlying asset must be separately disclosed, unless the entity
qualifies for special treatment under 2634.310 of this subpart.

(b) Types of property reportable. Subjec to the exceptions In paragraph (c) of this setion, examples of
the types of property required to be reported Include, but are not limited to:

(1) Real estate;

(2) Stocks, bonds, securities, and futures contracts;

(3) Livestock owned for commercial purposes;

(4) Commercial crops, either standing or held In storage;

(5) Antiques or art held for resale or investment;

(6) Beneficial Interests in trusts and estates;

(7) Deposits in banks or other financial institutions;
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(8) Pensions and annuities; 6
(9) Mutual funds;

(10) Accounts or other funds receivable; and

(11) Capital accounts or other asset ownership in a business.

(c) Exceptions. The following property interests are exempt from the reporting requirements under
paragraphs (a) and (b) of this section:

(1) Any personal liability owed to the filer, spouse, or dependent child by a spouse, or by a
parent, brother, sister, or child of the filer, spouse, or dependent child;

crdt(2) Personal savings accounts (defined as any form of deposit in a bank, savings and loan

essociation, credit union, or similar financial institution) in a single financial institution or holdings in a single money
market mutual fund, aggregating $5,000 or less in that institution or fund;

(3) A personal residence of the filgr or spout., as defined in 2634.105(l); and

(4) Financial interests in any retiremont estem of the United States (including the Thrift Savings
Plan) or under the Social Security Act.

(di) Valuation categories. The valuation categories specified for property items on public financial disclosure
reports are as follows:

(1) Not more than $15,000;

(2) Greater than $15,000 but not more than $50,000;

(3) Greater than $50,000 but not more than $100,000;

(4) Greater than $100,000 but not more than $250,000;

(5) Greater than $250,000 but not more than $500,000;

(6) Greater than $500,000 but not more than $1,00,000; and

(7) Greater than $1,000,000.

(e) Valuation of interests in property. A good faith estimate of the fair market value of interests in property
may be made in any case in which the exact value cannot be obtained without undue hardship or expense to the
filer. Fair market value may also be determined by:

(1) The purchase price (in which case, the filer should indicate date of purchase);

(2) Recent appraisal;

(3) The assessed value for tax purposes (adjusted to reflect the market value of the property used
fom the assessment if the assessed value is computed at less than 100 percent oi that market vaiue);

(4' The y.-jr-end book value of nonpublicly traded stock, the year-end exchange value of corporate
stock, or the face value of corporate bonds or comparable securities;

(5) The net worth of a business partnership;

(6) The equity value of an individually owned business; or

(7) Any other recognized indication of value (such as the last sale on a stock exchange).

Example 1. An official has a $4,000 savings account in Bank A. His spouse has a $2,500 certificate of
dcposit issued t~y Bank B and his dependent daughter has a $200 savings account in Bank C. The official does
not have to disclose the deposits, as the total value of the deposits in any one bank does not exceed $5,000. Note,
however, that the source, and if he Is a public filer the amount, of interest income from any bank is required to be
reported under 2634.302(b) of this subpart if it exceeds the reprting threshold for income. See 2634.309 of this
subpart for disclosure coverage of spouses and dependent chi ren.
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Example 2. Public filer R has a collection of post-impressionist paintings which have been carefully selectedO over the years. From time to time, as new paintings have been acquired to add to the collection, R has made sales
of both less desirable works from his collection and paintings of various schools which he acquired through
inheritance. Under these circumstances, R must report the value of all the paintings he retains as interests in
property pursuant to this section, as well as income from the sales of paintings pursuant to 2634.302(b) of this
subpart. Recurrent sales from a collection indicate that the collection is being held for investment or the production
of income.

Example 3. A reporting individual has investments which her broker holds as an IRA and invests in stocks,
bonds, and mutual funds. Each such asset having a fair market value in excess of $1,000 at the close of the
reporting period must be separately listed, and also the value must be shown if she is a public filer. See
2634.311(c) of this subpart for attachment of brokerage statements in lieu of listing, in the event of extensive
holdings. Note that for a mutual fund held in this IRA investment account, its underlying assets must also be
separately detailed, unless it qualifies as an excepted investment fund, pursuant to 2634.310 of this subpart.

Sec. 2634.302 Income.

(a) Noninvestment income.

(1) Eauh financial disclosure report filed pursuant to this part, whether public or confidential, shall
disclose the source, type, and in the case of public financial disclosure reports the actual amount or value, of
earned or other noninvestment income in excess of $200 from any one source which is received by the filer or has
accrued to his benefit during the reporting period, including:

(i) Salaries, fees, commissions, wages and any other compensation for personal services
(other than from United States Government employment);

(ii) Retirement benefits (other than from United States Government employment, including
the Thrift Savings Plan, or from Social Security);

(iii) Any honoraria, and the date services were provided, including payments made or to
be made to charitable organizations on behalf of the filer in lieu of honoraria; and

indebtedness. (iv) Any other noninvestment income, such as prizes, awards, or discharge of

Note: In calculating the amount of an honorarium, subtract any actual and necessary travel expenses incurred by
the recipient and one relative. For example, if such expenses are paid or reimbursed by the honorarium source,
they shall not be counted as part of the honorarium payment; if the expenses are paid or reimbursed by the
individual receiving the honorarium, the amount of honorarium shall be reduced by the amount of such expenses.

Example 1. An official is a participant in a retirement plan of Coastal Airlines. Pursuant to such plan, the
official and his spouse receive passage on some Coastal flights without charge, and they receive passage on other
flights at a discounted fare. The difference between what Coastal charges members of the public generally and
what the official and his spouse are charged for a particular flight is deemed income in-kind and must be disclosed
by this reporting individual if it exceeds the $200 threshold.

Example 2. An official serves on the board of directors at a bank, for which he receives a $500 fee each
calendar quarter. He also receives an annual fee of $1,500 for service as trustee of a private trust. In both
instances, such fees received or earned during the reporting period must be disclosed, and if he is a public filer
the actual amount must be shown.

(2) In the case of payments in lieu of honoraria made on or after January 1, 1991, the individual
shall also file a separate confidential report of charitable recipients, in accordance with part 2636 of this chapter.

(b) Investment income. Each financial disclosure report filed pursuant to this part, whether public or
confidential, shall disclose:

(1) The source and type of investment income, characterized as dividends, rents, interest, capital
gains, or income from quaiified or excepted trusts or excepted investment funds (see 2634.310 of this subpart),
which Is received by the filer or accrued to his benefit during the reporting period, and which exceeds $200 in
amount or value from any one source. Examples include, but are not limited to, income derived from real estate,
collectible items, stocks, bonds, notes, copyrights, pensions, mutual funds, the investment portion of life insurance
contracts, loans, and personal savings acovints (as defined in 2634.301(c)(2) of this subpart). Note that for entities
with portfolio holdings, such as Individual Retirement Accounts (IRA's), brokerage accounts, trusts, and mutual or
pension funds, each underlying source o! income mrust be separately disclosed, unless the entity qualifies foi special
treatment under 2634.310 of this subpart. For public financial disclosure reports, the amount or value of income
from each reported source shall also be disclosed and categorized in accordance with the following table:
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(I) Not more than $1,000;

(ii) Greater than $1,000 but not more than $2,500;

(iii) Greater than $2,500 but not more than $5,000;

(iv) Greater than $5,000 but not more than $15,000;

(v) Greater than $15,000 but not more than $50,000;

(vi) Greater than $50,000 but not more than $100,000;

(vii) Greater than $100,000 but not more than $1,000,000; and

(viii) Greater than $1 ,000,000.

(2) The source, type, and in the case of public financial disclosure reports the actual amount or
value, of gross income from a business, distributive share of a partnership, joint business venture income, payments
from an estate or an annuity or endowment contract, or any other items of income not otherwise covered by
paragraphs (a) or (b)(1) of this section which are received by the filer or accrued to his benefit 0ue ing the reporting
period and which exceed $200 from any one source.

Example 1. An official rents out a portion of his residence. He receives rental income of $600 from one
individual for four months and $1,200 from another individual for the remaining eight months of the year covered
by his incumbent financial disclosure report. He must identify the property, specify the type of income (rent), and
if he is a public filer indicate the category of the total amount of rent received. (He must also disclose the asset
information required by 2634.301 of this subpart.)

Example 2. A reporting individual has three savings accounts with Bank A. One is In his name and earned
$85 in interest during the reporting period. One is in a joint account with his spouse and earned $120 In interest.
One is in his name and his dependent daughter's name and earned $35 in interest. Since the aggregate Interest
income from this source exceeds $200, the official must disclose the name of the bank, the type of Income, and
if he is a public filer, the category o, the total amount of interest earned from all three accounts. (He must also
disclose the accounts as assets under 2634.301 of this subpart if, in the aggregate, they total more than $5,000
in that bank.)

Example 3. An official has an ownership interest in a fast-food restaurant, from which she receives $10,000
in annual income. She must specify on her financial disclosura report the type of income, such as partnership
distributive share or gross
business Income, and if she is a public filer indicate the actual amount of such income. (Additionally, she must
describe the business and categorize its asset value, pursuant to 2634.301 of this subpant).

Sec. 26M34303 Purchases, "ale, and exchanges.

(a) In general. Except as indicated in 2634.308(b) of this subpart, each public financial disclosure report
filed pursuant to subpart B of this part shall include a brief description, the date and value (using the categoies
of value in 2634.301(d) of this subpart) of any purchase, sale, or exchange by the filer during the reporting period,
in which the amount involved in the transaction exceeds $1,000:

(1) Of real property, other than a personal residence of the filer or spouse, as defined In
2634.106(t) of this pert; and

(2) Of stocks, bonds, commodity futures, mutual fund shares, and other forms of securities.

(b) Exceptions

(1) Any transaction solely by and between the reporting individual, his spouse, and dependent
children need not be reported under paragraph (a) of this section.

(2) Transactions involving Treasury bills, notes, and bonds; money marian mutual funds or
accounts; and personal savings accounts (as defined in 2634.301(cX2) of this subpart) need not be reported when
occurring at rates, terms, and conditions available generally to members of the public. Likewse, transactions
involving portfolio holdings of trusts and Investment funds described in 2634.310 (b) and (c) of this subpr need
not be reported.

(3) Any transaction which occurred at a time when the reporting individual was not a Federal
Government officer or employee need not be reported under pai-agraph (a) of this section.
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Example 1. An official sells her personal residence in Virginia for $100,000 and purchases a personal. residence in the District of Columbia for $200,000. She need not'report the sale of the Virginia residence or the
purchase of the D.C. residence.

Example 2. An official sells his beach home in Maryland for $50,000. Because he has rented it out for one
month every summer, it does not qualify as a personal residence. He must disclose the sale under this section and
any capital gain over $200 realized on the sale under 2634.302 of this subpart.

Example 3. An official soils a ranch to his dependent daughter. The official need not report the sale
because it is a transaction between the reporting individual and a dependent child; however, any capital gain,
except for that portion attributable to a personal residence, is required to be reported under 2634.302 of this
subpart.

Example 4. An official sells an apartment building and realizes a loss of $100,000. He must report the sale
of the building if the sale price of the property exceeds $1,000; however, he need not report anything under
2634.302 of this subpart, as the sale did not result in a capital gain.

Sec. 2634.304 Gifts and reimbursements.

(a) Gifts. Except as indicated in 2634.308(b) and 2634.907(a), each financial disclosure report filed pursuant
to this part, whether public or confidential, shall contain the identity of the source, a brief description, and in the
case of public financial disclosure reports the value, of all gifts aggregating $250 or more in value which are
received by the filer during the reporting period from any one source. For in-kind travel-related gifts, include a travel
itinerary, dates, and nature of expenses provided.

(b) Reimbursements. Except as indicated in 2634.308(b) and 2634.907(a), each financial disclosure report
filed pursuant to this part, whether public or confidential, shall contain the identity of the source, a brief description
(including a travel itinerary, dates, and the nature of expenses provided), and in the case of public financial
disclosure reports the value, of any travel-related reimbursements aggregating $250 or more in value, which are
received by the filer during the reporting period from any one source.

Note: The $250 threshold in paragraphs (a) and (b) of this section will increase if the definition of minimal value
under the Foreign Gifts and Decorations Act ever exceeds $250. Section 314(a) of Public Law 102-90 established
the threshold for financial disclosure of gifts and reimbursements as "more than the minimal value as established
by section 7342(a)(5) of title 5, United States Code, or $!50, whichever is greater."

(c) Exclusions. Reports need not contain any information about gifts and reimbursements to which the
provisions of this section would otherwise apply which are received from relatives (see 2634.205(o)) or during a
period in which the filer was not an officer or employee of the Federal Government. Additionally, any food, lodging,
or entertainment received as "personal hospitality of any individual," as defined in 2634.105(k), need not be
reported. See also exclusions specified in the definitions of gift and reimbursement, at 2634.105(h) and (n).

(d) Aggregation exception. Any gift or reimbursement with a fair market value of $100 or less need not be
aggregated for purposes of the reporting rules of this section. However, the acceptance of gifts, whether or not
reportable, is subject to the restrictions imposed by Executive Order 12674, as modified by Executive Order 12731,
and the implementing regulations on standards of ethical conduct.

Note: The aggregation exception for gifts or reimbursements with a fair market value of $100 or less will increase
if the definition of minimal value under the Foreign Gifts and Decorations Act ever exceeds $250. Section 314(a)
of Public Law 102-90 established the aggregation exception for "any gift with a fair market value of $100 or less,
as adjusted at the same time and by the same percentage as the minimal value is adjusted" above $250 pursuant
to 5 U.S.C. 7342(a)(5).

Example 1. An official accepts a print, a pen and pencil set, and a letter opener from a community service
organization he has worked with solely in his private capacity. He determines, in accordance with paragraph (e) of
this section, that these gifts are valued as follows:

Gift 1--Pdnt: $150
Gift 2--Pen and pencil set: $105
Gift 3--Letter opener: $20

The official must disclose Gifts I and 2, since together they aggregate $250 or more in value from the same
source. Gift 3 need not be aggregated, because its value does not exceed $100.

Example 2. An official receives the following gifts from a single source:
1. Dinner fo' two at a local restaurant--S120.
2. Round-trip taxi fare to meet donor at the restaurant--S25.
3. Dinner at donor's city residence--(value uncertain),
4. Round-trip airline transportation and hotel accommodations to visit Epcot Center in Florida-$400.
5. Weekend at donors country home, including duck hunting and tennis match--(value uncertain).
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The official need only disclose Gift 4. Gift 1 falls within the exception in 2634.105(h) for food and beverages not
consumed in connection with a gift of overnight lodging. Gifts 3 and 5 need not be disclosed because they fall
within the exception for personal hospitality of an individual. Gift 2 need not be aggregated and reported, because
its value does not exceed $100.

Example 3. An official receives free tickets from an outside source for himself and his spouse to attend
an awards banquet at a local club. The value of each ticket is $130. Even though this is a gift which exceeds the
$250 threshold amount for disclosure, the official need not report it, because of the exception in 2634.105(h) for
food and beverages not consumed in connection with a gift of overnight lodging.

Note: Prior to accepting this gift of tickets, the individual should consult ethics officials at his agency to determine
whether standards of conduct rules will permit acceptance, depending on whether or not the donor is a prohibited
source and the exact nature of the event.

Example 4. An official is asked to speak at an out-of-town meeting on a matter which is unrelated to her
official duties and her agency. The round-trip airfare exceeds $250. lf the official pays for the ticket and is then
reimbursed by the organization to which she spoke, she must disclose this reimbursement under paragraph (b) of
this section. If the organization simply provided the ticket, that must be disclosed as a gift under paragraph (a) of
this section.

(e) Valuation of gifts and reimbursements. The value to be assigned to a gift or reimbursement is its fair
market value. For most reimbursements, this will be the amount actually received. For gifts, the value should be
determined in one of the following manners:

(1) If the gift has been newly purchased or is readily available in the market, the value shall be
its retail price. The filer need not contact the donor, but may contact a retail establishment selling similar items to
determine the present cost in the market.

(2) If the term is not readily available in the market, such as a piece of art, a handmade item, or
an antique, the filer may make a good faith estimate of the value of the item.

(3) The term readily available in the market means that an item generally is available for retail
purchase in the metropolitan area nearest to the official's residence.

Example 1. Items such as a pen and pencil set, letter opener, leather case or engraved pen are generally 6
available in the market and can be determined by contacting stores which sell like items and ascertaining the retail
price of each.

Example 2. The value of a dinner at a restaurant can either be the actual cost of the reported dinners or
the approximate value, based on the posted fare of the restaurant. The filer need not ask to see the check.

Note: The market value of a ticket entitling the holder to attend an event which includes food, refreshments,
entertainment or other benefits is the face value of the ticket, which may exceed the actual cost of the food and
other benefits.

(f) Waiver rule in the case of certain gifts-.

(1) In general. In unusual cases, a gift as defined in 2634.105(h) need not be aggregated under
this section by public filers, if the Director of the Office of Government Ethics receives a written request for and
Issues a waiver, after determining that:

(i) Both the basis of the relationship between the grantor and the grantee and the
motivation behind the gift are entirely personal; and

(ii) No countervailing public purpose requires public disclosure of the nature, source, and
value of the gift.

(2) Public disclosure of waiver request. If approved, the cover letter requesting the waiver shall
be subject to the public disclosure requirements in 2634.603 of this part.

(3) Procedure. A public filer seeking a waiver under this paragraph shell submit a request to the
Office of Government Ethics, through his agency. The request shall be made by a cover letter which identifies the
filer and his position and which states that a waiver is requested under this section. On an enclosure to the cover
letter, the filer shall set forth'

(i1 The identity and occupation of the donor;

(ii) A statement that the relationship between the doior and the filer is entirely personal
in nature; and
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(iii) A statement that neither the donor nor any person or organization who employs the
donor or whom the donor represents, conducts or seeks business with, engages in activities regulated by, or is
directly affected by action taken by, the agency employing the filer. If the preceding statement cannot be made
without qualification, the filer shall indicate those qualifications, along with a statement demonstrating that he plays
no role in any official action which might directly affect the donor or any organization for which the donor works or
serves as a representative.

Sec. 2634.305 Liabilitles.

(a) In general. Each financial disclosure report filed pursuant to this part, whether public or confidential,
shall identify and include a brief description of the filer's liabilities over $10,000 owed to any creditor at any time
during the reporting period, and the name of the creditors to whom such liabilities are owed. For public financial
disclosure reports, the report shall designate the category of value of the liabilities in accordance with 2634.301(d)
of this subpart, using the greatest amount owed to the creditor during the period.

(b) Exceptions. The following are not required to be reported under paragraph (a) of this section:

(1) Personal liabilities owed to a spouse or to the parent, brother, sister, or child of the filer,
spouse, or dependent child;

(2) Any mortgage secured by a personal residence of the filer or his spouse;

(3) Any loan secured by a personal motor vehicle, household furniture, or appliances, provided that
the loan does not exceed the purchase price of the item which secures it; and

(4) Any revolving charge account with an outstanding liability which does not exceed $10,000 at
the close of the reporting period.

Example. An Incumbent official has the following debts outstanding at the end of the calendar year:
1. Mortgage on personal residence--$80,000.
2. Mortgage on rental property--$50,000.
3. VISA Card-$1,000.
4. Master Card--SI 1,000.
5. Loan balance of $15,000, secured by family automobile purchased for $16,200.
6. Loan balance of $10,500, secured by antique furniture purchased for $8,000.
7. Loan from parents--$20,000.

The loans Indicated in items 2, 4, and 6 must be disclosed. Loan 1 is exempt from disclosure under paragiaph
(b)(2) of this section because it is secured by the personal residence. Loan 3 need not be disclosed under
paragraph (b)(4) of this section because it is considered to be a revolving charge account with an outstanding
liability that does not exceed $10,000 at the end of the reporting period. Loan 5 need not be disclosed under
paragraph (b)(3) of this section because it is secured by a personal motor vehicle which was purchased for more
than the value of the loan. Loan 7 need not be disclosed because the creditors are persons specified in paragraph
(b)(1) of this section.

Sec. 2634.306 Agreements and arrangements.

Each financial disclosure report filed pursuant to this part, whether public or confidential, shall identify the parties
to and the date of, and shall briefly describe the terms of, any agreement or arrangement of the filer in existence
at any time during the reporting period with respect to:

(a) Future employment;

(b) A leave of absence from employment during the period of the reporting individual's Government service;

(c) Continuation of payments by a former employer other than the United States Government; and

(d) Continuing participation in an employee welfare or benefit plan maintained by a former employer.

Seeo 263,307 Outside postions.

(a) In general. Each financial disclosure report filed pursuant to this part, whether public or confidential,
shall Identify all positions held at any time by the filer during the reporting period, as an officer, director, trustee,
general partner, proprietor, representative, executor, employee, or consultant of any corporation, company, firm,
partnership, trust, or other business enterprise, any nonprofit organization, any labor organization, or any educational
or other institution other than the United States.

(b) Exceptions. The following need not be reported under paragraph (a) of this section:
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(1) Positions held in any religious, social, fraternal, or political entity; and

(2) Positions so!ely of an honorary nature, such as those with an emeritus designation.

Sec. 2634.308 Reporting periods and contents of public financial disclosure reports.

(a) Incumbents. Each public financial disclosure report filed pursuant to 2634.201(a) shall include on the
standard form prescribed by the Office of Government Ethics consistent with subpart F of this part and in
accordance with instructions issued by that Office, a full and complete statement of the information required to be
reported according to the provisions of subpart C of this part, for the preceding calendar year (or for any portion
of that year not already covered by a new entrant or nominee report filed under paragraph (b) or (c) of 2634.201),
and, in the case of 2634.306 and 2634.307, for the additional period up to the date of filing.

(b) New entrants, nominees, and candidates. Each public financial disclosure report filed pursuant to
2634.201 (b), (c), or (d) shall include, on the standard form prescribed by the Office of Government Ethics consistent
with subpart F of this part and in accordance with instructions issued by that Office, a full and complete statement
of the information required to be reported according to the provisions of subpart C of this part, except for 2634.303
(relating to purchases, sales, and exchanges of certain property) and 2634.304 (relating to gifts and
reimbursements). The following special rules apply:

(1) Interests in property. For purposes of 2634.301 of this subpart, the report shall inclhde all
interests in property specified by that section which are held on or after a date which is fewer than thirty-one days
before the date on which the report is filed.

(2) Income. For purposes of 2634.302 of this subpart, the report shall include all income items
specified by that section which are received or accrued during the period beginning on January 1 of the preceding
calendar year and ending on the date on which the report is filed, except as otherwise provided by 2634.606
relating to updated disclosure for nominees.

(3) Liabilities. For purposes of 2634.305 of this subpart, the report shall include all liabilities
specified by that section which are owed during the period beginning on January 1 of the preceding calendar year
and ending fewer than thirty-one days before the date on which the report is filed.

(4) Agreements and arrangements. For purposes of 2634.306 of this subpart, the report shall
include only those agreements and arrangements which still exist at the time of filing.

(5) Outside positions. For purposes of 2634.307 of this subpart, the report shall include all such
positions held during the preceding two calendar years and the current calendar year up to the date of filing.

(6) Certain sources of compensation. Except in the case of the President, the Vice President, or
a candidate referred to in 2634.201(d), the report shall also identify the filer's sources of compensation which
exceed $5,000 during either of the preceding two calendar years or during the current calendar year up to the date
of filing, and shall briefly describe the nature of the duties performed or services rendered by the reporting individual
for each such source of compensation. Information need not be reported, however, which is considered confidential
as a result of a privileged relationship, established by law, between the reporting individual and any person. The
report also need not contain any information with respect to any person for whom services were provided by any
firm or association of which the reporting individual was a member, partner, or employee, unless such individual
was directly involved in the provision of such services.

Example. A nominee who is a partner or employee of a law firm and who has worked on a matter
involving a client from which the firm received over $5,000 in fees during a calendar yoar must report the name
of the client only if the value of the services rendered by the nominee exceeded $5,000. The name of the client
would not normally be considered confidential.

(c) Termination reports. Each public financial disclosure report filed under 2634.201(e) shall include, on the
standard form prescribed by the Office of Government Ethics consistent with subpart F of this part and in
accordance with instructions issued by that Office, a full and complete statement of the information required to be
reported according to the provisions of subpart C of this part, for the period beginning on the last date covered by
the most recent public financial disclosure report filed by the reporting individual under this part, or on January 1
of the preceding calendar year, whichever is later, and ending on the date on which the filer's employment
terminates.

Sec. 2634.309 Spouses and dependent children.

(a) Special disclosure rules. Each report required by the provisions of either subpart B or subpart I of this
part shall also include the following information with respect to the spouse or dependent children of the reporting
individual:

(1) Income. For purposes of 2634.302 of this subpart:
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(I) With respect to a spouse, the source but not the amount of items of earned income
(other than honoraria) which exceed $1,000 from any one source; and if items of earned income are derived from
a spouse's self-employment in a business or profession, the nature of the business or profession but not the
amount of the earned income;

(ii) With respect to a spouse, the source, and for a public financial disclosure report the
actual amount or value, of any honoraria received by or accrued to the spouse (or payments made or to be made
to charity on the spouse's behalf in lieu of honoraria) which exceed $200 from any one source, and the date on
which the services were provided; and

(iii) With respect to a spouse or dependent child, the type and source, and for a public
financial disclosure report the amount or value (category or actual amount, in accordance with 2634.302 of this
subpart), of all other income exceeding $200 from any one source, such as investment income from interests in
property (if the property itself is reportable according to 2634.301 of this subpart).

Example 1. The spouse of a filer is employed as a teller at Bank X and earns $23,000 per year. The
report must disclose that the spouse is employed by Bank X. The amount of the spouse's earnings need not be
disclosed, either on a public or confidential financial disclosure report.

Example 2. The spouse of a reporting individual is self-employed as a pediatrician. The report must
disclose that he is a physician, but need not disclose the amount of income, either on a public or confidential
financial disclosure report.

(2) Gifts and reimbursements. For purposes of 2634.304 of this subpart, gifts and reimbursements
received by a spouse or dependent child which are not received totally independent of their relationship to the filer.

(3) Interests in property, transactions, and liabilities. For purposes of 2634.301, 2634.303
(applicable only to public filers), and 2634.305 of this subpart, all information concerning property interests,
transactions, or liabilities referred to by those sections of a spouse or dependent child, unless tho following three
conditions are satisfied:

(i) The filer certifies that the item represents the spouse's or dependent child's sole

financial interest or responsibility, and that the filer has no specific knowledge regarding that item;
(ii) The item is not in any way, past or present, derived from tile income, assets or

activities of the filer; and

(iii) The filer neither derives, nor expects to derive, any financial or economic benefit from
the Rem.

Note: One who prepares a joint tax return with his spouse will normally derive a financial or economic benefit from
assets held by the spouse, and will also be charged with knowledge of such items; therefore ho could not avail
himself of this exception. Likewise, a trust for the education of one's minor child normally will convey a financial
benefit to the parent. If so, the assets of the trust would be reportable on a financial disclosure statement.

(b) Exception. For reports filed as a new entrant, nominee, or candidate under 2634.201(b), (c), or (d), or
as a new entrant under 2634.908(b), no information regardirng gitts and reimbursements or transactions is required
for a spouse or dependent child.

(c) Divorce and separation. A reporting individual need not report any information about:

(1) A spouse living separate and apart from the reporting individual with the intention of
terminating the marriage or providing for permanent separation;

(2) A former spouse or a spouse from whom the reporting individual is permanently separated;
or

(3) Any income or obligations of the reporting individual arising from dissolution of the reporting
individual's marriage or permanent separation from a spouse.

Sec. 2634.310 Trusts, estates, and Investment funds.

(a) In general.

(1) Except as otherwise provided in this section, each financial disclosure report shall include the
information required by this subpart or subpart I of this part about the holdings of and income from the holdings
of any trust, estate, Investment fund or other financial arrangement from which income is received by, or with
respect to which a beneficial interest in principal or income is held by, the filer, his spouse, or dependent child.
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(2) No information, however, is required about a nonvested beneficial interest in the principal or
income of an estate or trust. A vested interest is a present right or title to property, which carries with it an existing
right of alienation, even though the right to possession or enjoyment may be postponed to some uncertain time in
the future. This includes a future interest when one has a right, defeasible or indefeasible, to the immediate
possession or enjoyment of the property, upon the ceasing of another's interest.
Accordingly, it is not the uncertainty of the time of enjoyment in the future, but the uncertainty of the right of
enjoyment (title and alienation), which differentiates a "vested" and a "nonvested" interest.

(b) Qualified trusts and excepted trusts.

(1) A filer should not report information about the holdings of or income from holdings of, any
qualified blind trust (as defined in 2634.403) or any qualified diversified trust (as defined in 2634.404). For a
qualified blind trust, a public financial disclosure report shall disclose the category of the aggregate amount of the
trust's income attributable to the beneficial interest of the filer, his spouse, or dependent child in the trust. For a
qualified diversified trust, a public financial disclosure report shall disclose the category of the aggregate amount
of income with respect to such a trust which is actually received by the filer, his spouse, or dependent child, or
applied for the benefit of any of them.

(2) In the case of an excepted trust, a filer should indicate the general nature of its holdings, to
the extent known, but will not otherwise need to report information about the trust's holdings or income from
holdings. The category of the aggregate amount of income from an excepted trust which is received by or accrued
to the benefit of the filer, his spouse, or dependent child shall be reported on public financial disclosure reports. For
purposes of this part, the term "excepted trust" means a trust:

(i) Which was not created directly by the filer, spouse, or dependent child; and

(ii) The holdings or sources of income of which the filer, spouse, or dependent child have
no specific knowledge through a report, disclosure, or constructive receipt, whether intended or inadvertent.

(c) Excepted investment funds.

(1) No information is required under paragraph (a) of this section about the underlying holdings

of or income from underlying holdings of an exc'oted investment fund as defined in paragraph (c)(2) of this section,
except that the fund itself shall be identified as an interest in property and/or a source of income. Public financial
disclosure reports must also disclose the category of value of the fund interest held; aggregate amount of income
from the fund which is received by or accrued to the benefit of the filer, his spouse, or dependent child; and value
of any transactions involving shares or units of the fund.

(2) For purposes of financial disclosure reports filed under the provisions of this part, an "excepted
investment fund" means a widely held investment fund (whether a mutual fund, regulated investment company,
common trust fund maintained by a bank or similar financial institution, pension or deferred compensation plan, or
any other investment fund), if:

(i) (A) The fund is publicly traded or available; or
(B) The assets of the fund are widely diversified; and

(ii) The filer neither exercises control over nor has the ability to exercise control o ver the
financial interests held by the fund.

(3) A fund is widely diversified if it holds no more than 5% of the value of its portfolio in the
securities of any one issuer (other than the United States Government) and no more than 20% in any particular ,
economic or geographic sector.

Sec. 2634.311 Special rules.

(a) Political campaign funds. Political campaign funds, including campaign receipts and expenditures, need
not be included in any report filed under this part. However, if the individual has authority to exercise control over
the fund's assets for personal use rather than campaign or political purposes, that portion of the fund over which
such authority exists must be reported.

(b) Certificates of Divestiture. Each public financial disclosure report required by the provisions of this part
shall identify those sales which have occurred pursuant to a Certificate of Divestiture during the period covered by
such report. See subpart J of this part for the rules relating to the issuance of such Certificates.

(c) Reporting standards.

(1) In lieu of entering data on a schedule of the report form designated by the OfficA of
Government Ethics, a filer may attach to the reporting form a copy of a brokerage report, bank statoment, or other

80 - 18



EXECUTIVE BRANCH FINANCIAL DISCLOSURE ... , 5 CFR 26,34

material, which, in a clear and concise fashion, readily discloses all information which the filer would otherwise have
-- been required to enter on the schedule.

(2) In lieu of reporting the category of amount or value of any item listed in any public financial

disclosure report filed pursuant to this part, a filer may report the actual dollar amount of such item.

SUBPART D: QUALIFIED TRUSTS

Sec. 2634.401 General considerations.

(a) in general.

(1) Prior to enactment of the Act's qualified trust provisions, there was no accepted definition of
• a properly formulated blind trust. However, there was general agreement that the use of blind trusts frequently could

ameliorate potential conflict of interest situations. An underlying concept is that if a Government official does not
know the identity of his or her financial interests, his or her official actions .should not be subject to collateral attack

- by questions of conflict of interest or the appearance of such a conflict. In other words if the Government official
does not know what he or she owns, it is impossible for him or her intentionally to take actions to benefit

,, specifically his or her own personal interests.Therefore, the general public policy goal to be achieved through the
use of blind trusts is an actual "blindness" or lack of knowledge by the Government official with respect to the
holdings held in trust. In unusual cases, this goal may be deemed to have been achieved with respect to an official
appointed to a position by the President, by and with the advice and consent of the Senate, where there is a
general dispersion of securities held in trust among individual entities and economic sectors under circumstances
in which it is unlikely that official actions taken by him or her will affect individual holdings to such a degree that
the overall value of the entire portfolio will be materially enhanced. The result of wide diversification under the
conditions prescribed is considered tantamount to actual blindness.

(2) Trusts certified under the provisions of this Subpart D are not subject to the general rules of
Subpart C of this part, which normally require the public financial disclosure report of a reporting individual to
indicate the contents of a trust's portfolio. Further, as described in paragraph (b)(3) of this section, in the case of
trusts which are certified, the normal application of 18 U.s.C. 208 and other Federal conflict of interest laws is
ameliorated by the Act in accordance with the concepts discussed in paragraph (a)(1) of this section.

setin(b) Nature of c•ualified trusts. The public policy concerns and objectives indicated in paragraph (a) of this
stinare fulfilled by the major requirements of this subpart as described in this paragraph (b). The Office of
Government Ethics will apply the standards of this subpart to specific cases.

(1) A truly independent trustee. Under 2634.406, the individual or institution in charge of a qualified
trust, and therefore of investing the assets of the trust, must be independent of the Government official in reality
and appearance. The trustee must not be subject to control or influence in the administration of the trust by any
interested party: the official, his or her spouse, or dependent children. Permissible trustees are limited to members
of professional groups with standards of conduct governing their actions as fiduciaries (financial institutions,
attorneys, accountants, investmernt advisers and brokers). The trustee cannot be a relative, employee, or business
partner of the off ici~l, spouse, or dependent children.

(2) A trust document meeting certain minimum standards. Under 2634.404, regarding qualified
diversified trusts, the trust document must, except for limited exceptions, expressly prohibit communications between
the trustee and the Governmen* official, and other interested parties, regarding the trust's holdings and activities.
The trustee must be empowered to make investment decisions independent of any consultation with or control by
the interested parties. Generally, communications about the trust between the interested parties and the trustee
must be in writing. Copies of all written communications must be filed with the Office of Government Ethics. The
trust document must also provide that the interested parties will not attempt to obtain information about the trust
holdings and activities except as specific~ally provided therein.

(3) Relationship to conflict of interest laws--

(i) Qualified blind trusts. In the case of a qualified blind trust (2634.403), an asset placed
in trust by an interested party is considered a financial interest of the Government official for the purposes of 18
U.S.C. 208 and any other conflict of interest statutes or regulations of the Federal Government until the party is
notified by the trustee that the asset has been disposed of, or has a value of less than $1,000. Thus, the trust is
considered blind only as to assets subsequently purchased by the trustee. The interested parties will have no
knowledge of the trustee's acquisitions, and thus the Government official and the other interested parties will be
truly Ilind with respect to these holdings.

O (ii) Qualified diversified trusts. In the case of a qualified diversified trust (2634.404), the
trust's holdings are not deemed financial interests of the Government official for purposes of 18 U.S.C. 208 or any
other Federal conflict of interest law. This type of trust may only be utilized by an official appointed by the
President, by and with the advice and consent of the Senate. lt must be established to the satisfaction of the
Director, Office ot Government Ethics, under 2634.404(b), that the assets of a diversified trust proposed for
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qualification consist of a well-diversified portfolio of readily marketable securities. None of the assets initially placed
in the trust may consist of securities of issuers having substantial activities related to the reporting individual's
primary area of responsibility.

(4) Relationship to Subpart C reporting requirements. Qualified trusts are not subject to the
normally applicable reporting requirements of Subpart C of this part. The less inclusive rules of 2634.402(b) are
applied with respect to qualified trusts pursuant to the Act.

(5) Prior approval of trust document and assets placed in the trust. Before a trust can be certified,
every proposed trust document (see 2634.405) and proposed trustee (see 2634.406) must be approved by the
Office of Government Ethics. This is essential so that the Office can ensure in advance that the proposed trust
arrangement satisfies the letter and spirit of the established standards. Model qualified trust instruments are
available from the Office to attorneys for their use in drafting trust agreements to be proposed for qualification.

(6) Effective sanctions and enforcement. Under the provisions of Subpart G of this part, civil and
criminal sanctions are provided for any Government official or trustee who violates his or her obligation under a
qualified trust. In addition, the Office of Government Ethics has authority under the Act to impose appropriate
administrative or other sanctions.

(c) Certification of pre-existing trusts. Normally, trusts certified by the Director, Office of Government Ethics,
under 2634.405 are newly created trust arrangements formulated by representatives of the interested parties in
consultation with the staff of the Office to meet the established standards. However, in a case where the Director
determines that such action is appropriate to assure compliance with applicable laws and regulations, an existing
trust maybe proposed for certification as a qualified blind trust or qualified diversified trust under the provisions of
2634.403 or 2634.404. In addition to the normally applicable rules of this Subpart D, there are other considerations
that pertain in the case of pre-existing trusts. Interested parties and their representatives are invited to contact the
Office of Government Ethics for further information.

Sec. 2634.402 Special rules In the case of certain trusts.

(a) In general. Notwithstanding the provisions of Subpart C of this part, a reporting individual need not,
except as otherwise provided in this subpart, report the holdings of or the source of income from any of the
holdings of:

(1) Any qualified blind trust, as defined in 2634.403, 0
(2) Any qualified diversified trust, as defined in 2634.404, or

(3) Any "excepted trust," one:

(i) Which was not created directly by the individual, his or her spouse, or any dependent
child, and

(ii) The holdings or sources of income of which the individual, his or her spouse, and any
dependent child have no knowledge.

(b) Subpart C reporting requirements--

(1) Income. In the case of a trust referred to in paragraph (a) of this section except for a qualified
diversified trust, a reporting individual shall report the category of the aggregate amount of the trust's income
attributable to the beneficial interest in the trust of the individual, his or her spouse, or any dependent child under
the rules of Subpart C of this part. In the case of a qualified diversified trust, only amounts actually received in
respect of such a trust by the individual, his or her spouse, or any dependent child, or applied for the benefit of
any such interested party, shall be deemed income derived from the trust for purposes of this part.

(2) Holdings and sources of income. In the case of a trust referred to in:

(i) Paragraph (a)(1) or (a)(2) of this section, no report under Subpart C of this part on

holdings and sources of income is required, oir

(ii) Paragraph (a)(3) of this section, holdings and sources of income shall be reported
under the rules of Subpart C of this part only to the extent that the reporting individual has reasonably specific
knowledge of the holdings and sources of income.

Example 1. A reporting individual, R, is the beneficiary of a family trust created by his grandfather. R --
(i) has never seen the trust instrument, (ii) receives a monthly payment of $500 from the trustee, and (iii) has been
told by his grandfather that the trust assets include large holdings of Canadian mining stock. R does not have any
further specific knowledge about the trust and its holdings, and the grandfather and trustee have declined to provide
further information. This trust would be considered by the Office of Government Ethics to be an excepted trust
described in paragraph (a)(3) of this section. R is obligated to report $6,000 as income from the trus' in his annual
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financial disclosure report filed under Subpart C, and under 2634.301(d) he would report that he is a beneficiary
of an excepted trust which he believes to have Canadian mining stock among its holdings.

"Example 2. During 1979, the trustee of reporting individual M's qualified diversified trust makes payments
as follows: (i) A monthly distribution of $1,000 to M as specified in the trust instrument, (ii) $4,000 to M's wife for
medical expenses pursuant to the trustee's discretion under the terms of the trust instrument, and (iii) $2,500 to M's
son for educational expenses pursuant to the trust instrument. For 1979, $18,500 is deemed to be the income
derived from the trust and should be reported under Subpart C of this part; notwithstanding, that the actual income
attributable to the interests of M, his spouse, and dependent children in the qualified diversified trust might be a
greater amount. The actual amount must be kept confidential by the trustee and, under 2634.404, not revealed to
the interested parties.

Example 3. Note that $18,500 would be the income deemed to have been derived from the qualified
"diversified trust in Example 2, even if the actual income attributable to the interests of the interested parties was
less than $18,500 or even if the trust had a net loss for the year.

Sec. 2634.403 Qualified blind trusts.

(a) Definition. For purposes of 2634.402, the term "qualified blind trust" means a trust certified by the
Director, Office of Government Ethics, under 2634.405 which includes the provisions described in paragraph (b) of
this section and has an independent trustee (as defined in 2634.406). See section 202(f)(3) of the Act.

(b) Required provisions. The trust instrument which establishes a trust to which this section applies must
provide that --

(1) The trustee in the exercise of his or her authority and discretion to manage and control the
assets of the trust shall not consult or notify any interested party;

(2) The trust shall not contain any asset the holding of which by an interested party is prohibited
by any law or regulation;

(3) The trustee shall notify promptly the reporting individual and the Director, Office of Government
Ethics, when any particular asset transferred to the trust by any interested party has been completely disposed of
or when the value of that asset becomes less than $1,000;

(4) The trust tax return shall be prepared by the trustee or his or her designee, and the return
and any information relating thereto, other than the trust income summarized in appropriate categories necessary
to complete an interested party's tax return, shall not be disclosed publicly or to any interested party;

(5) An interested party shall not receive any report on the holdings and sources of income of the
trust, except that the trustee shall--

(i) Make quarterly reports of the aggregate market value of the assets representing the
interested party's interest in the trust,

(ii) Report the net income or loss of the trust and make any other reports necessary to

enable the interested party to complete an individual tax return required by iaw, and

(iii) Provide the information described in 2634.402(b) (relating to reporting of income);

(6) Except for communications which consist solely of requests for distributions from the trust,
which shall not specify whether any such distribution shall be made in cash or in kind, there shall be no direct or
indirect communication between the trustee ano an interested party about the trust unless the communication is in
writing and unless it relates only:

(i) To the general financial interest and needs of the interested party including, but not
limited to, an interest in maximizing income or long-term capital gain,

(ii) To the notification of the trustee of a law or regulation subsequently applicable to the
reporting individual which prohibits the interested party from holding an asset, which notification directs that the
asset not be held by the trust, or

(iii) To directions to the trustee to sell all of an asset initially placed in the trust by an
interested party which in the determination cf the reporting individual creates a conflict of interest or the appearance
thereof due to the subsequent assumption of duties by the reporting individual but nothing in the trust instrument
shall require any such direction;

(7) The interested parties shall not take any action to obtain, and shall take appropriate action to
avoid receiving, information about the holdings of, and the sources of income of, the trust, including obtaining a
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copy of any trust tax return filed by the trustee or any information relating thereto, except for the reports and
information specified in paragraph (b)(5) of this section; and

(8) The trustee and any other person designated in the trust instrument as an investment adviser I
shall fulfil the filing requirements of 2634.407(b) and(c).

Example (A) Professionals employed by the trustee to prepare the trust tax return should be cautioned
against sending informational copies to any interested party, and (B) An interested party who inadvertently receives
in the mail a broker's confirmation of a transaction for the trust should send the confirmation to the trustee with an
accompanying letter instructing the trustee to take steps to assure that the party will not receive such confirmations
in the future (a copy of such a letter must be sent to the Office of Government Ethics pursuant to 2634.407(c)).
Paragraph (b)(7) of this section prohibits any activity by interested parties to obtain, directly or indirectly, any
information which under the rules of this section is precluded from interested parties. The paragraph also specifically
prohibits the passive receipt of precluded information by interested parties. Accordingly, interested parties and
trustees, their staffs, and professionals who may be employed by them are required to exercise a high degree of
"diligence to safeguard against inadvertent disclosure of precluded information to the interested parties.

Sec. 2634.404 Qualified diversified trusts.

(a) Definition. For purposes of 2634.402, the term "qualified diversified trust" means a trust certified by the
Director, Office of Government Ethics, under 2634.405 which has a portfolio as specified in paragraph (b) of this
section, includes the provisions described in paragraph (c) of this section, and has an independent trustee (as
defined in 2634.406). This certification may be granted only in the case of individuals described in paragraph (e)
of this section. See section 202(f)(4)(B) of the Act.

(b) Required portfolio--

(1) In general. It must be established to the satisfaction of the Director, Office of Government
Ethics, that the assets of the trust proposed for qualification consist of a well-diversified portfolio of readily
marketable securities. Accordingly, the reporting individual, or a representative of the individual, shall provide the
Director with a detailed listing of the securities proposed for inclusion in the portfolio, specifying their market values
and demonstrating that the requirements of this paragraph (b) have been met. None of the assets initially placed
in the trust may consist of securities of issuers having substantial activities related to the reporting individual's
primary area of responsibility. No limitations are established under this paragraph with respect to--

(i) Cash, or

(ii) Debt instruments issued by the United States or its non-corporate instrumentalities.

(2) Well-diversified--

(i) Portfolios which exceed $ 250,000. In the case of a trust which has assets with a total
market value which exceeds $250,000, the portfolio will be deemed well-diversified, for purposes of this section,
unless the trust holds --

(A) Securities of any issuer which have a market value which exceeds twenty
percent of the total market value of the portfolio, or

(B) Securities substantially related to any industry or economic sector which have
a market value which exceeds thirty percent of the total market value of the portfolio. Notwithstanding the
preceding sentence, the Office of Government Ethics may authorize limited deviations from the standards of this
paragraph (b)(2)(i) with respect to the holdings initially transferred to the trust in cases where, under all the facts ,
and circumstances, the Office determines that overall portfolio balance has been achieved.

Example. In unusual circumstances involving a divorce settlement, the proposed initial portfolio of a trust
with a total market value o. $350,000 is determined by the Office of Government Ethics to have overall balance and
is deemed well-diversified even though securities of three utilities represent 32 percent of the portfolio's total market
value and the securities of one bank
represent 23 percent. However, the trustee may not purchase additional utility or bank securities while the
percentages of portfolio market value they represent continue to exceed the standards of paragraph (b)(2)(i) of this
section.

(ii) Portfolios which do not exceed $250,000. The Office of Government Ethics recognizes
that it is impractical in the case of smaller trusts to expect the same quantitative diversification with respect to initial
holdings that is required in the case of larger trusts. Consequently, in the case of a trust which has assets with a
total market value which does not exceed $250,000, the Office may authorize a lesser degree of diversification than 0
the standards of paragraph (b)(2)(i) of this section with respect to the holdings initially transferred to the trust in
cases where, under all the facts and circumstances, the Office determines that overall portfolio balance has been
achieved.

80 - 22



EXECUTIVE BRANCH FINANCIAL DISCLOSURE .... 5 CFR 2634

Example. A proposed initial portfolio with a total market value of $100,000 contains four listed securities,
each representing a different industry or economic sector. Two of the securities each have a market value of
$24,000, and the other two securities each have a market value of $26,000. The portfolio will be deemed to be
well-diversified.

(iii) Consultation. Interested parties and their representatives are invited to consult with
the Office of Government Ethics on the question of whether overall portfolio balance has been achieved in particular
cases.

(3) Readily marketable. A security will be deemed readily marketable, for purposes of this section,
if:

(i) Daily price quotations for the security appear regularly in newspapers of general
circulation, such as the Wall Street Journal, New York Times, and Washington Post, and

(ii) The trust holds the security in a quantity which does not unduly impair liquidity.

(c) Required provisions. The trust instrument which establishes a trust to which this section applies must
provide that:

(1) The trustee in the exercise of his or her authority and discretion to manage and control the
assets of the trust shall not consult or notify any interested party;

(2) The trustee shall not acquire any securities in excess of the diversification standards of
paragraph (b)(2)(i) of this section;

(3) The trustee shall not disclose publicly or to any interested party information as to the
acquisition, retention, or disposition of any particular securities;

(4) The trust tax return shall be prepared by the trustee or his delegate, and such return and any
information relating thereto shall not be disclosed to the public or to any interested party;

(5) An interested party shall not receive any report on the holdings and sources of income of the
trust; except that the trustee shall:

(i) Make quarterly reports of the aggregate market value of the assets representing such
interested party's interest in the trust, and

(ii) Provide the information described in 2634.402(b) (relating to reporting of income);

(6) Except for communications which consist solely of requests for distributions from the trust,
which shall not specify whether any such distribution shall be made in cash or in kind, there shall be no direct or
Indirect communication between the trustee and an interested party about the trust unless the communication is In
writing and unless it relates only--

(i) To the general financial interest and needs of the interested party (including, but not
limited to, an interest in maximizing income or long-term capital gain), or

(ii) To information, documents, and funds provided by, or needed from, the interested
party to effectuate the provisions of paragraph (d) of this section;

(7) The Interested parties shall not take any action to obtain, and shall take appropriate action to
avoid receiving, information about the holdings of, and the sources and amounts of income of the trust Including
obtaining a copy of any trust or personal tax return filed by the trustee or any information relating thereto, except
for the reports and information specified In paragraph(c)(5) of this section; (with respect to paragraph (c)(7) of this
section, see Example 1 following 2634.403(b)), and

(8) The trustee and any other person designated in the trust instrument as an investment adviser
shall fulfill the filing requirements of 2634.407(b) and(c).

(d) Personal income tax returns. In the case of a trust to which this section applies, the trustee shall be
given power of attorney to prepare, and shall file, on behalf of any interested party, the personal income tax returns
and similar returns which may contain information about the trust. Appropriate Internal Revenue Service power of
attorney forms shall be vised for this purpose. Communications regarding decisions such as whether to file joint or
separate returns, the portions of a tax obligation to 'N borne by each spouse, the amounts and timing of tax
payments, and the sources of funds therefor, shall oe subject to paragraph (c)(6)(ii) of this section.
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(e) Applicability. The provisions of this section shall be applicable only in the case of a trust created for
the benefO of a reporting individual appointed to his or her office by the President, by and with the consent of the
Senate, or the spouse or dependent child of such a person. In the case of a reporting individual whose nomination q
is before a Senate committee, the individual must inform the Committee of his or her intention to establish a
qualified diversified trust at the time his or her financial disclosure report is filed with the Committee. This
notification is not required of a reporting individual who is already in office. This section is not applicable in the case
of members of the uniformed services or foreign service officers in the State Department.

Sec. 2634.405 Certification of trusts proposed for qualification; other matters.

(a) General rule. In any case in which an interested party desires to have a trust certified as a qualified
blind trust or qualified diversified trust under the provisions of 2634.403 or 2634.404, respectively, the party or his
or her representative should consuft with the Director, Office of Government Ethics (or his or her delegate), as to
the appropriateness of and requirements for certification in the particular case. In order to assure timely trust
certification, the interested party shall be responsible for the expeditious submission to the Office of all required
documents and responses to requests for information. A trust will be certified by:

(1) The Director in the case of a qualified blind trust, or

(2) The Director in concurrence with the Attorney General in the case of a qualified diversified
trust, only if it is established to the Director's satisfaction that the requirements of section 202 of the Act and this
subpart have been met and that certification in the case is in the public interest and consistent with the policies
established by those provisions and other applicable laws and regulations. Certification shall be indicated by a letter
from the Director to the interested parties or their representative. The certification of qualified trusts and the Office
of Government Ethic's blind trust program are for the primary benefit of the public through ensuring the confidence
of the public in the integrity of the Government's decisional processes and officials. The Office shall maintain a
continuing assessment of the appropriateness of any certification which has been granted. Certification of a trust
may be revoked pursuant to the rules of Subpart I of this part. The terms of a qualified trust are normally
irrevocable. The terms may not be amended, except with the prior written approval of the Director upon a showing
of necessity and appropriateness.

(b) Absence of control by interested party. Except as expressly approved by the Director, Office of
Government Ethics, in the case of a trust proposed for certification under the provisions of 2634.403, any asset
transferred to a trust under this subpart shall be free of any restriction on its transfer or sale. Accordingly, in the
case of interests in tax shelters, partnerships, and close corporations, the Interested party shall demonstrate to the
satisfaction of the Director that, under all the facts and circumstances, the interests are free of any restriction with
respect to their transfer or sale.

(c) Interested party, defined. For purposes of this subpart, the term "interested party* means a reporting
individual, the spouse, and any dependent child in a case in which the individual, spouse, or dependent child has
a beneficial interest in the principal or income of a trust proposed for certification. (d) Restrictions applicable
to trustees. The trustee of a qualified blind trust or qualified diversified trust shall not knowingly or negligently:

(1) Disclose any information to an interested party with respect to the trust that may not be
disclosed under any provision or requirement of this subpart,

(2) Acquire any holding:

(i) Directly from an interested party without the prior written approval of the Director, or

(ii) The ownership of which is prohibited by, or not in accordance with the terms of, the
!rust instrument,

(3) Solicit advice from any interested party with respect to such trust, which solicitation is
prohibited by any provision or requirement of this subpart or the trust instrument, or

(4) Fail to file any document required by this subpart.

(e) Restrictions applicable to reporting individuals. In the case of a qualified blind trust or qualified
diversified trust, a reporting individual shall not knowingly or negligently:

(1) Solicit or receive any information about the trust that may not be disclosed under any provision
or requirement of this subpart, or

(2) Fail to file any document required by this subpart.

Sec. 2634.406 Independent trustee, defined.
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(a) -eneral rule. For purposes of this subpart, the term "inoependent trustee" shall include any person
referred to in paragraph (b) of this section who, under all the facts and circumstances, is determined by the
Director, Office of Government Ethics to be independent of any interested party with respect to a trust proposed
for qualification under this subpart. Appropriate documentation to establish the independence of a proposed trustee
or any other person to be designated in a trust instrument shall be submitted to the Office of Government Ethics
in writing. Approval of a proposed trustee or any other person designated in a trust instrument to perform fiduciary
duties shall be granted only if it is established to the Director's satisfaclion that the requirements of section 202
of the Act and this subpart have been met and that approval in the case is in the public interest and consistent
with the policies established by those provisions and other applicable laws and regulations. The Director shall
indicate approval of a proposed trustee, and of any other person designated in the !rust instrument to perform
fiduciary duties including those of an investment adviser, by personal signature on properly executed Certificates
of Independence submitted to the Office of Government Ethics in the form prescribed by Appendix A of this part.
Certification shall be indicated by a letter from the Director to the interested parties or their representative. The
approval of proposed trustees and other persons designated in trust inistruments and the Office of Government
Ethic's blind trust prngram are for the primary benefit of the public through ensuring the confidence of the public
in the integrity of the Government's decisional processes and officials. The Office shall maintain a continuing
assessment of the appropriateness of any approval which has been granted. Approval of a trustee or any other
designated person maybe revoked pursuant to the rules of subpart I.

(b) Eligible person. A person, to be eigible to serve as a trustee under this section, must be:

(1) A financial institution, which is a "bank" as defined in 15 U.S.C.80b-2(a)(2);

(2) An attorney, who is admitted to practice before the highest court of any jurisdiction;

(3) A certified public accountant;

(4) A "broker", as defined in 15 U.S.C. 78c(a)(4); or

(5) An "investment adviser", who is a person as defined in 15 U.S.C.80b-2(a)(11) or who
demonstrates to the satisfaction of the Director general involvement in his or her role as such an adviser in the
management or control of trusts.

(c) Requirements. No eligible person shall be determined to be independent under this section unless that
person, or any officer or employee thereof, involved or to be involved in the management or control of the trust:

(1) Is independent of and unassociated with any interested party so that that person cannot be
controlled or influenced in the administration of the trust by any interested party,

(2) Is not or has not been an employee of an interested party, or any organization affiliated with
any interested party and is not a partner of, or involved in any joint venture or other investment with, any interested
party, and

(3) Is not a relative of any interested party. Accordingly, an otherwise eligible person who shares
in a business enterprise or other undertaking with any interested party shall not be deemed to be independent
under the rules of this paragraph (c).

Example 1. Reporting individual R terminates his partnership in a law firm upon nomination to a full-time
government position. R wishes to have T, a partner in R's former firm, serve as his trustee. T may serve as R's
trustee.

Example 2. In Example 1, T would have been precluded from serving as R's trustee if additionally:
(i) They both serve on the board of a local bank,
(ii) They are each limited partners in a tax shelter or operating business venture, or
(iii) Their spouses jointly operate a commercial venture,

Example 3. In Example 1, T would not have been precluded from serving as R's trustee if additionally:
(i) They both serve on a committee of their country club,
(ih) They each bought XYZ Corp. listed stock, after it was discussed by them during a golf weekend several

months ago, or
(iii) R had purchased an office building from T.

Sec. 2634.407 Special filing requirement In the case of qualified trusts.

(a) Reporting individuals. In the case of any qualified blind trust or qualified diversified trust, the reporting
individual shall:

(1) Execution. Within thirty days after the trust is certified under 2634.405(a) by the Director, Office
of Government Ethics, file with the Director a copy of:
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(i) The executed trust instrument of the trust, and

(ii) A list of the assets which were transferred to the trust, categorized as to value in
accordance with 2634.304. The provisions of any trust filed with the Director under this paragraph which relate to
the testamentary disposition of the trust assets need not be reported. If reported, the provisions shall not be subject
to public disclosure.

(2) Transfer of assets. Within thirty days of transferring an asset, other than cash, to the trust, file
a report with the Director, Office of Government Ethics, which shall briefly describe each asset, categorized as to
value in accordance with 2634.304.

(3) Dissolution. Within thirty days of the dissolution of the trust --

(i) File a report of the dissolution with the Director, Office of Government Ethics, and

(ii) File with the Director, a list of assets of the trust at the time of the dissolution,
categorized as to value in accordance with 2634.304. Any document filed under the requirements of this paragraph
shall be subject to the public disclosure requirements of 2634.602.

(b) Trustees. The trustee of a qualified blind trust or qualified diversified trust, and any person in addition
to a party to the trust designated in the trust instrument as an investment adviser, shall file with the Director, Office
of Government Ethics, by the May 15 following any calendar year during which the trust was in existence a properly
executed Certificate of Compliance in the form prescribed by Appendix B of this part. In addition, the trustee shall
maintain and make available for inspection by the Office of Government Ethics, as it may from time to time direct,
the trust's books of account and other records and copies of the trust's tax returns !or each taxable year of the
trust. Any document (and the information contained therein) inspected under the requirements of this paragraph
(other than a Certificate of Compliance) shall not be subject to the public disclosure requirements of 2634.602. and
shall not be disclosed to any interested party.

(c) Written communications. In the case of any written communication with respect to a qualified blind trust
or qualified diversified trust, which is described in 2634.403(b)(6) or 2634.404(c)(6), respectively, a copy of the
communication shall, within five days of its date, be filed by the parson initiating the communication with the
Director, Office of Government Ethics. In the case of a qualified diversified trust, notwithstanding the preceding
sentence, written communications not described in the third sentence of 2634.404(d) which consist entirely of
reports from interested parties of their transactions and occurrences unrelated to the trust made to the trustee to

effectuate the provisions of that section shall (in lieu of being filed with the Director) be retained by the trustee and
are subject to inspection under paragraph (b) of this section.

Sec. 2634.408 Effective date.

The provisions of this subpart shall be applicable to trusts certified as approved qua!ified blind trusts or qualified
diversified trusts after October 26, 1978. In the case of a trust certified prior to November 1.
1980, notwithstanding the preceding sentence, the Director of the Office of Government Ethics may exempt the trust
from specific provisions of this part if he or she determines, upon application of the trustee or any interested party,
that exemption is necessary and appropriate to avoid impracticality or undue hardship.

SUBPART E: SPECIAL PROVISIONS

Sec. 2634.501 Outside earned Income.

(a) Limitation. All reporting individuals:

(1) Who occupy full-time positions in the Executive Branch, appointment to which is made by the
President by and with the consent of the Senate, and who are compensated at a rate of pay specified for GS-16
or above of the General Schedule prescribed by 5 U.S.C. 5332, or

(2) Who are employees of the White House Office and are compensated at a rate equivalent to
level II of the Executive Schedule under 5 U.S.C. 5313, may not have in any calendar year outside earned income
at 'ibutable to that calendar year which is in excess of 15 percent of that compensation.

(b) Defined. For the purposes of this section, the term Ooutside earned income" means wages, salaries,
commissions, professional fees and other compensation received for personal services actually rendered, other than
for services for the United States Government described in paragraph (a) of this section. Income received

(1) By an inactive partner, or

(2) From in*estments with respect to which the personal services of the reporting individual are
not a material factor, shall not be deemed outside earned income for purposes of this section. The term does not
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include amounts received during a period in which the reporting individual was not employed as spocified by
paragraph (a) of this section for personal services actually rendered during the period.

limitations on outside employment which may be imposed on employees of a particular agency.

See- 2634.5q02 Waivers

(a) With respect to reporting requirements: Section 201(i) of the Act authorizes the Director to grant a
waiver for officers and employees Nf they have served fewer than 130 days in a calendar yoar. For the rules relating
to this waiver, see 2634.205.

(b) With respect to gifts: Section 202(a)(2)(D) of the Act authorizes the Director to grant a waiver in an
unusual case with respect to the necessity for aggregating gifts. For the rules relating to this waiver, see
2634.303(g).

SUBPART F: PROCEDURE

* Sec. 2634.601 Report forms. (this section not relprodued).

So& 2634.602 FilIng of reporte.

(a) Except as otherwise provided in this section, a reporting individual shall file the report required under
this part with the designated agency ethics official at the agency in which the individual:

(1) Is serving,

(2) Served prior to termination of employment, or

(3) Will serve.
The designated agency ethics official shall not* on any report or supplemental report the date it is received.

(b) The President anr Vice President shall file their reports with the Director of the Office of GovernmentO- Ethics.

(c) Each agency shall transmit to the Director. Office of Government Ethics, copies of the reports required
to be filed by:

(1) The Postmaster General.

(2) The Deputy Postmaster General,

(3) The governors of the Board of Governors of the United States Postal Service,

(4) Degated agency ethics officials,

(5) Emploees of the White House Office who are described in 3 U.S.C.105(a)(2)(A) or (B);
e sy of the Office of Vice President who are described in 3 U.S.C. 106(a)(1) (A) or (8), and employees of

the Domesti Poky Staff and Office of Administration (agencies in the Executive Office of the President) who are
described in 3 U.S.C. 107(a)•)XA) or (b)t)(A)(i),

(6) Candidates for the office of President or Vice President, and

(7) Officers and employees in, and nominees to, offices or positions which require confirmation
by the Senat other than those required of members of the uniformed services. Prior to transmitting a copy of the
repon to the Direow, the agency shall, exoept in the caes of the designated agency ethics officials repo, which
shall be reviewed by the head of the agency (or his or her delegate), review the report in accordance with
2634.604(b). The Director " forwad a copy of the report of each nominee to the Senate committee considering
the nomination. (See 2634.604(c) for procedures regarding the review of such reports.)

(d) The Direco shall fie his or her report in the Office of Government Ethics. Upon receipt, the report will
be made Immediately avaiele to the public in accordance with this part,

(a) Candidates for President and Vice President ideknified in 2634.201 (d),oher than an incumbant President
or Vice Presilem, shall file their reports with the Federal Election Commission which in turn shall send copies of
such reports to the Office of Government Ethics pursuant to paragraph (c) of this section.

(f) Members of the uniformed services identified in 2634.202(c). shall file thei reports with thd Secrear"
concented.
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Sec. 2634.603 Custody of and public access to reports.

(a) Each agency shall make each report filed with it under this part available to the public in accordance
with the provisions of this section, together with a copy of the official position description of the Government office
or position held by the reporting individual involved, if available.

(b) This section does not require public availability of the report filed by any individual in:

(1) The Central Intelligence Agency,

(2) The Defense Intelligence Agency,

(3) The National Security Agency, or

(4) Any individual engaged in intelligence activities in any agency of the United States, if the
President finds that, due to the nature of the office or position occupied by the Individual, public disclosure of the
report would, by revealing the identity of the individual or other sensitive information, compromise the national
interest of the United States. These individuals may be authorized, notwithstanding 2634.701(a), to file any
additional reports necessary to protect their identity from public disclosure if the President first finds that such filings
are necessary in the national interest.

(c) Each agency shall, within fifteen days after any report is actually received by the agency, permit

inspection of the report by, or furnish a copy of the report to, any person who makes a written application stating:

(1) The person's name, occupation and address,

(2) The name and address of any other person or organization on whose behalf the inspection
or copy is requested, and

(3) That the person is aware of the prohibitions on the obtaining or use of the report, as set forth
in paragraph (e) of this section. The application shall be made available to the public throughout the period during
which the report itself is made available to the public. The reviewing officials and the support staffs who maintain
the files, the staff of the Office of Government Ethics, and Special Agents of the Federal Bureau of Investigation
who are conducting a criminal inquiry into possible conflict of interest violations need not submit the application
provided for by this paragraph.

(d) The agency may require a reasonable fee, established by appropriate agency regulation, to recover the
direct cost of reproduction or mailing of such report, excluding any salary of any employee involved in such
process. A copy of the report may be furnished without charge or at a reduced charge If the agency determines
that waiver or reduction of the fee is in the public interest. The criteria used by an agency to determine when a
fee will be reduced or waived shall be established by an appropriate regulation. (e) It is unlawful for any
person to obtain or use a report--

(1) For any unlawful purpose;

(2) Foi any commercial purpose, other than by news and communications media for dissemination
to the general public;

(3) For determining or establishing the credit rating of any individual; or

(4) For use, directly or indirectly, in the solicitation of money for any political, charitable, or other
purpose.

Example 1. The deputy gr'iaral counsel of an agency as its reviewing official (see 2634.105(n)) is
responsible for reviewing the public financial disclosures filed by officials within that agency. The personnel director
for that agency, not exercising functions within the ethics program, wishes to review the disclosure of an individual
within the agency. The personnel director must file ar, application to review the disclosure. However, the supervisor
of an official with whom the deputy general counsel consults with respect to matters arising in the review process
need not file such an application.

Example 2. A state law enforcement agent Is cnnducting an investigation which involves the priva'.
financial dealings of an Individual who has filed a public disclosure. The agent must complete a written application
in order to review or obtain a copy of the statement.

Example 3. A copy of a report is obtained by a reporter for use in a general newspaper article. This copy 0
Is seen on the reporter's desk by an editor who is in charge of a local charity drive. The editor observes that theIs
reporting individual owns a business in his community and sends a personal note to the individual referring to the
business and soliciting a contribution for the charity. This use is prohibited.
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Example 4. A financial institution has received an application for a loan from an official indicating her
present financial status. The official has filed a public financial disclosure with her agenry The financial institution
cannot review the disclosure for purposes of checking the information contained on the -"jlport against that which
appears on the application.

(f) (1) Any report filed with an agency, or transmitted to the Director, Office of Government Ethics,
under this section, shall be retained by the agency or the Office of Government Ethics, or both, as the case may
be. The report shall be made available to the public for a period of six years after receipt of the report. After the
six-year period the report shall be destroyed unless needed in an ongoing investigation, e" cept that in the case of
an individual who filed the report under 2634.201(c) and was not subsequently corfirmed by the Senate, or who
filed the report under 2634.201(d) and was not subsequently elected, the report shall be destroyed one year after
the individual either is no longer under consideration by the Senate or is no longer a candidate for nomination or
election to the Office of President or Vice President.

(2) For purposes of paragraph (f)(1) of this section, in the case of a reporting individual with
respect to whom a trust has been certified under Subpart D of this part, a copy of the qualified trust agreement,
the list of assets initially placed in the trust, and all other publicly available documents relating to the trust shall be
retained until the periods for retention of all other reports on the individual have lapsed under paragraph (f)(1) of
this section.

Sec. 2634.604 Review of reports.

(a) In general. Reports shall be reviewed by the appropriate reviewing official within 60 days after the date

of filing. Reports reviewed by the Director, Office of Government Ethics, shall be reviewed within 60 days from the
date each report was transmitted by the agency to OGE.

(b) Responsibilities of reviewing officials--

(1) Initial review. The reviewing official shall review ,,ach report to determine to his or her
satisfaction that:

(i) Each item is completed, and

(II) No interest or position disclosed on the form violates or appears to violate:

(A) Any applicable provision of Chapter 11 of 18 U.S.C. Part 1,

(B) The Ethics in Government Act of 1978, as amended, and the regulations
promulgated thereunder,

(C) Executive Order 11222 and applicable regulations promulgated thereunder,or

(D) Any other statute or regulation applicable to the employees of the reviewing
official's agency. The reviewing official shall not sign and date the report until that determination is made. A
reviewing official need not audit the report to ascertain whether the disclosures are correct; disclosures are to be
taken at "face value" unless there is a patent omission or ambiguity or the official has independent knowledge of
matters outside the report. A report which Is signed by a reviewing official, however, shall signify that the agency
in which the reporting individual serves has found that the information contained in the report discloses no conflict
of interest under applicable laws and regulations and that the report fulfills the requirements of this paragraph (b)(1).

(2) Requests for additional information. If the reviewing official believes that add:. mation
is required, the official shall request this information indicating a date by which the information must . itted.
This additional information shall be made a part of the report.

(3) Review on basis of additional information. If the reviewing official concludes on the basis of
the information disclosed in the report and any additional information required under paragraph (b)(2) of this section
that:

(i) The report fulfills the requirements of paragraph (b)(1) of this section, the reviewing
official shall sign and date the report, or

(ii) The report does not fulfill the requirements of paragraph (b)(1) of this section, the
official shall:

(A) Notify the reporting individual of this opinion,
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(B) Afford the reporting individual a reasonable opportunity for an oral or written
response, and

(C) Determine on the basis of the response whether or not the report fulfills the
requirements.

(4) Review to determine remedial action. If the reviewing official concludes, after following the
procedure set forth In paragraph (b)(3)(ii) of this section, that:

(I) The report fulfills the requirements of para.raph (b)(1) of this section, the reviewing
official shall sign and datk the rs" .)rt and notify the reporting individual in writing that this action was taken; or

(ii) The report does not fulfil the requirements of paragraph (b)(1) of this section, the
reviewing official shall:

(A) Notify the individual of that opinion,

(B) Afford the individual an opportunity for personal consultation, if practicable,

(C) Determine what remedial action should be taken to bring the report into
compliance, and

(D) Notify the individual in writing of the remedial action required, indicating a
date by which that action must be taken. Except in unusual situations which must be fully documented to the
sati3faction of the reviewing official, remedial action shall be completed within 90 days from the date the individual
was notified that the-action would be required.

(5) Remedial steps. Remedial steps may include, as appropriate:

(i) Divestiture of the conflicting interest,

(ii) Restitution,

(iii) The establishment of a qualified trust under section 202(f) of the Act,

(iv) Request for an exemption under 18 U.S.C. 208(b),

(v) Recusal, or

(vi) Voluntary request by the individual for transfer, reassignment, limitation of duties or
resignation.

(6) Compliance or referral.

(I) If the reporting individual complies with a written request for remedial action required
under paragraph (b)(4)(ii), the reviewing official shall indicate in the comment section of the report that this action
has been taken and shall sign and date the report. The reviewing official shall send to the reporting individual
written notification of the signing and of the addition of the comment to the form.

(ii) If the reporting individual does not comply with a written request for remedial action
transmitted under paragraph (b)(4)(ii) of this section, the reviewing official shall notify the Office of Government
Ethics and refer the matter for appropriate action to:

(A) The President, where the reporting individual is in a position, other than in

the uniformed services, appointment to which requires the advice and consent of the Senate,

(6) The Secretary concerned, for a member of the uniformed services, or

(C) The head of the agency, for any other officer or employee, except in the
case of the Postmaster General or Deputy Postmaster General, the Director of the Office of Government Ethics
shall recommend to the Governors of 'he Board of Governors of the United States Postal Service the action to be
taken. In unusual circumstances, the Office of Government Ethics may order corrective action as authorized by
section 402(b)(9) of the Act.

(7) Appropriate action. Appropriate action includes changes in assigned duties or adverse action
in accordance with the procedures set forth in 5 CFR Part 752.

(8) -Scope of this paragraph. The provisions of this paragraph (b) shall not apply in the case of
the President or Vice President, or a candidate or nominee for such office.
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(c) Expedited procedure in the case of individuals appointed by the President and subject to confirmation
by the Senate. Notwithstanding paragraph (a) ol this section, in the case of a report filed by an Individual described
In 2634.201(c) who is nominated to a position, by the President, by and with the advice and consent of the Senate:

(1) The Executive Office of the President shall furnish the financial disclosure reporting forms to
the nominee and shall forward the completed report to the designated agency ethics official at the agency in which
the nominee will serve or is serving; or when appropriate, the nominee shall file the completed report directly with
the designated agency ethics official.

(2) The designated agency ethics official shall review the report and, only after the official
completes a review in accordance with paragraph (b)(1) of this section and concludes that there is no conflict of
interest under applicable laws and regulations, the official shall:

(i) Attach to the report a copy of the official position description (when available) of the
position to be filled by the nominee;

(ii) Personally certify the report and date the certification;

(iii) Write an opinion letter to the Director, Office of Government Ethics, certifying that
there is no conflict of interest under applicable laws and regulations, and discussing:

(A) Any problems which the official encountered in reaching the conclusions upon
which that certification is based and describing the resolution of the problems, and

(B) Any specific commitment, agreement, recusal, or other undertaking by the
nominee to resolve any such problem through recusal, divestiture or similar action (with a copy of any such
commitment, agreement, recusal, or other undertaking which has been reduced to writing to be sent to the Director
as soon as it is available); and

(iv) Deliver the letter and report to the Director, Office of Government Ethics, within three
days after the receipt of the report by the agency in which the nominee will serve or is serving.

(3) The Director of the Office of Government Ethics shall review the report and the letter from the
designated agency official and, if satisfied that there is no unresolved conflict, the Director shall sign the report and
date the approval. The Director shall submit the report with a letter to the Senate Committee involved expressing
the Director's opinion that on the basis of information contained in the report the nominee is in compliance with
applicable laws and regulations.

(4) If in the case of any nominee or class of nominees for any reason the expedited procedure
specified in this paragraph (c) cannot be completed within the time set forth in paragraph (c)(2)(iv) of this section,
the designated agency officia! shall inform the Director. When necessary and appropriate in the case of a class of
nominees, the Director may modify the rule of that paragraph with respect to a particular department or agency.

(d) Updated disclosure of earned income and honoraria in the case of an individual nominated by the
President to a position to which appointment is subject to confirmation by the Senate--

(1) General Rule. Each individual described in 2634.201(c) who is nominated by the President to
a position to which appointment is subject to confirmation by the Senate shall, at or before the commencement of
the first Senate Committee hearing to consider the nomination, submit to the Committee an amendment to his or
her report previously filed under 2634.201(c) which shall update, through the period ending no earlier than five days
prior to the date of the commencement of the hearing, the disclosure of items and other data with respect to (i)
outside earned income, as defined in 2634.501(b), without application of its last sentence, and (ii) honoraria, as
defined in 2634.105. Such Individual shall transmit copies of the amendment to the designated agency ethics
official referred to in paragraph (c)(1) of this section and to the Office of Government Ethics.

(2) Additional certification. In each case to which this paragraph applies, the Director of the Office
of Government Ethics shall, at the request of the Committee considering the nomination, submit to it with respect
to the updated disclosure an opinion letter of the nature described in paragraph (c)(3) of this section. In the event
of such a request, the expedited procedure provided for by paragraph (c) shall apply to the updated disclosure
which shall, for purposes of that paragraph, be deemed a report filed.

Sec. 2634.605 Advice and opinions.. For purposes of assisting both current and former employees in avoiding situations in which they would not be in
compliance with applicable laws and regulations and to inform members of the public--
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(a) The Director, Office of Government Ethics, will render advisory opinions on matters of general
applicability or on important manors of first impression after, to the extent practicable, providing interested parties
with an opportunity to transmit written comments on the request for the advisory opinion, and whereby such
advisory opinions are compiled, published, and made available to agency ethics counselors and the public; and

(b) Each Secretary concerned and designated agency official, including the President in the case of
individuals employed In the Executive Office of the Pre3ident, shall maintain a list of those circumstances or
situations which have resulted or may result in non-compliance with such laws or regulations; such list shall be
periodically published, and shall be furnished to those ;ndividuals employed within the agency who are required to
file reports under this part, however, the absence of any situation or circumstance from such a list shall not be
construed as an indication that an individual in such circumstance or situation would be in compliance with such
laws or regulations.

SUBPART G: PENALTIES AND REMEDIAL ACTION

Sec. 2634,701 Failure to file or falsifying reports.

(a) Civil action. The Attorney General may bring a civil action in any appropriate United States District
Court against any individual who knowingly and willfully falsifies or who knowingly or willfully fails to file or report
any information required under this part. The court in which the action is brought may assess against the individual
a civil penalty in any amount, not to exceed $5,000.

(b) Referral of cases. The head of each agency, each Secretary concerned, or the Director, Office of
Government Ethics, as the case may be, shall refer to the Attorney General the name of any individual he or she
has reasonable cause to believe has willfully tailed to file a report or has willfully falsified or willfully failed to fiie
required information.

(c) Administrative remedies. The President, the Vice President, the Director, Office of Government Ethics,
the Secretary concerned, the head ot each agency, and the Office of Personnel Management, may take any
appropriate personnel or other action in accordance with applicable law or regulation against any individual failing
to file a report or falsifying or failing to file required information. This action includes adverse action under 5 CFR
Part 752.

Sec. 2634.702 Certain actions In the case of qualified trusts.

(a) The Attorney General may bring a civil action in any appropriate United States District Court against 0
any individual who knowingly and willfully violates the provisions of 2634.407(a) (1) and (2). The court in which the
action is brought may assess against the individual a civil penalty in any amouit, not to exceed $5,000.

(b) The Attorney General may bring a civil action in any appropriate United States District Court against

any individual who negligently violates the provisions of 2634.407(a)(1) and (a)(2). The court in which the action is
brought may assess against the individual a civil penalty in any amount, not to exceed $1,000.

Sec. 2634.703 Misuse of reports.

The Attorney General may bring a civil action against any person who obtains or uses a report filed under this part
for any purpose prohibited by section 205(c)(1) of the Act and 2634.603(e). The court in which the action is brought
may assess against the person a penalty in any amount, not to exceed $5,000. This remedy shall be in addition
to any other remedy available under statutory or common law.

SUBPART H: ETHICS AGREEMENTS

Sec. 2634.801 Scope.

This subpart applies to ethics agreements made by reporting individuals (see 2634.202) to resolve potential or
actual conflicts of interest.

Sec. 2634.802 Requirements.

(a) Ethics Agreement defined. Except as provided in subsection (c) of this section, the term "ethics
agreement" shall for the purposes of this subpart include any undertaking to carry out one or more of the following
actions:

(1) Recusal or disqualification from one or more particular matters or categories of official action;

(2) Divestiture of a financial interest or interests;

(3) Resignation from a non-federal business or other entity;
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(4) Participation in one or more particular matters or categories of official action upon the issuance
of an 18 U.S.C. 208(b)(1) waiver; or

(5) Establishment of a blind trust unoer this Act.

(b) Time limit,. The ethics agreement shall specify that the individual must complete the action which he
or she has undertaken within a period not to exceed 3 months from the date of the agreement, except in cases
of unusual hardship as determined by the Office of Government Ethics.

(c) Exception. An ethics agreement shall not include an undertaking by a reporting individual to carry out
an action listed in subsection (a) of this section if the power to permit or deny the action by such individual has
been granted by statute to an agency or official who has not approved the undertaking. See, for example,
Department of Energy Organization Act, Pub. L.95-91, Sections 602(a) and 606 (a) and (b).

Example. An official of the Boeing Company is nominated to a Department of Defense position requiring
the advice and consent of the Senate. As a condition of assuming the position the individual has agreed to divest
himself of his Boeing stock which he recently acquired while he was an officer with the company. However, a
Securities and Exchange Commission law and regulation preclude officers of public corporations from deriving a
profit from the sale of stock in the corporation in which they hold office within 6 months of acquiring the stock, and
direct that any such profit must be returned to the issuing corporation or its stockholders. Since meeting the usual
3-month time limit specified in this subpart might entail losing any profit that might be realized on the sale of the
stock, the Boeing official requests that such limit be extended beyond the end of the 6-month period imposed by
the Commission to enable any profits from the transaction to inure to his benefit. Written approval would have to
be obtained from the Office of Government Ethics to extend the customary 3-month period.

Sec. 2634.803 NotffIcatIon of ethics agreements.

(a) Nominees to positions requiring the advice and consent of the Senate.

(1) In the case of a nominee referred to in 2634.201 (c), the designated agency ethics official shall
include with the report submitted to the Office of Government Ethics any ethics agreement which the nominee has
made.

(2) A designated agency ethics official shall immediately notify the Office of Government Ethics
of an ethics agreement of a nominee which is made or becomes known after the submission of the nominee's
report to the Office of Government Ethics. This requirement includes an ethics agreement made by a nominee with
the Senate confirmation committee. The nominee for his or her part shall immediately report to the designated
agency official an ethics agreement he or she has made with the committee.

(3) With regard to any ethics agreements made between the nominee and the Office of
Government Ethics, the Office of Government Ethics shall immediately apprise the designated agency ethics official
and the Senate confirmation committee.

(b) Incumbents of positions requiring the advice and consent of the Senate. In the case of a position
requiring the incumbent's confirmation by the Senate, the designated agency ethics official shall immediately apprise
the Office of Government Ethics of any ethics agreement which the incumbent has made.

(c) Designated agency ethics officials not covered by paragraph (a) or (b) and employees of the White
House Office and other agencies referred to in 2634.602(c)(5). A designated agency ethics official not covered by
paragraph (a) or (b) of this section and each employee of the White House Office, the Office of Vice President, or
the Domestic Policy Staff and Office of Administration (agencies in the Executive Office of the President) who is
referred to in 2634.602(c)(5) shall include with his or her initial report submitted to the Office of Government Ethics
any ethics agreement which such official or employee has undertaken and shall immediately apprise the Office of
Government Ethics of any subsequent ethics agreement.

(d) Other reporting individuals. Other reporting individuals desiring to enter into ethics agreements may do
so with the designated agency ethics official. Where an ethics agreement has been made with someone other than
the designated agency ethics official, the officer or employee involved shall immediately apprise the designated
agency ethics official of the agreement.

Sec. 2634.804 Evidence of compliance.

(a) Requisite evidence of action taken.

(1) For ethics agreements of nominees to positions requiring the advice and consent of the
Senate, evidence of any action taken to comply with the terms of such ethics agreements shall be submitted by
the designated agency ethics official, upon receipt of the evidence, to the Office of Government Ethics and to the
Senate confirmation committee.
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(2) For ethics agreements of incumbents in positions which required the advice and consent of
the Senate, evidence of any action taken to comply with the terms of such ethics agreements shall be submitted
promptly by the designated agency ethics official to the Office of Government Ethics. A designated agency ethics
official or an employee referred to in 2634.803(c) of this subpart who is neither a nominee to, nor an incumbent
in, an advice-and-consent position, must also promptly send evidence of any action taken to comply with the terms

of an ethics agreement to the Office of Government Ethics.

(3) In the case of all other reporting individuals, evidence of any action taken to comply w;th the

terms of an ethics agreement must be sent promptly to the designated agency ethics official.

(b) The following materials and any other appropriate information constitute evidence of the action taken:

(1) Recusal. A copy of any recusal instrument listing and describing the specific matters or
subjects to which the recusal applies, a statement of the method by which the agency will enforce the recusal, and
a list of the positions of those agency employees involved in the enforcement (i.e., the individual's immediate
subordinates and supervisors).

Example. A new employee of a Federal safety board owns stock in Nationwide Airlines. She has entered
into an ethics agreement to recuse herself from participating in any accident investigations involving that company's
aircraft until such time as she can complete a divestiture of the asset. She must give a copy of the recusal
instrument to her immediate subordinates and supervisors, and to the designated agency ethics official. The
employee has also agreed to recuse herself from any particular matter
(as that term is used in 18 U.S.C. 208) that might arise with respect to any of her present or future holdings.
There is no requirement to execute a recusal instrument for this type of general recusal, because it is simply a
promise to abide by the terms of the statute.

(2) Divestiture or resignation. Written notification that the divestiture or resignation has occurred.

(3) Waivers. A copy of any waivers issued pursuant to 18 U.S.C. 208(b)(1) or (b)(3) and signed
by the appropriato supervisory official.

(4) Blind or diversified trusts. Information required by subpart D of this part to be submitted to the
Office of Government Ethics for its certification of any qualified trust instrument. If the Office of Government Ethics
does not certify the trust, the designated agency ethics official and, as appropriate, the Senate confirmation
committee should be informed immediately.

Sec. 2634.805 Retention.

Records of ethics agreements and actions described in this subpart shall be maintained with the individual's
financial disclosure report at the agency and additionally, in the case of filers described in paragraphs (a), (b), and
(c) of 2634.803 of this subpart, at the Office of Government Ethics.

SUBPART I: CONFIDENTIAL FINANCIAL DISCLOSURE REPORTS

SeC. 2634.901 Policies of confidential financial disclosure reporting.

(a) The confidential financial reporting system set forth in this subpart is designed to complement the public
reporting system established by title I of the Act. High-level officials in the executive branch are required to report
certain financial interests publicly to ensure that every citizen can have confidence in the integrity of the Federal
Government. It is equally important in order to guarantee the efficient and honest operation of the Government that
other, less senior, executive branch employees, whose Government duties involve the exercise of significant
discretion in certain sensitive areas, report their financial interests and outside business activities to their employing
agencies, to facilitate the review of possible conflicts of interest. These reports assist an agency in administering
its ethics program and counseling its employees. Such reports are filed on a confidential basis.

(b) The confidential reporting system seeks from employees only that information which is relevant to the
administration and application of criminal conflict of interest laws, administrative standards of conduct, and
agency-specific statutory and program-related restrictions. The basic content of the reports required by 2634.907
of this subpart reflects that certain information is generally relevant to all agencies. However, depending upon an
agency's authorized activities and any special or unique circumstances, additional information may be necessary.
In these situations, and subject to the prior written approval of the Director of the Office of Government Ethics,
agencies may formulate supplemental reporting requirements by following the procedures of 2634.103 and
2634.601 (b).

(c) This subpart also allows an agency to request, on a confidential basis, additional information from
persons who are already subject to the public reporting requirements of this part. The public reporting requirements
of the Act address Governmentwide concerns. The reporting requirements of this subpart allow agencies to confront
special or unique agency concerns. If those concerns prompt an agency to seek more extensive reporting from
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employees who file public reports, it may proceed on a confidential, nonpublic basis, with prior written approval from
the Director of the Office of Government Ethics, under the procedures of 2634.103 and 2634.601(b).0(d) The reports filed pursuant to this subpart are specifically characterized as "confidential," and are
required to be withheld from the public, pursuant to section 107(a) of the Act. Section 107(a) leaves no discretion
on this Issue with the agencies. See also 2634.604. Further, Executive Order 12674 as modified by Executive Order
12731 provides, in section 201(d), for a system of nonpublic (confidential) executive branch financial disclosure to
complement the Act's system of public disclosure. The confidential reports provided for by this subpart contain
sensitive commercial and financial information, as well as personal privacy-protected information. These reports and
the information which they contain are, accordingly, exempt from being released to the public, under exemptions
3 (A) and (B), 4, and 6 of the Freedom of Information Act (FOIA), 5 U.S.C. 552(b)(3) (A) and (B), (b)(4), and (b)(6).
Additional FOIA exemptions may apply to particular reports or portions of reports. Agency personnel shall not
publicly release the reports or the information which these reports contain, except pursuant to an order issued by
a Federal court, or as otherwise provided under applicable provisions of the Privacy Act (5 U.S.C. 552a),
and in the OGE/GOVT-2 Governmentwide executive branch Privacy Act system of records, as well as any
applicable agency records system. If an agency statute requires the public reporting of certain information and, for
purposes of convenience, an agency chooses to collect that information on the confidential report form filed under
this subpart, only the special statutory information may be released to the public, pursuant to the terms of the
statute under which it was collected.

(e) Executive branch agencies hire or use the paid and unpaid services of many individuals on an advisory
or other less than full-time basis as special Government employees. These employees may include experts and
consultants to the Government, as well as members of Government advisory committees. it is important for those
agencies that utilize such services, and for the individuals who provide the services, to anticipate and avoid real
or apparent conflicts of interest. The confidential financial disclosure system promotes that goal, with special
Government employees among those required to file confidential reports.

(f) For additional policies and definitions of terms applicable to both the public and confidential reporting
systems, see 2634.104 and 2634.105.

Sec. 2634.902 Transition to the new confidential financial disclosure reporting system.

(a) The new confidential financial disclosure reporting system for executive branch departments and
agencies established by this subpart will become effective on October 5, 1992. Until this subpart becomes effective,Weach executive agency shall continue to comply with its current regulations governing confidential statements
regarding employment and financial interests, as promulgated under prior Executive Order 11222, and 5 CFR part
735, s 735.106 and subpart D, and as preserved by the savings clause of section 502(a) of Executive Order 12674
as modified by Executive Order 12731.

(b) To the extent feasible, agencies should strive to eliminate overlaps between, or gaps in, reporting
periods as the transition to the new confidential reporting system takes place. However, the reporting periods
prescribed under the new system, once effective, must be followed.

(c) Once effective, this new subpart and any other portions of this part applicable to confidential reports
will supersede 5 CFR 735.106, all of subpart D of part 735 of 5 CFR, and any implementing agency regulations
thereunder. See also 2634.103 and 2634.601 and 2634.901 of this subpart concerning requests for new special
supplemental agency regulations and forms, where necessary.

(d) As required by applicable law and Executive order, the confidential statement3 regarding employment
and financial interests which were collected and retained under existing confidential financial disclosure reporting
systems shall continue to be held in confidence. See section 107(a)(2) of the Act, as effective January 1, 1991 (as
well as former section 207(a)(2) thereof, which was effective through December 31, 1990), section 502(b) of
Executive Order 12674 as modified by Executive Order 12731 (and the prior ethics Executive Orders 11222 and
12565), and 2634.901(d) of this subpart.

Sec. 2634.903 General requirements, filing dates, and extensions.

(a) Incumbents. A confidential filer who holds a position or office described in 2634.904 of this subpart and
who performs the duties of that position or office for a period in excess of 60 days during the twelve-month period
ending September 30 (including more than 60 days in an acting capacity) shall file a confidential report containing
the information prescribed in 2634.907 and 2634.908 of this subpart on or before October 31 immediately following
that period. For confidential filers under 2634.904(c) of this subpart, consult agency supplemental regulations.

(b) New entrants.

(1) No later than 30 days after assuming a new position or office described in 2634.904 of this
subpart (which also encompasses the reappointment or redesignation of a special Government employee, including
one who is serving on an advisory committee), a confidential filer shall file a confidential report containing the
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information prescribed in 2634.907 and 2634.908 of this subpart. For confidential filers under 2634.904(c) of this
subpart, consult agency supplemental regulations.

(2) However, no report shall be required if the individual:

(I) Has, within 30 days prior to assuming his position, left another position or office
referred to in 2634.904 of this subpart or in 2634.202, and has previously satisfied the reporting requirements
applicable to that former position, but a copy of the report filed by the individual while in that position should be
made available to the appointing agency, and the individual must comply with any agency requirement for a
supplementary report for the now position;

(ii) Has already filed such a report in connection with consideration for appointment to the
position. The agency may request that the individual update such a report if more than six months has expired
since it was filed.

(3) Notwithstanding the filing deadline prescribed in paragraph (b)(1) of this section, agencies may
at their discretion, require that prospective entrants into positions described in 2634.904 of this subpart file their new
entrant confidential financial disclosure reports prior to serving in such positions, to insure that there are no
insurmountable ethics concerns. Additionally, a special Government employee who has been appointed to serve on
an advisory committee shall file the required report before any advice is rendered by the employee to the agency,
or in no event, later than the first committee meeting.

(c) Advisory committee definition. For purposes of this subpart, the term advisory committee shall have the
meaning given to that term under section 3 of the Federal Advisory Committee Act (5 U.S.C. app). Specifically, it
means any committee, board, commission, council, conference, panel, task force, or other similar group which is
established by statute or reorganization plan, or established or utilized by the President or one or more agencies,
in the interest of obtaining advice or recommendations for the President or one or more agencies or officers of the
Federal Government. Such term includes any subcommittee or other subgroup of any advisory committee, but does
not include the Advisory Commission on Intergovernmental Relations, the Commission on Government Procurement,
or any committee composed wholly of full-time officers or employees of the Federal Government.

(d) Extensions. The agency reviewing official may, for good cause shown, grant to any employee or class

of employees a filing extension or several extensions totaling not more than 90 days.

Sec. 2634.904 Confidential filer defined.

The term confidential filer includes:

(a) Each officer or employee in the executive branch whose position is classified at GS-15 or below of the
General Schedule prescribed by 5 U.S.C. 5332, or the rate of basic pay for which is fixed, other than under the
General Schedule, at a rate which is less than 120% of the minimum rate of basic pay for GS-15 of the General
Schedule; each officer or employee of the United States Postal Service or Postal Rate Commission whose basic
rate of pay is less than 120% of the minimum rate of basic pay for GS-15 of the General Schedule; each member
of a uniformed service whose pay grade is less than 0-7 under 37 U.S.C. 201; and each officer or employee in
any other position determined by the designated agency ethics official to be of equal classification; if:

(1) The agency concludes that the duties and responsibilities of the employee's position require
that employee to participate personally and substantially through decision or the exercise of significant judgment,
in taking a Government action regarding:

(i) Contracting or procurement;

(ii) Administering or monitoring grants, subsidies, licenses, or other federally conferred
financial or operational benefits;

(iii) Regulating or auditing any non-Federal entity; or

(iv) Other activities in which the final decision or action will have a direct and substantial
economic effect on the interests of any non-Federal entity; or

(2) The agency concludes that the duties and responsibilities of the employee's position require
the employee to file such a report to avoid involvement in a real or apparent conflict of interest, and to carry out
the purposes behind any statute, Executive order, rule, or regulation applicable to or administered by that employee.
Positions which might be subject to a reporting requirement under this subparagraph include those with duties which
involve investigating or prosecuting violations of criminal or civil law.

Example 1. A contracting officer drafts the requests for proposals for data processing equipment of
significant value which is to be purchased by his agency. He works with substantial independence of action. The
contracting officer should be required to file a confidential financial disclosure report.
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Example 2. An aqency environmental engineer inspects a manufacturing plant to ascertain whether the
plant complies with a permAt to release a certain effluent into a nearby stream. Any violation of the permit standards
may result In civil penalties for the plant, and in criminal penalties for the plant's management based upon any
action which they took to create the violation. If the agency engineer determines that the plant does not meet the
permit requirements, he can require the plant to terminate release of the effluent until the plant satisfies the permit
standards. Because the engineer exercises substantial discretion in regulating the plant's activities, and because his
final decisions will have a substantial economic effect on the plant's interests, the engineer should be required to
file a confidential financial disclosure report.

(b) Unless required to file public financial disclosure reports by subpart B of this part, all executive branch
special Government employees as defined in 18 U.S.C 202(a) and 2634.105(s), including those who serve on
advisory committees. The term special Government employees does not include an advisory committee member
who serves only as a representative of an industry of other outside entity or who Is already a Federal employee.

Example 1. A consultant to an agency periodically advises the agency regarding important foreign policy
matters. The consultant must file a confidential report if he is retained as a special Government employee and not
an independent contractor.

Example 2. An advisory committee member (who is not a private group representative) attends four
committee meetings every year to provide advice to an agency about pharmaceutical matters. No compensation is
received by the committee member, other than travel expenses. The advisory committee member must file a
confidential disclosure report, since she is a special Government employee.

(c) Each public filer referred to in 2634.202 on public disclosure who is required by agency regulations
issued in accordance with 2634.907(b) of this subpart to file a supplemental confidential financial disclosure report
which contains information that is more extensive than the information required in the reporting individual's public
financial disclosure report under this part.

(d) Any employee who, notwithstanding his exclusion from the public financial reporting requirements of this

part by virtue of a determination under 2634.203, is covered by the criteria of paragraph (a) of this section.

Sec. 2634.905 Exclusions from filing requirements.

S Any individual or class of individuals, including special Government employees, described in 2634.904 of this
subpart, may be excluded from all or a portion of the confidential reporting requirements of this subpart, when the
agency head or designee determines that:

(a) The duties of a position make remote the possibility that the incumbent will be involved in a real or
apparent conflict of interest;

(b) The duties of a position involve such a low level of responsibility that the submission of a confidential
financial disclosure report is unnecessary because of:

(1) The substantial degree of supervision and review over the position; or

(2) The inconsequential effect of any potential conflict on the integrity of the Government; or

(c) The use of an alternative procedure approved in writing by the Office of Government Ethics is adequate
to prevent possible conflicts of interest.

Example 1. An agency special Government employee who is a draftsman prepares the drawings to be
used by an agency in soliciting bids for construction work on a bridge. Because he is not involved in the contracting
rrocess associated with the construction, the likelihood that his actions will create a conflict ol interest is remote.

e draftsman need not be required by the agency to file a confidential financial disclosure report.

Example 2. An investigator is principally assigned as the field agent to investigate alleged violations of
conflict of interest laws. The investigator works under the direct supervision of an agent-in-charge. The
agent-in-charge reviews all of the investigator's work product and then uses those materials to prepare the agency's
report which is submitted under his own name. The agency may decide not to require the investigator to file a
confidential disclosure report.

Example 3. A nonsupervisory auditor at an agency is regularly assigned to cases involving possible loan
improprieties by financial institutions. Prior to undertaking each enforcement review, the auditor reviews the file to. determine if she, her spouse, minor or dependent child, or any general partner, organization in which she serves
as an officer, director, trustee, employee, or general partner, or organization with which she is negotiating or has
an agreement or an arrangement for future employment, or a close friend or relative is a subject of the
investigation, or will be in any way affected by the investigation. Once she determines that there is no such
relationship, she signs and dates a certification which verifies that she has reviewed the file and has determined
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that no conflict of Interest exists, She then files the certification with the head of her auditing division at the agency.
On the other hand, if she cannot execute the certification, she Informs the head of her auditing division. In
response, the division will either reassign the case or review the conflicting interest to determine whether a waiver
would be appropriate. This alternate procedure. If approved by the Office of Government Ethics in writing, will 0
suffice for a conflict of interest review. Therefore, the agency may exclude the auditor from filing a confidentialdisclosure report under this subpart.

See. 2634.906 Review of confidential filer status.

The head of each agency, or an officer designated by the head of the agency for that purpose, shall review any
complaint by an individual that his position has been improperly determined by the agency to be one which requires
the submission of a confidential financial disclosure report pursuant to this subpart. A decision by the agency head
or designee regarding the complaint shall be final.

Sec. 2634.907 Report contents.

(a) Other than the reports of confidential filers described in 2634.904(c), each confidential ;ieaincial
disclosure report. filed pursuant to 2634.903 of this subpart shall inc!ude on the standard form prescribed by the
Office of Government Ethics (see 2634.601 of subpart F of this part) and in accordance with instructions issued by
the Office, a full and complete statement of information required to be reported according to the provisions of
subpart C of this part, (except for those provisions in subpart C requiring the reporting of the amounts or values
of any item), with respect to the following:

(1) Interests in property. All the interests in property specified by 2634.301;

(2) Income. All the income items specified by 2634.302;

(3) Gifts and reimbursements. All gifts and reimbursements specified by 2634.304 (except that now
entrants, as described in 2634.903(b) of this subpa't, need not report any information on gifts and reimbursements);

(4) Liabilities. All liabilities specified by 2634.305;

(5) Agreements and arrangements. All agreements and arrangements specified by 2634.306; and

(6) Outside positions. All outside positions specified by 2634.307.

(b) For reports of confidential filers described in 2634.904(c) of this subpart, each supplemental confidential
financial disclosure report shall include only the supplemental information:

(1) Which is more extensive than that required in the reporting individual's public financial
disclosure report under this part; and

(2) Which has been approved by the Office of Government Ethics for collection by the agency
concerned, as set forth in supplemental agency regulations and forms, issued under 2634.103 and 2634.601 (b)(see
2634.901 (b) and (c) of this subpart).

Sec. 2634.908 Reporting periods.

(a) Incumbents. Each confidential financial disclosure report filed under 2634.903(a) of this subpart shall
include on the standard form prescribed by the Office of Government Ethics and in accordance with instructions
issued by the Office, a full and complete statement of the Information required to be reported according to the
provisions of this subpart for the preceding twelve months ending September 30, or for any portion of that period
not covered by a previous confidential or public financial disclosure report filed under this part.

(b) New entrants. Each confidential financial disclosure report filed under 2634.903(b) of this subpart shall
include, on the standard form prescribed by the Office of Government Ethics and In accordance with Instructions
issued by the Office, a full and complete statement of the information requlred to be reported according to the
provisions of this subpart for the preceding twelve months from the date of filing.

See. 2634.009 Prooedures, penalties, and ethios agreements.

(a) The provisions of subpart F of this part govern the filing procedures and forms for, and the custody and
review of, confidential disclosure reports filed under this subpart.

(b) For penalties and remedial action which apply in the event that the repoting individual fails to file,
falsifies Information, or files late with respect to confidential financial disclosure reports, see subpart G of this pairt.

(c) Subpart H of this part on ethics agreements applies to both the public and confidential reportk
systems under this part.
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SUBPART J: CERTIFICATES OF DIVESTITURE

See. 2634.1001 Nonrecognition for sales to comply with conflict of Interest requirements; general
considerations.

(a) Purpose. This subpart establishes the procedures and policies of the Office of Government Ethics with
respec to the issuance of Certificates of Divestiture pursuant to section 1043 of the Internal Revenue Code of 1986
(hereinafter in this subpart referred to as "secion 1043").

(b) Scope. Section 1043 and the rules of this subpart provide for nonrecognition of gain in the case of
sales to comply with conflict of interest requirements. The rules of this subpart relate to the issuance of
Certificates of Divestiture and the permitted property into which a rollover (as such reinvestment are called) must
be made in order for ncnrecognition to be permitted. The substantive and procedural rules relating to the tax
aspects of such sales and rollovers pursuant to the statutory scheme are subject to the jurisdiction of the Internal
Revenue Service. Eligible persons should seek the advice of their personal tax advisors for guidance as to the tax
aspects of divestiture transactions and whether proposed acquisitions meet the requirements for permitted property.
Internal Revenue Service regulations and other guidance should be consulted as to these matters. Internal
Revenue Service requirements for reporting dispositions of property and making an election not to recognize gain
under section 1043 must be followed by eligible persons wishing to make such an election.

(c) Policy. The Federal purpose reflected in section 1043 of the Internal Revenue Code and these rules
is to minimize the burden of Government service resulting from gain on the sale of assets for which divestiture is
reasonably necessary because of the conflict of interest laws, in order to attract and retain highly qualified personnel
in the executive branch and to ensure the confidence of the public in the integrity of Government officials and
decision-making processes.

Sec. 2634.1002 Issuance of Certificates of Divestiture.

(a) General rule. Pursuant to section 1043, a Certificate of Divestiture with respect to specific property shall
be Issued by the Director of the Office of Government Ethics pursuant to the procedures of paragraph (b) of this
section upon a determination that such divestiture by an eligible person as defined In paragraph (c) of this section
Is reasonably necessary to comply with 18 U.S.C. 208, or any other Federal conflict of interest statute, regulation,
rule, or executive order, or pursuant to the request of a congressional committee as a condition of confirmation.

(b) Procedural requirements

(1) Required submissions. A determination to issue a Certificate of Divestiture may be made by
the Director of the Office of Government Ethics only upon the submission by the designated agency ethics offinial
of the agency of employment or proposed employment of the individual referred to in paragraph (c)(1) of this
section of full and complete case materials to the Office of Government Ethics. Such case materials shall include:

(I) A copy of the written request from such individual to the designated agency ethics
official to pursue certification in the case of the property to be divested;

(ii) In the case of an Individual referred to in paragraph (c)(1) of this section who is
required by the rules of this part, or part 735 (subpart D) or part 2633 or this title, to file a financial disclosure
report, a conpy of the latest report which has been filed;

(Iii) A detailed description of the specific property as to which divestiture is contemplated;

(iv) Complete statements of:

(A) The facts and circumstances relevant to whether there is a reasonable
necessity for divestiture (including a description of the position or applicable statutory citation setting forth the duties
of the subject position); and

(B) Analysis and opinion from such designated agency ethics official concerning
the application of the rules of this subpart in the case of the proposed certification; and

(v) In lieu of the materials described in paragraph (b)(1)(iv) of this section, In the case of the
contomplated divestiture of specific property pursuant to the request of a congressional committee as a condition
of confirmation, such materials shall include the written acknowledgement of the Chairman of such committee of
such request.

(2) Standards for issuance. Ceotification pursuant to the rules of this subpart relates to the
reasonable necessity for the divestiture of specific property pursuant to section 1043. Divestiture is one of the
standard remedial actions available to coiiply with conflict of interest statutes, regulations, rules, and executive
orders (see 2834.604(b)(5)). ano certification amer orates the I ipact of a divestiture. In cases in which the
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contemplated divestiture is not pursuant to the request of a congressional committee as a condition of confirmation,
a Certificate of Divestiture will be issued by the Director of the Office of Government Ethics only if he concurs with
the opinion of the designated agency ethics official referred to in paragrapih (,(1)(iv)(B) ot this soction that such
divestiture is reasonably necessary to comply with 18 U.S.C. 208, or any cvth',r Federal conflict of interest statute,
regulation, rule, or executive order. Issues relating to whether the terms of a contemplated dive.stiture constitute
a sale or other disposition of the property under Internal Revenue Service Rules and other tax matters are under
the jurisdiction of the Internal Revenue Service. See 2634.1001(b).

(3) Documentation of the certification. Certification shall be indicated by a letter from the Director
to the eligible party or his representative.

(c) Eligible person. For purposes of section 1043 and this subpart, the term "eligible person" includes:

(1) Any officer or employee of the Executive branch of the Federal government, except a person
who is a special Government employee as defined in 18 U.S.C. 202; and

(2) The spouse and any minor or dependent child of an individual referred to in paragraph (c)(1)
of this section whose ownership of property required to be divested is attributable to such person by 18 U.S.C. 208,
or any other Federal conflict of interest statute, regulation, rule, or executive order.

Sec. 2634.1003 Permitted property.

(a) In general. The categories of permitted property into which rollovers are permitted to be made have
been drawn through the rules of this section so as to be neutral in respect of the vast majority of Federal programs
and responsibilities. The Internal Revenue Service has jurisdiction with respect to determinations concerning the
application of the rules of this section in specific cases (see 2634.1001(b)). However, the ethics program rules
applicable to specific agencies and positions may further limit an eligible person's choices. The advice of the
designated agency ethics official should be sought in this regard. For example, there are restrictions on the
purchases of shares in regulated investment companies by some Securities and Exchange Commission personnel
and on purchases of obligations of the United States by some officials of the Department of the Treasury.
Additionally, it may not be appropriate for some officials of agencies having international responsibilities to invest
in mutual funds which exclusively invest in securities outside of the United States.

(b) Definition of "permitted properly". For purposes of section 1043 and this subpart, the term "permitted
property" means:

(1) Any obligation of the United States; and

(2) Any "diversified investment fund*, as defined in paragraph (c) of this section.

(c) Diversified investment fund

(1) Definition. The term "diversified investment fund" means any open-end mutual fund (which is
a "regulated Investment company", as defined by section 851 of the Internal Revenue Code of 1986). which by its
prospectus, or any conmmon trust fund maintained by a bank (which is a "common trust fund", as defined by section
584(a) of the Internal Revenue Code of 1986), which by the literature it distributes to prospective and current
investors descrbing its objectives and practices, does not indicate the objective or practice of devoting It
Investments to particular or limited Industrial, economic, or geographic sectors.

(2) Ownership limitation. Notwithstanding any other rule of this paragraph (c), a fund may not be
considered to be a diversified Investment fund in any case In which the ownership of more than one percent of the
market value of the fund would be attributbl to an individual referred to in 2634.1002(c)(1) immedistely after a
rollover.

Example 1: The Alpha Group is a family of funds which markrets numerous open-end mutual funds which
are typical of those generally available to the general public:

(1) The following funds of the A"ha Group would be presumed to be diversified investment funds for
purposes of paragraph (c)(I) of this secion, unless their prospectuses indicated an obl'ctive or practice Of devofng

their investments to particular or limited industnal, economic, or geographic sectors: the Common Stock Fund, the
Gi*wth Stock Fund, the S&P Index Fund, the Global Fund (investing in common stocks world-wide), the Blue Chip
Fund, the Corporate Bond
Fund. the Municipal Bond Fund. and the Government Bond Fund (which invests exclusively in obligatiorts of the
United States).

(if) The following funds of the Alpha Group would not be presumed to qualify a3 divesifid ires"mernt
funds, unless their prospectuses Indicated that they do not have an objective or practice of devotn their
Investments to particular or limited Industrial, economic, or oraphic sectors for purposes of paragraph (cX1) of
this section: The Pacific fund, the Mexico Fund. the New 1ng=nd Fund, the Gold Fund, the Commodity Futures
Fund, the Venture Capital Fund. and the Drug Industry Sector Fund.
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Example 2: The Omega Fund is a closed-end mutual fund which is listed on the New York StockSExchange. The Omega Fund is not s diversified Investment fund, as only open-end mutual funds are within the
definition of that term pursuant to paragraph (c)(1) of this section.

Sec. 2624.1004 Special rule.

Ptftlic *cs !o CtrnIfIc1te-: Of D•,hturG. T"he Certficates of Divestiture issued pursuant to the provisions of this
pan shall be available to the public in awcordance with the rules of 2634.603 of this part.

0

0
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DoD 5500.7-R

SECTION 2. PUBLIC FINANCIAL DISCLOSURE REPORT (SF-278)

7-200. Individuals Required to File

a. Covered Positions. For purposes of this section,
the following individuals are in "covered positions" and are required by the Ethics
in Government Act of 1978, Pub. L. 95-521 (reference (b)) to file an SF 278,
Appendix C of this Regulation, with their DoD Component DAEO or designee as
set out in subsection 7-205 of this Regulation, below:

(1) Civilian Presidential appointees;

(2) Regular and Reserve military officers whose
pay grade is 0-7 or above;

(3) Members ot the Senior Executive Service;

(4) Other civilian DoD employees, including
special Government employees, whose positions are classified above GS/GM-15
prescribed by 5 U.S.C. 5332 (reference (c)) or whose rate of basic pay is fixed at or
above 120% of the minimum rate of basic pay for a GS/GM-15;

(5) DoD employees in the excepted service in
positions that are of a confidential or policy-making character unless they have
been excluded by the Director, OGE. See subsLi.tion 7-200.d. of this Reguhltion,
below;

(6) Individuals serving by appointment under
the Intergovernmental Personnel Act, from State or local governments, institutions
of higher education or other eligible organizations. See 5 U.S.C. 3371-3376
(reference (c));

(7) Civilian individuals who are detailed to
positions described in subsection 7-200.a.(3) through 7-200.a.(5) of this Regulation,
above;

(8) DoD Component DAEOs.

b. Waiver An individual otherwise required to file
an SF 278, Appendix C of this Regulation, but who now is expected to perform
the duties of a covered position for less than 130 days in a calendar year, may
request a waiver of any or all reporting requirements from the Director, OGE, in
accordance with 5 C.F.R. 2634 (reference (a) in subsection 7-100 of this Regulation,
above.
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c. Exception. An individual who is nominated to or
assumes a covered position is not required to file an SF 278, Appendix C of this
Regulation, if the Secretary concerned or the DoD Component DAEO determines
that the individual is not reasonably expected to perform the duties of the position
for more than 60 days in a calendar year. If such individual performs the duties
of the position for more than 60 days in a calendar year, an SF 278, Appendix C
of this Regulation, shall be filed within 15 days after the 61st day of duty.

d. Exclusion. The Director, OGE, may exclude an
individual who is in a covered position under subsection 7-200.a.(5) of this
Regulation, above, from the requirement to file an SF 278, Appendix C of this
Regulation, in accordance with 5 C.F.R. 2634.203 (reference (a)) in subsection 7-100
of this Regulation, above.

7-201. Information on Covered Positions. The directors of DoD
Component personnel offices are responsible for providing the following
information to their DoD Component DAEOs or designees:

a. The name, position, grade, organization and
entrance-on-duty or termination date of each individual assigned to the DoD
Component who is required to file a new entrant or termination SF 278, Appendix
C of this Regulation, immediately upon the appointment of the individual to a
position requiring filing, or upon receipt of an SF 52, "Request for Personnel
Action," August 1988, Appendix C of this Regulation, requesting approval of the
retirement, resignation, or removal of the individual from such a position;

b. By January 10 of each year, the name, position,
grade, and organization of each individual assigned to the DoD Component who
is required to file an annual SF 278, Appendix C of this Regulation.

7-202. Notification of Requirement to File. Each DoD
Component DAEO or designee shall provide appropriate notices and instructions
to all reporting individuals to ensure the timely preparation of the reports and
submission to supervisors and Ethics Counselors for review and filing.

7-203. Time of Filing

a. Nomination Reports

(1) Any time after public announcement but
within five days after transmittal by the President to the Senate of the nomination
of an individual to a civilian DoD position that requires the advice and consent of
the Senate, the DoD Component DAEO sball ensure the nominee's SF 278,
Appendix C of this Regulation, is filed with appropriate authorities.

(2) The report shall contain the information
prescribed in the "Instructions for Completing SF 278" attached to the SF 278,
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Appendix C of this Regulation. These reports shall be certified by the DoD
Component DAEO, and processed as prescribed by OGE regulation, 5 C.F.R. 2634
(reference (a)) in subsection 7-100 of this Regulation, above.

(3) Unless otherwise required by the Senate,
nomination reports are not required of individuals nominated to positions as
military officers. Such individuals must file new entrant reports as prescribed
below.

b. New Entrant Reports

(1) Within 30 days of assuming a covered
position, a reporting individual shall submit an SF 278, Appendix C of this
Regulation.

(2) The report shall contain the information
prescribed for new entrant reports in the "Instructions for Completing SF 278"
attached to the SF 278, Appendix C of this Regulation.

(3) No new entrant report is necessary if the
reporting individual has, within 30 days prior to assuming a new position, left. another covered position for which the reporting individual filed an SF 278,
Appendix C of this Regulation.

(4) Notwithstanding subsection 7-200.c. of this
Regulation, above, Reserve military officers shall file a new entrant report within
30 days of promotion to grade 0-7, regardless of whether they are expected to
perform active duty for more than 60 days.

c. Annual Reports. Any time after January 1 but not
later than May 15, a reporting individual who served in a covered position for
more than 60 days during the preceding calendar year shall file an annual SF 278,
Appendix C of this Regulation. For Reserve military officers, only service
pursuant to orders issued under title 10, United States Code, is counted.

d. Termination Revorts. Not sooner than 15 days
before but not later than 30 days after termination from a covered position, a
reporting individual shall submit an SF 278, Appendix C of this Regulation. A
termination report is not required of a reporting individual who, within 30 days of
such termination, assumes another covered position. A termination report is not
required of a Reserve military officer in the grade of 0-7 or above who did not
serve more than 60 days on active duty during the calendar year in which the
military officer is transferred to the Retired Reserve.
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e. Extension of Filing Deadlines. The DoD
Component DAEO, in the case of civilian Presidential appointees, and the DoD
Component DAEO or designee in other cases, may grant, for good cause, a filing
extension up to 45 days. All requests for extensions shall be provided, in writing,
by the reporting individual to the DoD Component DAEO or designee. The
request shall contain a clear statement of the reasons for the request and shall be
submitted in advance of the original filing deadline. Requests for additional time
beyond the initial 45 day extension shall be forwarded by the appropriate DoD
Component DAEO or designee with his comments to the Director, OGE, who may
grant an additional 45 days extension. The reporting individual shall notify his
supervisor of any extension granted.

f. Combined Annual and Termination Reports.
Reporting individuals who anticipate terminating their DoD employment before
June 30 may request an extension from the appropriate DoD Component DAEO or
designee of up to 45 days in order to file one consolidated annual and termination
report. Combined annual and termination reports must be filed within 30 days
after termination of employment or service but not later than July 15.

g. Late Filing Fee

(1) Any reporting individual who is required to
file an SF 278, Appendix C of this Regulation, and does so more than 30 days
after the date the report is required to be filed, or, if an extension is granted,
more than 30 days after the last day of the filing extension period, shall be subject
to a $200 late filing fee. See 5 C.F.R. 2634 (reference (a)) in subsection 7-100 of
this Regulation. Such fee shall be collected by the DoD Component DAEO or
designee for deposit with the U.S. Treasury.

(2) If the reporting individual fails to remit the
$200 fee within 90 days, the fee shall be subject to DoD Component debt collection
procedures.

(3) If extraordinary circumstances existed that
caused the late submission of the report, a request for a waiver of the fee may be
submitted by the reporting individual with supporting documentation to the DoD
Component DAEO or designee. The DoD Component DAEO or designee shall
review the request and forward it with a recommendation for approval or denial
to OGE. OGE will grant or deny the waiver.

7-204. Content of Report

a. Instructions for completing the SF 278, Appendix
C of this Regulation, are attached to the form. See detailed instructions at
5 C.F.R. 2634.301 through 2634.408 (reference (a)) in subsection 7-100 of this
Regulation, above, for additional guidance or contact the local Ethics Counselor.
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b. A complete report is required even if no changes
have occurred since the last submission.

c. Termination reports shall contain information
covering the preceding calendar year, if an annual report was not filed for that
year, and that portion of the present calendar year up to the date of termination
from the covered position.

d. A reporting individual shall request required
information known only to another person to be submitted by that person to
appropriate reviewing authorities. Such a submission may be made with a request
for confidentiality which shall be honored by DoD reviewing authorities when
appropriate even if it limits disclosure to the reporting individual.

7-205. Chain of Submission. A reporting individual shall
submit his SF 278, Appendix C of this Regulation, as follows:

a. A civilian Presidential appointee shall file directly
with his DoD Component DAEO or designee;

b. Any other reporting individual shall submit his. SF 278, Appendix C of this Regulation; through his supervisor and through his
Ethics Counselor to the DoD Component DAEO or designee. In some cases, the
Ethics Counselor and the DoD Component DAEO or designee are the same
person;

(1) A military officer serving in a DoD
Component or in the Central Intelligence Agency shall submit his report through
his supervisor directly with the DAEOs or designees of those agencies;

(2) A military officer serving in OSD or for the
Chairman of the Joint Chiefs of Staff and Joint Staff, shall submit his report,
through his supervisor, to the GC, DoD, as the DoD Component DAEO;

(3) A military officer serving in a joint, Unified,
Specified or Combined Commands, other than a Commander in Chief, shall file
through his supervisor directly with his DoD Component DAEO or designee. A
Commander in Chief of such command shall file with the Legal Advisor to the
Chairman of the Joint Chiefs of Staff.

c. A reporting individual who has more than one
immediate supervisor shall submit his report through both supervisors prior to
submitting it to the DoD Component DAEO or designee. Such a reporting
individual may submit a copy of his report to one supervisor and the original to
the other in order to expedite processing;
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d. Reporting individuals on detail to other Executive
or Legislative Branch Agencies shall follow the filing requirements and procedures
of those agencies.

7-206. Review

a. Initial Supervisor Review. Upon receipt of an
SF 278, Appendix C of this Regulation, the supervisor of the reporting individual
shall review the report to determine if any of the reported financial interests reveal
a conflict of interest with the reporting individual's current and future official
duties. See 5 C.F.R. 2634.605(b) (reference (a)) in subsection 7-100 of this
Regulation, above. The supervisor shall supplement the report with any required
information or data, including comments on the existence of actual or apparent
conflicts of interest, and forward the report with all attachments to the Ethics
Counselor. If any review reveals a conflict or apparent conflict, the supervisor
shall ensure that the matter is resolved in accordance with subsection 7-206.b.(7) of
this Regulation, below.

b. Ethics Counselor Review

(1) When applicable, the Ethics Counselor shall
review each report to determine that:

(a) Each item is completed; and

(b) No interest or position disclosed on
the report violates or appears to violate:

1 Any applicable provision of
Chapter 11 of title 18, United States Code (reference (d));

2 Pub. L. 95-521 (reference (b)),

a E.O. 12674 (reference (e)), in
subsection 12-100 of this Regulation and implementing regulations; or

4 Any other related laws or
regulations applicable to DoD employees.

(2) The reports are to be taken at "face value"
unless there is a patent omission or' ambiguity or the official has independent
knowledge of matters outside the report. However, to ensure that there are no
omissions, the previous report of each repo.rting individual, if applicable, shall be
compared to the current submission.
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(3) If the Ethics Counselor believes that
additional information is required, the reporting individual shall be notified of the
additional information required and the date by which it must be submitted. The
reporting individual shall submit the required information directly to the Ethics
Counselor.

(a) When the Ethics Counselor amends or
revises a report based on additional information obtained from the reporting
individual, he shall initial the amendment or revision and make a note of the
source of the information in the comment section of the report. For example, if
the Ethics Counselor adds to a report that a certain fund is an excepted
investment fund based on a telephone conversation with the reporting individual,
he shall number and initial the change on Schedule A and add a notation in the
comment section of the report, such as "1. per telecon with Mr. Doe on June 16,
1992" and initial the comment.

(b) When a substantial amount of
information is missing from the report, it shall be returned to the supervisor for
evaluation in accordance with the standards set forth in subsection 7-206.b.(1) of
this Regulation, above, with instructions to return it to the Ethics Counselor with
any additional comments or supplementary information.

(4) If the Ethics Counselor agrees with the
supervisor's evaluation that no item violates, or appears to violate, applicable laws
or regulations, then he shall annotate the report or attach an endorsement stating
that no conflicts of interest under applicable laws or regulations exist, and forward
it to the appropriate DoD Component DAEO or designee.

(5) If the Ethics Counselor disagrees with the
supervisor's evaluation, and concludes that the report does not comply with
applicable laws and regulations, he shall do the following:

(a) Notify the reporting individual in
writing of the preliminary determination;

(b) Afford the reporting individual a
reasonable opportunity for an oral or written response; and

(c) Determine, after considering any
response, whether or not the reporting individual is in compliance with applicable
laws and regulations. If the Ethics Counselor concludes that the report does fulfill
the requirements, he shall annotate the report or attach an endorsement stating
that no conflicts of interest under applicable laws or regulations exist and dispose
of the report in accordance with subsection 7-206.b.(4) of this Regulation, above. If
the Ethics Counselor determines that it does not, he shall:
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1 Notify the reporting individual 6
of the conclusion;

2 Afford the reporting individual
an opportunity for personal consultation, if practicable;

a Determine what remedial action
should be taken to bring the reporting individual into compliance;

I Notify the reporting individual,
in writing, of the remedial action required, indicating a date by which that action
must be taken; and

Ensure that the supervisor of
the reporting individual is notified of the required remedial action and date by
which that action must be taken.

(6) Except in unusual situations, which must be
documented fully to the satisfaction of the Ethics Counselor, remedial action shall
be completed within three months from the date the reporting individual was
notified that the action is required.

(7) Remedial steps, in accordance with 5 C.F.R.
2634.605 et seq. (reference (a)) in subsection 7-100 of this Regulation, above, may
include the following measures:

(a) Divestiture:

1 Any reporting individual or the
spouse, minor or dependent child of a reporting individual, may be issued a
Certificate of Divestiture by the Director, OGE, upon a determination that such
divestiture is reasonably necessary to comply with 18 U.S.C. 208 (reference (d)), or
any other Federal Government conflict of interest statute, regulation, rule, or
Executive Order, or pursuant to the request of the Senate as a condition of
confirmation;

2 If obtained before the sale, the
Certificate of Divestiture allows for the non-recognition of capital gains that result
upon the sale of property to comply with conflict of interest requirements if the
property is rolled over into property permitted by OGE. See 5 C.F.R. 2634.1001
(reference (a)) in subsection 7-100 of this Regulation, above;

2 The following items must be
submitted to the Director, OGE, by the DoD Component DAEO:
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(i) A copy of the written
request from the reporting individual to the DoD Component DAEO to seek
certification in the case of the property to be divested;

(ii) A copy of the latest
SF 278 or SF 450, Appendix C of this Regulation;

(iii) A detailed description of
the specific property for which divestiture is contemplated;

(iv) A complete statement by
the DoD Component DAEO or designee of the facts and circumstances relevant to
the requirement for divestiture and an explanation of the rules that apply to the
requirement for divestiture;

(v) An analysis and
recommendation as to whether the certificate should be granted.

_4 The Director, OGE, will issue a
Certificate of Divestiture when divestiture is a condition for Senate confirmation or
is reasonably necessary to comply with conflict of interest requirements.

(b) Disqualification in accordance with
S~subsection 2-204 of this Regulation;

(c) Limitation of duties;

(d) Transfer or reassignment;

(e) Resignation;

(f) Exemption under 18 U.S.C. 208(b)(1)
or (b)(3) (reference (d));

(g) Establishment of a qualified blind
trust.

(8) When the Ethics Counselor determines that
a reporting individual has complied fully with the remedial measures, a notation
to that effect shall be made in the comment section of the SF 278, Appendix C of
this Regulation. The Ethics Counselor shal! then follow the procedures set forth in
subsection 7-206.b.(4) of this Regulation, above.

(9) If steps ensuring compliance with applicable
laws and regulations are not taken by the date established, the Ethics Counselor
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shall report the matter to the Agency Designee for appropriate action, with an

information copy to the DoD Component DAEO.

c. DoD Component DAEO Review

(1) The DoD Component DAEO or designee
shall review the report in accordance with the standards set forth in subsections
7-206.b.(1) and 7-206.b.(2) of this Regulation, above.

(2) Additional information required by the DoD
Component DAEO or designee shall be collected in accordance with subsection
7-206.b.(3) of this Regulation, above.

(3) The DoD Component DAEO or designee
shall notify the reporting individual of any necessary remedial action in accordance
with procedures set forth in subsection 7-206.b.(5) of this Regulation, above.

(4) When the DoD Component DAEO or
designee determines that no item violates, or appears to violate, any applicable law
or regulation, or when the DoD Component DAEO or designee determines that a
reporting individual has complied fully with the remedial measures, the DoD
Component DAEO or designee shall sign and date the report.

(5) If steps ensuring compliance with applicable
laws or regulations are not taken by the date established, the DoD Component
DAEO or designee shall report the matter to the Head of the DoD Component for
remedial action, with an information copy to the Director, OGE.

(6) If the DoD Component DAEO or designee
concludes that no item violates, or appears to violate, any applicable law or
regulation, but that there are financial interests in non-Federal entities doing or
seeking business with DoD, then the DoD Component DAEO or designee may
issue a memorandum of caution to the reporting individual.

(7) All reports shall be reviewed within 60 days
after the date of filing. The DoD Component DAEO or designee shall record the
date of the review and ensure that all reports are reviewed within the 60 day
period. After review, the DoD Component DAEO or designee may proceed to
obtain additional information, seek remedial action, or sign and date the report.

d. Secial Reviewing Requirements of 0-9 and 0-10
Flag and General Officer Nomin-ees

(1) As part of the process for approving
nominees for appointment to 0-9 and 0-10 Flag or General officer positions, the
Secretaries of the Military Departments shall ensure that the nominee has a current
SF 278, Appendix C of this Regulation, on file and that the report has been
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reviewed by the appropriate DoD Component DAEO or designee in relation to the
position for which he is being considered.

(2) Secretaries of Military Departments shall
cause a review of all relevant systems of records maintained by their departments
including investiga'ive files, to determine if there is any evidence that the nominee
has violat-.d the rules or standards of conduct.

(3) Each nomination forwarded to the Secretary
of Defense shall be accuonpanied by a certification by the Secretary of the Military
Department concerned that the iequired review has been conducted and has or
has not disclosed a , 'elation of the rules or standards of conduct.

7-207. Disposition

a. Designajtin of gertifying Official. Only the Head
of the DoD Component or the DoD Component DAEO may certify nomination
reports required to be filed by a reporting individual who is nominated by the
President to a position requiring the advice and consent of the Senate. For all
other reports, the DoD Component DABO may delegate this responsibility to other
officials within the DoD Component.

b. U oition. The SF 278, Appendix C this
Regulation, and a complete record of all action taken thereon shall be rett.ined for
a period of six years by the DoD Component DAEG or designee, and a copy of
the report shall be forwarded to OGE, when required. After the six-year period,
the report shall be destroyed, unless needed in an ongoing inv-stigaticn. In the
case of a reporting individual who filed a report as a nominee and was not
subsequently confirmed by the Senate, the report shall be desiroyed one year after
the reporting individual is no longer under consideration by the Senate.

47208. Public Availability of Reports. SF 278s, Appendix C of
this Regulation, must be made available for pub!ic inspection 30 days after the
reports are filed unless otherwise exempted under law. OGE Form 201, "Request
to Inspect or Receive Copies of SIF 278, Finaaicial Disclosure Reprt," Appendix C
of this Regulation, shall be filed by a requestor before inspecting an SF 278,
Appendix C of this Regulation.

7-209. Enalti1n

a. Action within a DoD CQ_ wn . The Head of
the DoD Component may take appropriate action, including adverse action, in
accordance with applicable laws or regulations, against any reporting individual
who fails to file an SF 278, Appendix C of this Regulation, or who falsifies or tails. to report required information.
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b. Action by the U.S. Attorney General. The U.S. 0
Attorney General may bring a civil action in the U.S. District Court against any
individual who knowingly and willfully falsifies or fails to file or report
information required to be reported. The court may assess a civil penalty.
Knowing and willful falsification of information required to be filed may also
result in criminal prosecution under 18 U.S.C. 1001 (reference (d)), leading to a
fine or imprisonment of not more than five years, or both.

c. Misuse of Reports

(1) The U.S. Attorney General may bring a civil
action against an individual who obtains or uses an SF 278, Appendix C of this
Regulation, filed under Pub. L. 95-521 (reference (b)), for the following reasons:

(a) Any unlawful purpose;

(b) Any commercial purpose other than
by news and communications media for dissemination to the general public;

(c) Determining or establishing the credit
rating of any individual;

(d) Directly or indirectly, for the
solicitation of money for any political, charitable or other purpose.

(2) The court in which the action is brought
may assess a penalty against a person in any amount, not to exceed $10,000. This
shall be in addition to any other remedy available under statutory or common
law.

SECTION 3. CONFIDENTIAL FINANCIAL DISCLOSURE REPORT (SF 450)

7-300. Individuals Required to File

a. Covered Positions. For purposes of this section,
unless required to file an SF 278, Appendix C of this Regulation, or unless
expressly exempted, the following individuals are in "covered positions" and are
required by 5 C.F.R. 2634 (reference (a)) in subsection 7-100 of this Regulation,
above, to file initial and annual SF 450, Appendix C of this Regulation, through
their supervisor to their Ethics Counselor as set out in subsection 7-305 of this
Regulation, below:

(1) Commanding officers, heads and deputy
heads, and executive officers of:
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(a) Navy shore installations with 500 or
more military and civilian DoD employees (including foreign nationals and indirect
hire personnel regularly attached but excluding personnel attached for temporary
duty); and

(b) All Army, Air Force, and Marine
Corps installations, bases, air stations or activities.

(2) Special Government employees, except the
following categories of DoD employees who are required to file reports only when
specifically requested to do so by their supervisor:

(a) Physicians, dentists, and allied
medical specialists engaged only in providing services to patients;

(b) Veterinarians providing only
veterinary services;

(c) Lecturers participating only in
educational activities;

(d) Chaplains performing only religious
services;

(e) Individuals in the motion picture or
television fields who are utilized only as narrators or actors in DoD productions;

(f) Reservists on active duty for less than
30 consecutive days during a calendar year; and

(g) Members of selection panels for
ROTC candidates.

(3) DoD employees classified at GS/GM-15 or
below under 5 U.S.C. 5332 (reference (c)) or a comparable pay level under other
authority, and members of the military below the grade of 0-7 as follows:

(a) When the official responsibilities of
such DoD employees require them to participate personally and substantially
though decision or exercise of significant judgment in taking an official action for
contracting or procurement, administering or monitoring grants, subsidies, licenses
or other Federally conferred financial or operational benefits, regulating or auditing
any non-Federal entity, or other activities in which the final decision or action may
have a direct and substantial economic impact on the interests of any non-Federal
entity;
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(b) Any DoD employees serving in a 0
position in which his supervisor determines that the duties and responsibilities of
the position require the DoD employee to file such a report to avoid an actual or
apparent conflict of interest and to carry out the purpose of any statute, Executive
Order, or regulation applicable to or administered by that reporting individual;

(4) Individuals who are detailed to positions
described in subsection 7-300.a.(3) of this Regulation, above.

(5) Individuals serving on detail under the
Intergovernmental Personnel Act, from State or local governments, institutions of
higher education or other eligible organizations. See 5 U.S.C. 3371-3376
(reference (c)).

b. Exclusion. Any DoD employee or group of DoD
employees may be excluded from all or a portion of the reporting requirements
when the DoD Component Head or designee determines that a report is
unnecessary because of the remoteness of any impairment to the integrity of the
Federal Government, because of the degree of supervision and review of the DoD
employee's work, or because the use of an alternative procedure is adequate to
prevent possible conflicts of interest. Any alternative procedure must be approved
in writing by OGE.

7-301. Information on Covered Positions

a. The directors of personnel offices are responsible
for providing the following information to their DoD Component DAEOs or
designees they service:

(1) Immediately upon the appointment of
covered DoD employees, the name, position, organization and entrance-on-duty
date of DoD employees required by their supervisor to file a new entrant SF 450,
Appendix C of this Regulation;

(2) By October 3 of each year, a list of the
names, positions and organizations, when applicable, of DoD employees who are
required to file an annual SF 450, Appendix C of this Regulation.

b. Coordination is required as follows:

(1) Administrative Officers (or equivalent) of
each organization shall coordinate with the supervisors within their organizatior,
in consultation with the DoD Component DAEO or designee, to update the list of
annual reporting individuals in their organization and report any additions or
deletions to the concerned Ethics Counselor by October 31 of each year. In
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addition, it is the Administrative Officers' responsibility to ensure that any new
positions are evaluated to determine whether such reports are required; or

(2) The directors of personnel offices shall
coordinate with Ethics Counselors and supervisors to ensure that position or billet
descriptions of reporting individuals described in subsection 7-300 of this
Regulation, above, contain a statement that an SF 450, Appendix C of this
Regulation must be filed. All new or revised position or billet descriptions shall
be reviewed to determine whether such reports are required.

7-302. Notification of Requirement to File. DoD Component
DAEOs or designees shall provide appropriate notices and instructions to ensure
the timely preparation of the reports and submission to their supervisors and their
Ethics Counselors for review and filing.

7-303. Time of Filing

a. New Entrant Reportý

(1) Except for a special Government employee,
a reporting individual shall submit an SF 450, Appendix C of this Regulation, with. information current as of the filing date for the preceding 12 months, through his
supervisor to his Ethics Counselor not later than 30 days after assuming duties in
a covered position. Upon transfer or reassignment from one covered position to
another, a reporting individual shall submit a copy of his previous report to the
appropriate supervisor of the new position.

(2) A special Government employee shall
submit an SF 450, Appendix C of this Regulation, with information current as of
the filing date for the preceding 12 months, through his supervisor to his Ethics
Counselor before assuming duties in a covered position. A special Government
employee whose appointment is renewed shall file a new entrant report for the
preceding 12 months prior to his reappointment. A special Government employee
whose appointment exceeds one year shall file a new entrant report on the
anniversary of his appointment.

b. Annual Reports. A reporting individual (except a
special Government employee) who was employed at least 61 days during the
preceding reporting period must submit an SF 450, Appendix C of this Regulation,
to his Ethics Counselor by November 30 of each year covering the preceding 12
months (or any portion thereof not covered by a new entrant report), with
information current as of September 30 of that year. A reporting individual who
is reassigned or transferred from one covered position to another during the
reporting period shall file an annual report whether or not he was employed in
that position for 61 days.
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c. Extension of Filing Deadline

(1) When required by reason of duty
assignment, infirmity, or other good cause affecting a reporting individual, the
DoD Component DAEO or designee may grant an extension of the filing deadline,
not to exceed 60 days for annual reports or 90 days for new entrant reports.

(2) Requests for extensions shall be submitted
in writing.

(3) Each annual reporting individual is
automatically granted a 30 day extension by this Regulation to make the reporting
deadline November 30 as stated in subsection 7-303.b. of this Regulation, above.
This automatic extension need not be annotated on an individual report. Any
other extension shall be noted.

7-304. Content of Report

a. Instructions for completing the SF 450, Appendix
C of this Regulation, are included on the report. See instructions at 5 C.F.R.
2634.907 and 908 (reference (a)) in subsection 7-100 of this Regulation, above, for
additional guidance or contact the local Ethics Counselor.

b. A complete report is required even though no
changes have occurred since the last submission.

c. A reporting individual shall request required
information known only to another person to be submitted by that person to
appropriate reviewing authorities. Such a submission may be made with a request
for confidentiality which shall be honored by DoD reviewing authorities when
appropriate, even if it limits disclosure to the reporting individual.

7-305. Chain of Submission. A reporting individual shall
submit his SF 450, Appendix C of this Regulation, through his supervisor to his
Ethics Counselor. It is the responsibility of the reporting individual to ensure that
an annual report is filed by November 30.

7-306. Review

a. Upor, receipt of an SF 450, Appendix C of this
Regulation, the supervisor of the reporting individual shall provide an initial
review of the report using the criteria set forth in subsection 7-306.b. of this
Regulation, below, and forward it with any comments to the local Ethics
Counselor for further review.
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b. The Ethics Counselor shall review each report to
determine that:

(1) Each item is completed; and

(2) No interest or position disclosed on the
report violates or appears to violate:

(a) Any applicable provision of Chapter
11 of title 18, United States Code (reference (d));

(b) Pub. L. 95-521 (reference (b)), and
implementing regulations;

(c) E.O. 12674 (reference (e)) in
subsection 12-100 of this Regulation, and implementing regulations; or

(d) Any other related laws or regulations
Applicable to DoD employees of the Agency.

c. The Ethics Counselor shall not sign and date theO report until the determinations described in subsection 7-306.b. of this Regulation,
above, are made. The reports are to be taken at "face value" unless there is a
patent omission or ambiguity o-. the official has independent knowledge of matters
outside the report.

d. If the Ethics Counselor believes that additional
information is required, the reporting individual shall be notified of the additional
information required and the date by which it must be submitted. The reporting
individual shall submit the required information directly to the Ethics Counselor.

(1) When the Ethics Counselor amends or
revises a report based on additional information obtained from the reporting
individual, he shall initial the amendment or revision and make a note of the
source of the information in the comment section of the report. For example, if
the Ethics Counselor adds to a report that a certain fund is an excepted
investment fund based on a telephone conversation with the reporting individual,
he shall number and initial the change on Schedule A and add a notation in the
comment section of the report such as, "1. per telecon with Mr. Doe on June 16,
1992"2 and initial the comment.

(2) When a substantial amount of information is
missing from the report, it shall be returned to the supervisor for his evaluation in
accordance with the standards set forth in subsection 7-306.b. of this Regulation,
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above, with instructions to return it to the Ethics Counselor with any additional
comments or supplementary information.

e. If the Ethics Counselor agrees with the
supervisor's evaluation that no item violates, or appears to violate, applicable laws
or regulations, then the Ethics Counselor shall sign and date the report.

f. If the Ethics Counselor agrees with the
supervisor's evaluation that no item violates, or appears to violate, applicable laws
or regulations, but that there are financial interests in non-Federal entities doing or
seeking business with DoD, then the Ethics Counselor may issue a memorandum
of caution to the reporting individual and shall sign and date the report.

g. If the Ethics Counselor disagrees with the
supervisor's evaluation that no item violates or appears to violate applicable laws
or regulations, then the Ethics Counselor shall do the following:

(1) Notify the reporting individual, in writing,
of the preliminary determination;

(2) Afford the reporting individual a reasonable
opportunity for an oral or written response; and

(3) Determine, after considering any response,
whether or not the reporting individual is in compliance with applicable laws and
regulations. If the Ethics Counselor concludes that the report does fulfill the
requirements, he shall sign and date the report. If the Ethics Counselor
determines that it does not, he shall:

(a) Notify the reporting individual of the
conclusion;

(b) Afford the reporting individual an
opportunity for personal consultation, if practicable;

(c) Determine what remedial action
should be taken to bring the reporting individual into compliance; and

4

(d) Notify the reporting individual, in
writing, of the remedial action required, indicating a date by which that action
must be taken;

(e) Ensure that the supervisor of the
reporting individual is notified of the required remedial action and date by which
that action must be taken.

98



DoD 5500.7-R

h. Except in unusual situations, which must be
documented fully to the satisfaction of the Ethics Counselor, remedial action shall
be completed within 90 days from the date the reporting individual was notified
that the action is required.

i. Remedial steps, in accordance with 5 C.F.R.
2634.605 et seq. (reference (a)) in subsection 7-100 of this Regulation, above, may
include the following measures:

(1) Divestiture:

(a) Any DoD employee or the spouse,
minor or dependent child of a DoD employee may be issued a Certificate of
Divestiture by the Director, OGE, upon a determination that such divestiture is
reasonably necessary to comply with 18 U.S.C. 208 (reference (d)), or any other
Federal Government conflict of interest statute, regulation, rule, or Executive order;

(N) If obtained before the sale, the
Certificate of Divestiture allows for the non-recognition of capital gains that result
upon the sale of property to comply with conflict of interest requirements if the. property is rolled over into property permitted by OGE. See 5 C.F.R. 2634.1001
(reference (a)) in subsection 7-100 of this Regulation, above, for additional
guidance;

(c) The following items must be
submitted to the Director, OGE, by the DoD Component DAEO:

1 A copy of the written request
from the individual to the DoD Component DAEO to seek certification in the case
of the property to be divested;

2 A copy of the latest SF 278 or
SF 450, Appendix C of this Regulation;

a A detailed description of the
specific property in which divestiture is contemplated;

I A complete statement by the
DoD Component DAEO or designee of the facts and circumstances relevant to the
requirement for divestiture and an explanation of the rules that apply to the
requirement for divestiture;

An analysis and
recommendation as to whether the certificate should be granted.
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(d) The Director, OGE, will issue a
Certificate of Divestiture when divestiture is reasonably necessary to comply with
conflict of interest requirements.

(2) Disqualification in accordance with

subsection 2-204 of this Regulation;

(3) Limitation of duties;

(4) Transfer or reassignment;

(5) Resignation;

(6) Exemption under 18 U.S.C. 208(b)(1) or
(b)(3) (reference (d));

(7) Establishment of a qualified blind trust.

j. When the Ethics Counselor determines that a
reporting individual has complied fully with the remedial measures, a notation to
that effect shall be made on the SF 450, Appendix C of this Regulation. The
Ethics Counselor shall then sign and date the SF 450, Appendix C of this
Regulation, and dispose of it in accordance with subsection 7-307 of this
Regulation, below.

k. If steps ensuring compliance with applicable laws
and regulations are not taken by the date established, the Ethics Counselor shall
report the matter to the Agency Designee for appropriate action, with an
information copy to the DoD Component DAEO.

1. All reports shall be reviewed within 60 days after
the date of filing and the Ethics Counselor shall record the date of the initial
review. After the initial review, the Ethics Counselor shall obtain additional
information, as necessary, seek remedial action, or sign and date the report.

7-307. Disposition. The SF 450, Appendix C of this Regulation,
and a complete record of all action taken thereon shall be retained for, a period of
six years in a central location within the agency, command or activity, to which the
reporting individual was assigned at the time of filing, after which they shall be
destroyed, unless needed in an ongoing investigation.

7-308. Privacy At. The SF 450, Appendix C of this Regulation,
is a confidential report. Accordingly, the reports are protected by the Privacy Act,
5 U.S.C. 552 (reference (c)), and are exempt from being released to the public
under the Freedom of Information Act, 5 U.S.C. 552(b)(3)(A) and (B), (b)(4) and
(b)(6) (reference (c)).
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7-309. Status Retrts

a. Not later than December 15 of each year, Ethics
Counselors shall prepare a consolidated status report concerning the annual filing
of the SF 450, Appendix C of this Regulation. The status report shall be sent
through the head of the DoD Component command or organization to the
respective DoD Component DAEO or designee and shall contain the following
information:

(1) The number of individuals required to file
an annual SF 450, Appendix C of this Regulation; and

(2) The number of individuals who have not
filed an SF 450 as of November 30.

b. Subsequent to December 15, monthly reports may
be required by the DoD Component DAEO to be filed for those organizations
which have not received an SF 450, Appendix C of this Regulation, from all
reporting individuals required to file, until 100% compliance has been achieved.
These monthly reports shall be forwarded as described in subsection 7-309.a.,. above.

7-310. Penalties

a. Administrative Penalties. Anyone failing to file a
report, or falsifying or failing to file required information, may be subject to
disciplinary action by the employing organization, including such measures as
suspension of consideration for appointment, reassignment of duties and
termination of employment.

b. Criminal Liability. Anyone who knowingly or
willfully falsifies information on a report may be subject to criminal prosecution
under 18 U.S.C. 1001 (reference (d)).

SECTION 4. REPORT OF DoD AND DEFENSE RELATED EMPLOYMENT
(DD FORM 1787)

7-400. Individuals Required to File. Each civilian DoD
employee of a DoD Component who meets the statutory criteria is required by
10 U.S.C. 2397 (reference (f)) to file a DD Form 1787, "Report of DoD and Defense
Related Employment," July 1992, Appendix C of this Regulation, with his Ethics
Counselors. A DoD employee meets the criteria if he:
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a. Is employed at a pay rate equal to or greater than
the minimum rate for a GS/GM-13;

b. Within the two-year period prior to the effective
date of service or employment with the DoD Component, was employed by a
defense contractor who, during the preceding one-year period, was awarded $10
million or more in defense contracts; and

c. Was employed by or performed services for the
defense contractor and at any time during that year received compensation of or
was salaried at a rate of $25,000 per year or more at any time during
employment.

(1) Compensation is received by an individual
if it is paid to a business entity with which the person is affiliated in exchange for
services rendered by that individual.

(2) A rate of $25,000 per year equates to $12
per hour.

7-401. Time of Filing. DoD employees shall file a DD Form
1787, Appendix C of this Regulation, with their local Ethics Counse!ors within 30
days of entering on duty with the DoD Component.

7-402. Review

a. When a report is filed, the Ethics Counselor shall
review the DD Form 1787 to determine whether:

(1) Each item is completed and sufficient
information is provided; and

(2) Whether the information indicates any
violation or apparent violation of any of the conflicts of interest, standards of
conduct, procurement integrity, or related laws and regulations.

b. The Ethics Counselor need not audit the report.
Disclosures are to be taken at "face value" unless there is a patent omission or
ambiguity or the official has independent knowledge of matters outside the report.
However, it is expected that the Ethics Counselor will resolve any apparent
violations to ensure there are no actual violations.

c. If the Ethics Counselor belives that additional
information is required, the reporting individual shall be notified of the additional
information required and the date by which it must be submitted. The reporting
individual shall submit the required information directly to the Ethics Counselor.
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d. When the Ethics Counselor has completed the
review and accomplished any necessary remedial action, the Ethics Counselor shall
sign and date the report and dispose of it in accordance with subsection 7-403 of
this Regulation, below.

e. If the Ethics Counselor concludes that the
reporting individual is not in compliance with applicable laws or regulations, the
Ethics Counselor shall:

(1) Notify the reporting individual, in writing,
of the preliminary determination;

(2) Afford the reporting individual an
opportunity for personal consultation, if practicable;

(3) Determine what remedial action should be
taken to bring the reporting individual into compliance; and

(4) Notify the reporting individual of the
remedial action required, indicating a date by which that action must be taken,
normally within 90 days.

f. When the Ethics Counselor determines that a
reporting individual has complied fully with the remedial measures, a notation to
that effect shall be made in the comment section of the report. The Ethics
Counselor shall sign and date the report as the reviewing official and dispose of it
in accordance with subsection 7-403 of this Regulation, below.

7-403. Disposition

a. After the Ethics Counselor signs and dates the
report, the Ethics Counselor shall send the original to the DoD Component DAEO
or designee, who shall forward it to SOCO not later than March 15.

b. The DoD Component DAEO or designee shall
ensure that appropriate data from each DD Form 1787, Appendix C of this
Regulation, is extracted and sent to the Defense Manpower Data Center where a
consolidated report to Congress is compiled.

c. If steps ensuring compliance with applicable laws
and regulations are not taken by the date established, the Ethics Counselor shall
report the matter to the DoD Component DAEO and take whatever other action
might be required in accordance with Chapter 10 of this Regulation.
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d. DD Forms 1787, Appendix C of this Regulation,
shall be retained by SOCO for six years from the date of filing with SOCO.

7-404. Public Availability of Reports. DD Forms 1787,
Appendix C of this Regulation, must be made available for public examination
upon request after the report is filed with SOCO, unless exempted pursuant to
law. Reporting individuals are personally responsible for ensuring that their
reports are accurate, complete, and timely.

7-405. Penalties

a. Administrative Penalties. Anyone failing to file a
report, or falsifying or failing to file required information, may be subject to any
applicable personnel or other action in accordance with applicable law or
regulation, including adverse action. An administrative penalty of up to $10,000
may be imposed in accordance with 10 U.S.C. 2397 (reference (f)).

b. Criminal Liability. Any individual who knowingly
or willfully falsifies information on a report may be subject to criminal prosecution
under 18 U.S.C. 1001 (reference (d)).

SECTION 5. REFERENCES

7-500. References

(a) Title 5, Code of Federal Regulations, Part 2634,
"Financial Disclosures, Qualified Trusts, and
Certificates of Divestiture for Executive Branch
Employees," current edition

(b) Public Law 95-521, "Ethics in Government Act of
1979," October 26, 1978, as amended

(c) Title 5, United States Code, Sections 552, 552a,
3371-3376, and 5332

(d) Title 18, United States Code, Chapter 11, Sections
208 and 1001

(e) Executive Order 12674, "Principles of Ethical
Conduct for Government Officers and Employees,"
April 12, 1989, as amended

(W Title 10, United States Code, Section 2397

104



DoD 5500.7-R

CHAFFER-8

SEEKING OTHER EMPLOYMENI

SECTION 1. GENERAL RULES

8-100. Office of Government Ethics Regulation. 5 C.F.R. 2635,
Subpart F (reference (a)) in subsection 2-100 of this Regulation, provides rules on
seeking other employment that apply to all DoD employees.

SECTION 2. CONFLICT OF INTEREST - (18 U.S.C. 208) (reference (b))

8-200. Negotiating for Employment. See 5 C.F.R. 2635.603
(reference (a)) in subsection 2-100 of this Regulation for provisions on conflicts of
interest in employment negotiations under 18 U.S.C. 208 (reference (b)). The
provisions of 18 U.S.C. 208 (reference Wb)) and related provisions of OGE
regulations do not apply to enlisted members. However, provisions similar to
18 U.S.C. 208 (reference (b)) do apply to enlisted members as follows: except a
approved by the DoD Component DAEO or dfrsigmee, an enlistedi member,
including an enlisted special Government employee, shall not participate
personally and substantially as part of his official DoD duties, in amy particul.matter in which he, his spouse, minar child, partne, entity in which he is savig
as offie, director, truste, partner or employee or any entity with which he is
negotiating or has an arrangement concring pnspece employment, has a
f i I= . See 18 U.S.C. 208 (reference (b)), subsections 1-300(b)(1)(a) and
5-301 of this Regulation, and 5 C.F.R. 2635.603 (reference (a)) in subsection 2-100 of
this Regulation.

8-201. Penaltie. Violation of 18 U.S.C. 208 (reference (b)) is
punishable by a fine and imprisonment. The full range of administrative sanctions
may also be imposed.

SECTION 3. PROCUREMENT INTEGRITY - (41 U.S.C. 423(b)) (reference (c))

8-300. Soliciting. Accepting. or Discussing Employment

a. During the conduct of a procuwt, a
prr meima o 1fficial may not knowingly, drectly or lidwtly, solicit or
Sor discuss witk, any off ice, emplye, r.pmsentdlm agnt or coxsut tant of
a competing contractor, any future mW1oymeut or business See FAR
3.104-6 (reference (d)) in Appendix B of this Regulation.
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official: b. This prohibition does not apply to a procurement

(1) After he leaves Federal Government service;

(2) Who is employed by a contractor,
subcontractor, consultant, expert, or advisor after he ceases to act on behalf of, or
provide advice to, the procuring agency concerning the procurement;

(3) Who has been granted recusal, in writing, in
accordance with the provisions of FAR 3.104-6 (reference (d)) in Appendix B of
this Regulation and subsection 8-300.d. of this Regulation, below, and who has in
fact discontinued participation in the procurement;

(4) Whose only communication with a
competing contractor is to reject an unsolicited offer of employment or business
opportunity or advise the competing contractor that he must seek recusal prior to
any discussions regarding the unsolicited offer;

(5) Who has made inquiry in good faith of the
potential contractor and been advised that the contractor is not or will not become
a competing contractor on a procurement on which the individual is a
procurement official; or

(6) Where the procurement official engages in
conduct in good faith reliance upon a written ethics advisory opinion;

(7) After the procurement has been concluded
by the award or modification of a contract or the cancellation of the procurement.

c. A procurement official may discuss employment or
business opportunities with a competing contractor only if a written recusal
request was submitted and approved in accordance with the policy and procedures
contained in FAR 3.104-6(c) through (h) (reference (d)) in Appendix B of this
Regulation. The head of the contracting activity has the authority to approve or
disapprove a request for recusal; however, he may not approve recusal for a
procurement official who has participated personally and substantially in certain
evaluation functions listed in subsection 3.104-6(c) of the FAR in Appendix B of
this Regulation.

d. Any DoD procurement official or former DoD
procurement official may, by written request, seek advice from his DoD
Component DAEO or designee regarding whether he may be precluded by the
procurement integrity rules from engaging in a specified activity. See FA; 3.104-8
reference (d)) in Appendix B of this Regulation.
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(1) The request must provide the DoD
Component DAEO or designee with sufficient information to make a
determination.

(2) The DoD Component DAEO shall make his
determination, in writing, within 30 days, or as soon thereafter as practicable.

(3) A copy of the request and the ethics
advisory opinion shall be retained for six years, in accordance with DoD
Component procedures.

8-301. Penalties. Violation of the provisions of 41 U.S.C. 423
(reference (c)) is punishable by the full range of sanctions, including the following:

a. Civii Pnalties. Individual violators may be
subject to a civil fine not to exceed $100,000. Violators, other than individuals,
may be subject to a civil fine not to exceed $1 million.

b. Administrative Sanctions. See subsection 10-203 of
this Regulation.

SECTION 4. REPORTING EMPLOYMENT CONTACTS (10 U.S.C. 2397a)
(reference (e))

8-400. Individuals Required to File. The following DoD
employees are required by this Regulation and by 10 U.S.C. 2397a (reference (e))
to report, in writing, their employment contacts to their supervisor and DoD
Component DAEO or designee:

a. Any military officer in grade 0-4 or above, or any
civilian DoD employee serving in a position for which the rate of pay is equal to
or greater than the minimum rate of pay for GS/GM-11 who;

"b. At any time during his DoD service, performed a
"#procurement function" involving a defense contractor which received at least
S $25,000 a year in DoD business; and

c. Who contacts or is contacted by that defense
contractor regarding future employment.

8-401. Contmnt of Reort. Reports of employment contacts shall
include:

a. The name, title, agency address, and telephone
number of the reporting individual;
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b. The name of the defense contractor concerned;

c. The date of each contact covered by the report;
and

d. A brief description of the substance of each
contact.

8-402. Disqualification Statement

a. Individuals Required to File Disqualification

(1) Any DoD employee required to submit a
report of an employment contact shall submit to his supervisor a written statement
disqualifying himself from participating in any "procurement function" involving
the defense contractor until such time as the possibility of future employment with
that defense contractor has been rejected by either party.

(2) Procurement officials may be required to
request recusal through formal procedures requiring written approval by the head
of the contracting agency. See subsection 8-300 of this Regulation, above.

b. Distribution of Disqualification. The
disqualification statement shall be given to the DoD employee's supervisor and the
Ethics Counselor. It also should be provided to others who might contact the
DoD employee regarding the defense contractor which is the subject of the
disqualification.

c. Contents of Disqualification. The disqualification
statement shall contain:

(1) The name, title, agency address, and
telephone number of the DoD employee submitting the report;

(2) The extent of disqualification (i.e., a
description of duties affecting the defense contractor the DoD employee may not
perform as a result of the disqualification);

(3) Identification of the DoD employee or office
that will handle duties during the disqualification period; and

(4) An explanation of any other steps required
to avoid potential conflicts of interests;
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(5) If the statement is necessary only because of
a second contact which was rejected, information in accordance with subsections
8-402.c.(3) and 8-402.c.(4) of this Regulation, above, need not be included.

d. Withdrawal of Disqualification. A DoD employee
may withdraw a disqualificaion if employment discussions conclude with no

-•arrangement regarding future employment, or if such an arrangement is ended, by
notifying, in writing, the same individuals who received copies of his
disqualification statement.

e. Review and Retention of Disqualification. The
supervisor, with the assistance of the Ethics Counselor, shall review the
disqualification statement to make sure it will prevent any conflict of interest and
to determine whether the DoD employee can still carry out his responsibilities
adequately. Both the supervisor and the Ethics Counselor shall retain a copy of
the disqualification statement for three years.

8-403. Exception. A DoD employee need not report the contact
or disqualify himself from officially participating in a particular matter involving
the defense contractor if the first contact was initiated by the defense contractor
and the DoD employee immediately terminates the discussion and unequivocally. rejects consideration of employment opportunities. If the contact is renewed by
either the defense contractor or the DoD employee, all contacts must be reported.

8-404. Pnalties. An individual who fails to report an
employment contact or to disqualify himself as required by subsectio':s 8-400
through 8-402 of this Regulation, above, may be subject to the following
administrative penalties:

a. Prohibition of employment with the defense
contractor concerned for up to ten years from the date of separation from DoD;
and

b. An administrative penalty not to exceed $10,000.

* SECTION 5. DoD GUIDANCE

8-500. Appearances. DoD employees shall:

A a. Ensure that the prospect of employment does not
affect the performance or non-performance of their official duties;

b. Ensure that they do not communicate inside
information to a prospective employer; and
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c. Avoid any activity that would affect the public's
confidence in the integrity of the Federal Government, even if it is not an actual
violation of the law.

8-501. Written Guidance. DoD employees may obtain
counseling and written advice concerning restrictions on seeking other employment
from their Ethics Counselor:

a. Although the counseling and advice are given by
DoD attorneys and involve the interpretation of law and regulation and rendering
of legal opinion, no attorney-client or other confidential relationship is created.
Communications made to an Ethics Counselor in seeking si-ch advice are not
privileged.

b. This counseling and advice is personal to the
current or former DoD employee. It does not extend to the individual's business,
employer, or prospective employer.

SECTION 6. REFERENCES

8-600. &fyjrreýs

(a) Title 5, Code of Federal Regulations, Part 2635,
",t;andards of Ethical Conduct for Employees of
the Executive Branch," current edition 0

(b) Title 18, United States Code, Section 208
(c) Title 41, United States Code, Section 423
(d) Federal Acquisition Regulation, Part 3.104, current

edition
(e) Title 10, United States Code, Section 2397a
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SQT-_OVERNMENT SERVICE EMPLOYMENT

SECTION 1. • CE OF GOVERNMENT ETHICS REGULATION

9-100. 5 C.F.R. 2637. "Reglations Concerning Post-Employment
Coflict of Interest", (reference (a))

[5 C.F.R. 2637 (reference (a)) applies only to DoD
employees who left Federal Government service
before 1991]
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REGULATIONS CONCERNING POST EMPLOYMENT CONFUCT OF INTEREST
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REGULATIONS CONCERNING POST-EMPLOYMENT CONFLICT OF INTEREST, 5 CFR 2637

SUBPART A: GENERAL PROVISIONSO Sec. 2637.101 Purpose and policy.

(a) Authority. Section 401(a) of the Ethics in Government Act of 1978 (the "Act*), as amended by Public
Law 100-598 (Nov. 3, 1988), established the Office of Government Ethics ("OGE") as a separate agency in the
executive branch, effective October 1, 1989. (OGE was formerly a part of the Office of Personnel Management
("OPM")). Sections 402 (a) and (b) of the Act, as amended, provide that the Director of the Office of Government
Ethics ("the Director") shall provide, in consultation with OPM, overall direction of executive branch policies related
to preventing conflicts of interest on the part of officers and employees of any executive agency as defined in
section 105 of title 5, United States Code, and shall propose, in consultation with the Attorney General and OPM,
rules and regulations to be promulgated by the President or by OGE pertaining to conflicts of interest and ethics
in the executive branch. The purpose of this part is to issue regulations prepared by the Director which give content
to the restrictions on post employment activity established by title V of the Act (18 U.S.C. 207) for administrative
enforcement with respect to former officers and employees of the executive branch; generally to guide agencies
in exercising the administrative enforcement authority reflected in section 18 U.S.C. 207(j); to set forth the
procedures to be employed in making certain determinations and designations pursuant to the Act; and to provide
guidance to individuals who must conform to the law. Criminal enforcement of the provisions of 18 U.S.C. 207
remains the exclusive responsibility of the Attorney General.

(b) Consultation with the Attorney General. In proposing these regulations, the Director consulted with the
Attorney General as to the content of regulations governing substantive prohibitions as well as other matters. The
Attorney General has advised that such regulations are consistent with his opinion as to the interpretation of the
Act.

(c) Policy and limitations. These regulations bar certain acts by former Government employees which may
reasonably give the appearance of making unfair use of prior Government employment and affiliations.

(1) When a former Government employee who has been involved with a particular matter decides
to act as the representative for another person on that matter, such "switching of sides" undermines confidence in
the fairness of proceedings and creates the impression that personal influence, gained by Government affiliation,
is decisive.

(2) Similarly, when a former high-level employee assists in representing another by personal
presence at an appearance before the Government regarding a matter which is in dispute, such assistance
suggests an attempt to use personal influence and the possible unfair use of information unavailable to others.
Different considerations are involved, however, with respect to assistance given as part of customary supervisory
participation in a project funded by a Government contract or grant, since a former employee's knowledge may
benefit the project and thus the Government, and regular communications with associates may properly be regarded
as inherent in managerial responsibility. Such assistance, when not rendered by personal presence during an
appearance, is not covered by the statute.

(3) When a former Senior Employee returns to argue a particular matter to the employee's former
agency in the period immediately following the termination of official employment, it appears that Government-based
relationships are being used for private ends.

(4) Former officers and employees may fairly be required to avoid such activities in the
circumstances specified by statute and in these regulations.

(5) The provisions of 18 U.S.C. 207 do not, however, bar any former Government employee,
regardless of rank, from employment with any private or public employer after Government service. Nor do they
effectively bar employment even on a particular matter in which the former Government employee had major official
involvement except in certain circumstances involving persons engaged in professional advocacy. Former
Government employees may be fully active in high-level supervisory positions whether or not the work is funded
by the United States and includes matters in which the employee was involved while employed by the Government.
The statutory provisions are not intended to discourage the movement of skilled professionals in Government, to
and from positions in industry, research institutions, law and accounting firms, universities and other major sources
of expertise. Such a flow of skills can promote efficiency and communication between the Government and private
activities, and it is essential to the success of many Government programs. Instead, only certain acts which are
detrimental to public confidence in the Government are prohibited.

(6) Departments and agencies have primary responsibility for the administrative enforcement of
the post employment restrictions found in the Act. The Department of Justice may initiate criminal enforcement in
cases involving aggravated circumstances; agency heads are required to report substantiated allegations of
violations of 18 U.S.C. 207 to the Department of Justice and the Director, OGE. it is essential that Title V of the
Act be enforced so as to advance its objectives, which include improvement in government efficiency, equal
treatment for equal claims, greater public confidence in the integrity of their government, elimination of the use of
public office for private gain, and securing the integrity of the government's policy-making processes. Departments
and agencies should avoid enforcement actions that do not advance these objectives but instead frustrate the
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Government's ability to employ the skillec persons who are needed to make the programs of the Federal
Government succeed. Special attention should be given to the need to preserve the free flow of expertise,
especially In scientific, technological and other technical areas, from private activities to the government.

(7) The examples contained in these regulations are Intended to give guidance, but are illustrative,
not comprehensive. Each agency may provide additional Illustration and guidance In its own regulations, consistent
with that contained herein, in order to address specific problems arising In the context of u particular agency's
operations.

(8) Agencies have the responsibility to provide assistance promptly to formet Government
employees who seek advice on specific problems. The Office of Government Ethics will provide advice, promptly,
upon request, to designated agency ethics officials in such situations, but will first coordinate with the Department
of Justice on unresolved or difficult issues.

(9) These regulations do not supplant restrictions that may be contained in laws other than 18
U.S.C. 207 and do not incorporate restrictions contained In the code of conduct of a profession of which an
employee may be a member.

Note: The post-employment conflict of interest restrictions of 18 U.S.C. 207 were substantially revised effective
January 1, 1991, by the Ethics Reform Act of 1989, Public Law No. 101-194, 103 Stat. 1716, with technical
amondments enacted by Public Law No. 101-280, 1G4 Stat. 149 (1990). The Office of Government Ethics has
published substantive guidance for the executive branch concerning the amended version of 18 U.S.C. 207 in part
2641 of this subchapter. This part 2-37 will continue to provide guidance concerning the previous version of
section 207, which will continue to apply to individuals terminating Government service prior to January 1, 1991.

Sec. 2637.102 Definitions.

(a) Statutory definitions. The following are defined terms which largely repeat portions of the text of the
statute. They are set out hers to permit a simplified presentation of statutory requirements In the regulations which
follow. Other definitions, which supplement the statutory language, are listed in paragraph (b) of this section and
are set forth in detail in the substantive regulations.

(1) 'United States" or "Government" means any department, agency, court, court-martial, or any
civil, military or naval commission of the United States, the District of Columbia, or any officer or employee thereof.

(2) "Agency' includes an Executive Department, a Government corporation and an independent
establishment of the executive branch, which includes an independent commission. (Sea 18 U.S.C. 6.)

(3) "Government Employee" includes any officer or employee of the Executive Branch (as defined
in 18 U.S.C. 202 and, e.g., 5 U.S.C. 2104 and 2105); those appointed or detailed under 5 U.S.C. 3374, and a
Special Government Employee, but shall not include an individual performing services for the United States as an
independent contractor under a personal service contract.

(4) "Former Government Employee" means one who was, and is no longer, a Government
employee.

(5) "Special Government Empioyee" means an officer or employee of an agency who is retained,
designated, appointed, or employed to peororm, with or without compensation, for not to exceed 130 days during
any period of three hundred and sixty five consecutive days, temporary duties either on a full time or intermittent
basis (18 U.S.C. 202).

(6) "Senior Employee" means an officer or employee named in, or designated by the Dirs',.or
pursuant to, section 207(d) of title 18 U.S.C. to whom 207(b)(ii) and (c) shall apply (See 2637.211 of this part.)

(7) "Particular Government matter involving a specific party" means any judicial or other
proceeding, application, request for a ruling or other determination, contract, claim, controversy, investigation,
charge, accusation, arrest or other particular matter involving a specific party or parties in which the United States
is a party or has a direct and substantial interest.

(b) Interpretative definitions. Other terms defined and interpreted in the substantive regulations are:

(1) "Acting as Agent or Attorney": (See 2637.201(b).)

(2) "Actually Pending": (See 2637.202(c).)

(3) "Communicating with Intent to Influence*: (See 2637.201(b).)

(4) "Direct and Substantial Interest": (See 2637.204(f).)
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(5) 'Participate Pesmnally and Substantially': (See 2637.201(d).)

(6) "Partioular Matter Involving a Specific Party or Parties': (See 2637.201(c).)

(7) "Particular MatterO (without parties): (See 2637.204(d).)

(8) "Official Responslbility": (See 2637.202(b).)

(9) 'Rate of Pay': (See 2637.211(b)(4).)

SUBPART B: SUBSTANTIVE PROVISIONS

fec. 2637.201 Restrictions on any former government employee's ating as representative as to a particular
"* fmattr Im which the employeo personally and substantially participated.

(a) Basic prohibition of 18 U.S.C. 207(a). No former Government employee, after terminating Government
employment, shall knowIgly act as agent or attorney for, or otherwise represent any other peoion in any formal
or Informal appearance before, or with the Intent to influence, make any oral or written communication on behalf
of any other person

(1) to the United States,

(2) In connection with any particular Government matter Involving a specific party,

(3) in which rmiatter such employee participatv- personally and substantially as a Government
employs*.

(b) Representatlun: 'Acting as agent or attorney, or other representative In an appearance, or
communicating with intent to Influence.

(1) Attorneys and agents. The target of this provision is the former employee who participates
!n a particular mattew while employed by the Government and later "switches sides' by representing another person
on the same matter.. Note: The examples in these regulations do not incorporate the special statutory restrictions on Senior Employees,
except where the terms 'Senior Employee' or 'Senior are expressly used.

Exampie. A lawyer in the Department of Justice personally works on an antitrust case involving 0
Company. After leaving the Department, he Is asked by 0 Company to represent it in that case. He may not do
so.

(2) Others. The statutory prohibition covers any other former employee, including managerial and
technical personnel, who represents another rerson in an appearance or, by other communicat:on, attempts to
Influence the Goverrment concerning a particular matter in which he or she was Involved. For example, a former
technicWi ekployee may r. )t act as a nmanLacturer's promotional or contract representative to the Government on
a particular matter in whkJh he or she participated. Nor could such employee appear as an expert witness against
'he Government in connecto;. w0h svch a matter. (See 2637.208 for specific rules relating to expert witnesses.)

(3) Apoearances; communications made with intent to influence. An appearance occurs when
an Individual is physically presant before the United States In either a formal or informal setting or conveys material
to the United States in connectikn with a formal proceeding or application. A -communication is broader than an
appearance and inludes for example, correspondence, or telephone calls.

Example 1. An appearance occurs when a former employee meets with an agency employee personally
to discuss a matter; or when he uomuits a tdrief in an agency administrative proceeding in his own name.

Example 2. A former employee makas a telephone call to a present employee to discuss a particolar
S* matter that Is not the subject of a formal proceeding. She ht.; made a communication.

(4) Government visits to c.hers premises. NWither a prohibited appearance nor communication
occurs when a former Goeremnent employee communicates with a Government employee who, at the instance of
the United States, visah or is assigned to premises leas to, or owned or occupied by, a person other than the
United States which are or may be used for performance under an actual or proposed contract or grant, when such
communication oncaems work -'4erormed or to be performed and occurs in the ordinary course of evaluation,
"administration, or performance of the actual or pronosed contract or grant.

(&) Elements of "Influence" and potential controversy required. Communications which do not
Ind:e an r intent to Influence' are not prohilbd. Moreover, acting as agent or attnrney in cornection with a

routine request not Involving a potential ontroversy/is not ihl~bited. For example, the following we not prohibited:
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a question by an attorney as to the status of a particular matter; a requeast for publicly available documents; or a
communication by a former employee, not in connection with an adversary praeeding. imparting purely factual
information. (See also 2637.204(d) of Whis pan.)

Example. A Government employee, who participated In writing the specificatiors of a contract awarded to
0 Company for the design of certain education testing programs, joins 0 Company and does work under the
contract. She is asked to accompany a company vice-presidsnt to a meeting to state the results of a series of trial
tests, and does so. No violaticn occurs when she provides the information to her former agency. During the
meeting a dispute arises ks to some terms of the contrac,, and she is called upoii to iupport Q Company's
positbn. She may not do so. If she had reason to believe that the contractual dispute would be a subject of the
meeting, she should not have attended.

(6) Assistance. A former employee is not prohibited from providing in-house assistance in
connection with the rmpresentation of another person.

Example, A Government employee administered a particular contract for agricultural research with 0
Company. Upon termination of her Government employment, she is hired by 0 Company. She works on the
matter covered by the contract, but has no direct contact with the Government. At the reqiest of a company
vice-president, she prepares a paper describing the persons at her former agency who should be contacted and
what shoulk be said to them in an effort in increase the scope of funding of the contract and to resolve favorably
a d!spute over a contract clause. She may do so.

(7) Project responses not included. In a context not involving a potential controversy involving the
United States no finding of a "intent to influence" shall be based upon whatever influential effect inheres in an
attempt to formulate a meritorious proposal or program.

Example. The employee of 0 Company in the previous example is asked to design an educational testing
program, which she does and transmits it to the Government. This is not prohibited despite the fzct that her
well-designed program may be inherently influential on a question of additional funding under the contract. She
may not argue for its acceptance.

(c) "Particular matter involving a specific party or partias"--

(1) Specific matters vs. policy matters. The prohibitions of subsections (a) and (b) of 18 U.S.C.
207, are based on the former Government employee's prior participation in or responsibility for a "judicial or other
proceeding, application, request for a ruling or other determination, contract, claim, controversy, ;nvestigation,
charge, accusation, arrest, or other particular matter involving a specific party or partiea" in which the United States
is a party or has a direct and substantial interest. Such a matter typically involves a specific proceeding affecting
the legal rights of the parties or an insolatable transaction or related set of transactions between identifiable parties.
Rulemaking, legislation, the formulation of general policy, standards or objectives, or other action of general
application is not such a matter. Therefore, a former Government employee may represent another person in
connection with a particular matter involving a specific party even if rules or policies which he or she had a role
'n esiablishing are invoived in the proceeding.

Example 1. A Government employee formulated the policy objectives of an energy conservation program.
He is not restricted from later representing a university which seeks a grant or contract for work emerging from
such a program

Example 2. A Government employee reviews and approve3 a specific city's application for Federal
assistance for a renewal project. After leaving Government service, she may not represent the city in relation to
that project.

Example 3. An employee is regularly involved in the formulation of policy, procedures and regulations
governing departmental procurement and acquisition functions. Participation in such activities does not restrict the
employee after leaving the Government as to particular cases involving the application of such policies, procedures,
or regulations.

Example 4. An amployee of the Office of Management and Budget participates substantially on the merits
of a decision to reduce the funding level of a program, which has the effect of reducing the amount of money which
certain cities receive to conduct youth work programs. After leaving the Government she may represent any of the
cities in securing funds for its youth program, since her participation was in connection with a program, not a
particular matter involving specific parties.

Example 5. An agency attorney participates in drafting a standard form contract and certain "standard
terms and clauses" for use in future contracts. He is not thereaftwr barred from representing a person in a dispute
involving the application of such a "standard term or clause" in a particular contract in which he did not participate
as a Government employee.
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(2) Technical matters. In connection with technical work, participation in projects generally. involving one or more scientific or engineering concepts, in feasibility studies, or in proposed programs prior to the
formulation of a contract will not restrict former Government employees with respect to a contract or specific
programs entered Into at a later date.

Example I1. A Government employee participates significantly in formulating the "mission need" of a project
pursuant to OMB Circular No. A-109, and the award of a contract to Z Company, the purpose of which Is to
propose alternative technical approaches. He is not barred, after leaving Government service, from representing
o Company which later seeks a contract to manufacture one of the systems suggested by the Z Company.

Example 2. A Government employee, who has worked for years on the design of a new satellite
communications system, joins C Company. Later, the Government issues a "request for proposals" ("rfp") to
construct the new system, which is circulated generally to industry. The employee proposes to act as C Company's

a representative in connection with its anticipated proposals for the contract. He may do so. The satellite contract
became a particular matter when the rfp was being formulated; it would ordinarily not become one involving a
specific party or parties until initial proposals or indications of interest therein by contractors were first received.
Moreover, if the employee's work for C Company were limited to the formulation and communication of a proposal
"in response to the rfp, it would not be prohibited to the extent it involved a communication for the purpose of
furnishing scientific or technological information to the Government, exempt under 18 U.S.C. 207(f). See 2637.206
"below. (See paragraph (3) beow as to a case where the employee's own participation may cause a different result.)

(3) Relationship of personal participation to specificity. In certain cases, whether a matter should
be treated as a "particular matter involving specific parties" may depend on the employee's own participation in
events which give particularity and specificity to the matter in question. For example, if a Government employee

(i) personally participated in that stage of the formulation of a proposed contract where
significant requirements were discussed and one or more persons was identified to perform services thereunder and

(ii) actively urged that such a contract be awarded, but the contract was actually awaided
only after the employee left, the contract may nevertheless be a particular matter involving a specific party as to
such former Government employee.

Example. A Government employee advises her agency that it needs certain work done and meets with
private firm X to discuss and develop requirements and operating procedures. Thereafter, the employee meets with
agency officials anr persuades them of the need for a project along the lines discussed with X. She leaves the
Government and the project is awarded by other employees to firm X. The employee is asked by X to represent
it on the contract. She may not do so.

(4) The same particular matter must be involved. The requirement of a "particular ri.atter involving
a specific party" applies both at the time that the Government employee acts in an official capacity and at the time
in question after Government service. The same particular matter may continue in another form or in part. In
determining whether two particular matters are the same, the agency should consider the extent to which the
matters involve the same basic facts, related issues, the same or related parties, time elapsed, the same
confidential information, and the continuing existence of an important Federal Interest.

Example 1. A Government employee was substantially involved in the award of a long-term contract to Z
Company for the development of alternative energy sources. Six years after he terminates Government
employment, the contract is still In effect, but much of the technology has changed as have many of the personnel.
The Government proposes to award a *follow on" contract, involving the same objective, after competitive bidding.
The employee may represent 0 Company in its proposals for the follow-on contract, since Q Company's roposeo
contract is a different matter from the contract with Z Company. He may also represent Z Company in its efforts
to continue as contractor, if the agency determines on the basis of facts referred to above, that the new contract
"Is significantly different in its particulars from the old. The former employee should first consult his agency and
request a written aetermination before undertaking any representation in the matter.

Example 2. A Government employee revlewed and approved certain wiretap applications. The prosecution
of a person overheard during the wiretap, although not originally targeted, must be regarded as part of the same
particular matter as the initial wiretap application. The reason is that the validity of the wiretap may be put in Issue
and many of the facts giving rise to the wiretap application would be involved. Other examples: See 2637.201 (b)(1),
Example 1, and (c), Example 2.

(5) United States must be a party or have an interest. The particular matter must be one in which
the United States is a party, such as in a judicial or administrative proceeding or a contract, or in which it has a
direct and substantial interest. The importance of the Federal Interest in a matter can play a role in determining
whether two matters are the same particular matter.

Example 1. An attorney participated in preparing the Government's antitrust action against Z Company.
After leaving the Government, she may not represent Z Company In a private antitrust action brought against it by
X Company on the same facts involved in the Government action. Nor may she represent X Company In that
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matter. The interest of the United States in preventing both inconsistent results and the appearance of impropriety
in the same factual matter involving the same party, Z Company, is direct and substantial. However, if the
Government's antitrust investigation or case is closed, the United States no longer has a direct and substantial
Interest in the case.

Example 2. A member of a Government team providing technical assistance to a foreign country leaves
and seeks to represent a private contractor in making arrangements with the Government to perform the same
service. The proposed new contract may or may not be considered a separate matter, depending upon whether
the United States has a national interest in maintaining the original contract. The agency involved must be
consulted by the former employee before the representation can be undertaken.

(d) "Participate personally and substantially"--

(1) Basic requirements. The restrictions of section 207(a) apply only to those matters in which a
former Government employee had "personal and substantial participation," exercised "through decision, approval,
disapproval, recommendation, the rendering of advice, investigation or otherwise." To participate "personally" means
directly, and includes the participation of a subordinate when actually directed by the former Government employee
in the matter. "Substantially," means that the employee's involvement must be of significance to the matter, or form
a basis foi a reasonable appearance of such significance. It requires more than official responsibility, knowledge,
perfunctory Invwlvement, or involvement on an administrative or peripheral issue. A finding of substantiality shold
be based not only on the effort devoted to a matter, but on the importance of the effort. While a series of
peripheral involvements may be insubstantial, the single act of approving or participation in a critical step may be
substantial. It Is essential that the participation be related to a "particular matter involving a specific party." (See
paragraph (c) of this section.)(See also 2637.203(f) of this part.)

FxamopIe 1. If an officer personally approves the departmental budget, he does not participate substantially
in the approval of all items contained in the budget. His participation is substantial only in those cases where a
budget item is actually put in issue. Even then, the former Government employee is not disqualified with respect
to an item if it Is a general program rather than a particular matter involving a specific party. The former
Government employee may, however, have official responsibility for such matters. (See 2637.202(b).)

Example 2. A Government lawyer is not in charge of, nor has official responsibility for a particular case,
but is frequently consulted as to filings, discovery, and strategy. Such an individual has personally and substantially
participated in the matter.

(2) Participation on ancillary matters. An employee's participation on subjects not directly involving
the substantive merits of a matter may not be "substantial," even if it is time-consuming. An employee whose
responsibility is the review of a matter solely for compliance with administrative control or budgetary considerations
and who reviews a particular matter for such a purpose should not be regarded as having participated substantially
in the matter, except when such considerations also are the subject of the employee's proposed representation.
(See 2637.202(b)(3) oi this part.) Such an employee could theoretically cause a halt In a program for
noncompliance with standards under his or her jurisdiction, but lacks authority to initiate a program or to disapprove
it on the basis of its substance.

(3) Role uf official respons.1bility In determining substantial participation. "Official responsibility" is
defined in 2637.202(b)(1). "Personal and substantial participation" is different from "official responsibility." One's
responsibility may, however, play a role In determining the "substantiality" of an employee's participation. For
example, ordinarily an employee's forbearance on a matter is not substantial participation. If, however, an employee
is charged with responsibility for review of a matter and action cannot be undertaken over his or her objection, the
result may be different. If the employee reviews a matter and passes it on, his or her participation may be
regarded as "substantial" even If he or she claims merely to have engaged in inaction.

(e) Agency responsibility in complex cases. In certain complex factual cases, the agency with which the
former Government employee was associated is Ikely to be in the best position to make a determination as to
certain Issues, for example, the identity or existence of a particular matter. Designated agency ethics officials
should provide advice promptly to former Government employees who make inquiry on any matter adalnV under
these regulations.

Sm. 2637.202 Two"a restri•lton on any former Gove•ment employee's acting as representative "s to
a Imertlcular metier for which the employee had official reosimsbIllity.

(a) Basic prohibition of 18 U.S.C. 207(b)(1). No iormer Government employee, within two years after
terminating employment by the United States, shall knowingly ac as agent or attorney for, or otherwise represent
any other person in any formai or informal appearanca before, or with the intent to influence, make any oral or
wdden communication on behalf of any other person (1) to the United States, (2) in connection with any particular
Government matter Involving a speJic party (3) if such matter was actually penoing under the e's
responsibility as an officer or employee within period of one year prior to the termination of such reeponilt~lly.

(b) "Official responslbllty*-
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(1) Definition. "Official responsibility" is defined in 18 U.S.C. 202 as, "the direct administrative or
operating authority, whether intermediate or final, and either exercisable alone or with others, and either personally
or through subordinates, to approve, disapprove, or otherwise direct Government actions."

(2) Determining official responsibility. Ordinarily, the scope of an employee's "official responsibility"
is determined by those areas assigned by statute, regulation, Executive Order, job description or delegation of
authority. All particular matters under consideration in an agency are under the "official responsibility" of the agency
head, and each is under that of any intermediate supervisor having responsibility for an employee who actually
participates in the matter within the scope of his or her duties.

(3) Ancillary matters and official responsibility. "Administrative" authority as used in the foregoing
definition means authority for planning, organizing and controlling matters rather than authority to review or make
decisions on ancillary aspects of a matter such as the regularity of budgeting procedures, public or community
relations aspects, or equal employment opportunity considerations. Responsibility for such an ancillary consideration
does not constitute responsibility for the particular matter, except when such a consideration is also the subject of
the employee's proposed representation.

Example 1. An agency's comptroller would not have official responsibility for all programs in the agency,
even though she must review the budget, and all such programs are contained in the budget.

Example 2. Within two years after terminating employment, an agency's former comptroller is asked to
represent 0 Company in a dispute arising under a contract which was in effect during the comptroller's tenure. The
dispute concerns an accounting formula, under the contract, a matter as to which a subordinate division of the
comptrollers office was consulted. She may not represent 0 Company on this matter.

(4) Knowledge of matter pending required. In order for a former employee to be barred from
representing another as to a particular matter, he or she need not have known, while employed by the Government,
that the matter was pending under his or her official responsibility. However, the former
employee is not subject to the restriction unless at the time of the proposed i9prese.ltation of another, he or she
knows or learns that the matter had been under his or her responsibility. Ordinarily, a former employee who is
asked to represent another on a matter will become aware of facts sufficient to suggest the relationship of the prior
matter to his or her former agency, If so, he or she is under a duty to make further inquiry, including direct contactO with an agency's designated ethics official where the matter is in doubt.

(5) Self-disqualification. A former employee cannot avoid the restrictions of this section on the
ground by self-disqualification with respect to a matter for which he or she otherwise had of;tcial responsibility.
However, self- dlsqua•fication Is effective to eliminate the restriction of section 207(a).

(c) "Actually pending." "Actually pending" means that the matter was in fact referred to or under
consideration by persons within the employee's area of responsibility, not that it merely could have been.

Example. A staff lawyer In a depeatment's Offic-e of General Counsel is consulted by procufement officers
on the correct resolution of a contractual matter Involving 0 Company. The lawyer renders an opinion resolving
the question. The same legal question arises later in several contracts with other companies, but none of the
disputes with such companies is referred to the Office of the General Counsel. The General Counsel has official
responsibility fcor ths determination of the 0 Company matter. The other matters were never "actually pending"
under that respnnsibility, although as a theoretical matter, such responsibility extended to all legal matters within the
department.

(d) Other essential requirements. All other requirements of the statute must be met before the restriction
on representation applies. The same considerations apply in determining the existence of a "particular matter
involving a specific party," a representation in an "appearance," or "intent to influence," and so forth as set forth
under 2637,201 of this part.

Example, During her tenure as head of an agency, an officer's subordinates undertook major changes in
agency enforcement standards Involving occupational safety. Eighteen months after terminating Government
employment, she Is asked to represent Z Company which believes It is being unfairly treated under the enforcement
program. The Z Company matter first arose on a complaint filed after the agency head terminated her employment.
She may reprosent Z Company because the matter pending under her official responsibility was not one involving
"a specific party." (Moreover, the time-period covered by iS U.S.C. 207(c) has elapsed.)

(a) Measurement of two-year restriction period. The statutory two-year period is measured from the date
when the employee's responsibility in a particular area ends, not from the termination of Government service, unless
the two oocur s~multarvously. The prohibition applies to all particular matters subject to such responsibility in the
one-year period before termination of such responsibility,
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Example 1. The Director, Import/Export Division of A Agency retires after 26 years of service and enters
private Industry as a consultant. He will be restricted for two years with respect to Wll matters which were actually
pending under his official responsibility in the yea, before his retire;nent.

Example 2. An employee transfers from a position in A Agency to a position in B Agency, and she leaves
B Agency for private employment 9 months later. In 15 months she will be free of restrictior, Insofar as matters
which were pending under her responsibility in A Agency in the year before her transfer. She will be restricted for
two years in raspect of B Agency matters which were pending in the year before her departure for private
employment.

Sec. 2637.203 Two-year restriction on a former senior employee's asissting In rmpresenting as to a matter
In which the employee partlpated personally and substantially.

(a) Basic prohibirion of 18 U.S.C. 207(b)(i0). No former Senior Employee (see 2637.102(6)), within two
years after terminating employment by the United States, shall knowingly represent or aid, counsel, advise, consuft.
or assist in representing any other person by personal presence at any formal or informal appearance,

(1) before the United States,

(2) in conniction with any partiular Government matter involving a specific patty,

(3) in which matter he or she participated personally and substantially.

(b) Limitation to "representational" assistance by "personal presence" at an appearance. Section 207(b)(ii)
is imited to assistance "in representing" another pernon by "personal presence" at an "appearance" before the
United Stetes. Different in scope from sections 207(a) and 207(b)(i), it does not apply to assistance in connection
with an oral or written communication made with an intent to influencg which does not involve an appearance. Nor
does it bar assistance in preparation for either a formal or informal personal appearance or an appearance by
written submission in a formal proceeding where the former employee 6i not personally present before the
Government or a Government employee. The provision is designed to prevent the former Senior Employee from
playing any auxiliary role during a negotiation proceeding or similar transaction with the Government so that he or
she does not appear to be lending parsonal influence to the resolution of a matter and cannot do so in fact.

Example. A former Senior Employee makes suggestions as to the content of a letter to be sent to the
Government on a matter in which ho had participated. No violation occurs.

(c) Managerial and other off-scene assistance. The statute does not prohibit a former Senior Employee's
advice and assistance to his or her organization's representatives which does not involve his or her personal
presence at an appsarance before the Government. The former Senior Employee's preparation of documents to
be presented in any formal or informal proceeding does not constitute personal presence Pt an appearance, even
where submission of such a document might technically constitute an appearance.

Exanmple 1. A former Senior Employee attends a hearing on a matter in which she had participated
personally and substantially while in the Government. She speaks with the representative of a private party during
the hearing. A violation occurs if the former Senior Employee lends assistance to the representative in that
conversation.

Example 2. A Senior Justice Department lawyer personally works on an antitrust case against Z Company.
After leaving the Department, she is asked to discuss legal strategy with lawyers representirg Z Company on that
saine antitrust case, to write portions of a brief and to direct the research of the staff working on the case. Any
such aid wculd not be prohibited by the statute, but would likely be prohibited by professional disciplinary rules.

(d) Representational assistance. The statute ieeks to prevent a former Senior Employee from making
uriair use uf his or her prior governmental position by prohibiting all forms of assistance in the representation of
anotlie, when prrsonaiiy present at an appearance, including giving advice as to how the representasion in an
appoarince should be conducted, supplying information, participating in drafting materials, or dealing with forensic
or argumentative matters (such as testimony, methods of persuasion, or strategy of presentation).

(a) Measurement of resu-ction period. TU's statutory two-year period is measured from tha date of
termination of employment in the Senio( Employee positk•n heid by the former employee when he or she
participaWed personally and substantially in the matter involved. (cf. 2637.202(e))

(f) Other Essential Requirements. All conditions of the statutory prohibition must be met. Specifi -l 'I
former employee,

(1) must have been a "Spnior Employee."

(2) who "participated personally and substantially" (See 2637.201(d) of this part) in
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(3) a "particular matter involving a specific party.* (Seis subpart 2637.201(c) of this pikrt.)

(g) General Examples:

Example 1. A Senior Federal Trade Commission Employee, an economist by profession, partk;ipates in an
investigation involving X Company, and a proceeding is commenced against X Company based on the ilvestigation.
After leaving the Commission, he offers to serve as a consultamt to the lawyers for X Company on certain economic
mattsrs Involved in the pr"eeding. He attends the proceeding and at the close of each day, meets ir the lawyers'
office to advse them. Such conduct violatu the statute.

Example 2. A Senior Employee of the Deparlment of the Treasury participates in a number cf projects with
universitier and financial research institutions tundcd by Government grants. After leaving the Govemment, she
becomes dean of a geaduate school of bus!ness which performs work under a number of such graits. She may,
in the discharge of her duties, supervise research and advise as to how funds under such a corn;ract should be
allocated, whether or not these matters are, as is likely, coinmuiicated to her former Department by the graduate
school's representatives. (See 2637.204.)

Example 3. A Senior Defense Department official participated personally and substantially in a contract
award to F Company for fighter planes. After leaving tha Department, the former official goes to work for F
Company. Subsequently, F Company desires to renegotiate prices and a pension provision on the fighter plane
contract, matters in which dispute is anticipated. The former official could not attend a meeting with Government
employees at which such matters will be discussed and give assistance to those representing F Company in the
negotiations. He could generally render advice as long as he remained absent from the negotiatk)ns.

Example 4. A Senior Justice Department lawyer participated in an antitrust case against 0( Cimpany, which
is represented by Y law firm. Immediately after leaving, the Department, she goes to work with Y law firm, and
assists at a trial representing 0 Company In a different antitrust case, not involving the alleglations in the
Government case. Such assistance would not be barred because it does not occur in connection with the same
particular matter.

Example 5. A Senior Employee of the Department of Health and Human Services leaves to take a
university position. The former official's new duties include various HHS contracts which the university holds.
Some of the contracts were awarded by a division within HHS which was under her official responalbility. She is
not barred from assistance in negotiations with respect to such contracts, because the restriction applies only to
those matters in which she had participated personally and substantially, not to those matters for which she had
official responsibility. Note, however, that any participation by her as a representative would be barred by 18
U.S.C. 207(b)(i) as described in 2637.202 of thii part. (But see 2637.204.)

Example 6. A Senior scientist with the Food and Drug Administration was personally and substantially
involved in a licensing proceeding concerning a specific drug. After leaving the FDA, he is employed by the
manufacturer of the drug. There he engages in research, indicating that the drug is safe and effective, which his
employer later presents to FDA in connection with the proceeding. He assists during this presentation. Such
assistance would normally be restricted but may be allowed to the extent that the former official is furnishing
scientific information to the Government. (See 18 U.S.C. 207(f) and 2637.206 of this part.)

Example 7. A former Senior Employee of the Federal Communications Commission leaves the agency to
join a graduate school faculty. In one of his courses, which from time to time includes Government omployees, he
discusses, unfavorably to the Commission, a specific licensing case in which he was personally and substantially
involved. The restriction does not apply because the conduct does not occur in connection with any
representational activities.

Sec. 2637.204 One-year restriction on a former senior employee's transactions with former agency on a
particular matter, regardless of prior Involvement.

(a) Basic prohibition of 18 U.S.C. 207(c). For a period of one year after terminating employment by the
United States, no former Senior Employee (other than a special Government employee who serves for fewer than
sixty days in a calendar year) shall knowingly act as an agent or attorney for, or otherwise represoint, anyone in
any formal or informal appearanoe before, or with the intent to influence, make any written or oral communication
on behalf of anyone to

(1) his or her former department or agency, or any of its officers or employees,

(2) in connection with any particular Government matter, whether or not involving a specific party,
which ibe pending fore such department or agency, or in which it has a direct and substantial interest.

(b) Transactions exempted from the basic prohibition of 18 U.S.C. 207(c). The prohibition set forth above
shall not apply to an appearance, a communication, or representation by a former Senior EmployeE,, who is:

(1) An elected official of a State or local government, acting on behalf of such government, or

112- 11



REGULATIONS CONCFRNING POSI-EMPLOYMENT CONFLICT Of; INTEREST, 5 CFR 2637

(2) Whose principal occupation or employment is with

(i) an agency or Instrumentality of a State or local Uovernment,

(ii) an accredited, degree- granting institution of higher education, as defined in section
1201(a) of the Higher Education Act of 1965, or

(Iii) a hospital or medical research organization, eormpted and defined under section
501(c)(3) of the Internal Revenue Code of 1954, and the appearance, communication, or representation Is on behalf
of such government, Institution, hospital or urganizat~on.

Example 1. A former Senior Employee of the oederai Highway Administration 'is appointed to the position
of Secretary of iransportatlon for the State of Kansas. He would not be prohibited from transacting business with
his former agency concerning new matters on behalf of the State. He would, however, be restricted as to 207(a)
and 207(b) matters.

Example 2. A former Senior Employee of the Department of Housing and Urban Devslopment establishes
a consulting firm and is engaged by tho City of Los Angeles to aid It Its procuring a particular grant. He may not
represent Los Angeles before his former Department because his "principal occupation or employment" Is not with
such city.

Example 3. A fo mor Senior Employee of the Department of Education founds a vocational school for the
training of legal paraprofessionals and associated staff. He desires to communicate with officials at his former
Department for the purpose of establishing a program ot assistance to such institutions. He may not do so, since
the vocational school is not an "accreditad, degree granting institution of higher education."

(c) No prior involvement required. The prohibitior| contained in this section applies without regard to
whether the former Senior Employes had participated in, or had responsibility for, the particular matter and includes
matters which first arise after the employee leaves Government service. The secticn aims at the possible use of
personal influence based upon past Governmental affiliations to facilitate the transaction of business.

(d) Specific parties unr. cessary. The particular matter in which the former Senior Employee proposes to
act before his or her former agency need not be one 'Involving specific parties," and thus is not limited to disputed
proceedings or contracts in which a party ILas already been identified. Howevee, the restriction does not encompass
every kind of matter, but only a particular one similar to those cited in the statutory language, i.e., any judicial or
other proceeding, application, request for a ruling or determination, contract, claim, controversy, investigation,
charge, accusation, or arrest. Rulemaking is specifically Included. Thus such matters as the proposed adoption
of a regulation or interpretive ruling, or an agency's determination to undertake a particular project or to open such
a project to competitive bidding are covered. Not included are broad technical areas and policy issues and
conceptual work done before a program has become particularized into one or more specific projects. The
part;cular matter must be pending before the agency or be one In which the agency has a "direct and substantial
interest."

Note: Each post employment activity in the examples in this section is assumed to take place within one year of
termination of Government employment.

Example 1. A Senior Employee of the Department of Health and Human Services leaves Government
emplcyment for privute practice, and shortly thereafter telephones a former associate urging that the Department
(a) adopt a new procedure to put a ceiling on hospital costs; (b) not adopt a particular rule proposed for drug
testing; and (c) oppose a bill pending in Congress relating to such drug testing. He is prohibited from uttempting
to Influenue his former co-worker on any of these matters. The first, not yet pending, is of interest to the
Department; the second is pending in the Department; and the third is pending elsewhere, and is of interest to
the Department. Note that the former Senior Employee may, however, communicate the same views to Congress,
other agencies, the puJblic or the press.

Example 2. A recently retired Serior Employee of the Department of Defense believes that the
Department's general emphasis on manned aircraft is not in the national interest. After his departure, he may
continue to argue the point to the Department.

(e) Element of controversy or influence required. The prohibition on acting as a representative or
attempting to influence applies to situations in which there is an appreciable element of actual or potential dispute
or an application or submission to obtain Government rulings, benefits or approvals, and not to a situation merely
involving, for example: the transmission or filing of a document that does not involve an application for Government
benefit, approval or ruling; a request for information; purely social or informational communications; or those
required by law or regulations (in situations other than adversary proceedings). Each agency should, after
consulting with the Director or the Attorney General, as appropriate, give guidance on the kinds of applications,
filings and other matters which are not prohibited by Section 207(c).
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Example 1. A former Senior Emoloyee of the Internal Revenue Service prepares and mails a client's tax
return, This J4 rot a prohibited act. Should anV controversy arise In connection with the tax return, tho former
employee may not represent the client, but may be called upon to state how the return was prepared.

Example 2. A former Senior Employee of the Securities and Exchange Commission prepared and
transmitted for filing to the Commission a client's annual report on form 10-K. This is not a violation, because the
10-K isa' disclosure report, not intended to .,btaln a Government benefit or ruling.

Example 3. A former Senior Employee of the Securities and Exchange Commission becomes executive
vice-president of a major Industrial corporation, registered under the Securities Exchange Act of 1934. Pursuant
to Commission regulations, the offtcers of the corporation are required to sign certain filings on behalf of the
corporetion, which are transmitted to the Commission. The employee may review, concur or request changes in,
and sign any such filing required to be transmitted to the Commission.

(f) Agency activity or interest in matter. The restriction applies to the former employee's contacts with his
or her former agency in connection with a matter before or of "direct and substantial interest" to the agency.

Example 1. A former Senior Employee of the Securities and Exchange Commission is asked to represent
Z Company in a new matter before the Commission, one in which the former employee had no prior involvement.
He may not do so.

E-xample 2. The matter in the foregoing example is referred to the Department of Justice for prosecution,
and the former employee is asked for the first time to represent Z Company in the criminal proceeding. The matter
is likely to be of direct and substantial interest to the Commission. If so, the former employoe may not
communicate with the Commission in the matter. However, the former Senior Employee may communicate with
tho Com," ,sslon in order to determine whether it asserts a direct and substantial interest in the criminal proceeding
In the event of a negative answer to the question, the former Senior Employee may communicate with the
Comminsion.

Example 3. In connection with an entirely new matter a former Senior Employee of the Securities and
Exchange Commission undertakes the representation of Z Company in private litigation brought by 0 Company,
(e.g., a private action arising under the Securities Exchange Act of 1934). Before the suit was commenced, there. was mo actual expression of interest by the Commission in the matter. As the litigation develops, an important
question of statutory interpretation is raised, and the Commission files a brief as amicus curiae (friend of the court).
The former Senior Employee may respond to the brief and need not withdraw from representation of Z Company,
but he may not otherwise communicate with the Commission in the matter. If the Commission were to commence
a proceeding or investigation again, Z Company on the basis of the same facts involved in the private litigation, the
former employee could continue his representation in the private litigation, but could not represent Z Company in
the Commission's proceeding until after the expiration of one year from the termination of his employment with the
Commission.

Note: Where an agency becomes a party to a proceeding subsequent to its commencement, the question whether
a former Senior Employee may continue representation should ordinarily be decided by the court on a motion for
disqualification in the particular circumstances.

Example 4. In connection with a new matter, a former Senior Employee of the Federal Food and Drug
Administration, since retired to private law practice, is asked to consult and assist in the preparation of briefs to be
filed with the Administration on a new particular matter. He may do so, but he should not sign briefs or other
communications or take any other action that might constitute an appearance.

(g) Application or proposals for funding of research. In connection with any application or proposal for
Government funding of research, the restrictions of this section do not prevent a former Senior Employee from
assuming responsibility for the direction or conduct of such research and from providing scientific or technological
information to the Senior Employee's former agency regarding such research. The former Senior Employee may
not, however, submit the application on behalf of the applicant or argue for its approval or funding by the agency.

Example. A former Senior Employee of the National Institute of Health (NIH), employed by a non-exempt
research institute, prepares an application to NIH for a research contract. The application is submitted to NIH by
the institute and lists the Senior Employee as principal investigator. The Senior Employee does not violate 18
U.S.C. 207(c) by preparing the application or by being listed as principal investigator, since these are not
representational activities. He may also sign an assurance to NIH, as part of the application, that he will be
responsible for the scientific and technical direction and conduct of the project if an award is made. He may also
communicate with NIH to provide scientific or technical information on the application, including presentation to NIH
personnel at the research site, so long as he does not argue for approval or funding of the application.

(h) Personal matters. Unlike the provisions of subsections 207(s) and (b) the restrictions of this sectionapply when the former Senior Employee seeks to represent himself or herself. However, they do not apply to

appearances or communications concerning matters of a personal and individual nature, such as personal income
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taxes, pension benafits, or the application )f any pruvision ot iheee regulations to an undertiding proposed by a
Senior Employee. (See 18 U.S.G. 207fi).) A tormer Senior Entployee may ulso appear pre so (on his or her own
behalf) in any litigation or adminis!rative proceeding, involving the individual's former agency. The former employee
may not contact his or her former agency in order to secure an item of business, except for (1) discussions in
contemplation of being employed by the agency as a consultant or otherwise; or (2) a proposal to furnish scientific
or technological information to the Government.

Example. Any former Government Employee may contact his or her former agency to seek information or
determinations as to matters in question under these regulations or under 18 U.S.C. 207, such as whether a

.art:cular matter is considered to have been under the employee's official responsibility, whether a matter is one
I which the agency asserts a direct and substantial interest, or whether a current matter is considered to be the
same as that In which the emr••yee had beer. involved.

(i) Statements based on special knowledge. The restrictions of the section do not prevent a former Senior
Employee from makiny or providing a statement, which is based on the former Senior Employee's own special
knowledge in the particular area that is the subject matter of th, statement, provided that no compensation is
thereby received, other than that regularly provided by law or regulation for witnesses. (See 18 U.S.C. 207(1).)

Example 1. A former Senior Employee may make any statement of his own views to his former agency
on any subject matter in which he has no substantial pecuniary interests, acting on his own behalf.

Example 2. A forrer Senior Employee is called by his successor at the agency for the purpose of eliciting
some information m. a matter in which he had been involved in an official capacity. His response is not prohibited.

Example 3. A former Senior Employee may recommend an individual to her former agency for employment,
based on her own personal knowledge of the individual's qualifications and character.
(j) Measu.ement of one-year restriction period. The statutory one-y6ar period is measured from the date when the
individual's responsibi~ity as a Senior Employee in a particular agency ends, not from the termination of Government
service, unless the two occur simultaneously. (See 2637.202(e).)

Sec. 2;37.235 Limitation oa restrictiona of 18 U S.C. 207(c) to less than that whole of a department or
agoncy.

(a) Authority. There are two methods by which the applicationa of the one- year "cooling-off" prohibition of
18 U.S.C. 207(c) may be limited to less than the entirety cf a dopartment or agency. First, 18 U.S.C. 207(e)
provides that the Director may by rule designate as "separate" a statutory agency or bureau which exercises
functions that are distinct and separate from the remaining functions of the parent department or agency of which
it is part. (see 2637.214) Second, under the provisions of 18 U.S.C. 207(d)(1)(C), the Director may restrict the
application of the prohibition as to a former employee (other than one who served in an Executive Level position
or at a u-ifoi med service grade level of 0-9 and above) insofar as it affects his or her communications with persons
in an unrelated agency or bureau within his former parent department or agency which has separate and distinct
subject matter jurisdiction from the agency or bureau in which ho or she served. (see 2637.215)

(b) Distinctions betweeii tte 18 U.S.C. 207(e) and 207(d)(1)(C) provisions,

(1) The authority granted by 18 U.S.C. 207(e) is applicable solely to a separate statutory agency
or bureau, that is, one created by statute or the functions of which are expressly referred 'o by statute in such a
way that is appoars that Congress intended that its functions were to be separable. A determination mode under
this 18 U.S.C. 207(e) does nct, however, benefit former heads of the separate statutory agency or bureau. Such
a determination does, however, work to the benefit of other employees at Executive Level or at uniformed service
grade level of 0-9 or above.

(2) The determination made pursuant to s 207(d)(1)(C) is intended to provide similar recognition
of separability where the subordinate agency or bureau has been administratively created. A determination of such
separability does inure to the benefit of the head of the separate component if he is a Senior Employee designated
k•y the Director. However, the determination is not beneficial to persons, including the head of a separate
component, in positions at Executive Level or serving at uniformed service grade level of 0-9 above.

ýc) Separate Statutory Components

(1) Procedure. Each agency shall notify the Director, in writing, of any separate statutory agency
or bureau which it desires to submit for such designation under 18 U.S.C. 207(e), providing:

(a1) A description of the functions of the agency or bureau, indicating the basis on which
such functions are claimed to be distinct and separate from the parent organization;

(ii) The separate statutory basis of the agency or bursau; and
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(1ii) Identification of those positions in the parent agency with official responsibility for
supervision of such separate btatutory agency or bureau.

(2) Standards. A parent agency may propose as a "separate" statutory agency an agency or
bureau

(i) created specifically by statute,

(ii) the functions of which are expressly referred to by statute in such a way as to indicate
that a separate component was intended or (iii) which is the successor to either of the foregoing; but a decision
aslo the sufficiency of the statutory authority as well as the separability of functions shall be reserved to the
Director, OGE.

"(3) Effect of designation. If a subordinate part of an agency is designated as "separate" by the
Director, then Senior Employees of such separate agency and those of the parent agency are not subject to the
restrictions of section 207(c) as to each others' agencies--except that the prohibition of section 207(c) remains
applicable to the former head of a "separate" subordinate agency and to former Senior Employees of the parent
agency whos % official responsibility included supervision of the subordinate agency.

Example. A former Senior Employee of the Product Agency in Executive Department leaves and joins a
law firm which rapreserAs 0 Corporation. Product Agency has been designated by the Director as separate from
Executive Department. The former employee is not restricted from representing the 0 Corporation on a new matter
before the Executive Department.

(d) Separate Nonstatutory Components--

(1) Procedure. Each agency may notify the Director, in writing, of a component agency, bureau
or office having separate and distinct subject matter jurisdiction which it desires to submit for designation under 18
U.S.C. 207(d)(1)(C), providing:

(i) A description of the subject matter jurisdiction of such component, indicating the basis
on which such jurisdiction is claimed to be separate and distinct from certain other agencies, bureaus and officesof the parent agency;

o(ii) A description of the nature of the connections and interactions between such
component and certaini other agencies, bureaus or offices of the parent agency indicating the basis on which the
component is claimed to be unrelated;

(iii) A statement of the basis on which it is claimed that no potential exists for use by
former Senior Employees of such component of undue influence or unfair advantage with respect to the named
other agencies, bureaus or offices ot the parent agency, based on past Government service; and

(iv) Identification of those organizational units of the parent agency having administrative
or operational authority over such component agency, bureau or office.

(2) Standards.

(i) A parent agency may propose as "separate" from other parts of a department or
agency any agency or bureau having subject matter jurisdiction separate and distinct from one or more other
portions of the department or agency accompanied by a showing that there would be no potential for use of undue
influence or unfair advantage based upon past Government service if a former employee of one such subordinate
agency or bureau communicated with employees of such other portions of the department or agency.

(ii) A determination under this section rests solely with the Director, OGE, and is available
only for those subordinate components which would, but for the lack of a statutory basis, qualify for separate
agency treatment under 18 U.S.C. 207(e).

(iii) Where one component has supervisory authority over another, the two components
may not be considered separate and distinct for purposes of this section.

(iv) The requirement of "separate and distinct subject matter jurisdiction" may be met in
at least two ways. First, the substantive areas of coverage may be distinct. For example, an office or bureau
within the parent agency may handle only maritime matters. Second, the regional area of coverage may be
different. For example, one regional office may, on appropriate facts, be considered separate and distinct from
other regional offices and from the parent agency-except for the bureau or office In the parent agency which is
responsible for its supervision.

(v) it is necessary to specify the "unrelated agency or bureau within the same department
or agency" as to which it is recommended that post employment communication be permitted. For example, one
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bureau may involve a subject matter distinct from some, but not all, parts of the parent department. Attempts to
fractionalize a department could, however, become deeply complicated and involve difficult judgments and
fact-finding. OGE will not usually act on such cases, and submissions should be confined to relatively clear cases.

(3) Effect of determination. If a component agency, bureau or office is determined to be separate
by the Director, then Senior Employees of such component are not subject to the restrictions of 18 U.S.C. 207(c)
and 2637.204 as to the remaining agencies, bureaus or offices of the parent agency (except certain such agencies,
bureaus or offices as specified in 2637.215)-- except that the prohibition of section 207(c) and 2637.204 shall
remain applicable

(i) to those former Senior Employees of such component who served in positions
designated by 18 U.S.C. 207(d)(1)(A) and (B) and

(ii) to former Senior Employees of such component with respect to the parent agency (as
defined in 2637.205(e)). Such limited npplication of 18 U.S.C. 207(c) may be available for the head of a separate
component, unlike the limitation of 18 U.S.C. 207(e), as determined by the Director.

Example. In the Department of Justice, while the Antitrust Division may be "separate" from other Divisions,

it is not separate from the immediate office of the Attorney General.

Sec. 2637.206 Exemption for scientific and technological Information.

(a) Exemption. The making of communications solely for the purpose of furnishing scientific or
technological information pursuant to agency procedures is exempt from all prohibitions and restrictions set forth in
2637.201-2637.204 of these regulations (subsections (a), (b), and (c) of 18 U.S.C. 207). This exemption allows the
free exchange of such information regardless of a former Government employee's prior participation in or
responsibility for the matter. The former Senior Employee should not argue for the acceptance of a proposal. The
exemption is not limited to communications constituting the furnishing of information, but includes those "for the
purpose of" doing so. No violation occurs when, for example, a former Government employee working on a project
makes contact to determine the kind and form of information required, or the adequacy of information already
supplied, so long as agency procedures are satisfied.

Example. A project manager, regardless of prior involvement in a particular matter, may contact the

Government to determine deficiencies in system design or performance, furnish scientific or technological information
relating to a solution or approach to a problem, seek related information from the Government; advise and 0
supervise others who are involved as to such matters; and meet with Government technical experts for such
purpose; provided in each case that there is compliance with such agency regulations as have been issued.

(b) Necessary information. Scientific and technological information includes feasibility, risk, cost, and speed
of implementation, when necessary to appreciate fairly the practical significance of the information. The
Government may and should be fully informed of the significance of scientific and technological alternatives.

(c) Intent to influence. The furnishing of meritorious or convincing scientific or technological proposals does
not constitute an Intent to influence. (See 2637.201(b)(7) of this part.)

(d) Expert testimony. This exemption does not include testimony as an "expert" in adversary proceedings
in a matter in which the United States is involved or has an interest. Such testimony is governed by regulations
set forth in 2637.208. As to assistance as an expert or consultant, see 2637.203(g), Example 7.

(e) Agency responsibility for procedures. The primary responsibility for developing procedures to guide
activity under this exemption lies with each agency, so that such procedures comport with the particular
characteristics of agency programs and needs. Such procedures will be reviewed periodically by the Director. In
promulgating procedures, an agency may take into consideration: Limiting communications to certain formats which
are least conducive to the use of personal Influence; segregating, to the extent possible, meetings and
presentations involving matters of technical substance from those involving other aspects of the relationship;
requiring that the designated agency ethics official be informed of instances where the exemption is used; or
employing more restrictive practices in circumstances involving either immediate competition for contracts or
applications for grants than in those involving an ongoing project.

See. 2637.207 Exemption for persons with special qualification In a technical discipline.

(a) Applicability. A former Government employee may be exempted from the restrictions on post
employment practices if the head of the agency concerned with the particular matter, in consultation with the
Director, executes a certification published in the Federal Register that such former Government employee has
outstanding qualifications in a scientific, technological, or other technical discipline; is acting with respect to a
particular matter which requires such qualifications; and that the national interest would be served by such former
Government employee's participation.
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(b) When appropriate. This exemption should generally be utilized only where the former Government. employee's involvement is needed on so continuous and comprehensive a basis that compliance with the
procedures adopted for the communication of technical information (see 2637.206), or other actions to Isolate the
former Government employee from other aspects of the matter, would be burdensome and impractical.

(c) Certification authority. Certification should take place at no lower level than the head of the agency,
the deputy thereof, or in the absence of both, the acting agency head. Consultation with the Director shall precede
any certification. The exemption takes place upon the execution of the certification, provided that it is transmitted
to the Federal Register for publication.

(d) Agency registry. An agency may establish a registry for current employees, wherein the nature of their
qualifications in one or more technical fields is certified after review by a supervisor, as a basis for establishing
such qualifications in connection with, and to expedite, a later request for certification, should the necessity for such
request arise.

Sec. 2637.208 Testimony and statements under oath or subject to penalty of perjury.

(a) Statutory basis. Section 207(h) provides: "Nothing in this section shall prevent a former officer or
employee from giving testimony under oath, or from making statements required to be made under penalty of
perjury."

(b) Applicability. A former Government employee may testify before any court, board, commission, or
legislative body with respect to matters of fact within the personal knowledge of the former Government employee.
This provision does not, however, allow a former Government employee, otherwise barred under 18 U.S.C. 207 (a),
(b), or (c) to testify on behalf of another as an expert witness except:

(1) To the extent that the former employee may testify from personal knowledge as to occurrences
which are relevant to the issues in the proceeding, including those in which the former Government employee
participated, utilizing his or her expertise, or

(2) in any proceeding where it is determined that another expert in the field cannot practically be
obtained; that it is impracticable for the facts or opinions on the same subject to be obtained by other means, and
that the former Government employee's testimony Is required in the interest of justice.

(c) Statements under penalty of perjury. A former Government employee may make any statement
required to be made under penalty of perjury, such as those required in registration statements for securities, tax
returns, or security clearances. The exception does not, however, permit a former employee to submit pleadings,
applications, or other documents in a representational capacity on behalf of another merely because the attorney
or other representative must sign the documents under oath or penalty of perjury.

Sec. 2637.209 Partners of present or former Government employees.

(a) Scope. Section 207(g) of 18 U.S.C. prohibits a partner of a current Government employee from acting
as agent or attorney before the United States in a particular Government matter in which such Government
employee participates, or did participate, personally and substantially. To the extent such section involves the
activities of current Government employees and their partners, it is beyond the scope of these regulations.

(b) Imputation. Neither the Act nor these regulations impute the restrictions on former employees to
partners or associates of such employees. Imputation of the restrictions of sections 207 (b)(ii) and (c) to partners
of former employees would be inappropriate for the additional reason that section 207(b)(il) itself restricts
secondary-level activity, and section 207(c) is directed at the exercise of influence personal to the former Senior
Employee.

Sec. 2637.210 Officials of a State; officials of corporations created by an Act of Congress and public
International organizations.

For purposes of sections 207 (a), (b) and (c) of title 18 U.S.C.:

(a) An official whose powers are established by the constitution of any State of the United States does not
act on behalf of "any other person" or "anyone" when act:ng in his or her official capacity, but rather constitutes the
official authority of the State; and

(b) A former employee does not engage in unlawful activity when he ov she acts on behalf of (1) a
corporation specifically created by an Act of Congress if any of ais directors is curron:•y appointed by the United. States; or (2) any public international o'ganization if he or she 3erves bi nomination or request of the United Ststec
or on temporary assignment from any agency.

Sec. 2637.211 Standards and procedures for designating senior employee positions pursuant to 10 U.S.C.
207(d).
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(a) Definitions. As used In these regulations, 'Senior Employee* refers to any person specified In or
designated pursuant to 19 U.S.C. 207(d)(1); that is, employed by the United States:

(1) At a rate of pay specified or fixed according to subchapter II of chapter 53 of title 5, U.S.C.,
generally known as 'Executive Level;" or

(2) On active duty as a commissioned officer of a uniformed service in a pay grade of 0-9 or
above as described in 37 U.S.C. 201; or

(3) In a position In any pay system for which the basic rate of pay is equal to or greater than that
for GS-17 as preucribed by 5 U.S.C. 5332 or positions which are established within the Senior Executive Service
(SES) pursuant to the Civil Service Reform Act of 1973, or positions of active duty commissioned officers of the
uniformad services assigned to pay grade 0-7 and 0-8, as described in 37 U.S.C. 201, and who has significant
docision-making or supervisory responsibilities, as designated by the Director, pursuant to paragraph (b) of this
section.

(b) Designation procedures. The following procedVres will be followed in designation of Senior Employee
positions pursuant to 18 U.S.C. 207(d)(1)(C):

(1) Positions at GS-17 and 18 level, Senior Executive Service, and pay grades 0-7 and 0-8 of the
uniformed services. The following are designated effective February 28, 1980, unless exempted as provided in
paragraph (b)(2) of this section: All positions classified at GS-17 or above in the General Schedule; those In any
other pay system, the rate of pay for which is at least that of grade GS-117; those in the Senior Executive Service;
and those active duty uniformed service officers serving in pay grades 0-7 and 0-8. Each agency head shall submit
to the Director, by May 15, 1979 and on every May 15 thereafter, a report consisting of:

(i) a description of all positions as set forth in this paragraph;

(ii) the agency's recommendation as to those positions that should not be designated,
based on standards established in these regulations or any other reason; and

(iii) the basis and reasons for each such recommendation. After making such additional
inquiries as appear desirable, the Director will determine which positions should be exempt. Notwithstanding the
foregoing, the effective date for Executive Level positions, whether or not included in the Senior Executive Service,
Is July 1, 1979.

(2) Standards for designation and exemption. Positions, or classes of positions, which do not
have significant decision-making or supervisory responsibility will be exempted from designation. Initial exemptions
will be retroactive. Classes of positions which may be considered for exemption are those in which decision-making
responsibility does not regularly extend to major policy iswues within the agency or In which supervisory
responsibility extends to less than all of a directorate, bureau or department which has major policy or operational
responsibility. The foregoing may include, without limitation, special assistants, technical and professional advisors
to persons who make policy decisions, those involved primarily in research and technical work, and administrative
law judges.

(3) Senior Executive Service. The establishment of positions within the Senior Executive Service
pursuant to the Civil Service Reform Act of 1978 is the iesponsibility of the Office of Personnel Management. The
choice of an individual to enter or not to enter the Senior Executive Service is not E relevant factor in the
designation under these regulations of a position held by such person.

(4) "Rate of pay.' As used in the definition of Senior Employee, the "rate of pay' is that specified
by or pursuant to law without regard to the ceiling limitations of section 5308 or section 5373 of title 5 U.S.C.;
exceot that an Individual In an executive level or GS-17 or 18 position is deemed to be employed at the rate of pay
specified for that position. Increases In pay due to 'stepso are not considered in determining pay grade or level.

(c) Differential designation. Where appropriate, the Director may designate positions for purposes of 18
U.S.C. 207(c) without dasignating the positions for purposes of 18 U.S.C. 207(b)(ii).'

Example. It m/y be determined that a given position or class of positions will be restricted as to contact
in the first post employment Year, but not as to assisting in representation.

(d) Fair notice of designation. No Senior Employee designation made pursuant to 18 U.S.C. 207(d)(1)(C)
will be effective urtil the last day of the Idth full calendar month after the first publication of a notice by the Director
of intention to designate; except as indicated in paragraph (I) of this section, and as to a person first occupying
the posit-n after such notice is published. The designation in paragraph (b)(1) of this section and the comparable
desgnation in the intedrm regulations of April 3, 1979 (44 FR 19974) constitutes notice.
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(e) "Acting" or temporary posltlons. An Individual may serve in a position designated pursuant to 18 U.S.C.
207(d) for up to 60 days in an "acting" or temporary capaclty without being subject to those restrictions whichesspcia lly apply to such positions, unless such individua!

(1) was transferred or detailed from anuther designated position, or

(2) without a significant break In continuity, Is named permanently to such position.

(f) Specfal Government Employee. A Special Government Employee who serves on 60 days or less In
a given calendar year may serve In a designated position without being subject to the restrictions which specially
apply to such position. A Special Government Employee Is deemed to serve only on those days actually engaged
In work for the Government under his or hor Special Government Employee arrangement.

(g) Publication. Positions designated by the nirector pursuant to 18 U.S.C. 207(d)(1)(C) and not exempted
will be published in the Federal Register.

(h) Computation of time. An individual who transfers from a designated position to one that is not
designated shall compute the commencement of the time periods contained in 18 U.S.C. 207 (b)(il) and (c) from
the time of such transfer, except as Indicated in paragraph (i) of this section. (See 2637.202(e).)

(i) Position shifting. In any case where a person transfers from a designated position to one that is not,
the agency head shall within nne month transmit to the Director a report reciting the functions of each position, the
reason for the transfer, and the identities of the prior holder of the position assumed and the successor, if any, to
the position departed. If the Director designates the newly assumed position pursuant to section 207(d)(1)(C) of
title 18 U.S.C., such designation shall be effective retroactively to the date of transfer notwithstanding paragraph
(d) of this section.

(j) Revocation of Designations. In the event the Director determines that a position previously designated
should not have been, the designation will be revoked. Except for designations made under paragraph (i) of this
section, the revocation may be made retroactive .f the initial designation is determined to have been erroneous or
if there is a change In standards for designation applicable to the position. Retroactive effect will not be given
where the basis for revocation is a change in the functions or importance of a position.

Sec. 2637.212 Administrative enforcement proceedings.

(a) Basic procedures. The following basic guidelines for administrative enforcement of restrictions on post
employment activities are designed to expedite consultation with the Director as required pursuant to section 2070)
of title 18 U.S.C.

(1) Delegation. The head of an agency may delegate his or her authority under this subpart.

(2) Initiation of administrative disciplinary hearing.

(i) On receipt of information regarding a possible violation of 18 U.S.C. 207, and after
determining that such information appears substantlated, the agency head shall expeditiously provide such
Information, along with any comments or agency regulations, to the Director and to the Criminal Division,
Department of Justice. The agency should coordinate any investigation on administrative action with the
Department of Justice to avoid prejudicing criminal proceedings, unless the Department of Justice communicates
to the Agency that it does not intend to Initiate criminal prosecution.

(11) Whenever an agency has determined after appropriate review that there is reasonable
cause to believe that a formea Government employee has violated any of these regulations or 18 U.S.C. 207(a),
(b), or (c), it may initiate an administrative disciplinary proceeding by providing the former Government employee
with notice as defined in paragraph (a)(3) of this section. Agencies may establish procedures to protect the privacy
of former employees as to allegations made prior to a determination of sufficient cause to Initiate an administrative
disciplinary hearing.

(3) Adequate notice.

(I) An agency must provide a former Government employee with adequate notice of an
Intention to institutf, a proceeding and an opportunity for a hearing.

(1i) Notice to the former Government employee must Include:
(A) A statement of allegations (and the basis thereof) sufficiently detailed to

enable the former Government employee to prepare an adequate defense:
(B) Notification of the right to a hearing; and
(C) An explanation of the method by which a hearing may be requested.

(4) Preskiing official.
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(i) The presiding off'ial at proceedings under th's subpart shall be the agency head or
an individual !o whom the agency head has delegated authority to make an Initial decision (hereinafter referred toas "examiner").6 (11) Appropriate qualifications shall be established for examiners.

(iii) An examiner shall be Im"artial. No individual who has participated in any manner
In the decision to initiate the proceedings may serve as an examiner In those proceedings.

(5) Time, date and place.

(i) The hearing shall be conducted at a reasonable time, date, and plaee.

(ii) In setting a hearing date, the presiding official shall give due regard to the former
Government employee's need lor:

(A) Adequate time to prepare a defenoe properly, and
(B) An expeditious resolution of allegations that may be damaging to his or her

reputation.

(6) Hearing rights. A hearing shall include, at a minimum, the following rights:

(I) To represent oneself or to be represented by counsel,

(ii) To introduce and examine witnesses and to submit physical evidence,

(iii) To confront and cross-examine adverse witnesses,

(iv) To present oral argument, asid

(v) To receive a transcript or recording of the proceedings, on request.

(7) Burden of proof. In any hoaring under this subpart, the agency has the burden of proof and
must establish substantial evidence of a vio!ation.

(8) Hearing decision.

(i) The presiding official shall make a determination exclusively on matters ef record in
the proceeding, and shall set forth in the decision all findings of fact and conclusions of law relevant to the matters
at Issue.

(0i) Within a reasonable period of the date of an initial de.ision, as set by the agency
either party may 3ppeal the decision to the agency head. The agency head shall base his or her decision on such
appeal solely on the record of the proceedings or those portions thereof cited by the parties to limit the issues.

(iII) If the agency head modifies or reverses the initial decision, he or she shall specify
such findings of fact and conclusions of law as are different from those of the hearing examiner.

(9) Admenisti ative sanctions. The agency head may take appropriate action in the case of any
individual who was found in violation of 18 U.S.C. 207 (a), (b), or (c) of these regulations after a final administrative
decision or who failed to request a hearing after receiving adequate notice, by:

(I) Prohibiting the indivkiual from making, on behalf of any other person except the United
States, any formal or informal appearance before, or, with the intent to influence, any oral or written communication
to, such department or agency on aay matter of business for a period not to exceed five years, which mity be
accomplished by directing agency employees to refuse to participate In any such appearance or to accept any such
communication; or

(ii) Taking other appropriate disciplinary action.

(10) Judicial review. Any person found to have participated in a violation ot 18 U.S.C. 207 (a),
(b), or (c) of these regulations may seek judicial review of the administrative determination.

(11) Consultation and review. Each agency shall submit a copy of its procedures for
administrative enforcement to the Director.

Seo. M37.213 Effective dite of retrditions.

(a) Persons affected. Any peoron who holds a Government position after June 30, 197S, becomes subject
to any additional restrictions relating to the holder of that position contained in the amendments to 18 U.S.C. 207
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as set forth in these regulations. Restrictions which depend on the designation of a position by the Director shall
become applicable on the date such designation becomes effective.

(b) Fair notice of substantive changes. No change in the substance of these regulations shall become
effective with respect to a Government employee who is adversely affected by such change until and unless such
employee remains in a position to which such change is applicable for a period of five months following the first
publication ot a regulation in final form, reflecting or prescribing such change, or unless such employee accepts
such a poskilon after the publication.

Sec. 2637.214 Separate statutory agencies: Designations.

Parent Agency: DEPARTMENT OF DEFENSE

Separate Statutory Components:
Department of the Army
Department of the Navy
Department of the Air Force
Defense Mapping Agency

"Sec. 2637.215 Separate componcnts of agencies or bureaus: Designations.

In accordance with the provisions of 18 U.S.C. 207(d)(1)(C) and 5 CFR 2637.205, each of the component agencies
or bureaus as set forth below is detormined, for purposes of 18 U.S.C. 207(c) and this part 2637, to be separate
from the remaining agencies and bureaus of its parent agency (except such agencies and bureaus as specified):

Parent Agency: DEPARTMENT OF DEFENSE

Separate Components:
Defense Communications Agency
Defense Intelligence Agency
Defense Nuclear Agency
National Security Agency
Defense Logistics Agency
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SECTION 2. OFFICE OF GOVERNMENT ETHICS REGULATION

9-200. 5 C.F.R. 2641, "Post-Employment Conflict of Interest
Restrictions" (reference (b))

[5 C.F.R. 2641 (reference (b)) applies to DoD
employees who left Federal Government service on
or after January 1, 19911
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SUBPART A: GENERAL PROVISIONS

Sec. 2641.101 Definitions.

The foiliowng terms are defined for purposes of this part:

"Agency" Includes any department, independent establishment, commission, administration, authority, board,
or bureau of the United States, and Includes a Government corporation. 18 U.S.C. 202(e)(1); 5 U.S.C. 105.

"Department" means one of the executive departments enumerated in 5 U.S.C. 101.

"Designated agency ethics official" means an officer or employee who is designated by the head of an
agency to coordinate and manage an agency's ethics program in accordance with 2638.203 of this subchapter. 5
CFR 2638.202.

"Employee" means any officer or employee of the executive branch as that term is defined in this section.
Unless otherwise indicated, the term does not include the President or the Vice President. 18 U.S.C. 202(c). It
does not include an individual performing services for the United States as an indopendent contractor under a
personal services contract or an enlisted member of the armed forces as dAfined in 5 U.S.C. 2101(2). 18 U.SC.
202(a). Unless otherwise indicated, the term encompasses senior employees, very senior employees, and special
Government employees as defined in this section.

"Executive branch" includes each executive agency as defined in 5 U.S.C. 105, other than the General
Accounting ,f ice, and also includes any other entity or administrative unit in the executive branch. 18 U.S.C.
202(s)(1).

"Former employee, former senior employee, or former vety senior employee" means one who was, and
is no longer, an employee, senior employee, or very senior employee.

"Senior employee" means an employee, other than a very senior employee, who is:

(1) Employed in a position for which the rate of pay is specified in or fixed according to 5 U.S.C.
5311-5318 (the Executive Schedule);

(2) Employed in a position for which the basic rate of pay, exclusive of any locality-based pay
adjustment under 5 U.S.C. 5302 (or any comparable adjustment pursuant to interim authority of the President) is
equal to or greater than the rate of basic pay payable for Level V of the Executive Schedule (including any such
position In the Senior Executive Service or other SES-type systems, e.g., the Senior Foreign Service);

(3) Appointed by the President to a position under 3 U.S.C. 105(a)(2)(B);

(4) Appointed by the Vice President to a position under 3 U.S.C. 106(a)(1)(B);

(5) Employed in a position which is held by an Wctive duty commissioned officer of the uniformed
services who is servi,.w in a grade or rank for which the pay grade (as specified in 37 U.S.C. 201) Is pay grade
0-7 or above; or

(6) Detailed to any such position.

"Special Government employee" includes an officer or employee of an agency who is retained, designated,
appointed, or employed to perform, with or without compensation, for not to exceed 130 days during any period of
three hundred and sixty-five consecutive days. temporary duties either on a full-time or intermittent basis. See 18
U.S.C. 202(a).

"Very senior employee" means an employee who is:

(1) Serving in the position of Vice President of the United States;

(2) Employed In a position at a rate of pay payable for Level I of the Executive Schedule;

(3) Employed in a position in the Executive Office of the President at a rate of pay payable for
Level 1i of the Executive Schedule;

(4) Appointed by the President to a position under 3 U.S.C. 105(a)(2)(A);

(5) Appointed by the Vice Piesident to a position under 3 U.S.C. 106(a)(1)(A);or

(6) Detailed to any such position.
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SUBPARr B: SUBSTANTIVE PROVISION

Sec. 2641.201 One-year restriction on a former senior employee's representations to employees of former
agency concerning matter, regardless of prior involvement. 0

(a) Basic Prohibition of 18 U.32C,. 207(c). For one year after service in a "senior" position terminates, no
former "senior" employee may knowingly make, with the intent to influence, any communication to or appearance
before an emnloyee of a department or agency in which he served in any capacity dur'ng the one-year period prior
to termination ,rom "senior" service, if that communication or appearance is made on behalt of any other person
(except the United States) in connection with any matter on which he seeks official action by any employee.

(b) Applicability. 18 U.S.C. 207(c) applies !o all former "senior employees" as defined In 2C41.101 of this
part. Certain individuals who served in "very senior" positions are subject to the one-year bar set forth in section
207(d) in lieu of that set forth in section 207(c). See definition of "very senior employee" in 2641.101.

(1) Special Government Employees. 18 U.S.C. 207(c) does not apply to an individual as a result
of service as a special Government employee unless the individual:

(i) Served in a senior employee position while serving as a special Government employee;
and

(ii) Served 60 or more days as a special Government employee during the one-year
period before terminating service as a senior employee.

(2) Exemption from 18 U.S.C. 207(c). 18 U.S.C. 207(c) does not apply to an individual as a result
of service in a senior position if that position has been exempted from section 207(c) pursuant to the waiver
procedures set forth in 2641.201(d) of this part.

(c) Measurement of Restriction. 18 U.S.C. 207(c) is a one-year restriction. The one-year period is
measured from the date when the employee ceases to be a serior employee, not from the termination of
Government service, unless the two occur simultaneously.

(d) Waiver of 18 U.S.C. 207(c). Certain positions or categories of positions can be exempted from 18
U.S.C. 207(c) through the grant of a waiver by the Director of the Office of Government Ethics. 18 U.S.C.
207(c)(2)(C).

(1) Effect of Exemption. When an eligible position is exempted from 18 U.S.C. 207(c) by the
Director of the Office of Government Ethics, the one-year restriction of section 207(c) will not be triggered upon any
employee's termination from the position.

(2) Eligible Senior Employee Positions. Any senior employee position is eligible for exemption
except the following:

(i) Positions for which the rate of pay is specified in or fixed according to 5 U.S.C.
5311-5318 (the Executive Schedule);

(ii) Positions whose occupants are appointed by the President pursuant to 3 U.S.C.
105(a)(2)(B); or

(iii) Positions whose occupants are appointed by the Vice President pursuant to 3 U.S.C.
1 o6(a)(1 )(B).

(3) Procedure. An exemption shall be granted in accordance with the following procedure:

(i) Initial Exemption. An agency's designated agency ethics official shall forward to the
Director of the Office of Government Ethics a written request that a certain senior employee position or category
of positions be exempted from 18 U.S.C. 207(c). Any such request shall address the criteria set forth in paragraph
(d)(5) of this section. A designated agency ethics official may also request that a current exemption be revoked.

(ii) Agency Update. Designated agerny ethics officials shall by November 30 of each year
forward to the Office of Government Ethics a letter stating whether positions or categories of positions currently
exempted should remain exempt from the application of 18 U.S.C. 207(c) in light of the criteria set forth in
paragraph (d)(5) of this section.

(iii) Action by Office of Government Ethics. The Director of the Office of Government
Ethics shall promptly provide to the designated agency ethics official a written response to each initial request for
exemption or revocation. The Director shall annually publish in appendix A to this part an updated compilation of
all exempted positions or categories of positions. The Director shall publish notice in the Federal Register when
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he determines to revoke an exemption based on his finding that the position or positions no longer qualify for
exemption.

(4) Effective Date of Exemption. Exemptions issued under paragraph (d) of this section shall be
effective as of the date of the Director's written response to the designated agency ethics official indicating that the
request for exemption has been granted. An exemption shall inure to the benefit of the individual who holds the
position when the exemption takes effect, as well as to his successors, but shall not benefit individuals who
terminated senior service prior to the effective date of the exemption. Revocation of an exemption shall be effective
90 days after the date that the Director publishes notice of the revocation in the Federal Register. Individuals who
formerly served in an exempted position will not become subject to 18 U.S.C. 207(c) in the event the position's
exempted status is revoked subsequent to the individual's termination from the position.

(5) Criteria for Exemption. Before exempting a position or positions from 18 U.S.C. 207(c), the
Director of the Office of Government Ethics must find that with respect to the position or category of positions:

(i) The granting of the exemption would not create the potential for use by former senior
employees of undue influence or unfair advantage based on past Government service; and

(ii) The imposition of the restrictions would create an undue hardship on the department
or agency in obtaining qualified personnel to fill such position or positions as shown by relevant factors which may
include, but are not limited to:

(A) The payment of a special rate of pay to the incumbent of the position
pursuant to specific statutory authority; or

(B) The requirement that the incumbent of the position have outstanding
qualifications in a scientific, technological, or other technical discipline.

(e) Separate Departmental or Agency Components. For purposes of 18 U.S.C. 207(c) only, the Director
of the Office of Government Ethics is authorized by 18 U.S.C. 207(h) to designate departmental and agency
"components" that are distinct and separate from the "parent" department or agency and from each other. Absent
such designation, the representational bar of section 207(c) extends to the whole of the department or agency in
which the former senior employee served.

(1) Effect of Designation. An eligible former senior employee who served in a "parent" department
or agency is not barred by 18 U.S.C. 207(c) from making communications to or appearances before any employee
of any designated component of that parent, but is barred as to employees of that parent or of other components
that have not been designated. An eligible former senior employee who served in an designated component of a
parent department or agency is barred from communicating to or making an appearance before any employee of
that component, but is not barred as to any employee of the parent or of any other component.

(2) Eligible Senior Employees. All former senior employees are eligible to benefit from this
procedure except those who were senior employees by virtue of having been:

(i) Employed in a position for which the rate of pay is specified in or fixed according to

5 U.S.C. 5311-5318 (the Executive Schedule);

(ii) Appointed by the President to a position under 3 U.S.C. 105(a)(2)(B); or

(iii) Appointed by the Vice President to a position under 3 U.S.C. 106(a)(1)(B).

(3) Procedure. Distinct and separate components shall be designated in accordance with the
following procedure:

(i) Initial Designation. Initial designations of departmental and agency components are set
forth in appendix B to this part and are effective as of January 1, 1991.

(ii) Agency Update. A designated agency ethics official may at any time recommend the
designation of an additional component or the revocation of a current designation by forwarding a written request
to the Director addressing the criteria set forth in paragraph (e)(6) of this section. Designated agency ethics
officials shall by November 30 of each year forward to the Office of Government Ethics a letter stating whether
components currently designated should remain designated in light of the criteria set forth in paragraph (e)(6).

(iii) Action of Office of Government Ethics. The Director of the Office of Government
Ethics shall by rule make or revoke a component designation after considering the recommendation of the
designated agency ethics official. The Director shall annually publish in appendix B to this part an updated
compilation of all designated depaitmental or agency components.

114-5



POST-EMPLOYMENT CONFLICT OF INTEREST RESTRICTIONS, 5 CFR 2641

(4) Effective Date of Designation. Initial component designations shall be effective as of January1, 1991. Any subsequent designation shall be effective as of the effective date of the rule that creates thedesignation, but shall not be effective as to employees who terminated senior service prior to that date. Revocationof a component designation shall be effective 90 days after the effective date of the rule that revokes thedesignation, but shall not be effective as to individuals who terminated senior service prior to the expiration of such
90-days period.

(5) Unauthorized Designations. No. agency or bureau within the Executive Office of the Presidentmay be designated as a separate departmental or agency component.

(6) Criteria for Designation. Before designating an agency component as distinct and separate forpurposes of 18 U.S.C. 207(c), the Director of the Office of Government Ethics must find that:

(i) There exists no potential for use by former senior employees of undue influence or Vunfair advantage based on past Government service; and

(ii) The component is an agency or bureau, within a department or agency, that exercisesfunctions which are distinct and separate from the functions of the parent department or agency and from thefunctions of other components of that parent as shown by relevant factors which may include, but are not limited
to:

(A) The component's creation by statute or a statutory reference indicating thatit exercises functions which are distinct and separate; or

geographical jurisdiction. (B) The component's exercise of separate and distinct subject matter or

(7) Supervisory Relationship. Provided that a component has a separate statutory basis orexercises distinct and separate subject matter or geographical jurisdiction, the parent will generally be deemed bythe Director of the Office of Government Ethics to be distinct and separate from that component notwithstandingthat the parent may exercise general supervisory authority over the component. However, the degree of a parent'ssupervision over a component will be a factor in determining whether subject matter or geographical jurisdiction isin fact distinct and separate. The Director will not ordinarily consider two components as distinct and separate fromone another where one component exercises supervisory authority over another.

Appendix A not relevant

Appendix B to 5 CFR 2641--Agency Components for Purposes of 18 U.S.C. 207(c)

Pursuant to the provisions of 18 U.S.C. 207(h), each of the following departments or agencies isdetermined, for purposes of 18 U.S.C. 207(c), to have within it distinct and separate components as set forth below:
Pursuant to the provisions of 18 U.S.C. 207(h), each of the following departments or agencies Isdetermined, for purposes of 18 U.S.C. 207(c), to have within it distinct and separate components as set forth below.Except as otherwise indicated, all designations are effective as of January 1, 1991,

Parent: Department of Defense

Components:
Department of the Air Force
Department of the Army
Department of the Navy
Defense Information Systems Agency
Defense Intelligence Agency
Defense Logistics Agency
Defense Mapping Agency
Defense Nuclear Agency
National Security Agency
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OFFICE OF GOVERNMENT ETHICS MEMORAIDUM

November 5, 1992

MEMORANDUM FOR DESIGNATED AGENCY ETHICS OFFICIALS
GENERAL COUNIELS
INSPECTORS GENEFRAL

FROM: STEPHEN D. POTTS
DIRECTOR

SUBJECT: Revised Materials Relating to 18 U.S.C. § 2071

Anticipating an increased demand for post-employment counseling during the Presidential transition, we are
providing some rvised written materials that snould facilitate iidvice and training concerning 18 U.S.C. § 207.

• tute. We have In the past distributed copies of the statutory language of 18 U.S.C. § 207, most recently
in January i991. The revised handout incorporates all amendments made to the statute since its revision by the
Ethics Reform Act ,ff 1989, including the addition of new section 207(k) and the amendment of section 207(f) as
applied to the United States Trade R upresentative.

Revised Summlry. Shortly before the effective date of the Ethics RFlorm Act amendments, we distributed
a 14-page summary of 18 U.S.C. § 207 as amended by that Act. We have revised that summary's introductory
material to reflect the passage of time and the publication of b CFR Part 2641. We have also Incorporated post-
Ethics Reform Act amendments by Including the Executive Level V threshold relating to the definition of *senior
employee." by adding a brief description of the Presidential waiver authority in new section 207(k), and by revising
the discussion of seson 207(f) in relation to the United States Trade Representative. Also, in order to ensure
consistency with Part 2641, we have changed certain language in the summary concerning the application of section
2070c) to special Government employees and the designation of components for purposes of that section. (As
before, the summary does not discuss 18 U.S.C. 5 208 or other provisions applicable when an employee seeks or
negotiates for employment in the private sector.)

We hope these materials prove useful.

. Attachments

TisWW ~ ap hd wem md 1- W *ad% owIssue Aw bm dm. A~ouie #w dwrm1 - mae w Vie WK a* ft a 10
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REVISED MATEM~ALS RELATIN TO 1s U.SC. 207

November 4, 1992

SUMMARY OF POST-EMPLOYMENT RESTRICTIONS OF 18 U.S.C. §207

1. INTRODUCTION

Since its enactment in 1962, 18 U.S.C. § 207 has remained the primary source of post-employment
restrictions applicable to officers and employees of the oxecutiv, branch. Unlike certain other post-employment laws,
the provisions of section 207 apply to Individuals regardless of the executive department or agency In which they
served while employed by the Government and regardless of the particular duties they performed.

Section 207 has been amended several times over the years. Recently. for example, section 207 was
substantially revised by the Ethics Reform Act of 1989. As a consequence of these amendments, form.or employees
are subjec to varying post-employment restrictions depending upon the date of their t~rmination from Government
service or from certain high-level positions.

Individuals who terminated service prior to January 1, 1991, should continue to consuft the regulations
published at Part 2637 of title 5, Code of Federal Regulations, for guidance concerning applicable provisions of
section 207. Individuals terminating service on or after January 1. 1991, should consult this summary pending
completion of revised regulatory guidance at 5 C.F.R. Part 2641. As of this date, Part 2641 contains guidance
concerning 1IS U.S.C. § 207(c) only. (Except where the underlying statutory provision has changed. Part 2637
remains persuasive concerning the Interpretation of the newer Version of 18 U.S.C. 1 207.)

This summary was prepared by the U.S. Office of Government Ethics. While it has been coordinated with
the Department of Justice, employees are cautioned that it reflects only a preiminary Interpretation of the
amendments to 18 U.S.C. j 207 enacted by the Ethics Reform Act of 1989 and thereafter.

11. SUMMARY OF RESTRICTIONS

Effective January 1, 1991, section 207 of title 18 sets forth six substantive prohibitions restricting the
activities of individuals who leave Government service or who leave certain highievel position In the! executive
branch. Each of these restrictions Is discussed separately below, followed by a discussion of several statutory

Noeof the provisions; bar any Individual, regardless of rank or position from accspting employmen with

any privae or public a loer after Government service. Section 207 only prohibit indivdual from egag!ingn
certain activities on be persons or entitles other than the United! States, whether or no done for compensaftLo
None of the restrictions bar self representation.

A. APPLICABILITY

The first three restrictions 1207(a)(1). (a)(2). and (b)) we applachis to former officers or e loesof the
executive branch. Theyt aleo apply to former senior or very senior sniloyess as those loerms ed~rs below.
and to former speca Government employees. Accordng 1* 16 U.S.. sO pecial Governmnent epoe

inlue an individual who Is "st0lned, designAed sipointed, or emlo- b..erfrm wih or we opnaln
for not lo exceed one h~indred and thirty days 6Ain perwod rthree Mun&e and saiyfw. vensclv as
temporary duties eithe on a fu-tme or benteritent bs .... 0(Enelsed personnel of theeuilredsrie we
not 61ffloer or 'employees for purposes of section 207.)

Thes fourth restriction (207(c)] is applicable only to f1ormra sendio peronn koel,(einafte refere to se
senior~ ~ ~ ~ ~~ ,!& emlye'.Asno mlyei remployee (other than an Individual coversed the fifth rsroin

whowasen~lo ina psiionfor toraisof pay isuspedfl in or fked - byca o lofthExemolv
Schedulein a position for whicnherwateof basic payIs equallo or grisetr then th era of beigcey psyb*s for
levellV of the Executlive Schedule. orIn aposition which 6 held tQyan active duly mm se i A ced atiero the
uniformed seirvices who is servkIng agaftor rank for which the pay grade Is 0-7 or above. The tem includes
thos Indivduals -ide by the FWeitoa position under 3 U.S.C. 106(a) (2) (S) or by the Vice president
I*oaposition undrg U.S.C. I106(a) (1) (B) . An inW*dAhWies *Weatto eeoion 207(o) sea rewiofcinso vioas a

speialGoernent~~ee nlyifthe ~indiviul served 30 ormore days as pecalGovernment employe
during the one-yew bemeermntn -lseve as a senior employee.

The flth retricton (207(d)) appies; anl to former very senior personnal (hereinaft referred to as `vey
"seira e Ipoyes). A employerer any" is - oy who was em- ployed in a position at the rate of pay
peiy"l o ee of the xecutive Schedre, or; Zrspsto in the Execuitive oiffice of the President at a rate of

=eua s oFgester than the fate of pay pay"hl for level 11 of the Executi* Schedule. The tem Includes the
Presldent and those kildidui'l appointed by the President to a position under 3 U.S. C. 105 (a) (2) (A) or

by the Vice President to a posiltion under 3 U.S.C. 106(aXl XA).

116 -2



REVISED MATERIALS RELATING TO 18 U.S.C. 207

The sixth restriction [207(f)] applies to individuals who formerly served in either a senior or very senior
position.

B. SUBSTANTIVE RESTRICTIONS

1. Basic Prohibition of 18 U.S.C. § 207(a)(1). No former employee-may knowingly make, with the intent
to influence, any communication to or appearance before an employee of the United States on behalf of any other
person (except the United States) in connection with a particular matter involving a specific party or parties, In which
he participated personaliy and substantially as an employee, and in.which the United States is a party or has a
direct and substantial interest.

Discussion. This is a lifetime restriction that commences upon an employee's termination from Government
service. The target of this provision is the former employee who participates in a matter while employed by the
Government and who later 'switches sides" by representing another person on the same matter before the United
States. The restriction is measured by the duration of the matter in which the former employee participated.

The restriction does not apply unless a former employee communicates to or makes an appearance before
the United States on behalf of some other person. For these purposes, the "United States" refers to any employee
of any department, agency, court, or court-martial of the United States (but not of the District of Columbia). The term
does not include the Congress, and therefore communications to or appearances before Members of Congress and
legislative staff are not prohibited by this provision.

A former employee Is not prohibited by this restriction from providing "behind-the-scones" assistance In
connection with the representation of another person. moreover, the restriction prohibits only those communications
and appearances that are made with the intent to influence." A "communication" can be made orally, in writing, or
through electronic transmission.. An "appearance" extends to a former employee's mere physical presence at a
proceeding when the circumstances make it clear that his attendance is intended to Influence the United States.
An "intent to influence" the United States may be found If the communication or appearance Is made for the purpose
of seeking a discretionary Government ruling, benefit, approval,, or other action, or Is made for the purpose of
influencing Government action in connection with a matter which the former 4mployee knows involves an appreciable
element of dispute concerning the particular Government action to be taken. Accordingly, the prohibition does not
apply to an appearance or communication Involving purely social contacts, a request for publicly available.documents, or a request for purely factual information or the
supplying of such information.

A communication to or appearance before the United States Is not prohibited unless it concerns the same
particular matter involving a specific party or parties in which the former employee participated personally and
substantially while employed by the Government An employee can parti "peonally" In a matter even though
he merely directs a subordinate's participation. He participates "substantially=M his Involvement is of significance to
the matter. Thus, while a series of peripheral involvements may be Insubstantial, participation in a single critical step
may be substantial. The term "larticular matter Includes any Investigation, application, request for. ruling or
determination, ruiemaking, contract, controversy, caim, charge, accusation, arrest, or judicial or other proceeding.
In determining whether two situations are part of the same particular matter, one should consider all relevont factors,
including the amount of time elapsed and the extent to which the matters Involve the same bssic fats or Issuee
and the same or related parties. Even I a communication or apeaane would concern the same
particular manter, however, the reprsentaional bar wfI not apply unless the Unted States is a party or has a drect
and substaial Interest In that moatr at the time of the post-.mployrent representation.

The provision re"uires that an emplaye's official pticiation In a particular matter have taften plce at
a time when the matter invWmved a specfic party (or Parties), it ri that the mattr involve some
paty or paties at the time of the post-emloyment communication or appearance (although these can be di:u
pams than were Involved with the mowte at the ftie of the employee's particpatbn). Geneal ndemaldnga do not
usualy Involve spcfcparties. Consequently, it is quitle posal)ethOW an employee, who participatd In a rulmaking
whie employe by the Government wil, alter having Goverment service, be able to appear befo his: fomer
agency conwering the application of that rule to his now privat seor employer without violating the letime
mrsrtion. Contracts, on the other hand, we always particular matters involvitg specific parties. A Government
procuremn has specific parties ldenWtled to it when a bid or proposal is recehied in response to a solcitlaton, if
not before.

The provision does not pmhbi a formrW employee from representin himsel befr the United Stalte (n
dftuen hed from a corporation or consulting firm), oreover, a former employee Is not prohibited from acing on

bWof the United States (or the Congres) . Thus, even thoug an individua may once have wouie o n a mattr
Awhleemloedby the Govermen~t. he wil not while subsequenty reemployed by the Government be barred fomm

communiaing with any emplyee of the Unled Zttes concerning that matter I he does so as part of his oflicialO duties. A former employee does not act on behalf of the Unied States, however, merely because the United States
may share the same objective as the person whom the former employee is representing.

2. Basic Prohibition of 18 U.S.C. I 207(aX2). For two years after his Government service terminates, no
formermploye may knowingly make, with the intent to Influence, any communication to or appearance before an
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employee of the United States on behalf of any other person (except the United States) in connection with a
particular matter involving a specific party or parties, in which the United States is a party or has a direct and
substantial Interest, and which such person knows or reasonably should know was actually pending under his official
responsibility within the one year period prior to the termination of his employment with the United States.

Discussion. This is a two-year restriction that commences upon an employee's termination from Government
service.

This provision Is Identical to the lifetime restriction discussed above except that it is of shorter duration and
requires only that an individual have had official responsibility for a matter while employed by the Government, not
that he have participated personally and substanrlally in that matter. Uke the lifetime restriction, it prohibits certain
communications and appearances made on behalf of any other person or entity except the United States (or the
Congress). The communications and appearances prohibited are those made, with the Intent to Influence, to or
before any employee of a department, agency, court, or court-martial of the United States. The representational bar
applies with respect to any particular matter involving a specific party or parties that was actually pending under
the former employee's official responsibility at some time during his last year of Government service.

"Official responsibility' is defined in 18 U.S.C. 202 as "the direct administrative or operating authority,
whether Intermediate or final, and either exercisable alone or with others, and either personally or through
subordinates. to approve, disapprove, or otherwise direct Government action." The scope of an employee's official
responibility is usually determined by those areas assigned by statute, regulation, executive order, or job
description. Al particular matters under consideration In an agency are under the official responsibility of the agency
head, and each is under that of any Intermediate supervisor having responsibility for the activities of a subordinate
employee who actually participates In the matter. An employee's recmsal from or other non-participation in a matter
does not remove it from his official responsibility.

A matter was "actually pending" under a former employee's official responsibility if the matter was in fact
referred to or under consideration by persons within the employee's area of responsibility. A former employee is not
subject to the restriction, however, unless at the time of the proposed representation of another he knows or
reasonably should know that the matter had been under his responsibility during his last year of Government service.

3. Basic Prohibition of 18 U.S.C. 5 207(b). For one year after his Government service terminates, no former
employee may knowingly represent, aid, or advise on the basis of covered information, any other person (except
the United States) concerning any ongoing trade or treaty negotiation In which, during his lest year of Government
service, he particIp pro and substantially as an employee.

Discussion. This is a one-ye restriction that commences upon an employee's termination from Government
service. Extending to certain 'behind-the-scn assistance, this provision can serve to augment the representational
bar provided for In the letime restrictio discussed above.

The restriction eat forth in seotion 207(b) does not apply unless, during the one-year period before he left
Government, an emloyee -atd peronally and subsantlially in an "ongoing' trade or treaty negotiation ta
is covered by the .tatute, it is not necessary that a former employee have had actual contact with foreign parties
in order to have participated prsonsly and substantially in a trade or trealy negotiation. An employee is coved
by this restriction even hough his participation In an ongoing negotiation may have occurred prior to January 1,
1001, the afective date of section 207(b).

Trade noti ation wovred by the stauts we those thad the Predent determines to undeotake puirsuant
to section 1102 of the omnis Trade and omctete of 1•0 (19 U.S.C. 202). Unless thee is an eewier
pubic aw11mc ment of a determination o yt esident, a m tat c om o be 'ongong' whn
at WW 00 days bWeore enter•in Inlo a tbade a•emet•, the Mw liss both th House of epsn tLive
artd the Senatfeof his Mention l oener Irmf an aen. 10 UAC. 2o0 (Sa)I1A). Whetdr0 n emploIe
Vp AOmtlcpead eronall and mstatiall in an 'onging trade negotiaton Is detemined by reviewin an epoe'
particip01"aftinca ftrd negot'atow1ns comeced A trAt Is eninternational agreement made by the Peieata
Freqres the adve and the SeOn467ate noreiatnn a trea* commeo to be ging at th point
when both (1) the delermination has benw made by a co.etrlent authority that the outcome•aN ate Fa, ne i wEa
be a treaty, and (2) discussions wih a Woreign gov-erment have begun on a teaL Trade and t I
ceas tob ongoin wihen an agreementI or traty enters ino form or when all parties to theneoitnom
discussion bae namutual understanding tha the ageement or traty wE not be consummatd

Once he has pairticipated in an on gong negoftiai section 207(b) prWONi@t a formr mle fo
persn cncenin a trade or treaty neoitorta i t non)oaktor adritayohrprc toei ageny ecord wh ischI ere ecceWenbl

Io th e iempl III which he knew or shorild have known weas designated n exept from disobure under the
Freedom of information Act (e~g., docmenstaft # ror merited as subject to a national security olmesacw~lon or
,loseohrie designae Win a manner tha made # clew#the were exempt from release under , F a~d which
conoern a negotiation In whilch tho employee partcptd personaly and susantialy during W atyaw of
Government service. A flon rmer empye is not poli frouA drmto rm an agency record which,
at the ftie at his post-employmnt acIviys no longer exempt fodicsuenerthe Freedom at infomation
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Act.

Only activities that are undertaken on behaif of "any other persono are prohibited by this restriction. Action
taken on behalf of the United States (or the Congress) or on behalf of the former employee himself are not
prohibited. A former employee "represents" another person when he acts as an agent or attorney for or oterwise
communicates or makes an appearance on behalf of that person to or before any third party. For this purpose, a
third party includes any employee of the executive, legislative, or judicial branch of the Federal Government,
including a Member of Congress. A former employee "aids or advises' another person when he assists that person
other than by communicating to or appearing before a third party. A former employee represents, aids, or advises
another person *on the basis of' covered information if the former employee's representation, aid, or advice elther
involves a disclosure of covered information to any person, or could not have been made or rendered had the
former employee not had actual knowledge of covered information.

It is important to note that although a post-employment activity may not be prohibited by section 207(b),

a firmer employee must still be careful to comply with other statutory restrictions. For example, even though a trade
or treaty negotiation may not yet have become 'ongoing' at the time of an employee's official partniction, the
negotiation may nevertheless have had specific parties identified to it, thus triggering the lifetime restriction set forth
in section 207(a)(1).

4. Basic Prohibition of 18 U.S.C. 5 207(c). For one year after service in a 'seniorO position terminates,
no former "senior" employee may knowingly make, with the intent to influence, any communication to or appearance
before an employee of a department or agency in which he served in any capacity during the one-year period prior
to termination from "senior service, if that communication or appearance is made on behalf of any other person
(except the United States), in connection with any matter concerning which he seeks official action by that employee.

Discussion. This is a one-year restriction. The one-year period is measured from the date when an
employee ceases to be a senior employee, not from the termination of Govemrnent service, unless the two occur
simultaneously. The purpose of this one-year 'cooling off' period is to allow for a period of adjustment to new roles
for the former senior employee and the agency he served, and to diminish any appearance that Government
decisions might be affected by the improper use by an individual of his former senior position. As already noted,
this provision is applicable to 'senior' employees,' but not to "very senior,, employees.

Like the lifetime restriction discussed above, this provision prohibits communications to and appearances
before the Government and does not prohibit 'behind-the-scenes assistance. Unlike the lifetime restriction, however,
this one-year restriction al only to a *senior,, employee, does not requlre that the former employee have ever
been in any wa involved In the matter that is the subject of the communicaion or appearance, and only prohibits
communications to or apparanoes before emploees of any department or agency in which he formerly served in

any •apaty, during fth one-yewr perio prior to his tanmination from seniosr vice. Tho repeetational bar' appliese
with respc to any matter. ~whe or not involving a specific party, concerning which the former senior employee
Is seekin official action by a current emloyee of such department or agency on behalf of any other Perm" ex
the United States (or the Congress).

As desacbed below, section 207 provides for two methods by which the restrictions of section 207(c) can
be narrowed or eliminated. The first is through the designation of separate depanmental or agency components anid
the second is through the eemption of a position or cateoro of positions from coverage. Not all senior employees
are eligible to benefi from either or both of these procedures. A former senior employee is ineligile I* bendfi from
t-heMRepilledrIslhe is subject tosnotion 207(c)by itueof havingservedIn a position for~h the raeo olpa
is speowsd in or fl,.ed acordin I* the Executive Schedule or by virtue of hang been appoine ,Pe
to a posiuton under 3 U. S.C. 106(a)(2XB) or by the Vime President to a position under 3 U.S.C. 106(aXIXB).

As has been noted, the rpsentationel bar usualy extends to any deparmet or agency in which the
Womw enior empoye sved in cny pait durng the year p-or to his rminatio-n frm senior service. However.
orteln seir employee may be iiemlled to commmnicte to or qem beMome -omponents of their tomew
deartmet -or ancyom v thos vomponet hv been deolp• naled as e agencies or bureaus by OOE. For
esamplft k may ne by etatuie be a separate componeOt. could ,ieo the Od o*
Agenoy as a aenw Oth exermises functions which ame sepae and di-int from ft"porent deparme, the
Itman f Defense. An indivdual formerly seving in a pren department or agenmy would be bored by smec

as to employee of any deelonis cmponent f that Parent MAn nivda formerly servin in a deignated
imotent d a p department or age ncy wuld be barred from communici to or mnin an ~apearanc

bmam art iplojye of thd a Ilinois but would not be baw-d as bo any emplyee Octhe parent or o &W
e T n povides that no ageny win the Exeutivefe of the President may be

d@Wr ~a esiermatocomponer.

1%The retkiion o sion 207(c) can be waived aalogede as to certain senior epoye p or
categories of positions. As a conquence of suh emptio the one-ye reictioin f secion 207 % Mn
bein to am Won an employees lermination from such a position. In order to gra en exenl mus
reciv a equ• s ft do so from a department or age•ncy. Ar review of the reques. OGE can gam an -opln
or mmpin based on s de•emaio that p or ctor of pcione, th boimph
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of section 207(c) would create an undue hardship on the department or agency in obtaining qualified persunnel and
that the granting of the exemption would not create the potential for use of undue influence or advantage. II

5. Basic Prohibition of 18 U.S.C. § 207(d). For one year after service In a 'very senior', position terminates,
no former "very senior" employee may knowingly make, with the intent to Influence, any communication to or
appearance before any individual appointed to an Executive Schedule position or before any employee of a
department or agency in which he served as a "very senior" employee during the one-year period prior to
termination from Government service, if that communication or appearance Is made on behalf of any other person
(except the United States), in connection with any matter concerning which he seeks official action by that individual
or employee.

Discussion. This is a one-year restriction. The one-year period is measured from the date when an
employee ceases to be a very senior employee, not from the termination of Government service, unless the two
occur simultaneously.

This provision, applicable only to 'very* senior employees, is very similar to the one-year restriction of
section 207(c) discussed above. It too prohibits communications to or appearances before employees of certain
governmental departments and agencies, unless on behalf of the United States (or the Congress). A former very
senior employee Is prohibited by section 207(d) from representing another before any current employee of any
department or agency in which he served as a very senior employee during the one-year period prior to his
termination from Government service. (Compare section 207(c) which prohibits communications and appearances
to current employees of any department or agency in which a former "senior" employee served in any capacity
during the one-year period prior to termination from senior service.) A former very senior employee is also prohibited
by section 207(d), however, from representing another person before any individual currently appointed to an
Executive Schedule position listed in 5 U.S.C. 5312-5216, whether or not that individual is serving in the very senior
employee's former department or agency. The representational bar applies to any matter, whether or not involving
a specific party, concerning which the former very senior employee is seeking official action by any current officer
or employee of the executive branch.

Section 207 does not authorize OGE to designate separate and distinct components within a department
or agency as a means of narrowing the scope of section 207(d). Moreover, no very senior employee's position is
eligible for exemption from the application of section 207(d).

6. Basic Prohibition of 18 U.S.C. § 207(f). For one year after his service in a "senior" or "very senior"
position terminates, no former "senior" employee or former "very senior" employee may knowingly, with the intent
to influence a decision of an employee of a department or agency of the United States in carrying out his official
duties, represent a foreign entity before any department or agency of the United States or aid or advise a foreign
entity.

Discussion. This is a one-year restriction, except that it lasts for three years as applied to any individual
who becomes the United States Trade Representative after October 6, 1992. The restriction is measured from the
date when an employee ceases to be a senior employee or a very senior employee, not from the termination of
Government service, unless the two occur simultaneously.

The restriction prohibits a former senior or very senior employee from representing, aiding, or advising a
foreign entity with the intent to influence certain governmental officials. A "foreign entity,, means the "government
of a foreign country" as defined in section I(e) of the Foreign Agents Registration Act of 1938 (22 U.S.C. 611), as
amended, or a "foreign political party" as defined in section I(f) of that Act. The government of a foreign country
includes --

any person or group of persons exercising sovereign de facto or do jure political jurisdiction over any
country, other than the United States, or any part of such country, and includes, any subdivision of any
such group and any group or agency to which such sovereign de facto or de jure authority or functions
are directly or indirectly delegated. Such term shall include any faction or body of insurgents within a
country assuming to exercise governmental authority whether such faction or body of insurgents has or has
not been recognized by the United States.

A foreign political party includes --

any organization or any other combination of individuals in a country other than the United States, or any
unit or branch thereof, - having for an aim or purpose, or which is engaged in any activity devoted in whole
or in part to, the establishment, administration, control, or acquisition of administration or control, of a
government of a foreign country or a subdivision thereof, or the furtherance or influencing of the political
or public interests, policies, or relations of a government of a foreign country or a subdivision thereof.

A foreign commercial corporation will not generally be considered a "foreign entity" for purposes of section 207(f)
unless it exercises the functions of a sovereign.

A former senior or very senior employee "represents" a foreign entity when he acts as an agent or attorney
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for or otherwise communicates or makes an appearance on behalf of that entity to or before any employee of a
department or agency. He "aids or advises" a foreign entity when he assists the entity other than by making such
a communication or appearance. Such "behind the scenes" assistance to a foreign entity could, for example, include
drafting a proposed communication to an agency, advising on an appearance before a department, or consulting
on other strategies designed to persuade departmental or agency decision makers to take certain action. A former
senior or very senior employee's representation, aid, or advice Is only prohibited If made or rendered with the intent
to Influence an official discretionary decision of a current departmental or agency employee.

C. EXCEPTIONS

Sections 207(j) and (k) set forth several exceptions to the statute's substantive prohibitions. As noted below,
some exceptions do not avoid application of all of the six substantive restrictions of 18 U.S.C. § 207.

Performing official Government Duties. A former employee is not restricted by any of the substantive
provisions of section 207 from engaging in post-employment activities performed in carrying out official duties on
behalf of the United States. This exception also extends to activities undertaken in carrying out official duties as an
elected official of a state or local Government.

Representing Certain entities. A former senior or very senior employee will not violate section 207(c) or
(d) If his communication or appearance is made in carrying out official duties as an employee of and is made on
behalf of (1) an agency or instrumentality of a State or local Government, (2) an accredited degree-granting
institution of higher education as defined in section 1201(a) of the Higher Education Act of 1965 (20 U.S.C. 1141
(a)), or (3) a hospital or medical research organization exempted and defined under section 501 (c)(3) of the Internal
Revenue Code of 1986 (26 U.S.C. 501(c)(3)).

Representing or Assisting International organizations. A former employee is not restricted by any of the
substantive provisions of section 207 from representing, aiding, or advising an international organization in which
the United States participates, if the Secretary of State certifies in advance that such activity is in the interest of
the United States.

Imparting Speciai Knowledge. A former senior or very sonlor employee will not violate section 207(c) or
(d) if he makes a statement that is based on his own special knowledge in the particular area that is the subject
of the statement, provided that he receives no compensation for making the statement.

Scientific or Technological Information or Expertise. A former employee will not violate section 207(a)(1),
(a)(2), (c), or (d) if he makes a communication solely for the purpose of furnishing scientific or technological
information in accordance with procedures acceptable to the agency Involved. Alternatively, a former employee may
make a communication if the head of the agency concerned publishes a certification in the Federal Register stating
that the former employee has outstanding qualifications in a scientific, technological, or other technical discipline,
that he Is acting with respect to a particular matter which requires such qualifications, and that the national interest
would be served by the former employee's participation.

Testimony. A former employee is not restricted by any of the substantive restrictions of section 207 from
giving testimony under oath or from making statements required to be made under penalty of perjury, subject to
a special rule with respect to expert opinion testimony. Unless expert opinion testimony is given pursuant to court
order, a former employee may not provide such testimony on a matter on behalf of any other person except the
United States (or the Congress) if he is subject to the lifetime prohibition contained in section 207(a)(1) relating to
that matter.

Employment with certain Prior Employers. A former employee is not restricted by any of the substantive
restrictions of section 207 if granted one of 25 Presidential waivers In connection with his reemployment at a
Government-owned, contractor operated entity.
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SECTION 4. DoD GUIDANCE ON 18 U.S.C. 207 (reference (c))

9-400. Exceptions to Restrictions of 18 U.S.C. 207 (reference (c)).
The restrictions imposed by 18 U.S.C. 207(a), (c) and (d) (reference (c)) do not
apply to communications made solely to furnish scientific and technical
information that are authorized by the Head of the DoD Component.

a. To obtain such an authorization in the case of
former DoD employees:

(1) The head of the DoD Component command
or organization involved shall submit, in writing, to the Head of the DoD
Component a request that the former DoD employee be permitted to participate in
a particular matter from which he would ordinarily be barred under 18 U.S.C. 207
(reference (c));

(2) The Head of the DoD Component or
designee may determine in writing that such participation is appropriate if:

(a) The former DoD employee has
outstanding scientific or technological qualifications;

(b) The national interest of the United
States would be served by such participation;

(c) The former DoD employee has
qualifications that are otherwise unavailable; and

(d) The Head of the DoD Component or
designee has consulted with the DoD Component DAEO.

b. In cases involving former Federal Government
employees other than former DoD employees, authorization may be obtained in
accordance with procedures in 18 U.S.C. 207(j)(5) (reference (c)).

SECTION 5. POST-EMPLOYMENT COUNSELING AND ADVICE

9-500. Written Advice Current and former DoD employees
may obtain counseling and written advice concerning post-employment restrictions
from the Ethics Counselor of the DoD Component command or organization from
which they are leaving, or have left, Federal Government service. Current and
former DoD employees are, by statute, entitled to written advice from the DoD
Component DAEO or designee under 10 U.S.C. 2397b (reference (e)) and 41 U.S.C.
423 (,reference (f)). See subsections 9-600.c. and 9-601.c. of this Regulation, below.
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a. Although ethics counseling and advice are given I
by DoD attorneys and involve interpretation of law and regulation and rendering
of legal opinion, no attorney-client or other confidential relationship is created.
Communications made to an Ethics Counselor in seeking such advice are not
privileged.

b. Ethics counseling and advice are personal to the
current or former DoD employee. They do not extend to anyone else, including
his business, employer, or prospective employer.

9-501. Delegation of Authority. The DoD Component DAEO
may specifically delegate authority in writing for Ethics Counselors within the
DoD Component to provide written advice under 10 U.S.C. 2397b (reference (e))
and 41 U.S.C. 423 (reference (f)). In any case where the local Ethics Counselor
does not have the authority by written delegation, he shall provide the counseling
and obtain the request for advice and necessary supporting information from the
DoD employee and forward it to the DoD Component DAEO or designee who has
been specifically delegated the authority in writing to issue the written advice.

SECTION 6. RESTRICTIONS RESULTING FROM PROCUREMENT ACTIVITIES

9-600. 10 U.S.C. 2397b (reference (e))

a. Restrictions. This statute prohibits the following
three categories of former DoD employees from accepting compensation from the
concerned defense contractor during the two-year period after separation from
DoD:

(1) 0-4s and above, and civilians serving in
positions for which the rate of pay was equal to or higher than the minimum rate
of a GS/GM-13, who:

(a) On a majority of their working days
during a two-year period prior to
separation;

(b) Performed a procurement function
relating to a defense contract;

(c) At a site or plant owned or operated
by the defense contractor and which
was the DoD employee's principal
work location.

(2) 0-4s and above, and civilians serving in
positions for which the rate of pay was equal to or higher than the minimum rate
of pay for a GS/GM-13, who:
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(a) On a majority of their working days
during the two-year period prior to
separation;

(b) Performed a procurement function
related to a major defense system
and;

(c) In the performance of the
V. procurement function, participated

personally and substantially on any
occasion and in a manner involving
decision-making responsibilities with
respect to a contract for the system;

(d) Through contact with the defense
contractor; and

(3) 0-7s and above, and civilians serving in
positions for which the rate of pay was equal to or higher than the minimum rate. of pay for a Senior Executive Service position, who during the two-year period
prior to separation, acted as a "primary representative of the United States" in
negotiation of a defense contract in an amount in excess of $10 million or
settlement of an unresolved claim exceeding $10 million. An unresolved claim is
valued by the greater of the amount of the claim or the amount of the settlement.

b. Penalties and Effective Dates. Former DoD
employees who knowingly violate this statute are subject to a civil fine up to
$250,000. Defense contractors who knowingly offer or provide any compensation
to individuals in violation of this statute are subject to a civil fine up to $500,000.

(1) The effective date of this law was April 16,
1987. The law does not prohibit the continuation of defense contractor
employment begun or compensation accepted before then. If an employee
separated from DoD prior to April 16, 1987, the statute does not apply. However,
former DoD employees who were still employed or on active duty on or after
April 16, 1987 must comply fully with its provisions, if within its scope.

(2) For the period of December 1, 1989 until
May 31, 1991, the statute was suspended and employment or acceptance of
compensation during that period could not violate the statute. Questions about
the effect of the suspension should be referred to the local Ethics Counselor.
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C. Written Opinion

(1) Before accepting compensation from a
defense contractor, a DoD employee or former DoD employee is, by statute,
entitled to a written opinion regarding the applicability of this statute to his
specific circumstances. A request for such written opinion shall be submitted in
writing to the Ethics Counselor serving the DoD Component command or
organization the DoD employee is leaving or from which he has separated. The
request shall set forth all information relevant to the request.

(2) Ethics Counselors who have not been
delegated authority in writing to issue 10 U.S.C. 239T7 (reference (e)) written
opinions shall promptly forward the request to the DoD Component DAEO or
designee who has such authority.

(3) Written opinions shall be issued within 30
days of receiving the request and all necessary information.

(4) A written opinion that this statute is not
applicable to a specific situation, if based on a complete disclosure of all relevant
information, creates a conclusive presumption that the receipt of compensation
from a particular defense contractor is not a violation of the law.

(5) A copy of each 10 U.S.C. 2397b
(reference (e)) written opinion shall be retained by the DoD Component DAEO or 0
designee for three years.

d. DoD Interpretation of 10 U.S.C. 2397b
(reference (e))

(1) If a DoD employee had been conducting all
negotiations with a $10 million defense contractor on a major defense contract
action of $10 million or more, but a superior DoD employee intervened directly in
the negotiating process, both DoD employees would be considered "primary"
representatives for that defense contract action.

(2) 10 U.S.C. 2397b (reference (e)) does not
prohibit any former DoD employee from accepting compensation from any defense
contractor that, during the fiscal year preceding the fiscal year in which
compensation is accepted, was not a defense contractor or was a defense
contractor whose contracts totalled less than $10 million.

(3) 10 U.S.C. 2397b (reference (e)) prohibits
employment with particular defense contractors, not subcontractors, but former
DoD employees cannot avoid its consequences merely by forming their own
company and then "subcontracting" themselves to otherwise prohibited defense
contractors.
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9-601. 41 U.S.C. 432 (reference (f))

a. Restrictions. This statute restricts a former DoD
employee who was a procurement official with respect to a particular procurement
from knowingly:

(1) Participating in any manner on behalf of a
competing contractor in any negotiations leading to the award or modification of a
defense contract for such procurement; or

(2) Participating personally and substantially on
behalf of the competing contractor in the performance of such defense contract.

b. Period of Restrictions. Both restrictions apply for
a period of two years from the date of the former DoD employee's last personal
and substantial participation in the procurement on behalf of the Federal
Government. Neither applies unless the individual was a DoD employee of the
Federal Government at the time he served as a procurement official.

C. Written Opinion

(1) A DoD employee or former DoD employee
who is or was a procurement official is, by statute, entitled to a written opinion
regarding the applicability of this statute to his specific circumstances. A request
for such an opinion shall be submitted in writing to the Ethics Counselor serving
the DoD Component command or organization the DoD employee is leaving or
from which he has separated. The request shall set forth all information relevant
to the request. See FAR 3.104-8(e) (reference (g)) in Appendix B of this
Regulation.

(2) Ethics Counselors who have not been
delegated specific authority in writing to issue 41 U.S.C. 423 (reference (f)) written
opinions shall promptly forward the request to the DoD Component DAEO or
designee who has such authority.

(3) Written opinions shall be issued within 30
days of receiving the request, together with all necessary information.

* (4) Where the DoD employee or former DoD
employee relies in good faith on a written opinion that this statute is not
applicable to a specific situation, the DoD employee or former DoD employee shall
not be found to have knowingly violated the restrictions of the statute.
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(5) A copy of each 41 U.S.C. 423 (reference (f)) I
opinion shall be retained by the DoD Component DAEO or designee for three
years.

SECTION 7. RESTRICTIONS ON RETIRED MILITARY MEMBERS

9-700. 18 U.S.C. 281(a) and 37 U.S.C. 801 (references (c)) and
(h)), respectively). Two statutes restrict the selling activities of retired military
officers, 18 U.S.C. 281(a) (reference (c)) and 37 U.S.C. 801 (reference (h)).

a. Restrictions

(1) A criminal statute, 18 U.S.C. 281(a)
(reference (c)), provides that for a period of two years after retiring, no retired
military officer may receive compensation for representing any other individual in
the sale of anything to the Federal Government through the department in which
he holds a retired status.

(a) The term "department" refers to
individual DoD Components, not DoD as a whole, insofar as it concerns retired
military officers. For example, this statute does not prohibit retired Navy and
Marine Corps officers from selling to the Departments of the Army or Air Force.

(b) The term "anything" in the phrase
"sale of anything" has been construed by DoJ to encompass both goods and
services.

(c) DoJ has determined that this statute
does not prohibit the sale of personal services when the retiree is only
representing himself. However, sale of personal services may not include the
work product of a closely held corporation where individuals other than the
retiree contribute to the services provided.

(2) A civil statute, 37 U.S.C. 801 (reference (h)),
provides for a loss of entitlement to retired pay by retired Regular military officers
if they engage in certain employment activities involving sales of supplies and war
materials (tangible property) to DoD, the Coast Guard, the National Oceanic and
Atmospheric Administration, or the Public Health Service during the three years
immediately following retirement.

(a) This does not prohibit employment
with a particular employer but does affect a retired Regular military officer's direct
and personal involvement in sales to the agencies listed above.

(b) The prohibition is against engaging,
personally or for others, in selling, or contracting or negotiating to sell, supplies or
war materials.
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(c) Unlike the criminal selling statute,
however, the sale of services is not prohibited.

b. Definition of "Selling"

"(1) For the purpose of these two statutes,
"selling" means:

(a) Signing a bid, proposal, or contract;

(b) Negotiating a contract;

(c) Contacting a DoD employee to obtain
or negotiate defense contracts, negotiate or discuss changes in specifications, price,
cost allowances, or other terms of a defense contract, or settle disputes concerning
performance of a defense contract; or

(d) Any other liaison activity with a view
toward the ultimate consummation of a sale although the actual defense contract is
negotiated subsequently by another person.

i (2) Activities which are not considered "selling"
include:

(a) Purely social contacts, as long as there
is an independent basis for the social relationship and no promotion of a product
or attempt to influence a procurement;

(b) Technical contacts for the purpose of
conferring with non-contracting technical specialists to acquire information that is
available to all prospective defense contractors, provided that these contacts do not
otherwise involve "selling" as discussed in subsection 9-700.b.(1) of this Regulation,
above. See 42 Comp. Gen. 236, 241 (reference (i));

(c) Contacts subsequent to the execution
of a defense contract relating to performance or progress, if they do not include
modification of the defense contract or "selling" as discussed in subsection
9-700.b.(1) of this Regulation, above.

c. Sale of Services

(1) The Comptroller General has ruled that the
sale of services does not require the withholding of retired pay pursuant to
37 U.S.C. 801 (reference (h)), and that the sale of services may include tangible
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goods if the primary purpose of the sale is to provide services. See 42 Comp.
Gen. 87, 92 (reference (j)) (contract to provide television service where parts and I
supplies were incidental to the contract does not run afoul of 37 U.S.C. 801
(reference (h))).

(2) When the restrictions of 18 U.S.C. 281(a)
(reference (c)) are combined with those of 37 U.S.C. 801 (reference (h)), the one
significant area of selling activity which remains open to military retirees is the
sale of services and other non-tangibles to uniformed services, other than the DoD
Component from which the individual retired, for the first two years after
retirement.

9-701. 18 I.S.C. 281(b) (reference (c)). For a period of two
years after terminating service with the Federal Government, a retired military
officer may not act as an agent or attorney for the prosecution or assist in the
prosecution of any claim against the United States involving the department in
which he holds a retired status or which concerns a subject with which the
military officer was directly connected while on active duty. A violation of this
statute is punishable by a $10,000 fine and one year imprisonment.

9-702. Restrictions on Federal Government Employment

a. Dual Compensation Laws. A retired member of
any uniformed service who holds a civilian position with the Federal Government
is subject to reduction of retired pay while receiving pay from a Federal
Government civilian position. The term "retired member" means anyone, officer or
enlisted, entitled to receive retired pay. The term "retired pay" includes both
retired and retainer pay. The current law generally applies to retired Regular
officers, retired at any time, and to all former members of the uniformed services
who left active duty after January 11, 1979. See 5 U.S.C. 5532 (reference (k)) for
exceptions to this general rule.

(1) The Dual Compensation Reduction
Formulas. There are two provisions in the current dual compensation law which
may operate to reduce the retired pay of retired members of the uniformed
services who hold Federal Government civilian positions.

(a) The First Reduction Provision. The
first reduction provision applies only to retired Regular officers who retired at any
time. This provision operates to reduce the retired pay of a retired Regular
military officer receiving pay from a Federal Government civilian position
regardless of the amount of salary from that civilian position. It provides that
such retired military officer is entitled to receive the full pay of the civilian
position, but retired pay will be reduced to an annual rate equal to a base amount
plus one-half of the remainder of the retired pay, if any. The base amount is
increased periodically to reflect changes in the Consumer Price Index. See
5 U.S.C. 5532(b) (reference (k)).
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(b) The Second Reduction Provision. The
second reduction provision applies, in general, to all retired military members who
first received retired pay after January 11, 1979. The reduction depends upon the
amount of pay received from the Federal Government civilian position. This
provision operates to reduce the retired pay of a retired member when the annual
rate of pay for the civilian position combined with the annual rate of retired pay
(reduced in the case of retired Regular officers as discussed in subsection
9-702.a.(1)(a) of this Regulation, above) exceeds the annual rate of basic pay for
level V of the Executive Schedule. Reductions are computed as follows:

1 If the combination of pay from
the civilian position and retired pay exceeds the amount currently paid for level V
of the Executive Schedule, the retired pay will be reduced to keep the total at the
level V limit.

2 Reductions to retired pay are
made per pay period whenever the combination of the two salaries for the pay
period exceeds the pay for a level V position for that pay period. Reductions
made in such pay periods are not refundable even when the combined pay
amounts for the total year is less than the annual rate for level V of the Executive
Schedule;a 

The amount of retired pay may
not be reduced to an amount less than the amount deducted from the retired pay
as a result of participation in any survivor's benefits in connection with retired
pay or veterans insurance programs and no reductions shall be made to retired
pay based, in whole or inpart, upon disability incurred in the line of duty as a
direct result of armed conflict or during a period of war.

(2) Waijye

(a) A retired member may, in certain
limited circumstances, obtain a waiver so that his retired pay would not be
reduced while holding a Federal Government civilian position. See 5 U.S.C.
5532(g) (reference (k)). The circumstances under which a waiver may be granted
are:

I. On a case-by-case basis for a
retired member holding a Federal Government civilian position for which there is
"exceptional difficulty in recruiting or retaining a qualified employee; or

2 For temporary employment that
is necessary due to an emergency involving a direct threat to life or property, or
under other unusual circumstances.
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(b) The Director, OPM, may grant a
waiver at the request of the Head of an Executive Agency. Additionally, the
Director, OPM, may delegate to an agency the authority to grant waivers for the
temporary employment of retired members during emergencies or other unusual
circumstances, but not for employment necessitated by exceptional difficulties in
recruiting or retaining qualified individuals. The Director, OPM, has delegated to
DoD authority to approve dual compensation restriction waivers in certain
circumstances at installations scheduled for closure.

(c) Waivers are to be the exception, not
the rule. If 'appropriate, however, a waiver may be obtained for either or both of
the dual compensation reductions. See 5 C.F.R. 553 (reference (1)) for procedures
for obtaining a waiver.

b. Post-Military Service Employment in DoD under
5 (reference (k)). As of November 6, 1992, the suspension of this
provision ended. See DoD Directive 1402.1 (reference (i)). To avoid appearances
of favoritism or preferential treatment, retired military members may not be
selected to fill civil service positions in DoD (including non-appropriated fund
instrumentalities) within 180 days following retirement unless:

(1) The appointment is authorized by the
Secretary of a Military Department or designee, or by OPM if the position is in
the competitive service;

(2) The minimum rate of basic pay for the
position has been increased under 5 U.S.C. 5305 (reference (k)); or

(3) A state of national emergency exists.

9-703. Foreign Employment Restrictions

a. Article i, Section 9, Clause 8, of the Constitution of
the United States (reference (n)), prohibits any person holding any office of profit
or trust under the Federal Government from accepting any present, emolument,
office, or title of any kind whatever from any king, prince, or foreign state without
the consent of Congress.

(1) This provision prohibits employment of all
retired military members, both officer and enlisted and both Regular and Reserve,
by a foreign government unless Congressional consent is first granted. See
44 Comp. Gen. 130 (reference (o)).

(2) Employment by educational or commercial
institutions owned, operated, or controlled by a foreign government is included
within the scope of this restriction.
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(3) The penalty for violation is withholding the
retired military member's retired pay in an amount equal to the foreign salary
illegally received. See 61 Comp. Gen. 306 (reference (p)).

b. Congress has consented to the acceptance of civil
employment with a foreign government by, among others, retired Regular military
members and Reserve military members, if both the Secretary of the Military
Department and the Secretary of State approve the employment. See 37 U.S.C. 908
(reference (h)). Because approval is prospective only, foreign civil employment
should not be accepted until approval has been obtained. Retired military
members who wish to accept such employment should submit a written request
for approval to the Secretary of their Military Department through appropriate
channels. The request must fully describe the contemplated employment and the
nature and extent of the involvement with the foreign government.

c. A former military member desiring employment
with a foreign government or any foreign business interest may be required to
register as an agent of a foreign principal under the Foreign Agents Registration
Act of 1938, 22 U.S.C. 611 et. seq. (reference (q)). Any person whc, acts as an
agent of a foreign principal must file a registration statement with the U.S.O Attorney General.

SECTION 8. RESTRICTIONS ON FORMER SENIOR APPOINTEES

9-800. Executive Order 12834. E.O. 12834 (reference (r)), in
subsection 12-200 of this Regulation, requires contractual ethics commitments
regarding post-Government service employment from full-time, non-career
Presidential, Vice-Presidential or Agency Head appointees in an Executive Agency
whose rate of basic pay is not less than the rate for level V of the Executive
Schedule, except for those appointed as members of the senior foreign service or
solely as uniformed service commissioned officers. See E.O. 12834 (reference (r))
in subsection 12-200 of this Regulation and OGE Form 203, "Senior Appointee
Pledge," January 1993, and OGE Form 204, 'Trade Negotiation Pledge," January
1993, Appendix C of this Regulation.

SECTION 9. RESTRICTIONS ON DEALING WITH CURRENT OR FORMEREDoD EMPLYEES

S9-900. GneralRul. Current DoD employees shall not
knowingly deal, on behalf of the Federal Government, with current or former DoD
employees whose participation in the transaction violates any statute or DoD
directive, regulation or policy.
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9-901. Terminal Leave

a. Military members on terminal leave may accept
civilian employment with the Federal Government and are entitled to the pay of
that civilian position in addition to the pay and allowances to which entitled while
on terminal leave. See 5 U.S.C. 5534a (reference (k)).

b. w Y .itary officer on active duty may not accept a
civil office with a State or local government, nor may he perform the duties of
such an office. See 10 U.S.C. 973(b)(3) (reference (e)). This applies while the
military officer is on terminal leave. See 56 Comp. Gen 855 (reference (s)).

SECTION 10. REPORTS OF DoD AND DEFENSE RELATED EMPLOYMENT
(DD FORM 1787)

9-1000. Individuals Required to File. The following former DoD
employees are required by 10 U.S.C. 2397 (reference (e)) to file DD Form 1787,
Appendix C of this Regulation, with their former DoD Component:

a. Each former DoD employee of a DoD Component
who:

(1) Served at a pay rate equal to or greater
than the minimum rate for a GS/GM-13, or served on active duty at least ten
years and held the grade of 0-4 or above at any time during his service;

(2) Within the two-year period immediately
following termination of service or employment with the DoD Component, is
employed by a defense contractor who, during the preceding one-year period, was
awarded $10 million or more in defense contracts; and

(3) Is employed by or performs services for the
defense contractor and receives compensation of or is salaried at a rate of $25,000
per year or more from the defense contractor.

b. Compensation is received by a reporting individual
if it is paid to a business entity with which the reporting individual is affiliated in
exchange for services rendered by that reporting individual;

hour. c. A rate of $25,000 per year equates to $12 per

9-1001. Time of Filing. A former DoD employee shall file a
report with his former DoD Component DAEO or designee within 90 days of
entering on duty with the defense contractor.
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9-1002. RjeewI

a. When the report is filed, the DoD Component
DAEO or designee shall review the report to determine whether:

(1) Each item is completed and sufficient
information is provided; and

(2) Whether the information indicates any
violation or apparent violation of any of the conflicts of interest, standards of
conduct, procurement integrity, and related laws and regulations.

b. The DoD Component DAEO or designee need not
audit the report. Disclosures are to be taken at "face value" unless there is a
patent omission or ambiguity or the official has independent knowledge of matters
outside the report. However, it is expected that the DoD Component DAEO or
designee will resolve any apparent violations to ensure there are no actual
violations.

c. If the DoD Component DAEO or designee believes
that additional information is required, the reporting individual shall be notified of
the additional information required and the date by which it must be submitted.
The reporting individual shall submit the required information directly to the DoD
Component DAEO or designee.

d. When the DoD Component DAEO or designee has
completed the review and accomplished any necessary remedial action, he shall
sipg and date the report and dispose of it in accordance with subsection 9-1003.b.
of this Regulation, below.

e. If the DoD Component DAEO or designee
concludes that the reporting individual is not in compliance with applicable laws
or regulations, the DoD Component DAEO or designee shall:

(1) Notify the reporting individual of the
preliminary determination;

(2) Afford the reporting individual an
opportunity for personal consultation, if practicable;

(3) Determine what remedial action should be
taken to bring the reporting individual into compliance; and
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(4) Notify the reporting individual of the
remedial action required, indicating a date by which that action must be taken,
normally within 90 days.

f. When the DoD Component DAEO or designee
determines that a reporting individual has complied fully with the remedisl
measures, a notation to that effect shall be made in the comment section of the
report. Then the DoD Component DAEO or designee shall sign and date the
report as the reviewing official and dispose of it in accordance with subsection
9-1003.b. of this Regulation, below.

9-1003. Disoiton

a. The DoD Component DAEO or designee shall
ensure that appropriate data from each DD Form 1787, Appendix C of this
Regulation, is extracted and sent to the Defense Manpower Data Center where a
consolidated report to Congress is compiled.

b. After the DoD Component DAEO or designee
signs and dates the report, he shall send it to SOCO.

c. If steps ensuring compliance with applicable laws
and regulations are not taken by the date established, the DoD Component DAEO
or designee shall take whatever other action might be required in accordance with
Chapter 10 of this Regulation.

d. DD Forms 1787, Appendix C of this Regulation,
shall be retained by SOCO for six years from the date of filing with SOCO.

9-1004. Public Availability of Reports. DD Forms 1787,
Appendix C of this Regulation, must be made available for public examination
upon request after the reports are filed with SOCO, unless exempted pursuant to
law. Reporting individuals are personally responsible for ensuring that their
reports are accurate, complete, and timely.

9-1005. Penalties

a. Adminiptrative Penalties. Anyone failing to file a
report or falsifying or failing to file required information, may be subject to any
applicable personnel or other action in accordance with applicable law or
regulation, Including adverse action. An administrative penalty of up to $10,000
may be imposed in accordance with 10 U.S.C. 2397 (reference (e)).

b. Criminal Liabilim. Any individual who knowingly
or willfully falsifies information on a report may be subject to criminal prosecution
under 18 U.S.C. 1001 (reference (c)).
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SECTION 11. E NCM

9-1100. References

(a) Title 5, Code of Federal Regulations, Part 2637,
"Regulations Concerning Post-Employment Conflict
of Interest," current edtion

(b) Title 5, Code of Federal Regulations, Part 2641,
"Post-Employment Conflict of Interest Restrictions,"
current edition

(c) Title 18, United States Code, Sections 207, 281, and
1001

(d) Office of Government Ethics Memorandum,
"Revised Materials Relating to 18 U.S.C.
207," November 5, 1992

(e) Title 10, United States Code, Sections 973, 2397,
and 2397b

(f) Title 41, United States Code, Section 423
(g) Federal Acquisition Regulation, Part 3.104, current

edtion
(h) Title 37, United States Code, Sections 801, 908
(i) Decision of the Comptroller General, Volume 42,

page 236 (1962)
(j) Decision of the Comptroller General, Volume 42,

page 87 (1962)
(k) Title 5, United States Code, Sections 3326, 5305,

5532, and 5534
(1) Title 5, Code of Federal Regulations, Part 553,

"Reemployment of Military and Civilian Retirees to
Meet Exceptional Employment Needs," current
edition

(m) DoD Directive 1402.1, "Employment of Retired
Members of the Armed Forces (NOTAL),"
January 21, 1982

(n) United States Constitution, Article I, Section 9,
Clause 8

(o) Decision of the Comptroller General, Volume 44,
page 130 (1964)

(p) Decision of the Comptroller General, Volume 61,
page 306 (1982)
Title 22, United States Code, Section 611 et seq
Executive Order 12834, "Ethics Commitments by
Executive Branch Appointees," January 20, 1993

(s) Decision of the Comptroller General, Volume 56,
page 855 (1977)
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CHAPTER 10

ENFORCEMENT

SECTION 1. ENFORCEMENT OF THE PROVISIONS OF THE TOINT ETHICS
REGULAI-N

10-100. Penalties. Penalties for violation of the rules republished
in, and prescribed by, this Regulation include the full range of applicable criminal,
civil and administrative sanctions for current DoD employees, including
punishment under the UCMJ (reference (a)) for military members. Many of the
statutes that regulate the post-Government service employment activities of former
or retired DoD employees also provide for specific criminal and administrative
sanctions. This Chapter sets out the requirements for reporting and inquiry to
ensure that ethics-related laws and regulations are properly enforced and that
appropriate administrative or disciplinary action is taken.

SECTION 2. REPORTING PROCEDURES

10-200. Reporting Suspected Violations. With the exception of
the provisions of 41 U.S.C. 423 (reference- (b)) that are addressed in subsection
10-202 of this Regulation, below, DoD employees who suspect that a violation of
this Regulation has occurred shall report the matter to any of the following:

a. The DoD employee's Agency Designee;

b. The suspected violator's Agency Designee;

c. The head of the DoD Component command or
organization;

d. Any Ethics Counselor;

e. The DoD Component's IG;

f. The DoD Component's criminal investigative office;
or

g. The DoD hotline or DoD Component hotline.

10-201. BMWiv of Revot

a. DoD Component investigative offices shall consult

local Ethics Counselors as appropriate to ensure that up-to-date expertise is
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applied in the investigation of each suspected violation of this Regulation in
recognition of rapidly changing rules and statutes in the ethics area.

b. If a suspected violation is reported to some entity
other than those named in 10-200.d. through g. of this Regulation, above, then the
notified person shall promptly report the matter to his Ethics Counselor.

c. An Ethics Counselor who receives a report shall
review the facts and, if the facts tend to support a violation, report the allegation
to the appropriate investigative organization or, through the chain of command or
supervision, to the head of the DoD Component command or organization of the
suspected violator. In addition, the Ethics Counselor must ensure that the
following is accomplished:

(1) If a violation of 18 U.S.C. 203, 205, 207, 208
or 209 (reference (c)) is suspected, the matter shall be reported to the DoD
Component's criminal investigative organization. The investigative organization is
responsible for investigating the allegation and notifying DoJ in accordance with
DoD Directive 5525.7 (reference (d)). In addition, the Ethics Counselor shall:

(a) Report to the DoD Component DAEO
as follows:

1 The name and position
(optional) of the informant;

2 The name and position of the

suspect;

The suspected offense;

The facts, as known or
believed;

5_ The status of any action being
taken.

(b) File periodic follow-up reports with
the DoD Component DAEO until a
final determination is made;

(c) If the matter is referred to the DoJ or
the U.S. Attorney, include OGE Form
202, "Notification of Conflict of
Interest Referral," January 1992,
Appendix C of this Regulation, in the
1 eferral packet and send a copy to the
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DoD Component DAEO for
forwarding to OGE.

(2) If a violation of 18 U.S.C. 201 or 281
(reference (c)) is suspected, it shall be handled in the same manner as subsection
10-201.c.(1)(a) of this Regulation, above, except that OGE Form 202, Appendix C of

• this Regulation, is not used for referrals;

(3) If a violation of 10 U.S.C. 2397
(reference (a)) is suspected, the Ethics Counselor shall inquire into the matter and,

, if substantiated, attempt to obtain compliance. If these efforts fail, the Ethics
Counselor shall forward a written report to the GC, DoD through the DoD
Component DAEO with a recommendation for action by the Secretary of Defense
pursuant to 10 U.S.C. 2397(f) (reference (a));

(a) The report need be filed only when
the Ethics Counselor determines that there is sufficient evidence to believe that a
violation has occurred;

(b) The report shall include all relevant
facts, a summary of witness statements, and a justification for the recommendation.dto refer or not to refer the violation for enforcement action.

(4) If a violation of 10 U.S.C. 2397a
(reference (a)) is suspected, the Ethics Counselor shall report the matter to the
DoD Component DAEO in the same manner as in subsection 10-201.c.(1)(a) of this
Regulation, above. If the Ethics Counselor believes that the Secretary of Defense
should take action pursuant to 10 U.S.C. 2397a(d) (reference (a)), the Ethics
Counselor shall forward a written report to the GC, DoD through the DoD
Component DAEO with a recommendation for action;

(a) The report need be filed only when
the Ethics Counselor determines that there is sufficient evidence to believe that a
violation has occurred;

W (b) The report shall include all relevant
facts, a summary of witness statements, and a justification for the recommendation
to refer or not to refer the violation for enforcement action.

(5) If a violation of 10 U.S.C. 2397b
(reference (a)) is suspected, the Ethics Counselor shall report the matter to the
DoD Component DAEO in the same manner as in subsection 10-201.c.(1)(a) of this
Regulation, above;
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(6) If it is suspected that an individual is
receiving retired pay contrary to 37 U.S.C. 801 (reference (e)), a report of the
matter shall be made to the Defense Finance and Accounting Service. A copy of
that report shall be sent to the DoD Component DAEO;

(7) If a violation of 5 C.F.R. 2635 (reference (f))
in subsection 2-100 of this Regulation involving a loss to the Federal Government
of $5,000 or more is suspected, the Ethics Counselor shall report the matter to the
DoD Component DAEO in the same manner as in subsection 10-201.c.(1)(a) of this
Regulation, above.

d. In addition, if any of the above violations fall
within a DoD Component's procurement fraud program, the Ethics Counselor shall
ensure that referrals, coordinations, and reports required by that program are
accomplished. If the matter includes a suspected violation of the Gratuities Clause
in a defense contract, the Ethics Counselor shall report the matter in accordance
with DoD Component procedures issued pursuant to FAR 3.203 (reference (g)) in
Appendix B of this Regulation. See subsection 10-202 of this Regulation, below.

e. For matters not handled within the DoD
Component's procurement fraud program, any civil or criminal referrals to DoJ or
the local U.S. Attorney of violations of this Regulation shall be coordinated with
the DoD Component DAEO. The DoD Component DAEO shall be informed of
referrals of violations of this Regulation handled within the DoD Component's
procurement fraud program.

10-202. Violations of 41 U.S.C. 423 (reference (b))

a. Administratiyv_ ncftions. Suspected violations of
41 U.S.C. 423 (reference (b)) shall be processed in accordance with FAR 3.104-11
(reference (g)) in Appendix B of this Regulation. See 41 U.S.C. 423(h)(2)
(reference (b)).

b. Civil Sanctions. Suspected civil violations shall be
referred through the DoD Component DAEO to DoJ. See 41 U.S.C. 423(i)
(reference (b)).

c. Criminal Sanctions. Suspected violations that
involve the improper release of source selection information should be referred to
the appropriate criminal investigative organization. See 41 U.S.C. 423(j)
(reference (b)).

d. R . Any suspected violation of the
provisions of 41 U.S.C. 423 (reference (b)) shall be reported as soon as practicable
to the appropriate contracting officer. See 41 U.S.C. 423(h)(1) (reference (b)). Any
actions taken as the result of the above referrals shall be reported to the DoD
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Component DAEO in accordance with subsection 10-201.c.(1)(a) of this Regulation,
above.

SECTION 3. ADMINISTRATIVE ENFORCEMENT PROCEDURES

10-300. Statutory Authority. 10 U.S.C. 2397 and 2397a
(reference (a)) provide for administrative enforcement action and sanctions imposed
by the Secretary of Defense against individuals and non-Federal entities not in
compliance with these statutes.

10-301. Procedures for Pursuing Administrative Action. All
recommendations for enforcement of 10 U.S.C. 2397 and 2397a (reference (a))
forwarded to the Secretary of Defense shall be initiated, investigated and processed
in accordance with the requirements of the Administrative Procedure Act. See
5 U.S.C. 551 et seq. (reference (h)).

10-302. Hearing Examiners. In accordance with 5 U.S.C. 556
(reference (h)), DoD shall appoint hearing examiners from within DoD to preside
at the taking of evidence and provide recommendations to DoD as to final action.

10-303. Administrative Sanctions

a. DoD may take appropriate disciplinary action
whenever indicated by the outcome of a case involving violations of 10 U.S.C.
2397 and 2397a (reference (a)) by:

(1) Imposing an administrative penalty, not to
exceed $10,000;

(2) With respect to violations of 10 U.S.C. 2397a
(reference (a)), imposing an additional administrative penalty of a particular
amount if the individual is determined to have accepted or continued employment
with a defense contractor during the ten-year period beginning with the date of
separation from Federal Government service.

b. DoD may take other appropriate disciplinary
action when indicated by the outcome of a case in accordance with the laws or
regulations violated.

10-304. Ludicial Revi . Any individual or non-Federal entity
found in violation as described, and against whom an administrative sanction Is
imposed, may seek judicial review of the final administrative determination.
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SECTION 4. REFERENCES

10-400. References

(a) Title 10, United States Code, Sections 801 through
940 (Uniform Code of Military Justice), 2397, 2397a
and 2397b.

(b) Title 41, United States Code, Section 423
(c) Title 18, United States Code, Sections 201, 203, 205,

207, 208, 209 and 281
(d) DoD Directive 5525.7, "Implementation of the

Memorandum of Understanding Between the
Department of Justice and the Department of
Defense Relating to the Investigation and
Prosecution of Certain Crimes," January 22, 1985

(e) Title 37, United States Code, Section 801
(f) Title 5, Code of Federal Regulations, Part 2635,

"Standards of Ethical Conduct for Employees of
the Executive Branch," current edition

(g) Federal Acquisition Regulation, Parts 3.104 and
3.203, current edition

(h) Title 5, United States Code, Section 551 et seq.
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C•HAPTER 11

TRAINING

SECTION 1. OFFICE OF GOVERNMENT ETHICS REGULATION

11-100. 5 C.F.R. Part 2638. "Office of Government Ethics and
Executive Agency Ethics Program Responsibilities" (reference (a))
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OFFICE OF GOVERNMENT ETHICS AND EXECUTIVE AGENCY ETHICS. 5 CFR 2638

SUBPART A: GENERAL PROVISIONS. Sec. 2638.103 Agency regulations

Each agency may, subject to the prior approval of the Office of Government Ethics, issue regulations not
inconsistent with this part.

See. 2638.104 DefinItions

For the purposes of this part:

"Act" means the Ethics in Government Act of 1978 (Pub. L. 95-521, as amended).

"Agency" means any executive department, military department, Government corporation, independent
establishment or agency, including the United States Postal Service and Postal Rate Commission.

"Designated agency ethics official" means an officer or employee who is designated by the head of the
agency to coordinate and manage the agency's ethics program in accordance with the provisions of Sec. 2638.203
o this part.

"Director" means the Director of the Office of Government Ethics.

"Executive branch' includes each executive department, military department, Government corporation,
independent establishment, and any other entity or administrative unit in the executive branch unless such agency,
entity cr unit is specifically included in the coverage of Title I (relating to the legislative branch) or Title III (relating
to the judicial branch) of the Act.

"Person" includes an individual, partnership, corporation, association, government agency, or public or
private organization.

SUBPART B: DESIGNATED AGENCY ETHICS OFFICIAL

See. 2638.201 In general. Each agency shall have a designated agency ethics official who is the officer or employee designated by the heed
of the agency to administer the provisions of Title II of the Act within that agency, to coordinate and manage the
agency's ethics program and to provide liaison to the Office of Government Ethics with regard to all aspects of such
ethics program. The agency's ethics program shall be designed to implement Titles 11, IV and V of the Act and
regulations promulgated thereunder, Executive Order 11222 (relating to standards of conduct for officers and
employees within the executive branch) and regulations promulgated thereunder, and other statutes and regulations
applicable to agency ethics matters..

Sec. 2638.202 Responsibilities of agency head

(a) In general. The head of each agency is responsible for and shall exercise personal leadership in
establishing, maintaining, and carrying out the agency's ethics program. He or she shall make available to the
ethics program sufficient resources (including investigative, audit, legal, and administrativa staff as necessary) to
enable the agency to administer its program in a positive and effective manner.

(b) Selection of a designated agency ethics official. The head of each agency shall appoint an individual
to serve as the designated agency ethics official and an individual to serve in an acting capacity in the absence
of the primary designated agoncy ethics official (alternate agency ethics official). In selecting these two individuals
the head of an agency should ensure that the experience of such appointees in administrative, legal, managerial,
or analytical work demonstrates the ability to--

(1) Review the financial dsclosure reports submitted by officors or employees within the agency,
assessing the application of conflict of interest laws and regulations to the information reported and counseling those
officers or employees with regard to resolving actual or potential conflicts of interosts, or apoearances thereof;

(2) Review the financial disclosure reports submitted by Presidential appointees for confirmatioo,
purposes and counsel those appointees with regard to resolving potential conflicts of interest, or appearances
thereof, before the confirmation hearing;

(3) Counsel agency personnel concerning ethics standards and programs;

(4) Counsel departing and former agency officials on post-employment conflict of interest
standards;

(5) Assist managers and supervisors in understanding and Implementing agency ethics programs;
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(6) Administer a system for periodic evaluation of the ethics program; and

(7) Select deputy ethics officials if necessary and manage the ethics program through them.

(c) Designation. The head of each agency shall formally delegate functional authority to coordinate and
manage the ethics program as set forth in Sec. 2638.203 to the designated and alternate agency ethics officials.
Within 30 days of any such delegation of authority the head of the agency shall submit to the Office of Government
Ethics a formal written designation. The designation shall include:

(1) The names of the individuals so designated;

(2) The title of the position held by each designee; and

(3) A copy of the delegation of authority.

Sec. 2638.203 Duties of the desigiiated agency ethics official

(a) In general. The designated agency ethics official shall coordinate and manage the agency's ethics
program. The program consists generally of:

(1) Liaison with the Office of Government Ethics;

(2) Review of financial disclosure reports;

(3) Initiation and maintenance of ethics education and training programs; and

(4) Monitoring administrative actions and sanctions.

(b) Program elements. In carrying out this program on behalf of the head of the agency, the designated
agency ethics official shall ensure that:

(1) Close liaison with the Office of Government Ethics concerning the agency's ethics program is
developed and maintained;

(2) An effective system and procedure for the collection, filing, review, and, when applicable, public
inspection of the financial disclosure reports as required by Title II of the Act, Executive Order 11222, and other
applicable statutes and regulations is developed and properly administered;

(3) The financial disclosure reports of Presidential nominees to agency positions submitted prior
to Senate confirmation hearings pursuant to Sec. 2634.604(c) of Par' 2634 are certified personally by him or herself
or alternate designated agency ethics official in his or her absence;

(4) All financial disclosure reports submitted by employees and filed in bureaus and regional
offices, as well as those submitted and filed at the agency's headquarters, are properly maintained and effectively
and consistently reviewed for conformance with all applicable laws and statutes;

(5) A list of those circumstances or situations which have resulted or may result in noncompliance
with ethics laws and regulations is developed, maintained and published within the agency as required by Sec.
206(b)(7) of the Act and made available for public inspection;

(6) An education program for agency employees concerning all ethics and standards of conduct
matters, including post employment matters, is developed and conducted in cooperation with the education program
of the Office of Government Ethics;

(7) A counseling program for agency employees concerning all ethics and standards of conduct
matters including post employment matters, is developed and conducted;

(8) Records are kept, when appropriate, on advice rendered;

(9) Prompt and effective action including administrative action is undertaken to remedy:

(i) Violations or potential violations, or appearances thereof, of the agency's standard& of
conduct including post employment regulations;

(ii) The failure to file a financial disclosure report or portions thereof; 0
(iii) Potential or actual conflicts of interests, or appearances thereof, whiich were disclosed

on s financial disclosure report; and
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(iv) Potential or actual violations of other laws governing the conduct or financial holdings
of officers or employees of that agency, and that a follow-up is made to ensure that actions ordered, including
divestiture and disqualification, have been taken:

(10) The agency's standards of conduct regulations, financial disclosure systems, and post
employment enforcement systems are evaluated periodically to determine their adequacy and effectiveness in
relation to current agency responsibilities;

(11) Information developed by internal audit and review staff, the Office of the Inspector General,
if any, or other audit groups is reviewed to determine whether such infomation discloses a need for revising agency
standards of conduct or for taking prompt corrective action to remedy actual or potential conflict of interest
situations;

(12) The services of the agency's Office of Inspector General, if any, are utilized when appropriate,
including referral of matters to and acceptance of matters from that Office;

(13) A list of those persons to whom delegations of authority are made pursuant to 2638.204(a)
is maintained and made available to the Office of Government Ethics, upon request; and

(14) Information required by the Act or requested by the Office of Government Ethics in the
performance of its responsibilities is provided in a complete and timely manner.

Sec. 2638.204 Deputy ethics official.

(a) Functions. A designated agency ethics official may, if necessary, delegate to one or more deputy
ethics officials any of the duties referred to in 2638.203, except for those functions set forth in 2634.604(c)(2) of
Part 2634 and referred to in 2638.203(b)(3)(certification of nominee statements). A deputy ethics official shall work
under the supervision of the designated agency ethics official in carrying out such delegated functions.

(b) Dual status. A deputy ethics official may also be designated pursuant to to 2638.202 to serve as the
alternate agency ethics official. During the absence of the designated agency ethics official a deputy ethics official
who has been designated as the alternate ethics official shall perform the functions set forth in 2634.604(c)(2) of, Part 2634 and referred to in 2638.203(b)(3).

SUBPART G: EXECUTIVE AGENCY ETHICS TRAINING PROGRAMS

Sec. 2638.701 Executive agency ethics training programs; generally

Each executive branch agency shall maintain a program of ethics training designed to ensure that all of its
employees are aware of the Federal conflict of interest statutes and principles of ethical conduct. As a minimum,
each agency program shall consist of init'al ethics orientation required by Sec. 2638.703 of this subpart and annual
ethics training required by Sec. 2638.704 of this subpart. For purposes of this subpart, the term "employee* shall
include special Government employees (as defined in 18 U.S.C. 202(a)) and officers of the uniformed services.

Sec. 2638.702 Responsibilities of the designated agency ethics official; review by the Office of Government
Ethics

(a) It shall be the responsibility of the designated agency ethics official of each executive agency or his
or her designee to make any written determinations provided for in this subpart and to:

(1) Direct the agency ethics training program to ensure that it meets the requirements of E.O.
"12674 (as modified by E.O. 12731) and of this subpart and that the course content is legally correct;

(2) Ensure the availability of qualified individuals to provide the annual training required by Sec.
2638.704 of this subpart. For the purposes of this subpart, the following shall be considered qualified individuals:

(i) The designated agency ethics official described in Sec. 2638.201;

(ii) The alternate agency ethics official described in Sec. 2638.202(b);

(iii) A deputy ethics official described in Sec. 2638.204;

(iv) Any employee of the Office of Government Ethics whose dervices are made available
by the Office of Government Ethics; and

(v) An individual determined by the designated agency ethics official or his or her
designee to possess sufficient familiarity with the conflict of interest statutes and standards of ethical conductregulations applicable to agency employees to respond to routine questions raised during training; and
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(3) Furnish to the Office of Government Ethics by August 31 of each year a written plan for
annual ethics training by the agency for the following calendar year. The first written plan for annual ethics training
for calendar year 1993 shall be submitted by August 31, 1992. Each training plan shall include:

(i) An estimate of the total number of agency employees described in Sec. 2638.704(b)
of this subpart who must be provided annual ethics training;

(ii) An estimate of the number of agency employees to whom the annual ethics training
course will be presented without the presence of a qualified individual under the exception provided at Sec.
2638.704(d)(2)(i) of this subpart, together with a written description of the basis for allowing an exception;

(iii) Estimates of the number of special Government employees and the number of officers
in the uniformed services to whom the annual ethics training course will be presented without the presence of a
qualified individual under the exceptions provided at Sec. 2638.704 (d)(2) (ii) and (iii) of this subpart;

(iv) An estimate of the number of training classes to be provided during the calendar

year;

(v) An estimate of the average class size; and

(vi) Any other information that the designated agency ethics official believes will facilitate
OGE's review of the agency's planned program of ethics training.

(b) Each agency's annual ethics training plan will be reviewed by the Office of Government Ethics and any
deficiencies shall be communicated in writing to the designated agency ethics official concerned by November 15
of each year, or 75 days after receipt of the agency plan, whichever occurs later.

Sec. 2638.703 Initial agency ethics orientation

(a) Each agency employee shall, on or before January 2, 1993, be provided:

(1) A copy of part I of Executive Order 12674, Principles of Ethical Conduct for Government
Officers and Employees, dated April 12, 1989, as amended by E.O. 12731, 3 CFR, 1990 Comp., p. 306;

(2) The names, titles, office addresses, and telephone numbers of the designated agency ethics
official and other agency ethics officials available to answer questions regarding the employee's ethical
responsibilities; and

(3) A minimum of one hour of official duty time for the purpose of permitting the employee to
review the written materials furnished pursuant to this section. Where, within the period specified, the agency
provides an ethics training course during official duty time, including annual ethics training provided in acco" .ance
with Sec. 2638.704 of this subpart, or a new entrant receives ethics training provided by the Office of Government
Ethics or the White House Office, the period of official duty time set aside for individual review may be reduced by
the time spent in such training.

(b) Each new agency employee who enters on duty after May 7, 1992, shall, within 90 days of the date
of his or her entrance on duty, or on or before January 2, 1993, whichever is later, be provided with the materials
and time specified in paragraph (a) of this section.

(c) When copies of the material described in paragraph (a)(1) of this section are retained and readily
accessible in the employee's immediate office for use by several employees, the requirement of paragraph (a)(1)
of this section may be met by furnishing each employee a copy for the purpose of
review.

See. 2638.704 Annual agency ethics training

(a) Annual ethics training. Beginning in calendar year 1993, and in every year thereafter, each employee
Identified in paragraph (b) of this section shall be provided a minimum of one hour of official duty time for ethics
training consisting of a course the content of which is described in paragraph (c) of this section and which is
presented in accordance with the requirements of paragraph (d) of this section.

(b) Employees covered. Executive branch agency employees to whom this section applies include all of
the following:

(1) Employees appointed by the President;

(2) Employees employed within the Executive Office of the President;
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(3) Employees required to file public financial disclosure reports under part 2634 of this chapter;

(4) Employees required to file confidential (nonpublic) financial disclosure reports under subpart
D of part 735 of this titie, and any Implementing agency regulations thereunder;

(5) Contracting officers within the meaning of 41 U.S.C. 423(p)(4);

(6) Procurement officials within the meaning of 41 U.S.C. 423(p)(3); and (7) Other agency
employees designated by the head of the agency or his or her designee based on a determination that such
training is desirable in view of their particular official duties.

(c) Course content. Although the emphasis and course content of annual agency ethics training courses
may change from year to year, each training course shall include, as a minimum:

(1) A review of the employees' responsibilities under part I of Executive Order 12674 and any
supplemental agency regulations thereto. This review shall include examples that relate specifically to agency
programs and operations and any ethics-related, agency-specific statute or regulatory restrictions of the particular
agency; and

(2) A revikw of the employees' responsibilities under the conflict of interest statutes contained in
18 U.S.C. chapter 11.

(d) Course presentation. The training course shall be presented in accordance with the following
requirements:

(1) Except as provided in paragraph (d)(2) of this section, annual ethics training shall be presented
verbally, either in person or by recorded means. A qualified individual, as defined in Sec. 2638.702(a)(2) of this
subpart, shall be available during and Immediately following the presentation.

(2) An agency may provide annual ethics training by means other than those specified in
paragraph (d)(1) of this section under the following circumstances:

(I) Where the designated agency ethics official, or his or her designee, has made a
written determination that circumstances make it impractical to provide training to a particular employee or group
of employees in accordance with paragraph (d)(1) of this section. In such cases, annual ethics training may be
presented by recorded means, without the presence of a qualified individual, or by means of written materials,
provided that a minimum of one hour of official duty time Is set aside for employees to attend the presentation or
review written materials;

(ii) In the case of special Government employees covered by paragraph (b) of this
section, an agency may meet the annual training requirement without the presence of a qualified individual by
presenting the information verbally, as through a recording, by distribution of written materials, or by other means
at the agency's discretion; and

(ili) In the case of officers in the uniformed services who serve on activw duty for 30 or
fewer consecutive days and who are covered by paragraph (b) of this section, an agency may meet the annual
training requirement without the presence of a qualified Individual by presenting the information veibally as through
a recording, by distribution of written materials, or by other means at the agency's discretion.
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SECTION 2. DoD GUIDANCE

11-200. Initial and Annual Ethics Training

a. Overall responsibility for initial and annual ethics
training programs rests with the Head of each DoD Component acting through his

* DAEO. The Head of the DoD Component shall ensure that adequate resources
are available to implement the requirements of this Chapter. Support shall be
provided by the DoD Component legal and personnel offices, as necessary.

b. In the Military Departments, responsibility for
implementation of ethics training programs rests with the heads of DoD
Component commands or organizations who shall ensure that ethics training is
accomplished in accordance with this Chapter.

c. Training shall be accomplished using material
authorized by the DoD Component DAEO or designee in meeting the
requirements of this Chapter. Ethics Counselors may augment this material with
additional training material needed to address specific ethics issues peculiar to
their organization.

d. DoD Component Heads and DoD Component
DAEOs have the authority to require that DoD employees other than the ones
covered by 5 C.F.R. 2638 (reference (a)) in subsection 11-100 of this Regulation,.
above, receive annual ethics training.

11-201. Procurement Integrity Training

a. Each DoD Component shall establish, or insure
that its DoD employees have access to, a procurement integrity training program.
Such program shall be the responsibility of the DoD Component's official in
charge of acquisition, with the assistance of the legal and personnel offices, under
the overall guidance of the GC, DoD. The procurement integrity training program
shall, at a minimum, comply with FAR 3.104-12 (reference (b)) in Appendix B of
this Regulation.

b. Heads of DoD Components shall establish
procedures to ensure that DoD employees receive (or have received) procurement
integrity training and sign the Optional Form (OF) 333, "Procurement Integrity
Training Certificate for Procurement Officials," Appendix C of this Regulation, or
similar certificate. Out-processing procedures shall also be established to ensure
that DoD employees who leave an organization verify their status with regard to
the restrictions contained in the Procurement Integrity Act (41 U.S.C. 423
(reference (c))). An original copy of OF 333, Appendix C of this Regulation, or
similar certificate should be placed in the appropriate personnel folder or other
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permanent file as determined by the DoD Component. The individual executing
the certificate should also retain a copy.

c. The following DoD employees should receive
procurement integrity training and execute the required certificate:

(1) All DoD employees who are members of the
acquisition workforce;

(2) All DoD employees who are engaged in, or
who might become engaged in, procurement official activities, as set forth in
41 U.S.C. 423 (reference (c)) and FAR 3.104 (reference (b)) in Appendix B of this
Regulation.

d. This requirement may be waived if the head of
the DoD Component command or organization determines that the DoD employee
will not act as a procurement official while assigned to the organization.

SECTION 3. PROCEDURES

11-300. Combined Initial and Annual Ethics Training (CIAET) for
Calendar Year 1993

a. By December 31, 1993, all DoD employees,
including those required to receive Annual Ethics Training (AET), non-appropriated
fund instrumentality employees, and enlisted members, shall receive CIAET.

b. CIAET shall be accomplished in person by a
Qualified Individual or by recording in the presence of a Qualified Individual,
subject to the following exceptions:

(1) If the DoD Component DAEO determines it
is impractical to accomplish CIAET in the presence of a Qualified Individual, DoD
employees who are not required to receive AET may be trained by other means
within the minimum training requirements set out by OGE in 5 C.F.R. 2638.703
(reference (a)) in subsection 11-100 of this Regulation, above, provided that, with
the exception of enlisted members, such training was completed by February 3,
1993;

(2) If the DoD Component DAEO determines it
is impractical to accomplish CIAET training in the presence of a Qualified
Individual, then special Government employees and military officers serving on
active duty fewer than 30 consecutive days annually may be trained by other
means within the minimum training requirements set out by OGE in 5 C.F.R.
2638.704 (reference (a)) in subsection 11-100 of this Regulation, above;
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(3) If the DoD Component DAEO makes, with
the approval of OGE, a written determination that it is impractical to accomplish
CIAET training in the presence of a Qualified Individual, then DoD employees
who are required to receive AET may be trained by other means within the
minimum training requirement set out by OGE in 5 C.F.R. 2638.704 (reference (a))
in subsection 11-100 of this Regulation, above. OGE. requires the written
determination to identify the particular DoD employees or groups of DoD
employees concerned and the specific circumstances that make the presence of a
Qualified Individual impractical (mere administrative inconvenience or cost to an
agency, standing alone, shall not justify such determination).

c. The term "immediate office" as used in 5 C.F.R.
2638.703 (reference (a)) in subsection 11-100 of this Regulation, above, shall mean
the local Ethics Counselor's.

d. CIAET shall be a minimum of one hour.

e. Those DoD employees who are required to receive
AET will satisfy their 1993 annual ethics training obligation if they attended
CIAET in 1992 or 1993.

11-301. Initial Ethics Training (lET) for New DoD Employees
fIT)

a. Within 90 days of entering on duty, all DoD
employees who did not receive CIAET, including those required to receive AET
and enlisted members, shall receive lET for new DoD employees.

b. IET shall be accomplished in person by a Qualified
Individual or by recording in the presence of a Qualified Individual, and such IET
shall qualify as AET for the year the new DoD employees entered on duty, subject
to the following exceptions:

(1) If the DoD Component DAEO determines it
is impractical to accomplish IET in the presence of a Qualified Individual, DoD
employees who are no required to receive AET may be trained by other means
within the minimum training requirements set out by OGE in 5 C.F.R. 2638.703
(reference (a)) in subsection 11-100 of this Regulation, above;

(2) It the DoD Component DAEO determines
that it is impractical to accomplish IET ir. the presence of a Qualified Individual,
then DoD employees who AM required to receive AET may be trained by other
means within the minimum training requirement set out by OGE in 5 C.F.R.
2638.704 (reference (a)) in subsection 11-100 of this Regulation, provided that such. DoD employees receive additional annual ethics training, either CIAET, IET or
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AET, if more than three months remain of the calendar year in which those DoD
employees entered on duty.

c. The term "immediate office" as used in 5 C.F.R.
2638.703 (reference (a)) in subsection 11-100 of this Regulation, above, shall mean
the local Ethics Counselor's office.

d. IET shall be a minimum of one hour.

11-302. Annual Ethics Training (AET)

a. Beginning in calendar year 1994, all DoD
employees who file an SF 278 or SF 450, Appendix C of this Regulation,
contracting officers and procurement officials, shall receive ethics training annually.

b. AET shall be accomplished in person by a
Qualified Individual or by recording in the presence of a Qualified Individual,
subject to the following exceptions:

(1) If the DoD Component DAEO determines it
is impractical to accomplish AET in the presence of a Qualified Individual, then
special Government employees and military officers serving fewer than 30
consecutive days annually, may be trained by other means within the minimum
training requirements set out by OGE in 5 C.F.R. 2638.704 (reference (a)) in
subsection 11-100 of this Regulation, above;

(2) If the DoD Component DAEO makes a
written determination that it is impractical to accomplish AET in the presence of a
Qualified Individual, then DoD employees other than special Government
employees and military members serving fewer than 30 days annually may be
trained by other means within the minimum training requirement set out by OGE
in 5 C.F.R. 2638.704 (reference (a)) in subsection 11-100 of this Regulation, above.
OGE requires the written determination to identify the particular DoD employees
or groups of DoD employees concerned and the specific circumstances that make
the presence of a Qualified Individual impractical (mere administrative
inconvenience or cost to an agency, standing alone, shall not justify such
determination).

c. AET shall be a minimum of one hour.

11-303. Annual Ethics Training Plans. DoD Agency (see
definition of "Agency") ethics training plans for 1994 and subsequent ethics
training plans in accordance with subsections 11-301 and 11-302 of this Regulation,
above, shall be submitted by DoD Component DAEOs or designees directly to
OGE with copies furnished to SOCO. DoD Components that are not Agencies
shall submit annual ethics training plans to SOCO for approval and inclusion in
the ethics training plan SOCO submits to OGE.
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11-304. Ethics Training Assistance

a. SOCO shall make available ethics training for
ethics trainers on an ongoing basis to ensure that Qualified Individuals are
uniformly prepared to provide ethics training.

b. SOCO shall distribute ethics training material to all
DoD Component DAEOs for use in all types of ethics training.

c. Ethics training material shall include a training
video with accompanying pamphlet, modular ethics training packages with copies
of overhead slides, facilitator scripts, discussion hypotheticals, and handout
material, and a programmed text. Other programmed texts, correspondence
courses, and ethics computer games, and materials developed by DoD Components
will be distributed as they are developed.

d. In the interest of Federal Government efficiency
and economy, DoD Components that develop ethics training material
independently shall provide a copy of the material to SOCO for distribution to
other DoD Components.

e. At a minimum, all ethics training shall include a
review of part I of E.O. 12674 (reference (d)) in subsection 12-100 of this
Regulation, 5 C.F.R. Part 2635 (referena? (e)) in subsection 2-100 of this Regulation,
and this Regulation.

SECTION 4. RESPONSIBILITIES

11-400. The HeaU i ,f Each DoD Component shall:

a. Exercise personal leadership and take personal
responsibility through the DoD Component DAEO for establishing andmaintaining
the DoD Component's ethics and procurement integrity training program and shall
be personally accountable for the DoD Component's compliance with the ethics
and procurement integrity training requirements;

b. Provide sufficient resources to enable the DoD
Component DAEO to implement and administer the DoD Component's ethics and
procurement integrity training program.
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11-401. Each DoD Component DAEO shall:

a. Be responsible for the implementation and
administration of ethics and procurement integrity training and ensure that
necessary resources are available to accomplish such L-aining;

b. Provide periodic ethics and procurement integrity
training for Ethics Counselors;

c. Certify Qualified Individuals to conduct ethics
training.

11-402. The head of each DoD Component command or
2rflu2fl shall:

a. Exercise personal leadership and take personal
responsibility for establishing and maintaining the command's or organization's
ethics and procurement integrity training program;

b. Be personally accountable for the command's or
organization's ethics and procurement integrity program;

c. Ensure that DoD employees of the command or
organization attend required ethics and procurement integrity training; and

d. Direct Administrative Officers (or equivalent) of
the command or organization to coordinate with the DoD Component DAEO or
designee to develop lists of all DoD employees of the command or organization
who are required to receive ethics and procurement integrity training, schedule
such training, annotate such lists to indicate when required training was
accomplished and retain annotated lists for three years.

11403. The DoD SOCO shall:

a. Make ethics and procurement integrity training for
ethics trainers available on an ongoing basis to ensure that Qualified Individuals
are uniformly prepared to provide such training;

b. Distribute ethics and procurement integrity training
material to all DoD Component DAEOs for use in all types of ethics and
procurement integrity training;

c. Certify Qualified Individuals to conduct ethics
training who may be used by DoD Components.

11404. The Director of each DoD Component Personnel Office
shall, in coordination with the DoD Component DAEO or designee, establish

146



0 DoD 5500.7-R

procedures in coordination with the DoD Component DAEO or designee to inform
new DoD employees of their obligation to receive etldcs and procurement integrity
training as required.

11-405. The Administrative Officer (or equivalent) of each DoD
Component command and organization shall:

a. In coordination with the DoD Component DAEO
or designee, develop lists of all DoD employees within the DoD Component
command or organization who are required to receive ethics and procurement

grity g b. In coordination with the DoD Component DAEO

or designee, ensure that DoD employees with the DoD Component command or
organization are scheduled to receive required ethics or procurement integrity
training;

c. Annotate such lists to indicate when required
training was accomplished and retain annotated lists for three years.

11-406. The DoD Employees shall attend ethics and procurement
integrity training as required.

. SECTION 5. REFERENCES

11-500. References

(a) Title 5, Code of Federal Regulations, Part 2638,
"Office of Government Ethics and Executive
Agency Ethics Program Responsibilities," current
edition

(b) Federal Acquisition Regulation, Part 3,104, current
edition

(c) Title 41, United States Code, Section 423
(d) Executive Order 12674, 'Principles of Ethical

Conduct for Government Officers and Employees,"
April 12, 1989

(e) Title 5, Code of Federal Regulations, Part 2635,
"Standards of Ethical Conduct for Employees of
the Executive Branch," current edition

147



*

10

148



-E 1DoD 5500.7-RO CHAPTER 12

ETHICAL CONDUCT

SECTION 1. EXECUTIVE QRDER 12674 (reference (a))

12-100. E.0. 12674 (reference (a))
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EXECUTIVE ORDER 12674'

April, 12, 1989

As ammended by

EXECUTIVE ORDER 12731
55 Federal Register 42547

October 19, 1990

Principles of Ethical Conduct for Government Officers and Employees

By virtue of the authority vested in me as President by the Constitution and the laws of the United
States of America, and In order to establish fair and exacting standards of ethical conduct for all
executive branch employees, it is hereby ordered that Executive Order 12674 of April 12, 1989,
is henceforth modified to read as follows:

Part i-Principles of Ethical Conduct

Section 101. Principles of Ethical Conduct. To ensure that every citizen can have complete
confidence in the Integrity of the Federal Government, each Federal employee shall respect and
adhere to the fundamental principles of ethical service as implemented in regulations promulgated
under sections 201 and 301 of this order:

(a) Public service is a public trust requiring employees to place loyalty to the Constitution,
the laws, and ethical principles above private gain.

(b) Employees shall not hold financial Interests that conflict with the conscientious
performance of duty.

(c) Employees shall not engage in financial transactions using nonpublic Government
information or all,iw the improper use of such information to further any private Interest.

(d) An employee shall not, except pursuant to such reasonable exceptions as are provided
by regulation, solicit or accept any gift or other item of monetary value from any person or entity
seeking official action from, doing business with, or conducting activities regulated by the
employee's agency, or whose interests may be substantially affected by the performance or nonper-
formance of the employee's duties.

(e) Employees shall put, forth honest effort In the performance of their duties.
(f) Employees shall -make no unauthorized commitments or promises of any kind purporting

to bind the Government.
(g) Employees shall not use public office for private gain.
(h) Employees shall act impartially and not give preferential treatment to any private

organization or individual.
(I) Employees shall protect and conserve Federal property and shall not use it for other than

authorized activities.
(j) Employees shall not engage in outside employment or activities, including seeking or

negotiating for employment, that conflict with official Government duties and responsibilities,
(k) Employees shall disclose waste, fraud, abuse, and corruption to appropriate authorities.
(I) Employees shall satisfy in good faith their obligations as citizens, Including all just

financial obligations, especially those such as Federal, State, or local taxes-that are imposed by
law.

(m) Employees shall adhere to all laws and regulations that provide equal opportunity for
all Americans regardless of race, color, religion, sex, national origin, age, or handicap.

(n) Employees shall endeavor to avoid any actions creating the appearance that they are
violating the law or the ethical standards promulgated pursuant to this Order.

Sec. 102. Limitations on Outside Earned Income.

(a) No employee who is appointed by the President to a full-time noncareer position in the

ITN& repint has had typeface and epadng eviion made Wr daity. Altough no chans woos made o fte text, only the origina
ru is autofttine.
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executive branch (including full-time noncareer employees in the White House Office, the Office of
Policy Development, and the Office of Cabinet Affairs), shall receive any earned income for any
outside employment or activity performed during that Presidential appointment.

(b) The prohibition set forth in subsection (a) shall not apply to any fulltime noncareer
employees employed pursuant to 3 U.S.C. 105 and 3 U.S.C. 107(a) at salaries below the minimum
rate of basic pay then paid for GS-9 of the General Schedule. Any outside employment must
comply with relevant agency standards of conduct, including any requirements for approval of
outside employment.

Part II-Office of Government Ethics Authority

Sec- 201. The Office of Government Ethics. The Office of Government Ethics shall be responsible
for administering this order by:

(a) Promulgating, in consultation with the Attorney General and the Office of Personnel
Management, regulations that establish a single, comprehensive, and clear set of executive branch
standards of conduct that shall be objective, reasonable, and enforceable.

(b) Developing, disseminating, and periodically updating an ethics manual for employees of
the executive branch describing the applicable statutes, rules, decisions, and policies.

(c) Promulgating, with the concurrence of the Attorney General, regulations interpreting the
provisions of the post-employment statute, section 207 of title 18, United States Code; the general
conflict-of-interest statute, section 208 of title 18, United States Code; and the statute prohibiting
supplementation of salaries, section 209 of title 18, United States Code.

(d) Promulgating, in consultation with the Attorney General and the Office of Personnel
Management, regulations establishing a system of nonpublic (confidential) financial disclosure by
executive branch employees to complement the system of public disclosure under the Ethics in
Government Act of 1978. Such regulations shall include criteria to guide agencies in determining
which employees shall submit these reports.

(e) Ensuring that any implementing regulation issued by agencies under this order are
consistent with and promulgated in accordance with this order.

Sec. 202. Executive office of the President. In that the agencies within the executive Office of the
President (EOP) currently exercise functions that are not distinct and separate, from each other
within the meaning and for the purposes of section 207(e) of title 18, United States Code, those
agencies shall be treated as one agency under section 207(c) of title 18, United States Code.

Part Ill-Agency Responsibilities

Sec. 301. Agency Responsibilities. Each agency head is directed to:

(a) Supplement, as necessary and appropriate, the comprehensive executive branch-wide
regulations of the Office of Government Ethics, with regulations of special applicability to the
particular functions and activities of that agency. Any supplementary agency regulations shall be
prepared as addenda to the branch-wide regulations and promulgated jointly with the Office of
Government Ethics, at the agency's expense, for inclusion in Title 5 of the Code of Federal
Regulations.

(b) Ensure the review by all employees of this order and regulations promulgated pursuant
to the order.

(c) Coordinate with the Office of Government Ethics in developing annual agency ethics
training plans. Such training shall include mandatory annual briefings on ethics and standards of
conduct for all employees appointed by the President, all employees in the Executive Office of the
President, all officials required to file public or nonpublic financial disclosure reports, all employees
who are contracting officers and procurement officials, and any other employees designated by the
agency head.

(d) Where practicable, consult formally or informally with the Office of Government Ethics
prior to granting any exemption under section 208 of title 18, United States Code, and provide the
Director of the Office of Government Ethics a copy of any exemption granted.

(e) Ensure that the rank, responsibilities, authority, staffing, and resources of the Designated
Agency Ethics Official are sufficient to ensure the effectiveness of the agency ethics program.
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Support should include the provision of a separate budget line item for ethics activities, where.O practicable.

Part IV Delegations of Authority

Sec. 401 Delegations to Agency Heads. Except in the case of the head of an agency, the authority
of the President under sections 203(d), 205(e), and 208(b) of title, 18, United States Code, to grant
exemptions or approvals to individuals, is delegated to the head of the agency in which an
individual requiring an exemption or approval is employed or to which the individual (or the
committee, commission, board, or similar group employing the individual) is attached for purposes
of administration.

Sec. 402. Delegations to the Counsel to the President.

(a) Except as provided in section 401, the authority of the President under sections 203(d),
205(e), and 208(b) of title 18, United States Code, to grant exemptions or approvals to individuals,

,,, is delegated to the head of the agency in which an individual requiring an exemption or approval
is employed or to which the individual (or the committee, commission, board, or similar group
employing the individual) is attached for purposes of administration.

(b) the authority of the President under sections 203(d), 204(e), and 208(b) of title 18,
United States Code, to grant exemptions or approvals for individuals appointed pursuant to 3 U.S.C.
105 and 3 U.S.C. 107(a) is delegated to the Counsel to the President.

Sec. 403. Delegation Regarding Civil Service. The Office of Personnel Management and the Office
of Government Ethics, as appropriate, are delegated the authority vested in the President by 5
U.S.C. 7101 to establish general regulations for the implementation of this Executive Order.

Part V-General Provisions. Sec 501. Revocations. The following Executive orders are hereby revoked:

(a) Executive Order No. 11222 of May 8,1965.
(b) Fxecutive Order No. 12565 of September 25, 1986.

Sec 502. Savings Provision.

(a) All actions already taken by the President or by his delegates concerning matters
affected by this order and in force when this order is issued, including any regulations issued under
Executive Order 11222, Executive Order 12565, or statutory authority, shall, except as they are
irreconcilable with the provisions of this order or terminate by operation of law or by Presidential
action, remain in effect until properly amended, modified, or revoked pursuant to the authority
conferred by this order or any regulations promulgated under this order. Notwithstanding, anything
in section 102 of this order, employees may carry out preexisting contractual obligations entered
into before April 12, 1989.

(b) Financial reports filed in confidence (pursuant to the authority of Executive Order No.
11222, 5 C.F.R. Part 735, and individual agency regulations) shall continue to be held in
confidence.

Sec. 503. Definitions. For purposes of this order, the term:

(a) 'Contracting officers and procurement officials' means all such officers and officials as
defined in the Office of Federal Procurement Policy Act Amendments of 1988.

(b) 'Employee' means any officer or employee of an agency, including a special Government
employee.

(c) 'Agency' means any executive agency as defined in 5 U.S.C. 105, including any. executive department as defined in 5 U.S.C. 101, Government corporation as defined in 5 U.S.C.
103, or an independent establishment in the executive branch as defined in 5 U.S.C. 104 (other
than the General Accounting Office), and the United States Postal Service and Postal Rate
Commission.
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(d) 'Head of an agency' means, in the case of an agency headed by more than one person,
the chair or comparable member of such agency.

(e) 'Special Government employee' means a special Government employee as defined in
18 U.S.C. 202(a).

Sec. 504. Judicial Review. This order is intended only to improve the internal management of the
executive branch and is not Intended to create any right or benefit, substantive or procedural,
enforceable at law by a party against the United States, its agencies, its officers, or any person.

THE WHITE HOUSE,
October 17, 1990

O

0

150 - 4



T DoD 5500.7-R

SECTION 2. EXECUTVE ORDER 12834 (reference (b))

12-200. E.O. 12834 (reference (b))
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EXECUTIVE ORDER 128311

58 Federal Register 5911
January 22, 1993

Ethics Commitments by Executive Branch Appointees

By the authority vested in me as President of the United States by the Constitution and laws of
the United States of America, including section 301 of title 3, United States Code, and sections
3301 and 7301 of title 5, United States Code, it is hereby ordered as follows:

Section 1. Ethics Pledges.

(a) Every senior appointee in every executive agency appointed on or after January 20,
1993, shall sign, and upon signing shall be contractually committed to, the following pledge ("senior
appointee pledge") upon becoming a senior appointee:

"As a condition, and in consideration, of my employment in the United States
Government in a senior appointee position invested with the public trust, I commit
myself to the following obligations, which I understand are binding on me and are
enforceable under law:
"1. 1 will not, within five years after the termination of my employment as a senior
appointee in any executive agency in which I am appointed to serve, lobby any
officer or employee of that agency.
"2. In the event that I serve as a senior appointee in the Executive Office of the
President ('EOP'), I also will not, within five years after I cease to be a senior
appointee in the EOP, lobby any officer or employee of any other executive agency
with respect to which I had personal and substantial responsibility as a senior
appointee in the EOP.
"3. I will not, at any time after the termination of my employment in the United
States Government, engage In any activity on behalf of any foreign government or
foreign political party which, if undertaken on January 20, 1993, would require me
to register under the Foreign Agents Registration Act of 1938, as amended.
"4. I will not, within five years after termination of my personal and substantial
participation in a trade negotiation, represent, aid or advise any foreign government,
foreign political party or foreign business entity with the intent to influence a decision
of any officer or employee of anyexecutive agency, in carrying out his or her official
duties. "5. I acknowledge that the Executive order entitled 'Ethics Commitments by
Executive Branch Appointees,' issued by the President on January 20,1993, which
I have read before signing this document, defines certain of the terms applicable to
the foregoing obligations and sets forth the methods for enforcing them. I expressly
accept the provisions of that Executive order as a part of this agreement and as
binding on me. I understand that the terms of this pledge are in addition to any
statutory or other legal restrictions applicable to me by virtue of Federal Government
service."

(b) Every trade negotiator who is not a senior appointee and is appointed to a position in
an executive agency on or after January 20, 1993, shall (prior to personally and substantially
participating in a trade negotiation) sign, and upon signing be contractually committed to, the
following pledge ("trade negotiator pledge"):

"As a condition, and In consideration, of my employment in the United States
Government as a trade negotiator, which is a position invested with the public trust,
I commit myself to the following obligations, which I understand are binding on me
and are enforceable under law:
"1. I wil! not, within five years after termination of my personal and substantial
participation in a trade negotiation,represent, aid or advise any foreign government,

1 This reprint has had typeface and spacang revisions made for claty. Athough no changes were made to the text. only the originl
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foreign political party or foreign business entity with the intent to influence a decision
of any officer or employee of any executive agency, in carrying out his or her official
duties. I
"2. I acknowledge that the Executive order entitled 'Ethics Commitments by
Executive Branch Appointees,' issued by the President on January 20,1993, which
I have read before signing this document, defines certain of the terms applicable to
the foregoing obligations and sets forth the methods for enforcing them. I expressly
accept the provisions of that Executive order as a part of this agreement and as
binding on me. I understand that the terms of this pledge are in addition to any
statutory or other legal restrictions applicable to me by virtue of Federal Government
service."

Sec. 2. Definitions. As used herein and in the pledges:

(a) "Senior appointee" means every full-time, non-career Presidential, Vice-presidential or
agency head appointee in an executive agency whose rate of basic pay is not less than the rate
for level V of the Executive Schedule (5 U.S.C. 5316) but does not include any person appointed
as a member of the senior foreign service or solely as a uniformed service commissioned officer.

(b) "Trade negotiator" means a full-time, non-career Presidential, Vice-presidential or agency
head appointee (whether or not a senior appointee) who personally and substantially participates
in a trade negotiation as an employee of an executive agency.

(c) "Lobby" means to knowingly communicate to or appear before any officer or employee
of any executive agency on behalf of another (except the United States) with the intent to influence
official action, except that the term "lobby" does not include:

(1) communicating or appearing on behalf of and as an officer or employee of a
State or local government or the government of the District of Columbia, a Native American tribe
or a United States territory or possession;

(2) communicating or appearing with regard to a judicial proceeding, or a criminal
or civil law enforcement inquiry, investigation or proceeding (but not with regard to an administrative
proceeding) or with regard to an administrative proceeding to the extent that such communications 6
or appearances are made after the commencement of and in connection with the conduct or
disposition of a jud'cial proceeding;

(3) communicating or appearing with regard to any government grant, contract or
similar benefit on behalf of and as an officer or employee of:

(A) an accredited, degree-granting institution of higher education, as defined
in section 1201(a) of title 20, United States Code; or

(B) a hospital; a medical, scientific or environmental research institution; or
a charitable or educational institution; provided that such entity is a not-for-profit organization
exempted from Federal income taxes under sections 501 (a) and 501(c)(3) of title 26, United States
Code;

(4) communicating or appearing on behalf of an international organization in which
the United States participates, if the Secretary of State certifies in advance that such activity is in
the interest of the United States;

(5) communicating or appearing solely for the purpose of furnishing scientific or
technological information, subject to the procedures and conditions applicable under section
2070)(5) of title 18, United States Code; or

(6) giving testimony under oath, subject to the conditions applicable under section
2070)(6) of title 18, United States Code.

(d) "On behalf of another" means on behalf of a person or entity other than the individual
signing the pledge or his or her spouse, child or parent.

(e) "Administrative proceeding" means any agency process for rulemaking, adjudication or
licensing, as defined in and governed by the Administrative Procedure Act, as amended (5 U.S.C.
551, et. seq.).

(f) "Executive agency" and "agency" mean "Executive agency" as defined in section 105 of
title 5, United States Code, except that the term includes the Executive Office of the President, the
United States Postal Service and the Postal Rate Commission and excludes the General
Accounting Office. As used in paragraph 1 of the senior appointee pledge, "executive agency"
means the entire agency in which the senior appointee is appointed to serve, except that:
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(1) with respect to those senior appointees to whom such designations are. applicable under section 207(h) of title 18, United States Code, the term means an agency or
bureau designated by the Director of the Office of Government Ethics under section 207(h) as a
separate department or agency at the time the senior appointee ceased to serve in that department
or agency; and

(2) a senior appointee who is detailed from one executive agency to another for
more than sixty days in any calendar year shall be deemed to be an officer or employee of both
agencies during the period such person is detailed.

(g) "Personal and substantial responsibility" "with respect to" an executive agency, as used
in paragraph 2 of the senior appointee pledge, means ongoing oversight of, or significant ongoing
decision-making involvement in, the agency's budget, major programs or personnel actions, when
acting both "personally" and "substantially" (as those terms are defined for purposes of sections
207(a) and (b) of title 18, United States Code).

(h) "Personal and substantial participation" and "personally and substantially participates"
mean acting both "personally" and "substantially" (as those terms are defined for purposes of
sections 207(a) and (b) of title 18, United States Code) as an employee through decision, approval,
disapproval, recommendation, the rendering of advice, investigation or other such action.

(i) "Trade negotiation" means a negotiation that the President determines to undertake to
enter into a trade agreement with one or more foreign governments, and does not include a~ly
action taken before that determination.

(j) "Foreign Agents Registration Act of 1938, as amended" means sections 611-621 ot title
22, United States Code.

(k) "Foreign government" means "the government of a foreign country," as defined in
section 1(e) of the Foreign Agents Registration Act of 1938, as amended (22 U.S.C. 611 (e)).

(I) "Foreign political party" has the same meaning as that term in section 1 (f) of the Foreign
Agents Registration Act of 1938, as amended (22 U.S.C. 611 (f).

(m) "Foreign business entity" means a partnership, association, corporation, organization or
other combination of persons organized under the laws of or having its principal place of business
in a foreign country.

(n) Terms that are used herein and in the pledges, and also used in section 207 of title 18,
United States Code, shall be given the same meaning as they have in section 207 and any
implementing regulations issued or to be issued by the Office of Government Ethics, except to theextent those terms are otherwise defined in this order.

Sec. 3. Waiver

(a) The President may grant to any person a waiver of any restrictions contained in the
pledge signed by such person if, and to the extent that, the President certifies in writing that it is
In the public interest to grant the waiver.

(b) A waiver shall take effect when the certification is signed by the President.
(c) The waiver certification shall be published in the Federal Register, identifying the name

and executive agency position of the person covered by the waiver and the reasons for granting
It.

(d) A copy of the waiver certification shall be furnished to the person covered by the waiver
and filed with the head of the agency in which that person is or was appointed to serve.

Sec. 4. Administration.

(a) The head of every executive agency shall establish for that agency such rules or
procedures (conforming as nearly as practicable to the agency's general ethics rules and
procedures, includ!ng those relating to designated agency ethics officers) as are necessary or
appropriate:

(1) to ensure that every senior appointee In the agency signs the senior appointee
pledge upon assuming the appointed office or otherwise becoming a senior appointee;

(2) to ensure that every trade negotiator In the agency who is not a senior. appointee signs the trade negotiator pledge prior to personally and substantially participating in a
trade negotiation;

(3) to ensure that no senior appointee or trade negotiator in the agency personally
and substantially participates in a trade negotiation prior to signing the pledgo; and
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(4) generally to ensure compliance with this order within the agency.
(b) With respect to the Executive Office of the President, the duties set forth in section 4(a),

above, shall be the responsibility of the White House Counsel or such other official or officials to
whom the President delegates those duties.

(c) The Director of the Office of Government Ethics shall:
(1) subject to the prior approval of the White House Counsel, develop a form of the

pledges to be completed by senior appointees and trade negotiators and see that the pledges and
a copy of this Executive order are made available for use by agencies in fulfilling their duties under
section 4(a) above;

(2) in consultation with the Attorney General or White House Counsel, when
appropriate, assist designated agency ethics officers in providing advice to current or former senior
appointees and trade negotiators regarding the application of the pledges; and

(3) subject to the prior approval of the White House Counsel, adopt such rules or
procedcres (conforming as nearly as practicable to its generally applicable rules and procedures)
as are necessary or appropriate to carry out the foregoing responsibilities.

(d) In order to promote clarity and fairness in the application of paragraph 3 of the senior
appointee pledge:

(1) the Attorney General shall, within six months after the issuance of this order,
publish in the Federal Register a "Statement of Covered Activities," based on the statute, applicable
regulations and published guidelines, and any other material reflecting the Attorney General's
current interpretation of the law, describing in sufficient detail to provide adequate guidance the
activities on behalf of a foreign government or foreign political party which, if undertaken as of
January 20, 1993, would require a person to register as an agent for such foreign government or
political party under the Foreign Agents Registration Act of 1938, as amended; and

(2) the Attorney General's "Statement of Covered Activities" shall be presumed to
be the definitive statement of the activities in which the senior appointee agrees not to engage
under paragraph 3 of the pledge.

(e) A senior appointee who has signed the senior appointee pledge is not required to sign
the pledge again upon appointment to a different office, except that a person who has ceased to
be a senior appointee, due to termination of employment in the executive branch or otherwise, shall
sign the senior appointee pledge prior to thereafter assuming office as a senior appointee.

(I) A trade negotiator who is not also a senior appointee and who has once signed the
trade negotiator pledge is not required to sign the pledge again prior to personally and substantially
participating in a subsequent trade negotiation, except that a person who has ceased employment
in the executive branch shall, after returning to such employment, be obligated to sign a pledge
as provided herein notwithstanding the signing of any pieviouis pledge.

(g) All pledges signed by senior appointees and trade negotiators, and all waiver
certifications with respect thereto, shall be filed with the head of the appointee's agency for
permanent retention in the appointee's official personnel folder or equivalent folder.

Sec. 5. Enforcement.

(a) The contractual, fiduciary and ethical commitments in the pledges provided for herein
are enforceable by any legally available means, including any or all of the following: debarment
proceedings within any affected executive agency or judicial civil proceedings for declaratory,
Injunctive or monetary relief.

(b) Any former senior appointee or trade negotiator who is determined, after notice and
hearing, by the duly designated authority within any agency, to have violated his or her pledge not
to lobby any officer or employee of that agency, or not to represent, aid or advise a foreign entity
specified in the pledge with the intent to influence the official decision of that agency, may be
barred from lobbying any officer or employee of that agency for up to five years in addition to the
five-year time period covered by the pledge.

(1) The head of every executive agency shall, in1 consultation with the Director of
the Office of Government Ethics, establish procedures to implement the foregoing subsectlon, which
shall conform as nearly as practicable to the procedures for debarment of former employees found
to have violated section 207 of title 18, United States Code (1988 ed.), set forth in section
2637.212 of
title 5, Code of Federal Regulations (revised as of January 1, 1992).
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(2) Any person who is debarred from lobbying following an agency proceedingO pursuant to the foregoing subsection may seek judicial review of the administrative determination,
which shall be subject to established standards for judicial review of comparable agency actions.

(c) The Attorney General is authorized:
(1) upon receiving information regarding the possible breach of any commitment in

a signed pledge, to request any appropriate federal investigative authority to conduct such
investigations as may be appropriate; and

(2) upon determining that there is a reasonable basis to believe that a breach of a
commitment has occurred or will occur or continue, if not enjoined, to commence a civil action
against the former employee in any United States District Court with jurisdiction to consider the
matter.

(d) In such civil action, the Attorney General is authorized to request any and all relief
authorized by law, including but not limited to:

(1) such temporary restraining orders and preliminary and permanent injunctions as
may be appropriate to restrain future, recurring or continuing conduct by the former employee in
breach of
the commitments in the pledge he or she signed; and

(2) establishment of a constructive trust for the benefit of the United States, requiring
an accounting and payment to the United States Treasury of all money and other things of value
received by, or payable to, the former employee arising out of any breach or attempted breach of
the pledge signed by the former employee.

Sec. 6. General Provisions.

(a) No prior Executive orders are repealed by this order. To the extent that this order is
inconsistent with any provision of any prior Executive order, this order shall control.

(b) If any provision of this order or the application of such provision is held to be invalid,
the remainder of this order and other dissimilar applications of such provision shall not be
affected.

(c) Except as expressly provided in section 5(b)(2) of this order, nothing in the pledges or
in this order is intended to create any right or benefit, substantive or procedural, enforceable at law
by a party against the United States, its agencies, its officers, or any person.

THE WHITE HOUSE,
January 20, 1993.

1

152 - 5



EXECUTIVE CRDER 2n34

1

p -

S

152 - 6



DoD 5500.7-R

SECTION 3. CODE OF ETHICS FOR GOVERNMENT SERVICE

12-300. Display of Code. In accordance with 5 U.S.C.A. 7301
note (reference (c)), each agency shall display, in appropriate areas of any Federal
Government building in which at least 20 civilians are regularly employed by the
agency, copies of the following Code of Ethics for Federal Government Service:

CODE OF ETHICS FOR GOVERNMENT SERVICE

Any person in Government service should:

I. Put loyalty to the highest moral principles
and to country above loyalty to persons, party, or
Government department.

II. Uphold the Constitution, laws, and
regulations of the United States and of all governments
therein and never be a party to their evasion.

III. Give a full day's labor for a full day's pay;
giving earnest effort and best thought to the performance
of duties.

IV. Seek to find and employ more efficient and
economical ways of getting tasks accomplished.

V. Never discriminate unfairly by the
dispensing of special favors or privileges to anyone,
whether for remuneration or not; and never accept, for
himself or herself or for family members, favors or
benefits under circumstances which might be construed
by reasonable persons as influencing the performance of
governmeiLital Juties.

VI. Make no private promises of any kind
binding upon the duties of office, since a Government
employee has no private word which can be binding on
public duty.

VII. Engage in no business with the Government,
either directly or indirectly, which is inconsistent with
the conscientious performance of governmental duties.
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VIII. Never use any information gained
confidentially in the performance of governmental duties
as a means of making private profit.

IX. Expose corruption wherever discovered.

X. Uphold these principles, ever conscious that
public office is a public trust.

SECTION 4. DoD HUMAN GOALS

12-400. DoD Human Goals. On April 17, 1990, DoD established
human goals as follows:

DEPARTMENT OF DEFENSE

HUMAN GOALS

THE ATTAINMENT OF THESE GOALS REQUIRES THAT WE STRIVE

To attract to the Department of Defense people
with ability, dedication, and capacity for growth;

To provide opportunity for everyone, military and
civilian, to rise to as high a level of responsibility
as possible, dependent only on individual talent
and diligence;

To assure that equal opportunity and safety
programs are an integral part of readiness;

To make military and civilian service in the
Department of Defense a model of equal
opportunity for all regardless of race, color, sex,
religion, or national origin;

To provide equity in civilian employment for older
persons and disabled individuals and to provide a
safe environment that is accessible to and usable by
them;

To hold those who do business with or receive
assistance from the Department to full compliance
with its policies of equal opportunity and safety;

To help each service member in leaving the service
to readjust to civilian life;
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To provide a safe and healthful work environment,
free from recognized occupational hazards for all
personnel; and

To contribute to the improvement of our society,
including its disadvantaged members, by greater
utilization of our human and physical resources
while maintaining full effectiveness in the
performance of our primary mission.

SECTION 5. ETHICAL VALUE

12-500. General. Ethics are standards by which one should act
based on values. Values are core beliefs such as duty, honor, and integrity that
motivate attitudes and actions. Not all values are ethical values (integrity is;
happiness is not). Ethical values relate to what is right and wrong and thus take
precedence over non-ethical values when making ethical decisions. DoD
employees should carefully consider ethical values when making decisions as part
of official duties.

12-501. Primary Ethical Values

a. Honesty. Being truthful, straightforward and
candid are aspects of honesty.

(1) Truthfulness is required. Deceptions are
easily uncovered and usually are. Lies erode credibility and undermine public
confidence. Untruths told for seemingly altruistic reasons (to prevent hurt feelings,
to promote good will, etc.) are nonetheless resented by the recipients.

(2) Straightforwardness adds frankness to
truthfulness and is usually necessary to promote public confidence and to ensure
effective, efficient conduct of Federal Government operations. Truths that are
presented in such a way as to lead recipients to confusion, misinterpretation or
inaccurate conclusions are not productive. Such indirect deceptions can promote
ill-will and erode openness, especially when there is an expectation of frankness.

(3) Candor is the forthright offering of
unrequested information. It is necessary in accordance with the gravity of the
situation and the nature of the relationships. Candor is required when a
reasonable person would feel betrayed if the information were withheld. In some
circumstances, silence is dishonest, yet in other circumstances, disclosing
information would be wrong and perhaps unlawful.
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b. Integrity. Being faithful to one's convictions is
part of integrity. Following principles, acting with honor, maintaining independent
judgment and performing duties with impartiality help to maintain integrity and
avoid conflicts of interest and hypocrisy.

c. Loyalty. There are many synonyms for loyalty:
fidelity, faithfulness, allegiance, devotion and fealty. Loyalty is the bond that
holds the nation and the Federal Government together and the balm against
dissension and conflict. It is not blind obedience or unquestioning acceptance of
the status quo. Loyalty requires careful balancing among various interests, values
and institutions in the interest of harmony and cohesion.

d. Accountability. DoD employees are required to
accept responsibility for their decisions and the resulting consequences. This
includes avoiding even the appearance of impropriety because appearances affect
public confidence. Accountability promotes careful, well thought-out
decision-making and limits thoughtless action.

e. Fairness. Open-mindedness and impartiality are
important aspects of fairness. DoD employees must be committed to justice in the
performance of their official duties. Decisions must not be arbitrary, capricious or
biased. Individuals must be treated equally and with tolerance.

f. Caring. Compassion is an essential element of
good government. Courtesy and kindness, both to those we serve and to those
we work with, help to ensure that individuals are not treated solely as a means to
an end. Caring for others is the counterbalance against the temptation to pursue
the mission at any cost.

g. Respect. To treat people with dignity, to honor
privacy and to allow self-determination are critical in a government of diverse
people. Lack of respect leads to a breakdown of loyalty and honesty within a
government and brings chaos to the international community.

h. Promise Keeping. No government can function for
long if its commitments are not kept. DoD employees are obligated to keep their
promises in order to promote trust and cooperation. Because of the importance of
promise keeping, it is critical that DoD employees only make commitments that
are within their authority.

i. Responsible Citizenship. It is the civic duty of
every citizen, and especially DoD employees, to exercise discretion. Public
servants are expected to engage personal judgment in the performance of official
duties within the limits of their authority so that the will of the people is
respected in accordance with democratic principles. Justice must be pursued and
injustice must be challenged through accepted means.
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j. Pursuit of Excellence. In public service,
competence is only the starting point. DoD employees are expected to set an
example of superior diligence and commitment. They are expected to be all they
can be and to strive beyond mediocrity.

SECTION 6. ETHICAL DECISION-MAKING

12-600. General. Virtually everyone in Federal Government
service makes job-related decisions. Some of these decisions may seem more
important than others, but al" should be preceded by a consideration of ethical
ramifications. In some cases, the ethical element of decision-making will go no
further than to consciously acknowledge that there are no significant ethical
ramifications to consider. In other cases, in-depth ethical analysis is called for in
addition to application of ethics rules. The following plan for decision-making
ensures careful review of ethical consequences when there are alternative solutions
that seem proper under existing laws and regulations. DoD employees should
consider incorporating the following plan in official decision-making.

12-601. Ethical Decision-Making Plan

a. Define the Problem. Proceed from a general. statement of the problem to specific statements of the decisions to be made. As
you take the following steps, such as identifying goals and naming stakeholders,
new problems or needed decisions may become apparent. Be willing to add these
to your problem list as you go.

b. Identify the Goal(s). Proceed from a general
statement of an end result both long term and short term. Be prepared to add to
this list as you take the following steps. Goals are something to strive toward.
They are statements of the best possible results. The very best is not always
achieved for everyone. Many problems do not allow for "win/win" outcomes. Be
prepared to fall somewhat short of some goals for the sake of ethics and other
considerations.

c. List Applicable Laws or Regulations. Laws and
regulations are basic constraints within which official decisions are made. Until all
relevant laws and regulations are considered, ethical decision-making is impossible.
Although it is conceivable that an ethical decision could violate a law or
regulation, such circumstances are rare.

d. List the Ethical Values at Stake. Listing the ethical
values at stake can awaken you to problems and goals that you may not have
otherwise considered. It may alert you to stakeholders you may not have
recognized. Listing the values reminds you of your commitment to them at a
time when the stress of the problem may cause you to forget.
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e. Name All the Stakeholders. A stakeholder is 6
anyone who is likely to be affected by a decision. Many stakeholders will be
apparent because of the previous steps you already followed. More will occur to
you as you give the matter a few minutes of thought. Do not forget to include
yourself and the people who may depend on you for support, both at work and
at home. As you list the stakeholders, try to note the way your decision could
affect them. In other words, name what is at stake for the stakeholder.

A

f. Gather Additional Information. This step is
frequently overlooked. The stress from the problem urges speedy solutions.
However, hasty decisions usually create problems of their own. Take the time to
gather all necessary information. Ask questions, demand proof when appropriate,
check your assumptions.

g. State All Feasible Solutions. By this time, some
feasible solutions will have presented themselves. Others may be found by
sharing the lists and information you have pulled together and "brain storming."
As you state the feasible solutions, note which stakeholders could be affected and
what might be gained or lost.

h. Eliminate Unethical Options. There may be
solutions that seem to resolve the problem and reach the goal but which are
clearly unethical. Remember that short term solutions are not worth sacrificing
our commitment to ethics. The long term problems of unethical solutions will not 0
be worth the short term advantages. Eliminate the unethical solutions.

i. Rank Remaining Solutions. Other solutions may
not be clearly unethical but may be questionable. You may have to rely on
intuition or "gut feelings" to weed out these solutions. Put these possible solutions
at the bottom of your list. Rank the remaining solutions, which are all ethical
ones, in order of how close they bring you to your goal and solve the problem.

j. Commit To and Implement the Best Ethical
Solution. Commitment and implementation are vital to the ethical decision-making
process. Determining which solution is the best ethical one is a meaningless
exercise unless implementation of the ethical solution follows. If the right decision
is not implemented, the door is left wide open for others to implement unethical
solutions.

SECTION 7. REFERENCES

12-700. References

(a) Executive Order 12674, "Principles of Ethical
Conduct for Government Officers and Employees,"
April 12, 1988, as amended
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(b) Executive Order 12834, "Ethics Commitments by
Executive Branch Appointees," January 20, 1993

(c) Title 5, United States Code Annotated, Section 7301
note

k
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APPENDIX A

DIGEST OF LAWS

SECTION 1. DoD-SPECIFIC STATUTES

* A-100. Svnofsis of La3U. DoD employees and former DoD
employees are cautioned that the descriptions of the laws and regulations in this
Regulation should not be the only source relied upon to make decisions regarding
their activities. Although the descriptions do provide general guidelines, the
descriptions are not exhaustive and restrictions are dependent on the specific facts
in a particular case. Accordingly, DoD employees and former DoD employees are
encouraged to discuss specific cases with a DoD Component Ethics Counselor (no
attorney-client privilege) or with private counsel.

A-101. 10 U.S.C. 2397a. "Requirements Relating to Private
Emvlovment Contacts Between Certain DoD) Procurement ficials and Defense
Cofitra-crs"

a. This statute applies to civilian DoD employees at
pay rates of GS/GM-11 or above and to military officers in grades 0-4 or above.e If such an individual has participated in the performance of a procurement
function in connection with a DoD awarded defense contract and is contacted by
the defense contractor to whom the defense contract was awarded regarding future
employment opportunities with the defense contractor, the individual must:

(1) Promptly report the contact to his
supervisor and to the DoD Component DAEO; and

(2) Disqualify himself from all participation in
the performance of procurement functions relating to contracts of the defense
contractor.

b. A DcID employee is not required to report an
initial contact with a defense contractor or disqualify himself if he terminates the
contact immediately and rejects any offer of employment. The individual must
make a report and disqualify himself, however, if subsequent contacts are made.

A-102. 10 U.S.C. 2397. "Employees or Former Employees of
Defense Comtrators:. Re ts." This statute requires all former civilian DoD
employees GS/GM-13 or- above, or military officers 0-4 or above, to file DD Form
1787, Appendix C of this Regulation, for a period of two-years after leaving
Federal Government service, if the former DoD employee is employed with a
defense contractor who had been awarded $10 million in defense contracts during
the year preceding employment of the former DoD employee, and the former Dot
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employee receives at least $25,000 a year ($12 per hour) from the defense
contractor.

A-103. 10 U.S.C. 2397b. "Certain Former DoD Procurement
Officials: Limitations on Employment by Contractors". This statute imposes a two
year prohibition on former civilian DoD employees GS/GM-13 and above, and
former military officers 0-4 and above, from accepting more than $250 in payment,
gift, benefit, reward, favor, or gratuity (i.e., compensation) from defense contractors
who had defense contracts in a total amount greater than $10 million during the
fiscal year preceding the fiscal year that such compensation was accepted, if the
individual:

a. Spent the majority of his working days during the
two-year period prior to leaving Federal Government service performing a
procurement function at a site or plant owned or operated by the defense
contractor; or

b. Performed procurement functions relating to a
major system, on a majority of the individual's working days during the two-year
period prior to leaving Federal Government service, and in the performance of
those functions participated personally and substantially in a manner involving
decision-making responsibilities, through contact with the defense contractor; or

c. In the case of former DoD employees, Senior
Executive Service and above, and former military officers 0-7 and above, acted as
a primary representative of the United States during the two-year period prior to
leaving Federal Government service, in the negotiation of a defense contract in an
amount in excess of $10 million with the defense contractor, or in the negotiation
of an unresolved claim in excess of $10 million.

A-104. 18 U.S.C. 281. "Restriction on Retired Military Officers
Regarding Certain Matters Affecting the Government"

a. This statute prohibits a retired military officer of
the Armed Forces from accepting any compensation, for a period of two-years
after release from active duty, for the representation of any individual in the sale
of anything to the United States through the Military Department from which the
military officer is retired.

b. The statute also prohibits a retired military officer,
during the two-year period following the military officer's release from active
duty, from prosecuting or assisting in the prosecution of any claim against the
United States involving the Military Department from which the military officer is
retired, or involving any subject matter with which the military officer was directly
connected while in an active duty status.

162



DoD 5500.7-R

A-105. 37 U.S.C. 801, "Restriction on Payment to Certain
Officers". This statute prohibits the Federal Government from paying any retired
officer, for a period of three years after such military officer's name is placed on a
retired list of the Regular Army, Navy, Air Force or Marine Corps, who is
engaged for himself or others in selling, or contracting or negotiating to sell,
supplies or war material to an agency of DoD, the Coast Guard, the Public Health

° Service, or the National Oceanic and Atmospheric Administration.

SECTION 2. OTHER LAWS RELATED TO STANDARDS OF ETHICAL
CONDUCT

A-200. OGE Digest. Other ethics statutes are summarized in
5 C.F.R. 2635.801(d) and 902 in subsection 2-100 of this Regulation.

A-201. Related Statutes. Engaging in the following activities
may subject current and former DoD employees to criminal and/or other penalties:

a. Aiding, abetting, counseling, commanding,
inducing, or procuring another to commit a crime under any cri-,ainal statute
(18 U.S.C. 2);

b. Concealing or failing to report to proper
authorities the commission of a felony under any criminal statute if the individual
knew of the actual commission of the crime (18 U.S.C. 4);

c. Conspiring with one or more persons to commit a
crime under any criminal statute or to defraud the United States, if any party to
the conspiracy does any act to further the object of the conspiracy (18 U.S.C. 371);

d. Misuse of a Federal Government vehicle (31 U.S.C.
1344 and 1349(b));

e. Interference in an examination or personnel action
in connection with Federal Government employment (18 U.S.C. 1917);

f. Conversion of Federal Government property
(18 U.S.C. 641);

g. Private use of public money (18 U.S.C. 653),
embezzlement of the money or property of another individual in the possession of
a DoD employee by reason of his Federal Government employment (18 U.S.C.
654);
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h. Certain political activities (5 U.S.C. 7321-7327,
18 U.S.C. 600-603 and 606-607 apply to civilian DoD employees, and DoD Directive
1344.10 applies to military members);

i. Failing to register under the Foreign Agents
Registration Act of 1983 and acting as an agent of a foreign principal when
required to register (18 U.S.C. 219);

j. Soliciting contributions for gifts or giving gifts to
superiors, or accepting gifts from subordinates (5 U.S.C. 7351) applies to civilians,
regulations set out in 5 C.F.R. 2635.301 through 304 in subsection 2-100 of this
Regulation, and subsection 2-203 of this Regulation, app!y to both military and
civilian DoD employees;

k. Accepting, without statutory authority, any present,
emolument, office or title, or employment of any kind, from any king, prince, or
foreign state without the consent jf the Congress; this restriction applies to any
person holding any office or profit in or trust of the Federal Government,
including all retired military members and Regular enlisted members (Article I,
Section 9, Clause 8, of the Constitution of the United States; exceptions to this
restriction are at 37 U S.C. 908);

1. Unicn activities of military members (10 U.S.C.976);

m. Vioiating merit system principles (5 U.S.C. 2301).
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PART 3 (2) Agecy-authordted exceptions to 3.101.2; and
(2) Disciplinary measures for persoos violating the

VMPROPER BUSINESS PRACTICES AND stni-s of canduct.

PERSONAL CONFLICTS OF INTEREST (b) Requiotunias tor empioyme fancial disclosre mid
restictions an ptivate employment for forner Gooveriment

3.000 Scope of part. Cmployces are in Office of Personnel Management sad
This part precibes policies and procedures for avoid- agency regulations implementing Public Law 95-521,

big imoper business pactces and peorsal conflicts of which amended 18 U.S.C. 207.
ineest and for dealing with their apparent or actual occur-
ene. 3.102 Offilcals not to benefit.

SUBPART 3.1-SAFEGUARDS 3.102-1 General.
41 U.S.C. 22 requires that most Governent contract

3.101 Standards of conduct. explicity state that no member of Congress shall be admit-
ted to any share or pan of the contract or any benefit ais-

3.101-1 General. ing from it. If a contract is made between the U.S.
Government business shall be conducted in a manne Government and any member of or delegate to Congress,

above reproach and, except as authoized by statute or reg- or resident commissioner, it may constitute a violation of
ulation, with complete impartiality and with preferential 18 U.S.C. 431 and 432, reslting in-
treatment for none Transactions relating to the expenditure (a) Both the officer or employee of the Govommmnt who
of public fiads require the highest degree of public trust awarded the contract and the member, delegate, or resident
and an impeccable standard of conduct. The general rule is commissioner being subject to criminal penalties;
to avoid stictly any conflict of interest or even the appear- (b) The conrct being void; and
ance of a conflict of isterest in Goverrment-ccmtractor (c) The contractor having to return any consideration
relationships. While nmany Federal laws and regulations paid by the Goverment under the contract.
place restictons on the actions (f Government personnel,
their oVicial conduct qiust, in additikn be such that they 3.102.2 Contract dause.
would have no teluctance s make a full public disclosure The contracting oflicer shall insect the clause at 52.203-
of thei, actions. 1, Offiscials Not to Benefit, in solicitations wid contracts,

except rinse related to agriculmre that ar exempted by 41
3.101-2 SoUcitation and acceptsace of gratuities by US.C. 22.

GoverAment personneL
As a rule, no Governmnent employee may solicit or 3.103 Independent pricing.

accepL, irectly or indirectly, any Zratuity, gift. favor,
entertainrawt, loan, or 3anything of nmoneutry value from 3.103-1 Sollcitathon provides.
anyone who (a) has or is seeking to obtain Government The contracting officr shall insert the provision at
business with the employee's agency, (b) conducts activi- 52.203-2, Cetificate of hependant Price Determination,
ties that &-e regulad by the employee's agency, or (c) has in solicitations when a fr•m-rLed-pnce contract or fixed-
interests that may be substantially affected by the perfor- price contract with aconomic price adjustment is contem-
mance or nonperfornstnce of the employee's official plated, nls-
duties. Certain limited exceptions are authoized in arency (a) The acquisition is to be made under he small pur-
regulations. chase procedures in Pan 13;

(b) Resanrd
3.101-3 Agency regulations. (c) The solicitation is a request for technical prposa

(a) Agencies amre required by Executive Order 11222 of under two-step sealed bidding procedures; or
May 8. 1965. and 5 CFR 735 to prscribe "Standards of (d) 7h solicitation is for utility services for which rates
Confdct" These agency standards cunt in- are. set by law or regulation.
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3.103-2 FEDERAL ACQUISITION REGULATION (FAR)S 3.103-2 Evaluating the certirfcation. 3.103-3 The need for further certifications.
(a) Evaluation guidelines. (1) None of the following, in A contractor that properly executed the certificate

and of itself, constitutes "disclosure" as it is used in sub- before award does not have to submit a separate certificate
paragraph (aX2) of the Certificate of Independent Price with each proposal to perform a work order or similar
Determination (hereafter, the certificate): ordering instrument issued pursuant to the terms of the

(i) The fact that a firm has published price lists, contract, where the Government's requirements cannot be
rates, or tariffs covering items being acquired by the met from another source.
Government

(ii) The fact that a firm has informed prospective 3.104 Procurement integrity.
customers of proposed or pending publication of new
or revised price lists for items being acquired by the 3.104-1 GeneraL
Government. (a) Section 3.104 implements section 27 of the Office

(iii) The fact tha a firm has sold the same items to of Federal Piocurement Policy Act (41 U.S.C. 423). as
commercial customers at the same prices being amended by section 814 of the FY 90/91 National Defense
offered to the Government. Authorization Act, Pub. L 101-189, and section 815 of the
(2) For the purpose of subparagraph (b)(2) of the cer- 1991 National Defense Authorization Act, Pub. L 101-510

tificate, an individual may use a blanket authorization to (hereinafter section 27 is referred to as "the Act" or "the
act as an agent for the person(s) responsible for deter- law as amended"). Agency supplementation of 3.104 and
mining the offered prices if- any clauses required by 3.104 must be approved at a level

(i) The proposed contract to which the certificate not lower than the Senior Procurement Executive of the
applies is clearly within the scope of the authoriza- agency, unless a higher level of approval is required by law
tion; and for that agency.

(ii) The person giving the authorization is the (b) Agency employees are reminded that much of the
person within the offeror's organization who is conduct prohibited by the Act is also prohibited by other
responsible for determining the prices being offered statutes and regulations. For example-, at the time the certification is made in the particular (1) The offer or acceptance of a bribe or gratuity is
offer. prohibited by 18 U.S.C. 201, 10 U.S.C. 2207, 5 U.S.C.
(3) If an offer is submitted jointly by two or more 7353, and 5 CFR Parts 735 and 2635;

concerns, the certification provided by the representa- (2) Employment discussions are covered by 18 U.S.C.
tive of each concern applies only to the activities of that 208 which precludes a Government employee from partic-
MoncCrn. ipating personally and substantially in any particular mat-
(b) Rejection of offers suspected of being collusive. (1) ter that would affect the financial interess of any person

If the offeror deleted or modified subparagraph (aXI) or with whom the employee is negotiating for employment;
(a)(3) or paragraph (b) of the certificate, the contracting (3) Post-employment restrictions are covered by 18
offi,'r shall reject the offeror's bid or proposal. U.S.C. 207 which prohibits certain *civides by farmer

(2) If the offeror deleted or modified subparagraph Government employees, including representation of a
(a)(2) of the cetificate, the offeror must have furnished contractor before the Government in relation to any con-
with its offer a signed statement of the circumstances of tract on which the former employee worked while
the diackiumr of prices contained in the bid or proposal. employed by the Government; and
The chief of the contracting office shall review the (4) FAR Parts 14 and 15, which place restrictions on
alterd certificate and the statement and shall determine. the release of information related to procurements and
in writing, whether the disclosure was made for the pur- other contractor information which must be protected
pose or had the effect of restricting competition. If the under 18 U.S.C. 1905. In addition. 5 CFR Pan 735 pro-
determination is positive, the bid or proposal shall be tects non-public Government information.
rejected; if it is negative, the bid or proposal shall be
considered for award. 3.104-2 Applicability.

(3) Whenever an offer is rejected under subparagraph (a) Conduct and procurement activities during the
(1) or (2) above, or the certificate is suspected of being period July 16,1989, through November 30. 1989.
false, the contracting officer shall report the situation to (1) Gratuities, employment discussions, and solicit-
the Attorney General in accordance with 3.303. ing, obtaining, or disclosing proprietary or sourc eS(4) The determination made under subparagraph (2) selection information.
above shall not prevent or inhibit the prosecution of any (i) Participation in a procurement during t" per-
criminal or civil actions involving the occurrences or od July 16, 1989, through November 30, 1989,
transactions to which the certificate relates. whether as a procurement official, competing con-
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PART 3--IMPROPER BUSINESS PRACTICES AND PERSONAL CONFLICTS OF INTEREST 3.104-2

tractor or through access to information, subjects the 1989, through November 30, 1989, has not
participant, during that period, to the prohibitions expired.
contained in section 27 as originally enacted. (b) Conduct and procurement activities during the

(ii) If a particular procurement which was begun period December 1, 1989. through November 30. 1990.
during the period July 16, 1989, through November (1) Gratuities, employment discussions, and solicit-
30, 1989, has not been completed by November 30, ing, obtaining, or disclosing proprietary or sourc e
1990, then on or after December 1, 1990- selection information.

(A) Any person who was subject to the prohi- (i) The prohibitions on gratuities, employment
bitions on disclosing proprietary or source selec- discussions, and soliciting, obtaining, or disclosing
tion information contained in subsection 27(c) of proprietary or source selection information contained
the law as originally enacted is subject to the dis- in section 27 were suspended during the period
closure prohibitions of subsection 27(d) of the law December 1, 1989, through November 30, 1990.
as amended; Neither the prohibitions contained in section 27 as

(B) Except as provided in subdivision originally enacted nor as amended apply during the
(a)(1)(ii)(A) of this subsection, a procurement suspension period. Participation in a procurement
official who was subject to the prohibitions on solely during the suspension period does not subject
gratuities, employment discussions, and disclosing any person Io any of these prohibitions on or after
proprietary or source selection information con- December 1, 1990.
tained in subsection 27(b) of the law as originally (2) Post employment restrictions.
enacted is subject to the prohibitions under sub- (i) The post-employment restrictions contained in
section 27(b) of the law as amended, if the activi- section 27 were suspended during the period
ties performed by the procurement official prior to December 1, 1989, through November 30, 1990.
December 1, 1989, would also make him or her a Neither the post-employment restrictions contained
procurement official under subsection 27(b) of the in section 27 as originally enacted nor as amended
law as amended; and apply to any person during the suspension period. In

(C) Except as provided in subdivision addition, these post-employment restrictions do not
(aXlXiiXA) of this subsection, a competing con- apply on or after December 1, 1990, to any current or
tractor who was subject to the prohibitions on gra- formr Government employee whose only participa-
tuities, employment discussions, and soliciting or tion in a procurement occurred during the period
obtaining proprietary or source selection informa- from December 1, 1989, through November 30,
tion contained in subsection 27(a) of the law as 1990.
originally enacted is subject to the prohibitions (ii) The suspension of the post-employment
under subsection 27(a) of the law as amended if it r.strictions during the period December 1, 1989,
is still a competing contractor for that procure- trough November 30, 1990, does not interrupt the
ment on or after December 1, 1990. running of the 2-year period of any post-employment

(2) Post-employment restrictions. restriction that attached to a Government employee
(i) Current and former Government employees who was a procurement official during the period

who were procurement officials during the period July 16,1989, tnrough November 30,1989.
July 16, 1989, through November 30, 1989, are sub- (c) Conduct and procurement activities on or after
ject, during that period, to the post-employment December 1,1990.
restrictions contained in section 27 as originally (1) Gratuities, employment discuosi, and solicit-
enacted. ing, obtaining, or disclosing proprietary or sourc e

(ii) On or after June 1, 1991, current and former sciection information.
Government employees who were procurement offi- (i) The pohibitions contained in section 27, of the
cials during the period July 16, 1989, through law as amended, apply on or after December 1, 1990,
November 30, 1989, become subject to the post- topeaso who paricipate in aprocurement on orafter
employment restrictions contained in subsection that date, whether as a procurement official, a compet-
27() of the law as amended, if- ing contractor, or through access to information.

(A) The activities performed by the procure- (ii) As provided in subdivision (aXlXii) of this
ment official during the period July 16, 1989, subsection, the prohibitions contained in section 27,
through November 30, 1989, would also make of the law as amended, may also apply to procre-
him or her a procurement official under section ment officials, competing contractors, and other per-
27, of the law as amended; and sons who, during the period July 16, 1989, dirogh

(B) The 2-year period of any post-employment November 30, 1989, were subject to the prohibitions

restriction that attached during the period July 16, of section 27 as originally enacted.
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3.104"3 FEDERAL ACQUISITION REGULATION (FAR)

(2) Post-employment restrictions. promise of future employment or business opportunity
(i) Pub. L 101-510 continues the suspension of from, or engage, directly or indirectly, in any discussion

the post-employment restrictions contained in sub- of future employment or business opportunity with, any
section 27(f) of the law as amended through May 31, officer, employee, representative, agent, or consultant of a
1991. Governmeat employees who perform procure- competing contracor, except as provided in 3.104-6(a);
ment official activities solely during the period (2) Ask for, demand, exact, solicit, seek, accept,
December 1, 1990, through May 31, 1991, do not receive, or agree to receive, directly or indirectly, any
become subject to the post-employment restrictions money, gratuity, or other thing of value from any off=c.c,
contained in subsection 27(f) of the law as amended employee, representative, agent, or consultant of any
eithe during or after the suspension period, competing contractor for such procurement; or

(ii) The post-employment restrictions of subsec- (3) Disclose any proprietary or source selection
tion 27(f) of the law as amended are effective June 1, information regarding such procurement directly or
1991. Government employees who perform procure- indirectly to any person other than a person authorized
ment official activities on or after June 1, 1991, we by dte head of such agency or the contracting offica to
subject to those restrictions. receive such information.

(iii) As provided in subdivision (a)(2Xii) of this (c) Disclosure to unauthorized persons (subsection
subsection, the post-employment restrictions con- 27(d) of the Act). During the conduct of any Federal agen-
tained in subsection 27(f) of the law as amended may cy procurement of property or services, no person who is
also apply, on or after June 1, 1991, to current or for- given authorized or unauthorized access to proprietary or
mer Government employees who were procurement source selection information regarding such procurement,
officials during the period July 16, 1989, through shall knowingly disclose such iufonnation, directly or indi-
November 30, 1989. rectly, to any person other than a person authorized by the

(iv) The continued suspension of the post- head of such agency or the conracting officer to receive
employment restrictions does not interrupt the run- such information.
ning of the 2-year period of any post-employment (d) Post-employment restrictions resulting from pro -
restriction that attached to a procurement official dur- curement activities of Government officers or employees
ing tie period July 16, 1989, through November 30, who are or were procurement officials (subsection 27(t) of
1989. the Act; not effective until June 1, 1991).

(1) No individual who, while serving as an officer or
3.104-3 Statutory prohibitions and restrictions, employee of the Government or member of the Armed

As provided in section 27 of the Act, the following con- Forces, was a procurement official with respect to a par-
duct is prohibited: ticular procurement may knowingly-

(a) Prohibited conduct by competing contractors (sub- (i) Participate in any manner, as an officer,
section 27(a) of the Act). During the conduct of any employee, agent, or representative of a competing
Federal agency procurement of property or services, no contractor, in any negotiations leading to the awart,
competing contractor or any officer, employee, representa- modifiwation, or extension of a contract for such pro-
Live, agent, or consultant of any competing contractor shall curemnent or
knowingly-- (ii) Participate personally and 3ubstantially on

(1) Make, directly or indirectly, any offer or promise of behalf of the competing contractor in the pvifor-
fuum employment or businew opportunity to, or engage, mance of such contract.
dircty or indirectly, in any discussion of fature employ-
ment or budness oppommity with, any piourement offi- The restrictions in subdivisions (d)(IXi) and (d)(IXii) of
cial of such agency, except as provided in 3.104-6(b); this subsection apply during the period ending 2 years aficr

(2) Offer, give, or promise to offer or give, directly the last date such individual participated p-rsonally aid
cc indirectly, any money, gratuity, or other thing of value substantially in the conduct of such procurement or person-
to any procurement official of such agency, or ally reviewed and approved the award, modification, or

(3) Solicit or obtain, directly or indirecdy, from any extension of any contract for such v.ocurement
officer or employee of such agency, prior to the award (2) This subsection does not apply to any parLicpa-
of a contract any proprietary or source selection infor- tion referred to in subdivisions (d)lXi) and idX1)(ii) of
mation regarding such procuremenL this subsection with respect to a sibconwactur who is
(b) Prohibited conduct by procurement officials (sub- a competing conuactor unless--

section 27(b) of the Act). During the conduct of any (i) The subcon'iactor is a first or secord ter sub-
Federal agency procurement of property or services, no contracwor and th bubcontact i6 for ru amount that
procurement official of such agency shall knowingly- is in excess of $100,000; or

(1) Solicit or accept, directly or indirectly, any (ii) The subN.ontractor sgnificanmly assisted me
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prime contractor with respect to negotiation of the by an authorized agency official to satisfy a specific
prime contract; or agency need or requirement by procurement. These

(iii) The procurement official involved in the actions are--
award, modification, or extension of the prime con- (i) Drafting a specification or a statement of
tract permally directed or recommended the pmaicu- work;
iar subcontractor to the prime contractor as a source (ii) Review and approval of a specification;
for the subcontract; or (iii) Requirements computation at an inventory

(iv) The procuremwt official personally reviewed control point;
and approved the -tward, modification, or extens-on (iv) Development of procurement or purchase
of the subcontract. requem;

(v) Preparation or issuance of a solicitation;
3.104.4 Definitions. (vi) Evaluation of bids or proposals;

As used in this subsection- (vii) Selection of sourwes
(a) "Agency ethics official" means the designated agen- (viii) Conduct of negotimions; or

cy ethics official described in 5 CFR 2638.201 and any (ix) Review and approval of dhe &ward of a con-
other person, including deputy ethics officials described in tract or contract modification.
5 CFR 2638.204, to whom authority under 3.104-6(f and (2) Each conract award and each contract mnodifica-
3.104-8(e) has been delegated by the designated agency tion constitutes s separate procurement action; i.e., a
ethics official separate period to which the prohibitwons and the

(b)(1) "Competing contractor," with respect to any requirements of the Act apply.
procurement (including any procuteament using proce- (3) For broad agency announcements and small
dures other than competitive procedures) of property or business innovative research programs, each proposal
services means any entity (such as an individua.l, partner- received by an agency shall constitute a separate pro-
ship, corporation, educational institution, nonprofit or curement fur purposes of the Act. The conduct of each
not for profit orginization, or business unit) legally capa- procurement shall be deemed to have begun vpon the
ble of entering into a contract or subcontract in its own date a Conmt ire Business Daily announcament was
name that is, or is reisonably likely to become, a corn- made regarding the availability of the broad agency
petitor for or recipient of a contract or subcontract under announcement or the date a solicitation was released W
such procurement, and includes any other person acting for the small business innovative research program.
on behalf of such an entity. The conduct of the procurement shall end upon the

(2) The term "competing contractor" includes the award of a contract or contract modification incident to
incitjmbent contractor in the case of a contract modifica- each proposal or the written rejection of each specific
tion. proposal.

(3) An entity shall not be considered a competing (4) Each unsolicited prop"sal shall be considered a
contractor whenever, by action of the Gcvemment or the separate procurenmet for purposes of the Act. For muso-
entity, it is clear that the entity will not, or wift no lickited pm[•ols, the coduct of the prommement shall be
longer, participate in a particular procurement. deemed to I'ave begun upon the prblication date ol a gen-

(4) For purposes of subsections 27(a) and 27(b) of eral statement of agency needs (see 15.503(d)), or if an
the Act, the phrase "representative, agent, or consultant agency does not publicize a general statement of agency
of i competing contractor" means any entity, other than needs. upon the provismn of advance guidnce related to
an officer or enmployee of a compatiag contractr, acting agency needs (see 15.504(a)(1)) or the nrceipt of the mao-
on behalf of, or providing ad-ice .o, a compeVtng con- licked oposoal, whiver is eaie. The conduct of the
tintor with ,e•,rd to a paiular Fedeal agency pro- pmocremet shall end upon the award of a contract or
caiemeni. corrvact modification or the rejection of the proposal.
(z)(1) "During the conduct of any Fdleral agency (d) "Govemment officer or employee" mean a person

procurement of property or services" awans, except for who is employed by a Federal agency (see Subpart 2.1) and
broad agency announcements, small business innovative who is in such status during the period July 16, 1989,
itesearch programs, and unsolicited proposals (see sub- trough November 30, 1989, or on or after December 1,
paragraphs (c)(3) &Ad (c)(4) of this subsection), the ped- 1990. This include.F-
od beginning on the earliest date upon which an identifi- (1) A member of the uniformed services as defined
able, spWific action is taken for the particular procure- in section 101(3) of title 37, United States Code;
ment and concluding upon the award or modification f a (2) A pern who is appointed to a position in dwi
contract or the cancellation of the procurmemnt; provided, Federal Government under title 5, United States Code,
however, Imat in no event shall the conduct of the pro- or any otheA title authorizing such appointments, includ-
cnrement be deemsd to have begun prior to the decision ins a person under a temporary appointment; and
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3.104-4 FEDERAL ACQUISITION REGULATION (FAR),(3) A special Government employee as derfied in requrements or procedurs, does not constitute substan-
section 202 oftide 18, United States Code. tial participation in a procurement. It wquires more than
(e) "Modi'cation" means the addition of new week So a official responsibility, knowledge, perfunctory involve-

cont-w, or the extension of a contract, which requires a ment, or involvement on Pn administrative or peripheral
justificatio and approval (see Subpart 6.3). It does not issue. A finding of substantiality should be based not
include an option where all the terms of the option, includ- only on the effort devoted to a matter, but on the impor-
Ing option prices, are set forth in the contract and all tance of the efforL. While a series of peripheral involve-
rquirements for option exercise have been satisfied, ments may be insubstantial, the single act of approving
change onrers, administrative changes, or any other con- or participating in a critical step may be substantial.
tract changes that are within the scope of the contracL (liXI) "Procurement official" means any civilian or mil-

(f)(1) "Gratuity or other thing of value" includes any itary official or employee of an agency who has participat-
gift, favor, ;entrtainmt. or other item having monetary ed personally and substantially in any of the following
value. The phame includes services, conference fees. yen- activities for a particular prcurenment-
dor promotional training, transportation, lodgings and (Q Drating a specification or a statement of work
meals, as well as discounts not available to the general for that procurement;
public and loans extended by anyone other than a bank or (ii) Review and approval of a specification or
financial institution. The phrase does not include- statement of work developed for that p:ocurement;

0) Anything for which market value is paid by the ('ii) Preparation or development of procurement
iprourmen official, or on his behalf, by someone or purchase requests for that procurement;
other than a competing contractor, or a representa- (iv) The preparation or issuance of a solicitation
tive, agent, or consultant of the competing contractor, for that procurement;

(ii) Anything which is paid for by the (v) Evaluation of bids or proposals for that pro-
Government. secured under Government contract, or curement;
acepted by Che Government under specific statutory (vi) Selection of sources for that procurement;
authority; (vii) Negotiations to establish the price or terms

(iii) Plaques or certificates having no intrinsic and conditions of a particular contract or contract
value; or modification; or

(iv) Any unsolicited item, other than money, hay- (viii) Review and approval of the award of a con-
ing a market value of $10 or less per event or presen- tract or contract modification.
tation. (2) For purposes of 3.104-4(h), the term "employee

of an agency" includes a contractor, subcontractor, con-
For these purposes, market value means the retail cost the sutant, expert. or advisor (other than a competing con-
procurement official would incur to purchase the item and, tractor) acting on behalf of, or providing advice to, the
in the casw of items such as tickets, refers to their face agency with respect to any phase of the agency procure-
value. A thing of value given or received or otherwise ment concerned.
offered or sought "directly or indirectly" includes a Oth of (3) Generally, an individual will not become a pro-
value direced to a person other than a procurement o•if- curenent official solely by participating in the following
cial, such as a spouse or child, solely because of that per- activities--
son's relatioship to the procuremcat official or on the (i) Federal advisory committees that are estab-
boba of designation, recommendation, or suggestion by the lished and function in accordance with the Federal
procurementocial Advisory Committee Act, 5 U.S.C. App. 2, unless the

(2) Promotional vendoir training does not Include Federal advisory committee is established or used for
training provided by a vendor when a vendor's products the purpose of performing a function listed in ýub-
ae furnshed under contract to the Government and the paragraph (hX I) of this subsection and the individual
training is to facilitate the use of those products. member's participation in that function is personal
(g) "Participated personally and substantially" means and substantial;

active and significant involvement of the individual in (ii) Agency level boards, panels, or other adviso-
activities directly related to the yrocurement. To partici- ry committees tha review program milestones or
pate "pemnally" means directly, and includes the panic- evaluate and make recommendations regarding alter-
ipation of a subordinate when actually directed by the native technologies or approaches for satisfying
supervisor in the matter. To participate "substantially" broad agenty level missions or objectives;. means that the employee's involvement must be of signif- (iii) The performance of general, technical.
icance to the matter. Fcr example, the review of procure- engineering, or scientific effort having broad appli-
ment documents solely to determine compliance with cation not directly associated with a particular pro-
applicable regulatory, administrative, or budgetary curemnent, notwithstanding that such general, tech-
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nical, engineering, or scientific effort subsequently agency soliitaion fot sealed bids, or lias of those
may be incorporated into a particular procurement bid prices prior to public bid opening,

(iv) Clerical functions supporting the conduct of a (ii) Proposed costs or prices submitted in
particular procurement; and response to a Federal agency solicitation (for other

(v) For procurements to be conducted under the than sealed bids), or lists of those poposaed costs or
procedurs of OMB Circular A-76. participation in prices;
management studies, preparation of in-house cost (ii) Source selection plans;
estimates, pmrparation of "most efficient organiza- (iv) Technical evaluation plans;
tion" analyses, and furnishing of data or technical (v) Technical evaluations omproposals;
support to be used by others in the development of (vi) Cost or price evaluations of proposals;
performance standards, statements of work, or speci- (vii) Competitive range determinations which
fimaion., identify proposals that have a reasonable chance of
(4) An employee of an agency does not become a being selected for award of a contract;

procurement official for a particular procurement until (viii) Rankings of bids. prposals, or compotitors;
the onset of the employees personal and sitftantial par- (ix) The reports and eVr1ua, o of source selec-
ticipation in that particular procurement. o panels or boards or advisory councils; or
(i) "Property" means =pplies as defined in 2.101. (x) Other information marked as "SOURCE
0)(1) "Proprietary information" means information SELECTION INFORMATION--SEE FAR 3.104"

conutad in a bid or proposal or otherwise submitted to the based upon a case-by-case determination by the Head
Govermnent by a competing contractor in response to the of the Agency, his designee, or the contracting officer
conduct of a particular Federal agency pnrcurement, or in that the information meets the standards in subdivi-
an unsolic-t-d prcposal, that has been marked by the com- sions (kXIXi) and (00) of this subsection.
peting contractor as proprietary information in accordance Q) "Possible violation" means, for purposes of the certi-
with applicable law and regulation. fication requirements under 3.104-9, specifically ideniified

(2) Information shall be considered proprietary or documented circumstances that provide a reasonable
is-formation, for purposes of section 27 of the Act, only basis to believe that a violation of the Act may have
when-- occurred Rumor and hearsay are not, by themselves, a W

(i) An attached transmittal document, such as a reasonable basis to conclude that a possible violation
cover page or the label of a magnetic media storage exists.
container, is clearly marked with a restrictive legend;
and 3.104-S Disclosure, protection, and marking of

(ii) The specific portions of the information proprietary and source selection Information.
whose disclosure the competing contractor desires to (a) Except as specifically provided for in this subsec-
restrict are clearly and separately marked. tion, no person or other entity may disclose proprietary or
(3) Proprietary information does not include infor- source selection information to any pero other than a per-

mation-- son authorized by the Head of the Agency to receive such
(i) That is otherwise available without restrictions information. A person or entity who does not know if

to the Government. another competing contractor, or informaion is pprdetvy or'source selection information.
the public; or does not know if the person or entity may disclose or

(ii) Contained in bid documents following bid receive such information, shall make the inquiries pre-
opening (but see 14 404-4); or scribed at 3.104-8(d).

(iii) That the contracting otficer determines to (bXl) Proprietary and source selection information
releae in accordance with 3.104-5(d). shall be profte fromn unauthorized disclosmre in accor-

(k)(l) "Some selection information" is ;nformation, dance with 14.401, 15.411, 15.413, applicable law, and
including information stored in electronic, magnetic, audio or agency regulations.
video formats, which is prepared or developed for use by the (2) Information contained in a bid or proposal that
Government to conduct a particular procurement and- bears the legend required by 3.104-4(j)(2) shall be con-

(i) The disclosure of which to a competing sidered to be proprietary infonnatio. for purposes of the
contractor would jeopardize, the integrity or success- Act. However. information contained in a bid or pro-
ful completion of te procurement concerned; and posal that does not beat that legend statll remain subject

(ii) Is required by statute., regulation, or order to to the restrictions on disclosure contained in 15.413,
be secured in a some selection file or other facility 1-5.509, 24.202, or as otherwise required by law.
to pre-vent disclosure. (c) In determining whether particular information is W
(2) Source selection information is limited to- source selection information under 3.104-4(kX2X)x), the

(i) Bid prices submitted in response to a Federal originator sh assure that the information meets the crate-
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3.104-6 FEDERAL ACQUISITION REGULATION (FAR)e n in 3.104-4(kXl) and consult with agesicy officials a3 conttacting officer may remov-, the proprietary marking
appropriate. Individuals responsible for preparing material and the information may be released.
that may include information desinated as source selec- (2) After reviewing any justification submitted by
don information in iccordance with 3.104-4(k)(2Xx) shall the competing contractor, if the contacting officer
mark the cover page and each page that contains source determines that the roprietry mamrking is not justified,
selection information with the legend "SOURCE SELEC- the contracting officer shall so notify the competing
TION INFORMATION-SEE FAR 3.104." Although the contractor in writing.
mat•rial described in 3.104.4(kX2Xi) through (ix) is con- (3) Information marked by the competing contractor
.idered to be source selkctin information whether or net as proprietary shall not be releasod until-
marked, all reasonable effort shall be made to mark such (i) The review of the contractor's justification has
material with this legend. beeo completed; or

(d)(l) The head of the agency, or his or her designee, or (ii) The period specified for the contwactor's
the contracting officer, has the athority, in accordance response ,ias elapsed, whichever is earlier.
with applicable rgency regulations or procedures, to autho-
rize persons, or classes of persons, to receive proprietary or Thereafter, the contracting officer may release the informa-
source selection information when necpsary to the conduct ion.
of the pxocurenetnL (4) With respect to technical data that are marked

(2) For contracts and contract modifications in proprietary by a competing contractor, the contracting
excess of $100,000, the head of the agem•y, or his or her officer shall generally follow the jprocedares in
designee, shall establish procedures to assure that the 27.404(h).
names of all persons, identification of !he classes of per- (f) Nothing in 3.104 prohibits competing contractors
sons and, to the maximum extent practicable, die names from disclosing or authorizing the Government to disclose
of all individuals within a class of persons, authorized their company-specific proprietary information to any other
access to propriety or source selection information at person or entity where not oiherwise pnshibited by law.
the contracting activity are listed in the contract file. (g) Proprietary markings under 3.104 do not limit the

(3) For contracts ard contract modifications expect- Government's use of technical data to which the
ed to exceed $100,000, if proprietary or source selection Government has rights.
information is authorized to be released to Government (h) Source selection or proprietary information that is
activities outside the contracting activity responsible for properly in the possession of a competing contractor as a
the conduct of the procurement, the head of the office result of a prior disclosure that was not prohibited by the
receiving the information, or his or her designee, shall Act shall not be considered to have been solicited or
maintain a list of persons, a list of classes of persons obtined, directly or indirectly, in violation of the Act.
and. to the maximum extent practicable, the names of all (i) Nothing in 3.104 shall be construed to authorize the
individuas within classes of persons, who have been withholding of arty information pursuant to a proper
authorizerd ccess to the proprietary or source selection request from the Congress, any committee or subcom Uittee
information. The list shall be fornarded to the contract- thereof, a Federal agency, any board of contract appeals of
ing office responsible for the conduct of the procure- a Federal agency, the Comptroller Geeral, or an Inspector
meat to be included in the contract file. General of a Federal agency, except as otherwise autho-

(4) For release to otkh than Government employees, rized by law or regulation. Any such release which con-
see 15A13-2. The names of tse indiviuls shall also tains proprietary or source selection information 3hall
be listed in the conuact file when the contract or con- clearly notify the rmipient that the information or porions
tract modification is expected to exceed $100,000. thereof are proprietary or source selection information

(5) Ithe lists presribed by this subsection shall be related to the conduct of a Federal agency procurement
forwarded to the conuacting officer for inclusion in the whose disclosure is restricted by section 27 of the Act.
contract file within the time specified by the contracting 3.104-6 Restrictions on employment or business
office. o.104- t Re s cti ons onbet eniceLt o rb s s
(eXI) Except as provided in subparagraph (eX4) of this opportunity dpr curlon between f c mpeting ontra-

subsection, if the contracting officer believes that informa- tots and procurement offii Dan.
tin marked as proprietary (see 3.104-40)) is not propri- () Appcn caFeliey to procurement oficis. During bs edetay h e daptg contractor that has affixed th akn conduct of a Federal agency procurement, subsection

all de comified writing contractor tihn has a rixe the marking 27(bXl) of the Act prohibits an individual who has become
Hall be notified in writing and given an ortunity to jus a procurement official from knowingly, directly or indirect-

tify the proprietary mrtwiag. If die competing conractor ly, soliciting or accepting from or discussing with any offi-
agrees that the material is not proprietary informationo ce[, employee, representative, agent, or consultant of a
does not respond within the time specified in the notice, the competing contractor, future employment or business

166 - 9



PART 3---1PROPER BUSINESS PRACTICES AND PERSONAL CONFLICTS OF INTEREST 3.1044

opportunity. Subsection 27(bXl) of the Act also applies to tion and ending with the award of a contract or cancella-
individuals acting as procurement officials on behalf of the tion of a procum enwt; or
procuring agency who ae, or are employed by, contractors, (2) The evaluation of a proposed modification, or the
subcontractors, consultants, experts, cr advisoM (other than conduct of negotiations during the period beginning
employees of a competing contractor). The prohibition in with the negotiation of a modificaticn of a contract and
subsectio 27(bXl) does not apply to a procurement offi- ending with an agreement to modify the contract or a
cial- decision not to modify tie contract.

(1) Aftar the contract has been awarded, the procure- (d) Recusal proposl. An eligible procurement official
ment canceled, or the contract modification has been who wishes to discuss future employment or business
executed; opportunities with a competing cntractor during the con-

(2) After the procurement official leaves duct of a procurement shall submit to the Head of the
Government service; Contracting Activity (HCA) or his or her designee, prior to

(3) Who is, or is employed by, a contractor, subcon initiating or engaging in such discussions, a written propos-
tractor, consultant, expert, or advisor, after such pro- a! of diualification fom further participation in the pro.
curement official ceases to act on behalf of, or provide curement which relates to that competing contractor,
advice to, the procuring agency concerning the procure- Concurrent copies of the written proposal shall be
meret; submitted to the contracting officer, the Source Selection

(4) Described in paragraph (c) of this subsection Authority if the contracting officer is not the Source
who has received writtn authorization for recusal from Selection Authority, and the procurement official's immedi-
further paricipation in a procurement, and who has in ate supervisor. As a minimum, the proposal shall-
fact discontinued prticipation in the procurement. (1) Identify the procurement involved;

(5) Whose only communication with a competing (2) Describe the nature of the procurement official's
contractor is for the purpose of- participation in the procurement and spocify the approx-

(i) Rejecting an unsolicited offer of employment imate dates or time period of participation; and
or business opportunity; or (3) Identify the competing contractor and describe

(Hi) Advising the competing contractor that he or its interest in the procurement.
she must seek ecusal in accordance with paragraph (e) Suspension from participation in a procurement.
(d) of this subsection prior to any discussions regarding The contracting officer, or the Source Selection Authoriy i
the unsolicited offer. A procurement official who wish- if the contracting officer is not the Source Selection
es to colOuct such discussions widi the competing con- Authority, may suspend the individual's or entity's partici-
tractor shall prompdy submit a recusal proposal. pation in the procurement pending evaluation of the mtusal

(b) Applicabiliay to competing contractors. During the proposal. Notwithstanding babmission of a recusal propos-
conduct of a Federal agency procurement, subsection al or suspension from participation in a procurement, an
27(a)(1) of the Act prohibits a competing contractor from individual or entity shall not solicit or engage in discu.-
knowingly, directly or indiroctly, offering or promising to, sions of employment or business opportunity until audho-
or discussing with, a procurement official any future busi- mired in writing by the HCA or his or her designee.
nm or employmant opportunity. The prohibition does not (f) Evluation ofrecusaI proposal. (1) If the HCA or
awly to- his or her designee determines that the procurement uffi-

(1) An initial contact for the sole purpose of deter. cial's further participation is not essential to the activity's
minn whether m individual or ohr entity is able to conduct of the procurement and that recusal will not jeop-

mop in disussm coweing future employment or rdira the integrity of the procurement process, the HCA
business opportunity either because the individual or may. aftw csuting with the agency ethics official, grant
entity has been recund or is Mot a procurement official. written approval of the recusal proposal. In evaluating the

(2) A contact or discussion with an individual or recusal proposal, the IICA or his or her designee may con.
other entity who may engage in such contact or dis- sider any relevant factors, including-
cussion under subparagraphs (a)(l) through (a)(4) of (i) The importance of the procurement official's
this subsection. role to the completion of the procuement action;
(c) EU#ibUiyfor recusal. An individual or other entity (ii) The procurement official's prior participation

who is a procurement official may be eligible for recusal if in key procurement decisions and actions;
the individual or entity has not participated pionally and (iii) The timing of the proposal in relation to sig.
subst dly in-- nificant procurement milestones; and

(1) The evaluation of bids or proposals. the selection (iv) Potential disruption to the procurement
of sorA&, or the conduct of negotiations in connection schedule as a result of the procurement official's
with such solicitaion or contract during the period recusal.
beginning with the issuance of a procurement solicita- (2) The HCA or his or her designee may request that
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3.104-7 FEDERAL ACQUISITION REGULATION (FAR)

S any person, including the procurement official, the tants, experts, or advisors other than employees of the corn-
Source Selection Authority, the contracting officer or peting contractor when such individuals, during the con-
the procurement official's immediate supeivisor, provide duct of the procurement, cease to functiY as p.ocumrnent
any additional information necessary to evaluate the officials for the procurement.
recusal -roposal. (b) Subsection 27(f)(IXA) of the Act restricts a current [

(3) Any rejecdan of the recusal proposal shall be in or former Government officei or employee, as defined in
writing and shall state the basis for rejection. A deter- 3.104-4(d), who was a procurement official with respect to
mination by the HCA or his or her designee to reject a a particular procurement, from knowingly participating in
recusal proposal shall be final. Rejection of a any manner in negotiations as an officer, employee, repre-

o Government officer's or employee's recusal proposal sentative, agent, or consultant of a competing contractor
shall not be deemed to be an adverse personnel action or leading to the award ýr modification of the contract for
be subject to agency or negotiated grievance procedure& such procurement. This restriction not only includes repre-
(g) Duration of recusal. A procurement official whose senting the competing contractor in negotiations with the

recusal proposal has been approved shall be disqualified- contracting activity, but also inclu4es providing advice or
(1) As a minimum, for any period during which information for the specific purpose of influencing negotid-

future employment or business opportunities with the tion strategies. For purposes of ,his restriction, "negotia-
competing contractor have not been rejected by either tion strategies" mean the contractor's approach to the
the procurement official or the competing contrctor or preprton and presentation of its offer or the conduct of

(2) For the period the procurement official and com- negotiations with the GovernmenL This restriction does
peting contractor have an employment or business rela- not apply to poviding scientific, technical, or other sdvice
tionship or an arrangement concerning future employ- that is unrelated to negottdion strategies. This restriction
ment or business relationships. lasts for 2 years from the date of the individual's last per.
(h) Reinstatement to participation in a procurement. sonal and subbtantial participat!on in tlýe Federal sgency

Subsequent to a period of disqualification, if an agency procurement. This restriction is not effective until June 1,
wishes to reinstate the procurement official to participation 1991.. in the procurement, the HCA or his or her designee may (c) Subsection 27(f)(XlB) of the Act restricts a current
authorize immediate reinstatement or. in his or her discre- or former Government officer or employee, as def'ied in
tion, may authorize reinstatement following whatever addi- 3.104-4(d), who was a procurement offlicial with respect to
tional period of disqualification he or she detenmines is a particular procurement, from knowingly participating
necessary to ensure the integrity of the procurement pro- personally and substantially on behalf of the competing
cess. It is within the d&scretion of the HCA, or his or her contractor in performance of the contract. To participate
designee, to determine that the procurement official shall "personally and substantial" requires the presence of both
not be reinstated to participation in the procurement In direct and significant involvemen! in the performance of
determining that any additional period of disqualification is the speicific contract. The performance of general engi-
necemsary, the HCA or his or her designee shall consider neering, scientific or technical work, or providing gentral
any factors that might give rise to an appearance that the budgetary or policy advice, shall not be considered persor-
procurement official acted without complete impartiality *I and substantial participation on behhdf of a competing
with respect to issues involved in the procurement. contractor in the performance of the contract for which the

Government ofl're= or employee r or was a procurement
3.104.7 Postemployment restrictions applicable to official. Where participation is on LAW of a competing

Government officers and employees srving as pro- contractor who is a subcontractor, the significance of that
curement officials and certilications required from participation will be determined in relation to the prime
procurement officials leaving Government service. contracL This restriction lasts for 2 years from the date of
(a) Subsection 27(eX4) of the Act provides that if a pro- the last personal and substantial participation Ln the Federal

curement official leaves the Government during the con- agency procurement. This restriction is not effectve until
duct of a procurement expected to result in a contract or June 1, 1991.
modification in excess of $100,000, such official shall cer- (d) The restrictions in paragraphs (b) and (c) of this
tify to the contracting officer that he or she understands the subsection do not apply to--
continuing obligation, during the coAduct of the procure- (1) Individuals acting as procurement officials on
ment, not to disclose pr•iety or sow= selection informa- behalf of the procuring agency who are or were, or who

, tion related to such agency procurement. This certification ar or were employed by, contractors, subcontractors,
requirement also applies to individuals acting as procure- consultants, experts, or advisors and who are not
ment officials on behalf of the procuring activity who are, Government officers or employees as defined in 3.104-
or are employed by, contractors, Tubcontractors, consul- 4(d).
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(2) Pa*t itn in e negaion or performanc ef paragraphs (b), (c), and (d) of this subsection, or when
any other contract of the competing contractor. the competing contractor engages in conduct based upon

(3) Genral scientific and technical work o- aw inde- good faith reliance on an agency ethics advisory opinion
pendent rsearch and develcanent proje unless such issued to a current or former procurement offrical uner
work involves the negotution or performance of a spe- paiagraph (e) of this sub.-ecdion.
cific contrat that the individual worked on as a (2) A procurement official engages in specific con-
Government employee, duct after having satisfied the duty to inquire under

(4) P•rticipation with respect to a subconitractor who paragraphs (b), (c), and (d) of this subsection or has
is a competing co.trctor unless- acted in good faith reliance on an ethics advisory

(i) The sucontractor is a first or second tier sub- opinion obtained under paragraph (e) of this subsec-
contractor and the subcontract is for an amount that tion.
is in excess of $100,000; or (b) Duty to inquire-general.

(ii) The subcontractor significantly assisted the (1) For so procurements, neither competing con-
prime contractor with respect to negotiation of the tractors nor all procurement officials will have knowl-
prime contract; or edge as to when the conduct of a particular procurement

(iii) The procuement official involved in the has begun. However, certain conduct and activities that
award or modification of the prime contract personal- are prohibited by the Act would be inappropriate at any
ly directed or recommended the particular subcott- time. There are prohibitions on the receipt of gratuities
tractor as a source for the subcontract; or from agency contractors that apply without regard to

(iv) The prncurement official personally reviewed whether an employee is involved in the conduct of a
mid approved :he award or modification of the subcon- particular procurement. Similarly, potential contractors
UaL A contracting officer's consent, in accordance should not solicit, and agency pcrsonnel should not
with Part 44, to the placement of a subcontract or, with offer, proprietary or source selection information at any
respect to architect-engineer contracts, the substitution time. However, potential contractors may offer, and
of a subcontractor, associate, or consultant, does not Government employees may solicit, employment except
cons:itute approval of the subcontract, subcontractor, as prohibited by law.
associate, or consultan. Similarly, approval of a Con- (2) Agency personnel shall be presumed to know
tractor's purchasing system does not constitute the procurements for which they are procurement offi-
approval of a particular subcontract or subcontractor. cials. Contractor personnel are presumed to know the
(5) An individual who has been granted a waiver by procurements for which the organization they represent

the President in accordance with subsection 27(1(3) of is reasonably Ikely to be competing. Individuals who
the Act. Waivers under that subsection may be granted do not know whether they are procurement officials, or
only to a civilian officer or employee of the Executive whether the organization they represent is or is reason-
branch other than an officer and employee in the ably likely to become a competing contractor, should
Exocutive Office of the President who, after his or her defer any discussions regarding employment until these
Federal Government employment is terminated, is or questions are resolved by consulting appropriate parties
will be engaged in activities at a Govemment-owned, within their respective organizations. Agency person-
contractor-operated entity at which he or she served as nel who cannot ascertain, after discussions with the
an officer or employee immediately before his or her contracting officer or the Source Selection Authority if
Federal Government employment began. Subsection the contracting officer is not the Source Selection
27(QX3) is not effective until June 1, 1991. Authdity, whether they are procurement officials may *

(6) An individual whose only personal and substan- request an ethics advisory opinion under paragraph (e)
tial participation in dv- procurment occurred during the of this subsection for purposes of determining their sta-
period December 1, 1989, through May 31, 1991. tus.

(c) Duy to inquire-employment discussions.
3.1044 Knowing violations, duty to Inquire, and ethics (1) A contractor who wishes to discuss employment

advisory opinions, opportunities with an individual whose duties and func-
(a) Knowing violauions. Neither a procurement official tions may make that individual a procurement official

nor a competing contractor violates the restrictions set for,.h (see 3.104-4(h)) should ask if that individual is a pro-
in 3.104-3 unless the prohibited conduct is engaged in curement official for a procurement for which the con-
imowingly. For these purposes, conduct is not "knowing" tractor is a competing contractor or is likely to become a
when.-- competing contractor before conducting any discussion *

(1) A competing contractor engages in specific col,- related to employment. A competing contractor shall
duct after having satisfied the duty to inquire under not be considered to havc knowingly violated the prohi-
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S bitions set forth in subsection 27(aXl) of the Act (see or obtained, the contractor-
3.104-3(aXl)) if the contractor has made an inquiry in (i) Had made an inquiry in good faith of the con-
good faith of the possible procurement official and has tracting officer (or, if a contracting officer has not
been advised that the individual is not a procurement been appointed, the Head of the Agaicy or his or her
official for any procurement for which the contractor is designee) regarding whether infoimation was propri-
or is reasonably likely to become a competing contrac- etary or source selection information,, and
tor, or is advised that the procurement official has been (ii) Had been advised by such official that the
rectsed from participation in the procurement in aor- information was not proprietary or source selection
dance with 3.104-6. information.

(2) A procurement official may not solicit or engage (2) A procurement official shall not be considered to
in employment or business opportunity discussions with have knowingly violated the prohibitions in subsection
a competing contractor or a contractor who is reason- 27(bX3) of the Act (see 3.104-3(by,3)) if, prior to dis-
ably likely to become a competing contractor unless the closing informatio, the procurement official had made
procurement official has been recused from participation an inquiry in good faith of the contracsng offica (or, if
in the procurement in accordance with the procedures at a contracting offir has not been appointed, the Head of
3.104-6. the Agency or his or her designee) and had been advised

(3) A procurement official who wishes to solicit that-
employment from. or discuss employment with, a con- (i) The information was not proprietary or source
tractor and does not know if the contractor is or is rea- selection information; or
sonably likely to become a competing contactor should (ii) The information is proprietary or source
ask whether the contractor is or is reasonably likely to selection information and the individual to whom the
become a competing contractor on any procurement for procurement official wishes to disclose the informa-
which the individual is serving as a procurement offi- tion has been authorized access to such information
cial. The procurement• official-- by the Head of the Agency or the contracting officer.

(i) May rely on the contractor's representation (3) No person who is given authorized or unautho-
that it is not or is not likely to become a competing rized access to proprietary or source selection informa-
contractor, and enter into employment or business tion shall be considered to have knowingly violated the
opportunity discussions with that contractor. or prohibition in subsection 27(d) of the Act (see 3.104-

(ii) Shall not, if the contractor represents that it is 3(c)) if, before disclosing such information, the per-
or is reasonably likely to beowme a competing con- son-
tractor, enter into employment or business opportum- (i) Had made an inquiry in good faith of the con-
ty discussions with that contractor. If the procure- tracting officer (or, if a contracting officer has not
ment official is an eligible procurement official as been appointed, the Head of the Agency or his or her
defined at 3.104-6(c), and desires to pursue discus- designee) as to whether or not the individual to
sions with that contractor, the procurement official whom be seeks to disclose the proprietary or source
must first seek and obtain written authorization for sclection iormation has been authorized access to
recusal in accordance with the procedur at 3.104-6 such information by the Head of the Agency or the
before entering into further discussions with that con- conacting ofl'tce and
tractor. (ii) Had been advised by such official that such
(4) A procurement official shall not be considered to individual has been so authorized.

have knowingly violated the prohibitions set forth in (e) Edlics adWsevy opinions. (1) An employee or for-
subsection 27(bX 1) of the Act (see 3.104-3(bX1)) if- mer employee of an agency who is or was a pocurement

(i) The procurement official has made inquiry in official may request an ethics advisory opinion from the
good faith of the potential contractor, and has been agency ethics official as to whether specific conduct which
advised that the contractor is not or will not be a has not yet occurred would violate section 27 of the Act.
competing contractor on a procurement under the An individual who cannot determine, after discussions with
responsibility of the procurement official; or the contracting officer (see subparagraph (bX2) of this sub-

(ii) The procurement official has been recused section), if he or she is or was a procurement official may
from participation in the pMcurmenL request an ethics advisory opinion for the purpose of deter-

(d) Duty so inquire-proprietary and source selection mining his or her status. Ethics advisory opinions may not
information. be obtained, however, for the purpose of establishing

(1) A competing contractor shall not be considered whether-
to have knowingly violated the prohibitions in subsec- (i) Prior to bid opening or receipt of proposals, a
tion 27(aX3) of the Act (see 3.104-3(aX3)) if, before particular contractor is a competing contractor.

proprietary or source selection information was solicited (u) Items of information constitute proprietary or
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source selection information as defined in 3.10A.4; or an opinion as to whethe proposed Conduct ib prpe or
(iii) Proprietay or source selc-.:tion infornation would violate section 2? of the ACLW

mtay be discloscd (i) W~here complete infornmaton is not included in
the request, the agency ethics official may ask the

ueStion regaring jrop~tie y aid RoMM~ selecion infer- requester to provide any informiation reasonably
maion shall be. referred to the contracting offica r,~ if a available to that person, az?4 the 30-day period will
contracting officer hAs not Lbei appointed, the Hem! of the can from the date that Additional, information is
Agency or his ow t"r designee (wee subparagraphs (d)(1) received. Additional information maxy also be
Mmugb (d)X3) of "hi sdwuction). Questions regaRdiM a requened from other persons, including the Source
contractor's statua as a competing contractor siWIl be Selection Authority, fth contracting officer. or the
rmsoved in accordancer with subpesgrnph (c)X3) of thsrqtxeswex' Immediate stiprvwsr~
Buaibetco (ui) M'%'Ie the opiio cannot be Wsoud wukhi 30

(2) The meques for an advisory opinion shall be sub- days, fth maom for tine deay wNl be documented in
miuu in writing shall be dated and signed &nd shall the file. Acceptable reasons for dMay include. but ame
include all rnftmudon measonably available to the pro- not V-iuted to, the necessity for the agency ethics
curement official of forme r pmiureawnt ffhcial that is official to independently develop information not
relevant, oo fth inquiry. As a nwuimum, tOW request shall reastnably available to the requester, or to verify
include- questionable informaton furnished by tde requester.

QI) Information about the procurement in which (9ii) In issuing an opinion, the agency ethics offi-
the individual was or is involved, including contract cial may rely upon the accuacy of inforamaton fur-
or solicitation numbers, dates of solicitation or nished by the requeste or other agency sources,
award, and a description of the goods or services pro- unless he bas reason to believe that the infornatkin is
cured or to be procured; fraudulent, misleading, or otherwise incorrect.

00i Information about fth individual's participa- (4) A copy of the request and ethics advisory opin-
tion in the procurement, including the dates or time ion shl bý retained for a period of 6 years. Agencies
periods of that participation, and the nature of the shall not provide copies of the advisory opinions to any
individuals dudies or responsibilities; person other than the requester, except with the express

(iii) Infomation about the competing contractor authorization of the requesete or where release is other- W
who would be a party to the proposed conduct, and wise permtited by law.
the nature of the competing contractor's interest in (5) Where the requester engages in conduct in good
the procurement, faith reliance upon an ethics advisory opinion, or a comn-

(iv) A description of the possble gratuity or other petirig contractor engages in conduct based upon po
thing of value if the request concerns conduct that faith reliwance on the requester's ethics advisory opiion
might violate the prohibition of subsection 27(bX2i) nediter the requester nor the competing conbucto shall
of the Act. It shall, be the responsibility of the indi- be found to have knowin~gly vilamd the momtrcton in
vi"ua requesting Mi advisory opinion to fgurish an issue Whome the requeseer or the competing contractor
appraisal or good faith estimate of market value has actual knowledge or reason Io believe that the opin-
where the value of an iem is in question. ion is based upon fraudulent, misleading, or otherwise

(v) Specific Information about the particular incorrect information provided by the requester, their
duties to be performed on behalf of the competing reliance upon the opinon will sot be deemed so be in
conamor If the requiest conceas conduct that might good faith.
vioate eiter or both of the prohibitions of subsec-
tion 27(f) of the Act. Where th issue concerns 3.104-9 Certificatlom requiruement.
whether employment with a subcontractor is permus- (a) Appiicabilry. Subsection 27(e) of the Act requires
sible, under subsection 27(f)(2), the request shall certifications, prior to the award of a Federal agency con-
include information about the subcontract level and tract or contact fmodification for property or services in
dollar amout, fth subcontractors role in assisting excess of $100,000 awarded or executed on or after
the prime contractor in negotiating the prime con- Decernber 1.,1990, by the ofricer or employee of the con-
tract, and the individual's role in directial; or recoin- tractor responsible for the offer or bid for that particular
mending the subcontractor to the prbne contractor as contract or contract modification for property or services,
a source for the subcontract or reviewing and approv- and by the contracting officer for that procurement.
ing the award or modification of the subcontMaL (b) Co.ypetin coluractor cert~icadom.
(3) Within 30 days after the dafte a request cOntzin- (1) Ex~cept as provided lin 3.104-9(f), contracting W

ing complete information is received, or as soon there- off acers shall require the competing contauctor to--
after as practicable, the agency ethics official shall issue (i) Certify in writing to the contracting office
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3.104-9 FEDERAL ACQUISMTON REGULATION (FAR)

responsible for the procurement that. to the besn ot certificate with its bid shall ronde; the hNd nonre-
his or her knowledge and belief, such officer or sponsive.
employee of the competing contractor has no infor- (fil) Procuremtenis exceeding $100,.000 using
mation concerning a violation or possible violation of other than seated bidding procedurer.
subsections 27(a), (b). (d), or (f) of the Act (see (A) For procurements, including contract mod-
3.104-3) as implemented in the FAR; or ifications, made using procedures other than

(ii) Disclose to such contracting officer any and sealed bidding, the signed certifications shall be
all such information. and certify in writing to such submitted by the successful offeror to the con-
contracting officer that any and all such information uacting officer within thz time period specified by
has been disclosed; and the contracting officer when requesting the certifi-

(iii) Caliy in writing to such contracting officer cates, except as provided in subdivisions
thit, to the beat of his or her knowledge and belief, (b)C3XiiX(B) through (F) of this subsection. In no
each officer, employee, agent, representative, and event shalg the certificate be submitted subsequent
consultanit of such competing contractor who, on or to award of a contract or execution of. a contract
after December 1, 1990, has participated personally modification.
and substantially in the preparation or submission of (B) For letter contracts, other unpriced con-
such bid or offer, or in a modification oif a contract. tracts, or unpriced contract inodirications. whether
as the cem may be, has certified in writing to such or not the unpriced contract or modification con-
competing contractor that he or she- tains a maximum or not to exceed price, the

(A) Is familiar with, and will comply with, the signed certifications shall be submitted prior to the
requirements of subsection 27(a) of the Act (see award of the letter contract, unpriced contract. or
3.104-3) as implemented in the FAR; and unpriced cvmtract modifk~icain and prior to the

(B) Wiall report immediately to the officer or 6defiitation of the letter contract or the astablish-
employee of the competing contractor responsible mont of the price of the unpriced contract or
for the offer or bid for any contract or the modili- sinpriced contract modification. The second certi-
cation of a contract, as the cas may be, any infor- ficýafion shall apply only to the period between
mation concerning a violation or possible viola- award of the letter contract and execution of the
uion of subsections 27(a). (b). (d), or (f) of the Act document definitizing the lette contract, or award
(wse 3.104-3), occurring on or after December 1, of die unpriced contract or unpriced contract modl-
1990 as implemented in the FAR. ification and execution of the document establish-

(2) Sofconvaccxs we not required to submnit the cer- ing the definitive price. of such unpriced contract
tificate required by subsection 27(e)(1I) of the Act. or unpriced contract modification.
However. nthbing in 3.104 precludes a competing contrac- (C) For basic ordering ageements, prior to the
orx fin. rquesting certifications from its subconutora.& execution of a priced order, prior to the execution

(3) The signed certifications; prescribed in 3.104-10 of an mapriced order, whether or not the unpriced
shall be sboubmedun follows order contains a maximum or nom W exceed prime

(i) Precxrements exceeding $100,.000 using and prior to establishing the price of an unpriced
=kld biddin pm~edmmr- order. The second certificate to be submitted for

(A) For procurements using sealed bidding unpriced orders shall apply oaly to the period
procedure die signed waIfifcationt shall be sub- between award of the wipriced order and execu-
mitted by each bidder with the bid submission, tion of the document establishing the definitive

VIexcept for Procurements using two-step sealed Price for such orde.
bidding procadisres (see Subpart 14.5). For tose (D) A certficat is not required for indefinite
procurements, the certifications shall be submitted delivery contracts (wee Subpart 16.5) unless the
with submission of the step two sealed bids. A tota estihated value of all orders eventually to be
certiricaa is not required for indefinite delvery placed wider the contract is expected to exceed
contracts (we Subpart 16.5) unless the total esis- $100,000.
mate value of all orders eventually to be placed (E) For contracts and contract modxirications
under the contract is expecled to exceed $100,000. which include options, a certificate is required

(B) Fobr contracts and conutct modifications when the aggregate value of the contract ar con-
which include optionas. a certificate is required tract modification and &I! options exceeds
when fte aggregate value, of the contract or con- $100,000.
tiact modification and all options (see 3.104-4(e)) (F) For purposes of contracts enteted into
exceeds $100,000. under section 8(a) of the SB 4. the business entity

(C) Failure of a bidder to submit the signed with whom the SBA contracts, and not the SBA,

166 - 15



PART 3-IMPROPER BUSINESS PRACTICES AND PERSONAL CONFLICIS OF INTEREST 3.104.9

shall be required to comply with the cetiflcation UNITED STNiES AND THE MAKING OF A FALSE,
requirements of subsetion 27(c). The SBA sha"l FICTITIOUS, OR FRAUDULENT CERTIFICATION
obtain the signed certificate from the businbe endi- MAY RENDER THE MAKER SUBJECT TO PROSECU.
ty, and forward thc certificate to the contracting TION UNDER TITLE 18, UNITED STATES CODE,
officer prior to the aviard of a conna to the SRA. SECTION 1001.

(0) FAilwa of an offeaom to subait fte signed (End of certification)
certificate wi,'th*n i time pawrsbed b) the con- (d) Ad4itiond certifications.
tracting offi'et is a faihlu to comply with a Ma- (A) Subaection 27(c)(3) of the Act provides that the
rial requivrment of the solicitation and dhall cams bhet of a Fderal agency may require any procurement
9m ffer to be rjted, official or- any competing contractor, at any time during

(c) Conwa¢cng officer cen4#cadoons. de conduct of any Federal agency procurement of prop-
(1) In accordawne with subsection 27(cX2) of the emty or services-

Ain, a Federal agency may not award a contract for the (j) To certify in writing that, to the bent of his or
procmieent of poperty or services, or agree to a modi- her knowledge and belief, such procurement official
fication of any contract, if the contract or contract modi- or the officer or employee of the competing contrac-
fiuion aweeds $100,000, unless the contracting offie tor responsible for the offer or bid for a contract or
responsible for such procurement- the modification of a contract, has no information

(i) Cetifies in wkiting to the h"ad of such agen- cmncrning a violation or possible violation of sub-
cy that. to the best of his or her knowledge and sectiom 27(a). (b), (d), or (f) of the Act (see 3.104-
belief, the contracting officer has no information 3), as implemented in the FAR occurring during the
concerning a violation or possible violation of sub- procurement; or
sections 27(a), (b), (d), or (0) of the Act (see 3.104- (ii) To disclose any and all such information and
3), as implemented in the FAR, pertaining to such to certify in writing that any and all such information
procurement; or has been disclosed.

(hi) Discloses to the head of such agency any and (2) In addition to the Head of the Agency, additional
all such information and certifies in writing that any certifications may be required only by the HCA or his or
and all such information has been disclosed. her designee, provided that the designee is an individual
(2) Immediately prior to contract award or execution of Geneal Officer. Flag, SES or equivalent rank and is i

of a contract modification, the contracting officer shall at least one organizational level above the contracting
execute the following certificate and maintain thde com- oficer.
pleted certificate in the contract file: (3) Any additional certifications shall be submitted to

CONTRACTING OFFICER CERTIFICATE OF the contracting officer unless another pmson is specified
PIROCUREMUET INTEGRITY by the individual requiring the additional certifications.

1. L [Name of comracdag q0lcer], hereby certify thatd (4) Each procurement official or competing contrac-
to the beat of my knowledge and belief, with the exception tor shall be afforded a reasonable time to comply with
of amy information described in this certificate, have no the additional certification requirements.
Informato cxerning a violation or possible violation of (5) A competing contracto's failure to submit any
subsections (a), (b), (d), or (0) of section 27 of the Office of additional certifications that may be required shall cause
Federal Procurement Policy Act* (41 U.S.C. 423). as the competing contracto's offer to be rejected.
implmented in the FAR, occurring during the conduct of (e) Recordkeeping requirements.
tis procuremeat (conract/modlcadon number). (1) In accordance w'th subsections 27(eXSXA) and

2. Violation or possible violationas (Continue on (B) and 27(eX7)(A) of the Act, the contracting officer ,
plain boad paper if xeceuary, and label Contracting respnsble for the award or modification of a contract
Ojfcr Certilcate of Procwimernt Integrity (Continuation in excess of $100,000 shall maintain, as part of the con-
Sheet), ENTER "NONE" IF NONE EI,77.) tract file-

(i) All competing contractor, contracting officer,
and procurement official certifications required by
subsections 27(eXl), (e)(2). and (eX4) of the Act,
and any additional certifications required by subsec-

(S4nature of contracting officer and date) tion 27(e)(3) of the Act for that particular procure-
"* Subsections 27(a), (b), and (d), are effective on menu

I Decembar 1, 1990. Subsection 27(f) is effective on June 1. (ii) All certifications required by subsection 270)
1991. of the Act (see 3.104-12) from individuals acting as
THIS CERTIFICATION CONCERNS A MATTER WITH- procurement officials on behalf of the procuring
IN THE JURISDICTION OF AN AGENCY OF THE agency, who are. or are employed by, contractors,
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3.104-10 FEDERAL ACQUISITION REGULATION (FAR)

subcontractors, consultants, experts, or advisors award is expected to exceed $100,000, unless, pursuant to
(other than competing contractors). 3.104-9(0, a certification is not required or a waiver has

(iii) A record of all persons who have been autho- been granted. For procurements using other than sealed
rized by the Head of the Agency or the contracting bidding procedures, the contracting officer shall substitute
officer to have access to proprietary or source selec- Alternate I for paragraph (c) of that provision.
tion information regarding the procurement. When (b) The contracting officer shall insert the clause at
classes of persons have been authorized, this record 52.203-9, Requirement for Certificate of Procurement
shall identify the class of persons so authorized and, Integrity-Modification, in all solicitations where the
to the maximum extent practicable, the names of the resultant contract award is expected to exceed $100,000, all
individuals within the classw conlracts in excess of $100.000, and modifications to con-
(2) Certifications obtaine4 from Government officers tracts which do not already contain the clause when the

or employees (see 3.104-4(d)) who are required to sub- modification is expected to exceed $100,000, unless, pur-
mit a certification undr subsection 270) of the Act shall suant to 3.104-9(f), a certificate is not required or a waiver
be maintained in accordance with agency procedures. has been granted.

(3) Ethics advisory opinions shall be retained, in (c) The contracting officer shall insert the clause at
accordance with agency procedures, for a period of 6 52.203-10, Price or Fee Adjustment for Illegal or Improper
years. Activity, in all solicitations where the resultant contract
(0 Ecepdons to cer#1caion requiremenu. Pursuant award is expected to exceed the small purchase limitation

to subsection 27(e)(7XB) of the Act, certification require- (see 13.000) and all contracts and modifications to con-
ments set forth in 3.104-9 do not apply- tracts exceeding that limitation which do not already con-

(1) To contracts with a foreign government or an tain the clause when the modification is expected to exceed
international organization that are not required to be that limitation.
awarded using competitive procedures pursuant to sec- (d) The contracting officer shall insert the clause at
tion 303(c)(4) of the Federal Property and 52.203-13, Procurement Integrity--Service Contracting, in
Administrative Services Act of 1949 (41 U.S.C. all solicitations and contracts where the Government is
253(c)(4), or section 2304(c)(4) of title 10, United procuring or may order the services of contractor employ-
States Code; or ees to serve as procurement officials for another agency

(2) !n an exceptional case, when the Head of the procurement. In addition, the contracting officer shall
Agency concerned determines in writing that the certifi. insert the provisions and clauses at 52203-8, 52.203-9, and
cation requirement should be waived. This authority 52203-10 in such solicitations and contracts as prescribed
may not be delegated. The contracting officer shall sub- in this subsection.
mit the request for waiver in accordance with agency
procedures. The request shall clearly identify the pro- 3.104-11 Processing violations or possible violations.
cumrment or class of procurements and provide the ratio- (a) If the contracting officer makes or receives a disclo-
nale for the requested waiver. The decision of the agen- sue of information pursuant to subsection 27(e) of the Act
cy head shall stae the reasons for aproving or disap- or otherwise receives or obtains information of a violation
proving the waiver. The agency head h promptly or possible violation of subsections 27(a), (b), (d), or (0 of
notify Congress in writing of each waiver approved, the Act (see 3.104-3), the contracting officer shall doter-
Procurements for which a waiver my be appropriate mine whether the reported violation or possible violation
include- has any impact on the pending award or selection of the

(i) Whee prices m set by law or regulation; source therefor.
(Wi) Whae terms and conditions of a contrct ae (1) If the contracting officer concludes that there is

specified by an agreement with a foreign government no impact on the procurement, the contracting officer
or governments; shall forward the information concerning the violation

(iii) Where supplies or services ae provided by or possible violation, accompanied by appropriate docu-
foreign nationals to United Staues facilities overseas mentation supporting that conclusion, to an individual
for wse outdde the United Statem designat in accordance with agency procedures. With

(iv) Where a foreign government specifies a par- the concurerece of that individual, the contracting offi-
ticular U.S. contractor to satisfy its requirements (see cer shall, without further approval, proceed with the
6.302-4(bXi)). procurement. The individual concurring with that con-

clusion shall forward all information relating to the vio,S 3.104-10 Sollctatlim provision and contract clauses. lation or possible violation to the HCA, or his or her
(a) The contracting officer shall insert the provision at designee, to satisfy the disclosure requirements of sub-

52.203-8, Requirement for Certificate of Procurement section 27(eX2) of the Act.
Integrity. in all solicitations where the resutlant contract (2) If the individual reviewing the contracting offi-
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PART 3-IMPROPER BUSINESS PRACTICES AND PERSONAL CONFLICTS OF INTEREST 3.202

cer's conclusion does not agree with that conclusion, he or she may authorize the contracting officer to award the
he or she shall advise the contracting officer to with- contract or execute the contnrt modification after notifica-
hold award and shall promptly forward the informa- tion to the Head of the Agency in accordaine with agency
tion and documentation to the HCA or his or her procedures.
designee. (g) The designee of the HCA referenced in paragraphs

(3) If the contracting officer determines that the vio- (a), (b), (c), (d), and (e) of this subsection must be an
lation or possible violation impacts the procurmment, the individual at least one organizational level above the con-
contracting officer shall promptly forward the informs- tracting officer and be of General Officer, Flag, SE or
tion to the HCA or his or her designee. equivalent rank.
(b) The HCA or his or her designee receiving any infor-

mation describing an actual or possible violation of subsec- 3.104-12 Ethics program training requirments.
tions 27(a), (b), (d). or (f) of the Act, shall review all infor- (a) Subsection 27(l) of the Act provides that the head of
mation available and take appropriate action in accordance each Federal agency shall establish a procurent ethics
with agency procedures, such as- training program for its procurement officials. The pro-

(1) Advising the contracting off=cer to catinue with gram shall, as a minimumn-
the pmcurmentm (1) Provide for the distribution of a written explana-

(2) Causing an investigation to be conducted; tion of subsections 27(a) through (f) of the Act to such
(3) Referring the information disclosed to appropi- procurement officials; and

ate criminal investigative agencies; or (2) Require each such procurement official, as a con-
(4) Determining that a violation oocurrd. dition of serving as a procurement official, to certify in

(c) Prior to determining that a competing contractor writing that he or she is familiar with the provisions of
(see 3.104-4(b)) has violated the Act, the HCA or his or her subsectio 27(b), (c), and (e) of the Act and will not
designee may request information from appropriate parties engage in any conduct prohibited by such subsections,
regarding the violation or possible violation when consid- and will report immediately to the contracting officer
ered in the be.st interests of the Government. any infonnation concerning a violation or possible vio-

(d) If the HCA or his or her designee determines that lation of subsections 27(a), (b), (d), or (f) of the Act as
the prohibitions of section 27 of the Act have been violat- implemented in the FAR.
ed, then the HCA or his or her designee may direct the con- (3) Certifications made under section 27 as original.
tracting officer to-- ly enacted and implemented in the FAR do not satisfy

(I) If a contract has not been awarded, or a contract the certification requirements of subparagraph (aX2) of
modification has not been executed- this subsection. Agencies may use Optional Form 333

(i) Cancel the pcuement; at 53302-333 to obtain the certifications required by
(i) Disqualify an offere, or subparagraph (aX2) of this subsection.
(iii) Take any other appropriate actions in the (b) Contractos subcontractors, consultants, experts, or

interests of the Government. advisors (other than competing conmactors) ae responsible
(2) If a contract has been awarded or a contrt mod- for establishing a procurement ethics training pmogram for

ification has been executed- individuals in their employ who may serve as procurement
(i) Effect appropriate contractual remedies, officials on behalf of a Federal agency. The program shall,

including profit recapture as provided for in the as a minimum, comply with subparagraphs (aXI) and
clause at 52.203-10, Price or Fee Adjustment for (a)(2) of this subsection.
Illegal or Improper Activity;

(h') Void or rescind the contract, or contract modi- SUBPART 3.2-CONTRACTOR GRATUFITES TO
frtion; or GOVERNMENT PERSONNEL

(iU) lTke any other appropriate actions in the best
interests of the Government. 3.201 Applicability.
(3) Refer the matter to the agency suspension and This subpart applies to all executive agencies, except

debarmen•t official, that cover concerning exemplary damages applies only
(e) The HCA or his or her designee shall, in his or her to the Department of Defene (10 U.S.C. 2207).

best judgment, recommend or direct an administrative or
contractual remedy commensurate with the severity and 3.202 Contract clause.
effect of the violation. The contracting oflcer shall insert the clause at 52.203-3,

(f) If the HCA or his or her designee receiving informs- Gratuities, in ,olicitation md conracts, excep those for per-
tion concerning a violation or possible violation determines eonal services and those between military departments or
that award is justified by urgent and compelling circum- defens agecies and foreign governments that do not ob- .
stances, or is otherwise in the interests of the Government, gae any funds appropriated to the Deprme of Defse.
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3.203 FEDERAL ACQUISMON REGULATION (FAR). 3.203 Reporting suspected violations of the Grallulitie possible rferral to (I) the Attomney Gcnair1 under 3V3(~
clause, and (2) fte ageucy office responsble for colztrntor debar-
Agency personne shall report suspected violatioin of the meat and suspension under Subpart 9.4.

Gratuities claus to the contracting officer or other dexigat-
ed official in accordance with agency pancedures. The agen- 3.302 Deflnitioce..
cy reporting procedures shllU be published as an implemen- "Identical bids" momns bids for the tune line item that
tation of this section 3.203 and shall clearly speify- - em determined to be iadWntic e& to unit price or tuul line

(a) What to report and bow to repart it; and heni amount, with oic wiftaot the applicatioa oi 4.valuwuion
(b) The channels through which reports must pass, factors (eg.. discount or transpormadon cost).

including the functon and authority of each official desig- "Line item" ahean8 an iterm of SUPply or iwrvice, qpeci-
nate 10 reviw them. fidi nivitation for bids, for which the bidder must bid

a separaternce
3.204 Treatment of violalms

(a) Before tWaig any action against a contractor, the 3.303 Reporttg isupeted auttrIuat violations.
agency head or a deuigne shall determine, after natice and (a) Arecies in au~ired by 41 U.S.C. 753(BXe) and 10
hearing under agency procedures, whether the contractor, IJ.S.C. 230500X) so report Sa the Attorney Gemncra Any bids
its ageat, or another representative, under a contract con- or proposals that evidamc a v~olatitin of the antimus laws&
mining the Gratuities claum- These mporuw ae in addition to those required by Subpart 9.4.

(1) Offered or gave a gratuity (e~g., an entertainment (b) The antinrst isws are intended to ensute diat wnt-
or gift) to an officer, official, or employ"o of the kets operate competitively. Any agpeerent or mutual
Government; and udstdngamong competing frums thas restrains the

(2) Intended by the gratuity to obtain a contract or natural operation of market forcm is sumpwc. Paragraph (c)
favorable tretment under a contract (intent generally below identifies behavior wmerens that ame often &csociatad
must be infcrred). with antitrust violations. Activities meo&izg the descrip-
(b) Agency procedures shall afford &he contractor an tions in pamrkapb (c) are not necessarly improper, but they

opportunity to appear with' counsel, submit documentary am sufliciently questionable to warran notifying the appro-
evidence, present witnesses, and confront any person the priam authorities, in accordance with agency procedure&.. agency presents. The procedures should be as informal as (c) Practices or event that may evidence violations of
practicable, consistent with principles of fundamental the antimis laws include-
fairness. (1) The eiiience of an "industry price W'~ or "prace

(c) When the agecy head or designe determines that a agrewmet" to which contractors refer in formu~lating
violation has occurred, the Government may- their offers;

(1) Terminate the contrctr's right 10 proceed; (2) A sudden change ftwo zompetitive biddi~ng to
(2) Initiate debarment or suspesion measures as set identical bidding;

forth in Subpart 9.4; and (3) Simultaneos price increkace or follow-theleader
(3) Am=e exmplary damages, if the contract uses pricing;

money appropriated to the Department of Defense (4) Rotation of bids or proposals, su that each comn-
petito take a turn in sequence as low bidder, or so dudi

SUBPART 33-RtEPORTS OF SUSPECTED certain competitors bid low only on some sizes of con-
ANT1TRWF VIOLATIONStrcsadhhonteriz;

(5) Division of do mait.t so thet cartain corapeti-
4 3.301Genural. ams bid low only for contracts let by certain agencies, or

(a) Practices that elismint competition or restrain for conramts in certain geographcal areas, or on certain
trade usually lead lo excessive pricm and may warrant -rodcts and bid high on all other jobs;
criminal, civil, or administrative action against the par- (6) Esablishment by competitor of 2 collusive price
ticipmnts. Examples of anicmettve practices are col- estimating system;
lusive bidding, follow-the-leader pricing, rotated low (7) Thw filing of a Joint bid by two or more compeii-
bids, collusive prc estimating systmsi, and shaing of wo' when at but one of doe competitors has sufficent
the business. tecluical capablitry and productive capacity for oontrct

(b) Contracting persoinne ar an important potential pefomace
sicum of investigative beads for anitUW t enforcement and (8) Any Lxcients sungesting direct collusion amoung. shoud therefore be sensitive to indications of Unlawful compeutitus, such as &We appearnc of idantical calcula-
behavior by offermorard contraciors Agency personnel dieor at eiling On(me in two or more competitive offers
shall rerort, in accordeame with agency resladons, evi- or :be submission by one firm of oWas for other firms:
de=c r~f stspected antitrust vilaton in acqu1isition for and



PART 3-IMPROPER BUSINESS PRACTICES AND PERSONAL CONFLICTS OF INTEREST 3.404

(9) Amertions by the employees, former employees, 3402 Statutory requirements.
or competitors of offerors, that ait agreement to restrain Contractors' arrangements to pay contingent fees for
trad exists. soliciting or obtaining Government contracts have long
(d) Jafical bids shall be reported under this section if been considered contrary to public policy because such

the agency has some reason to believe that the bids resultzd arrangements may lead to attemrted or actual exercist of
from co~tusion. imnproper influence. In 10 U.S.C. 2306(b) and 41 U.S.C.

(e) For offers from foreign contractors for contracts to 254(a), Congress affirmed this public policy but permitted
be performed outside the United States, contracting officers certain exceptions. These statutes-
may refer suspected collusive offers to the authorities of (a) Require in every negotiated contract a warranty by
the foreign government conce-ned for app,3prizte action. the contractor against contingent fees;

(f Agency reports shall be addressed to the Attorney (b) Permit, as an exception to the warranty,, contingent
General, U.S. Department of Justice, Washington, DC fee arrangements between contractors and bona fide
2053C, Attention: Assistant Attorney General, Antitrust employees or boar fide agenciem and
Division, and stall include- (c) Provide that, for breach ot violation of the warranty

(1) A brief statement describing the suspectedl prac- by the contractor, the Government may annul the contract
tice and the reason for the suspicion; and without liability or deduct from the contract price or con-

(2) TIh name, address, and telephone number of an sideration, or otherwise recover, the full amount of the con-
individual in the agency who can be contacted for fur- tingent fee.
aher information.
(g) Questions concerning this reporting requirement 3.403 Applicability.

may be communicated by elephone directly to the Office Ibis subpart applies to all contracts. Statutory require-
of the Assistant Attorney General, Antitrust Division. ments for negotiated contracts are, as a matter of policy,

.xtended to sealed bid contracts.
SUBPART 3.4-CONTINGENT FEES

3.404 Solicitation provision and contract clause.
3.400 Scope of subpan. (a) Prospective conractors are generally required to dis-

This subpart prescribes policies and procedures that close contingent fee arrangements, other than those with •
restrict contingent fee arrangements for soliciting or full-time bona fide employees working solely for the
obtaining Government contracts to those pennitted by 10 prospective contractor, in order to permit the Government
U.S.C. 2306(b) and 41 U.S.C. 254(a). to evaluate the arrmngements before award.

(b) The contracting officer shall insert the provision at
3.401 Dermitions. 52.2034, Contingent Fee Reirmeetation and Agreement,

"Bona ide agency," as used in this subpart, means an in solicitations except when-
established commercial or welling agency, maintained by a (1) Contracting by sealed bidding, and the contract
contractor for the purpose of securing business, that nither amount is expected to be $25,000 or less;
exerts nor proposes to exert improper influence to solicit or (2) The contract amount is not expected to exceed the
obtain Govuwnment contrts nor holds itself out as being appropriate small purchase limitation in Part 13;
able to obtain any Oovernme.,I contract or contracts (3) The solicitation is for perishable subsistence sup-
thrmgb improper influence. plies, and the contract amount is expected to be $25,000

"Born Wide employee," as ued in this subpart, mens a or less;
person, employed by a conactor and subje so th cenatc- (4) The solicitation is for peronakl sevices to be paid
tor's suprvision and control a to ti•me place, sad mmamr for on a time basis
of perfornance, who neither exerts nr proposes to exert (5) The solicitation is for utility services, at raw meg-
improper influence to solicit or obtain Govemment con- ulated by Federal, State, or other regulatory bodies,
trats nor bhlds out as being able to obtain any Government from a public utility company that is the scle source;
contract or contracts through improper influence. (6) The award under the solicitation is to be made in

"Contingent fee," as used in this subpart, means any a foreign country; or
commission, percentage. brokerage, or other fee that is (7) Any other Department of Defense contracts, mdi-
contingent upon the suc that a person or concern has in vidually or by class, have been designated by the
securing a Government COtacL Secretary for exception. Report of such exceptions

"Impnrer influence," as used in this subpt, means my shall be filed promptly with the Administrator of
influence that induces or tends to induce a Government General Services Administrion.

employee or offlet to give cosideration or to act rgad- (c) The contracting officer shall insert the clause at
ing a Government conuact on any basis other than the mer- 52.203-5, Covenant Against Contingent Fees, in all solici-
its ofhe mnawer. ratios and contracts.



3.40S FEDERAL ACQUISITION REGULATION (FAR)
* 3.405 Review of Contingent F•e Representation and (2) When such a contingent fee arrangement does

Agreement. exist, whether it meets the statutory exception permit-
(a) Piospective contractors may not use any claimed hng contingent fee arrangements with bona fide

professional or special eastiondsp (other than that of a full employees or agencies.
time bona fide employee working solely for the prospective (b) The contracting officer's documentation of the eval-
contractor) as a basis for nondisclostr of contingent fee uation, conclusion, and any proposed actions shall be
arrangements. The fat the a fee is for information does reviewed at a level above the contracting officer in accor-
iot exclude it from the definition of contingent fee. dance with agency procedures.

(b) Contracting officers shall review each prospective
contractor's offer or quotation and take the following 3.408. Evaluation criteria.
actions: (a) Improper iqfluence. By definition (see 3.401), a

(1) Ensmre that the prospecaive contactor has com- bona fide employee or bona fide agency neither exerts nor
pleted both sublaragmph (aXI) and (a)(2) of the solici- proposes to exert improper influence to solicit or obtain
tation provision at 52.203-4, Contingent Fee Government contracts. If the contracting officer decides
Representation and A~eemev. that dieo is a reasonable basis to conclude that improper

(2) Consider failure to complete the representation a influence has been or will be exerted or proposed, or that
mbinr informality and afford the prospective contractor the employee or agency has held cut as being able to obtain
another opportunity to comply. any Government contract or contracts through improper

(3) If the prospective contractor still does not furnish influence, the employee or agency shall not be considered
the representation, reject d'. offer or quotation. bona fide.

(4) If the prospective contractor answered subpara- (b) Bonafide empiyee. An employee may be bona fide
graphs (aXI) and (a)(2) of the representation negatively, but not work on a i, dl-time basis solely for the contrctcr
accept the representation, unless there is a reason to (e.g., small business concerns may need to employ persons
question its accuracy, and proceed with the contractual who also rewesewt other concerns). Prospective contract
action. must dLulase such arrangement in the representation and

(5) If the prospective contractor has answered sub- agreement and submit the SF 119 or the stement. However,
paragraph (aXI) or (a)(2) offirmatively, secum a com- contingent compensation arrangements with bona fide
pleted Standard Form 119, Statement of Contingent or employees, customary in the trade, ame within the statutory
Other Fees (see 53.301-119), or the statement autho- exception and am nm prohibited. In determining whete an
rized by the resenta and agrwitielt. employe is bona fide, the contracting officer shall-

(1) Compare the employment arrangement to the def-
3.406 Award before receipt of the SF 119. inition of bona Wide employee in 3.401;

Contracting officers may award sealed bid contracts (2) Consider the criteria in subparagraphs (cXl), (2),
before reeipt of the SF 119 or the statement. Negotiated and (5) below, as appropriate; and
contracts may not be awarded before receipt and evaluation (3) Contider the continuity of employmenL The
of the SF 119 or statement, unless specifically approved by employment must contemplate some continuity sad not
the chief of the contmting office. be solely for obtaining one or more spicific

Government contracts.
3.407 Failure or refusal to AirMish the SF 119. (c) Bona JId agency. The following guidelines am

If the prorpective contractor fails or refuses to fumish intended to help contracting officers deteme whether an
the SF 119 or the statment In e;pnm tSo dthe ontracting aieacy is a "bown "ide a cgy," as defined in 3A01. The)
"officer's request, the chid of the contacting office shall describe circumstances ordinarily existing in acceptable
determine whether to make further efforts to secure the SF aanigments in whic the agency is bona r&. However,
119 or statement or to iritiate appropriate actions under the guidelines are not individually or collectively invio-
3.409. lable rules. The contracting officer must evaluate each

arrangement in its totality, including attendant facts and cir-
3.08 Evaluation of the SF 119. cumstances.

(1) The fee should not be inequitable or exorbitant
3.408.1 Responsibilities. when compared to the services peiforaid or to custom-

(a) The contracting officer shall evaluate the SF 119 and ary fees for similar services related to commercial busi-
all related information to determine- 1ess.. (I) Whether a contingent fee arrangement exists (2) The agency should have adequate knowledge of

between the prospective contractor and a person or corn- the contractor's products and business, as web as other
pany otler than a full-time bona fide employee qualifications necessary to sell the products or sevices
working solely for the prospective contractor; and on theii merits.
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PART 3--IWROPER BUSINESS PRACTICES AND PERSONAL CONFIUCTS OF INTEREST 3.S02,1

(3) The contractor and the agency should have a con- (a) Increase the contract amount after award (e.g.,
tinuing relationship or, in newly established relation- through unnecsary or excessively priced change orders); 5
ships. should contemplate future contisuity. or

(4) ThU agency should be an established concern that (b) Receive follow-on contracts at artificially high
has existed for a considerable period, or be a newly prices to recover losses incurred on the buy-in contract.
established going concern likely to continue in tjhe
future. The business of the agency should be conducted 3.501-2 General.
in the agency name and charatcrized by the customary (a) Buying-in may decrease competition or result in poor
indicia of the conduct of regular business. contract performance. T1e contracting officer must take

(5) While an agency that coines its selling waivities appropwat action to ensure buying-in losses am not recov-
to Goermment conaca is not disqualified, the fat that ered by the coMnUczor through the pricing of (1) change
an agecy reprsents the contnctor in Government and orders or (2) follow-on contracts subject to cost analysis.
commercial ales should rceiv favoa le consideron. (b) Te Covernment should minimize the oppartunity for

buyi-in by seeking a pric cMommmn covering as mwh
3.409 Misepres2ntadons or violations of the Covenant of the entire pmogram concerned as is practical by using-

Against Contlagent Faes. (1) Muliyear contracthig, with a requirement in the
(a) Government personnel who suspect or have evidence solicitatics that a price be submitted only for the total

of ttemated or actual exercise of improper influence, mis- multyear quantity, or
represeitation of a contingent fee arrangement or other (2) Priced options for additional quantities that,
violation of the Covenant Against Contingent Fees shall together with the fru contract quantity, equal the pro-
report the matter promptly to the contracting officer or gram requirements (see Subpart 17.2).
appropriate higher authority in accordance with agency (c) Other safeguards are available to the contracting
procedtus officer to preclude recovery of buying-in losses (e.g., amor-

(b) When there is specific evidence or other reasonable tization of nonrecurring costs (see 15"84-6(0)) and trea-
basis to suspect one or more of the violations in paragraph mert of unreasonable price quotations (see 15.803(d)).
(a) above, the chief of the contracting office shall review
the facts and, if appropriate, take or direct one or more of 3.302 Subcontractor kkkbacks.

()e following. or oaher, actions: t3
(1) If before award. eject the bid or ponposal 3-.1 Definitions.
(2) If after award, enforce the Government's right to "Kickback " as used La this section, means any money,

annul the contract or to recovej the fee. fee, commissin credit, gift. gratuity, thing of value, or
(3) Initiate suspension or debarment action under con of any kind which is provided, directly or

Subpart 9A. indirectly, to any prime contractor, prime contractor
(4) Refer suspected fraudulent or criminal mateu to employee, subcontractor, or subcontractor employee for the

the Department of Justice. a prescribed in agency regu- purpose of improperly obtaining or rewarding favorable
lations. treatment in connection with a prime cantract or in connec-

tion with a uxcotract relating to a prime contrct

3.410 Records. "Person," as used in this section, means a cooation,
Flr enforceamat pmpo,• aencies shall preserve any pumership. business association of any kind. trust, joint.

reprwaMion #ad he original SF 119 or staftment, ogeth- stock com• y, or individual.
or with all other pertinent data, including a record of IPrie conouct," as used in this section, means a con-
actions taken. Conmtcting offices shall not mri or desty tact or contcual action entered into by th United Stosn
fth records until it is outain that they ae no long need- for the purpose of obtaining supplies, materials, equipment,
ed for enforcement purposes. If the original record is or services of any kind.
maintained in a central tile, a copy must be retained in the "Prime Contractor," as used in this section, means a per-
contract file. son who has enered into a prime cwntract with the United

States.
SUBPART 3.-.OTHER IMPROPER "Prime Contractor employee." as used in this section.

BUSINESS PRACTICES means any officer, partner, employee, or agent of a prime

Contractor.
M331 Buying-in. "Subcontract," as used in this section, means a contract

or conractual action ent4ed into by a prime contractor or

33M-I efl . subconractor for the purpose of obtaining supplie nsmui-
"Buying-in" means submiting an offer below anticipat- a"s, equipment, or services of any kind under a prime con-

ed costs, expecting to- tract.
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3.502-2 FEDERAL ACQUISMOITN REGULATION (FAR)
" "Subcontractor," as used in this section, (a) means any ing officer when the withholding under subparagraph (dX2)

person, other than the prime contractor, who offers to of this subsection has been accomplished unless the
furnish or furnishes any supplies, materials, equipment, amount withheld has been paid to the Government.
or services of any kind under a prime contract or a sub- (g) Requires a prime contractor or subcontractor to
contract entered into in connection with such prime con- report in writing to the inspector general of the contracting
tract; and (b) includes any person who offers to furnish agency, the head of the contracting agency if the agency
or furnishes general supplies to the prime contractor or a does not have an inspector general, or the Department of
higher tier subcontractor. Justice any possible violation of the Act when the prime

contractor or subcontractor has reasonable grounds to
3.502-2 General. believe such violation may have occurred.

The Anti-Kickback Act of 1986 (41 U.S.C. 51-58) was (h) Provides that, for the purpose of uceruining whether
passed to deter subcontractors from making payments and there has been a violation of the Act with respect to any
contractors from accepting payments for the purpose of prime contract, the General Accounting Office and the
improperly obtaining or rewarding favorable treatment in inspector general of the contracting agency, or a representa-
connection with a prime contract or a subcontract relating tive of such contracting agency designated by the head of the
to a prime contract. The Act- agency if the agency does not have an inspector general, shall

(a) Prohibits any person from- have access to and may inspect the facilities and audit the
(1) Providing, attempting to proide, or offering to books and records, including any electronic data or records,

provide any kickback; of any prime contractor or subcntractor under a prime con-
(2) Soliciting, accepting, or attempting to accept any tuct awarded by such agency.

kickback; or (i) Requires each contracting agency to include in each
(3) Including, directly or indirectly, the amount of prime contract a requirement that the prime contractor

any kickback in the contract price charged by a subcon- shall-
tractor to a prime contractor or a higher dier subcontrac- (1) Have in place and follow reasonable procedures
tor or in the contract price charged by a prime contractor designed to prevent and detect violations of the Act in its
to the United States. own operations and direct business relationships (e.g.,S (b) Imposes criminal penalties on any person who company ethics rules prohibiting kickbacks by employ-

knowingly and willfully engages in the prohibited conduct ees, agents, or subcontractors; education programs for
addressed in paragraph (a) of this subsection. new employees and subcontractors, explaining policies

(c) Provides for the recovery of civil penalties by the about kickbacks, related company procedures and the
United States from any person who knowingly engages in consequences of detecto procedures requiring subcon-
such prohibited conduct and from any person whose trac to c tify they have not paid kickbacks procuro-
employee, subcontractor, or subcontractor employee pro- ment procedures to minimize the opportunity for kick-
vides, accepts, or charges a kickback, backs; audit procedures designed to detect kickbacks;

(d) Provides that- periodic surveys of subcontractors to elicit information
(1) The contracting officer may offset the amount of about kickbacks; procedures to report kickbacks to law

a kickback against monies owed by the United States to enfmcent officials; annual declarations by employees
the prime contractor under the prime contract to which of gifts or gmitides received from submtractos: annual
such kickback relates; employee declrations that they have violated no compa-

(2) The contracting officer may direct a prime con- ny ethics rules; personnel practices that document unethi-
tiactor to withhold from any sums owed io a ubcortrac- cal cr illegal behavior and make such information avail-
tor under a subcontata of the prime contract the amount Able to pispective employers); Sd
of any kickback which was or may be offset against the (2) Cooperate fully with any Federal agency investi-
prime contractor under subparagraph (d)(l) of this sub- gating a possible violation of the Act.
section; and

(3) An offset under subparagraph (dX I) or a direc- 3.502-3 Contract clause.
tion under subparagraph (d)(2) of this subsection is a The contracting officer shall insert the clause at 52.203-7.
claim by the Government for the purposes of the And-Kickback Procedures. in all soliciuations and contracts.
Contract Disputes Act of 1978.
(e) Authorizes contracting officers to order that sums 3.503 Unreasonable restrictions on subcontractor sales.

withheld under subparagnaph (dX2) of this subsection beS paid to the contracting agency, or if the sum has already 3.503-1 Policy.
been offset against the prime contractor, that it be retained 10 U..C. 2402 and 41 U.S.C. 253g require that subcon-
by the prime contractor. tractors not be unreasonably precluded from making direct

(f) Requires the prime contractor to notify the contract- sales to the Government of any supplies or services made
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PART 3-IMPROPER BUSINESS PRACTICES AND PERSONAL CONFLICTS OF INTEREST 3.704
or furnished under a contract. However, this does not pre- SUBPART 3.7 -VOIDING AND
clude contiactors from asserting rights that are otherwise RESCINDING CONTRACTS
authorized by law or regulation.

3.700 Scope of subpart.
3.503-2 Contract clause. (a) This subpart prescribes Governmentwide policies

The clause at 52.203-6, Restrictions on Subcontractor and procedures for exercising discretionary authority to
Sales to the Government, shall be inserted in solicitations declare void and rescind contracts in relation to which
and contracts for supplies or services. there has been a final conviction for bribery, conflict of

interest, or similar misconduct, and to recover the amounts
SUBPART 3.6-CONTRACTS WITH GOVERN. expended and property transferred therefor.

MENT EMPLOYEES OR ORGANIZATIONS (b) This subpart does not pescribe policies or proce-
OWNED OR CONTROLLED BY THEM dures for, or govern the exercise of, any other remedy

available to the Government with respect to such contracts,
3.601 Policy. including but not limited to, the common law right of

(a) Except as specified in 3.602, a contracting officer avoidance, rescission, or cancellation.
shall not knowingly award a contract to a Government
employee or to a business concern or other organization 3.701 Purpose.
owned or substantially owned or controlled by one or more This subpart provides a means to-
Government employees. This policy is intended to avoid (a) Provide the Government with an administrative ren-
any conflict of interest that might arise between the edy with respect to contracts in relation to which there has
employees' interests and their Government duties, and to been a final conviction for bribery, conflict of interest, or
avoid the appearance of favoritism or preferential treatment similar misconduct; and
by the Government toward its employees. (b) Deter similar misconduct in the future by those who

(b) For purposes of this subpart, special Government are involved in the award, performance, and administration
employees (as defined in 18 U.S.C. 202) performing ser- of Government contracts.
vices as experts, advisors, or consultants, or as members of
advisory committees, are not considered Government 3.702 Definition.
employees unless-- "Final conviction" means a conviction, whether entered

(1) The contract arises directly out of the individual's on a verdict or plea, including a plea of no/o contendere,
activity as a special Government employee; for which a sentence has been imposed.

(2) In the individual's capacity as a special
Government employee, the individual is in a position to 3.703 Authority.
influence the award of the contract; or Section l(e) of Public Law 87-849,18 U.S.C. 218 ('the

(3) Another conflict of interest is determined to Act"), empowers the President or the heads of executive
exist. agencies acting under regulations prescribed by the

President, to declare void and rescind contracts and other
3.602 Exceptlo&s. transactions enumerated in the Act, in relation to which

The agency head, or a designee not below the level of there has been a final conviction for bribery, conflict of
the head of the contracting activity, may authorize. an interest, or any other violation of Chapter 1 of Tile 18 of
exception to the policy in 3.601 only if them is a most the United States Code (18 U.S.C. 201-224). Executive
compelling reason to do so, such as when the Order 12448, November 4, 1983, delegates the President's
Government's needs cannot reasonably be otherwise met. aithority under the Act to the heads of the executive agen-

cies and military deparmnctts.
3.603 Responsibilitles of the contracting Wicer.

(a) Before awarding a contract, the contracting officer 3.704 Policy.
shall obtain an authorization under 3.602 if- (a) In cases in which there is a final conviction for any

(i) The contracting officer knows, or has reason to violation of 18 U.S.C. 201-224 in',olving or relating to con-
believe, that a prospective contractor is one to which tracts awarded by an agency, the agency head or designee,
award is otherwise prohibited under 3.601; and shall consider the facts available arod, if appropriate. may

(2) There is a most compelling reason to make an declare void and rescind contrvn, and recover the amounts
award to that prospective contractor, expended and property traasbened by ,!e agency in acco-
(b) The contracting officer shall comply with the dance with the policies and procedures of this subpar.

requirements and guidance in Subpart 9-5 before awarding (b) Since a final conviction und. r 18 U.S.C. 201-224
a contract to an organization owned or substantially owned relating to a contract also may justify the conclusion that W

or controlled by Government employees, the party involved is not presently responsib1e, the agency
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3.70S FEDERAL ACQUISITION REGULATION (FAR)S should consider initiating debarment proceedings in accce- (3) Specifically identify the final conviction on
dance with FAR Subpart 9.4, Debarment, Suspension, and which the action is based;
Ineligibility, if debarment has not been initiated, or is not in (4) State the amounts expended and property trans-
effect at the time the final conviction is entered. ferred under each of the contracts involved, and the

money and the property demanded to be returned;
3.705 Procedures. (5) Identify any tangible benefits received and

(a) Report•ng. The facts concerning any final conviction retained by the agency under the contract, and the value
for any violation of 18 U.S.C. 201-224 involving or relat- of those benefits, as calculated by the agency;
ing to agency contracts shall be reported promptly to the (6) Advise that pertinent information may be submit-
agency head or designee for that official's consideration, ted within 30 calendar days afwx receipt of the notice,
The agency head or designee shall promptly notify the and that. if requested within that time, a hearing shall be
Civil Division, Department of Justice, that the action is held at which witnesses may be presented and any wit-
being considered under this subpart. ness the agency presents may be confronted; and

(b) Decision. Following an assessment of the facts, the, (7) Advise that action shall be taken only after the
agency head or designee may declare void and rescind con- agency head or designee issues a final written decision
tracts with respect to which a final conviction has been on the proposed action.
entered, and recover the amounts expended and the proper- (e) Final Agency Decision. The final agency decision
ty transferred by the agency under the terms of the con- shall be based on the information available to the agency
tracts involved, head or designee, including any pertinent information sub-

(c) Decision-Making Process. Agency procedures gov- mitted or, if a hearing was held, presentfd at the hearing. If
erning the voiding and rescinding decision-making process the agency decision declares void and rescinds the contract,
shall be as informal as practicable, consistent with the prin- the final decision shall specify the amounts due and proper-
ciples of fundamental fairness. As a minimum, however, ty to be returned to the agency, and reflect consideration of
agencies shall provide the following: the fair value of any tangible benefits received and retained

(1) A notice of proposed action to declare void and by the agency. Notice of the decision shall be sent promptly
rescind the contract shall be made in writing and sent by by certified mail, return receipt requested. Rescission of
certified mail, return receipt requested. contracts under the authority of the Act and demand for

(2) A thirty calendar day period after receipt of the recovery of the amounts expended and property transferred
notice, for the contractor to submit pertinent information therefor, is not a claim within the meaning of the Contract
before any final decision is made. Disputes Act of 1978 (CDA), 41 U.S.C. 801-813, or Part

(3) Upon request made within the period for sub.nis- 32. Therefore, the procedures required by the CDA and the
sion of pertinent information, an opportunity shall be FAR for the issuance of a final contracting officer decision
afforded for a hearing at which witnesses may be pre- are. not applicable to final agency decisions unier this sub-
sented, and any witness the agency presents may be part, and shall not be followed.
confronted. However, no inquiry shall be inade regard-
ing the validity of the conviction. SUBPAIRT 34-LIMITATION ON THE PAYMENT

(4) If the agency head or designee decides to declare OF FUNDS TO INFLUENCE FEDERAL
void and resind the contracts involved, that official TRANSACTIONS
shall issue a written decision which-

(i) Staes that determination, 3.8o0 Scope of subpart
(ii) Reflects consideration of the fair value of any This subpart prescribes policies and procedures imple-

tangipble benefits received a&d retained by the agen- me,,ting section 319 of the Department of Interior and
cy; ard Related Agencies Appropriations Act, Pub. L. 101-121,

(iii) States the amount due and the property to be which added a new section 1352 to title 31, United States
returned to the agency. Code, entitled "Limitation on use of appropriated unds to

(d) Notice of Proposed Action. Te notice of proposed influence certain Federal contracting and financial trunjs-
action, as a minimum shall- tions" (thde Act).

(1) Advise that consideration is being given to
declaring void and rescinding contracts awarded by the 3.501 Definitions.
agncy, and recovering the amounts expended and prop- "Agency," as used in this -ection, means an executiveS erty transferred therefor, under the provisions of 18 agency as defined in 2.101.
U.S.C. 218; "Covered Fcderal action," as used in this section, means

(2) Specifically identify the contracts affected by the any of tht following Federal actions:
action; (a) The awarding of any Federal contract.
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/'AR, ".,PROPER BUSINESS PRACr!MES AND PERSONAL CONFLICTS OF INTEREST 3.802

(b) The making of any Federal grant. Indian tribe, tribal organization, or any other Indian organi-
(c) The making of any Federal loan. zation with respect Wo expenditures specifically permitted
(d) The entering into of any cooperative agreement. by other Federal law.
(e) The extension, continuation, renewal, amendment, "Regularly employed," as used in this section, means,

or modification of any Federal contract, grant, loan, or with respect to an officer or employee of a person requesting
cooperative agreement. or receiving a Federal contract, an officer or employee who

"Indian tribe" and "tribal organization," as used in this is employed by such person for at least 130 working days
section, have the meaning provided in section 4 of the within I year immediately preceding the date of the submis-
Indian Self-Determination and Education Assistance Act sion that initiates agency consideration of such person for
(25 U.S.C. 450B) and include Alaskan Natives. receipt of such contract. An officer or employee who is U

"Influencing or attempting to influence," as used in this employed by such person for less than 130 working days
s.ction, means making, with the intent to influence, any within 1 year imanediately preceding the date of the submis-
communication to or appearance before an officer or sion that initiates agency consideration of such person shall
employee of any agency, a Member of Congress, an officer be considered to be regularly employed as soon as he or she
or employee of Congress, or an employee of a Member of is employed by such person for 130 working days.
Congress in connection with any covered Federal action. "State," as used in this section, means a State of the

"Local government," as used in this section, means a United States, the District of Columbia, the
unit of government in a State and, if chartered, established, Commonwealth of Puerto Rico, a territory or possession of
or otherwise recognized by a State for the performance of a the United States, an agency or instrumentality of a State,
governmental duty, including a local public authority, a and multi-State, regional, or interstate entity having gov-
special district, an intrastate district, a council of govern- ernmental duties and powers.
ments, a sponsor group representative organization, and
any other instrumentality of a local governmenL 3.802 Prohibitions.

"Officer or employee of an agency." as used in this sec- (a) Section 1352 of title 31, United States Code,
tion, includes the following individuals who are employed among other things, prohibits a recipient of a Federal con-
by an agency: tract, grant, loan, or cooperative agreement from using

(a) An individual who is appointed to a position ni the appropriated funds to pay any person for influencing or
Government under title 5, United States Code, including a attempting to influence an officer or employee of any W
position under a temporary appointment; agency, a Member of Congress, an officer or employee of

(b) A member of the uniformed services, as defined in Congress, or an employee of a Member of Congress in
subsection 101(3), title 37, United States Code; connection with any of the following covered Federal

(c) A special Government employee, as defined in sec- actions: the awarding of any Federal contract; the making
tion 202, tide 18, United States Code; and of any Federal grant; the making of any Federal loan; the

(d) An individual who is a member of a Federal adviso- entering into of any cooperative agreement; or, the modifi-
ry committee, as defined by the Federal Advisory cation of any Federal contract, grant, loan, or cooperative
Committee Act, tide 5, United States Code, appendix 2. agreement.

"Person," as used in this section, means an individual, (b) The Act also requires offerors to fumsh a declara-
corporation, company, association, authority, firm, partner- tion consisting of both a certitication and a disclosure.
ship, society, State, and local government, regardless of These requirements are contained in the provision at
whether such entity is operated for profit or not for profit. 52.203-11, Certification and Disclosure Regarding
This term excludes an Indian tribe, tribal organization, or Payments to Influence Certain Federal Transactions, and
any other Indian organization with respect to expenditures the clause at 52.203-12, Limitation on Payments to
specifically permitted by other Federal law. Influence Certain Federal Transactions.

"Reasonable compensation," as used in this section, (1) By signing its offer, an offeror certifies that no
means, with respect to a regularly employed officer or appropriated funds have been paid or will be paid in
employee of any person, compensation that is consistent violation of the prohibitions in 31 U.S.C. 1352.
with the normal compensation for such officer or employee (2) The disclosure shall identify if any funds other
for work that is not furnished to, not funded by, or not fur- than Federal appropriated funds (including profit or fee
nished in cooperation with the Federal Government. received under a covered Federal action) have been

"Reasonable payment," as used in this section, means, paid, or will be paid, to any person for influencing or
with respect to professional and other technical services, a attempting to influence an officer or employee of any
payment in an amount that is consistent with the amount agency, a Member of Congress, an officer or employee
normally paid for such services in the private sector, of Coagress, or an employee of a Member of Congress

"Recipient," as used in this section, includes the con- in connection with a Federal contract, grant, loan. or
tractor and all subcontractors. This tei-. excludes an cooperative agreement.
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3.8.02 ___FEDERAL ACQUISITION REGULATION (FAR), (c) The prohibitions of the Act do not apply under the for that Federal action or for mee.ing requirements
following conditions: imposed by or pursuant to law as a condition for

(1) Agency and legislative liaison by own receiving that Federal action;
employees. (B) Any reasonable payment to a person, other

(i) The prohibition on the use of appropriated than an officer or employee of a person requesting
funds, in paragraph (a) of this section, does not apply or receiving a covered Federal action, if the pay-
in the case of a payment of reasonable compersation ment is for professional or technical services ren-
made to an officer or employee of a person request- dered directly in the preparation, submission, or
ing or receiving a covered Federal action if the pay- negotiation of any bid, proposal, or application for
meat is for agency and legislative liaison activities that Federal action, or for meeting requirements
not directly related to a covered Federal action, imposed by or pursuant to law as a condition for

(ii) For purposes of subdivision (cXIXi) of this receiving that Federal action. Persons other than
section, providing any information specifically officers or employees of a person requesting or
requested by an agency or Congress is permitted at receiving a covered Federal action include consul-
any time. tants and trade associations.

(iii) The following agency and legislative liaison (ii) For purposes of subdivision (cX2Xi) of this
activities are permitted at any time where they are section, "professional and technical services" shall be
not related to a specific solicitation for any covered limited to advice and analysis directly applying any
Federal action: professional or technical discipline. For example,

(A) Discussing with an agency the qualities drafting of a legal document accompanying a bid or
and characteristics (including individual demon- proposal by a lawyer is allowable. Similarly, technical
strations) of the person's products or services, con- advice provided by an engineer on the performance or
ditions or terms of sale, and service capabilities; operational capability of a piece of equipment ren-

(B) Technical discussions and other activities dered directly in the negotiation of a contwat is allow-
regarding the application or adaptation of the per- able. However, communications with the intent to
son's products or services for an agency's use. i.fluei.rc made by a professional (such as a licensed
(iv) The following agency and legislative liaison !awyer) or a technical person (such as a licensed

activities are permitwd where they are prior to formal accountant) are not allowable under this section unless
solicitation of any covered Federal action: they provide advice and analysis directly applying

(A) lMividing any information not specifically their professional or technical expertise and unless the
requested but necessary for an agency to make an advice or analysis is rendered directly and solely in the
informed decsion about initiation of a covered preparation, submission or negotiation of a covered
Federal action; Iederal action. Thus, for example, communications

(B) Technical discussions regarding the prepa- with the intent to influence made by a lawyer that do
ration of an unsolicited proposal prior to its offi- not provde legal advice or analysis directly and solely
cial submission; and related to the legal aspects of his or her client's propos-

(C) Capability presentations by persons seek- al, but generally advocate one proposal over another
ing awards from an agency pursuant to the provi- are not allowable under this section because the
sions of the Small Business Act, as amended by lawyer is not providing professional legal services.
Pub. L 95-507, and subsequent amendments. Similarly, communications with the intent to influence
(v) Only those activities expressly authorized by made by an engineer providing an engineering analy-

"subparagraph (c)(l) of this section are permitted sis prior to the preparation or submission of a bid or
under this section. proposal are not allowable under this section since the
(2) Professional and technical services, engineer is providing technical services but not direct-

(i) The prohibition on the use of appropriated ly in the preparation, subiaission or negotiation of a
funds, in paragraph (a) of this section, does not apply covered Federal action.
in the case of- (iii) Requirements imposed by or pursuant to law

(A) Payment of reasonable compensation as a condition for receiving a covered Federal award
made to an officer or employee of a person include those required by law or regulation and any
requesting or receiving a covered Federal action other requirements in the actual award documents.
or an extension, continuation, renewal, amend- (iv) Only those services expressly authorized by
meat, or modification of a covered Federal action, subdivisions (c)(2)(i)(A) and (B) of this section are
if payment is for professional or technical services permitted under this section.
rendered directly in the preparation, submission, (v) The reporting requiruemnts of 3.803(a) shall
or negotiation of any bid, proposal, or application not apply with respect to payments of reasonable
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PART 3--IMPROPER BUSINESS PRACTICES AND PERSONAL CONFLICTS OF INTEREST 3sog

compensation made to regularly employed officers or and disclosures as required by the provision at 52.203-11,
employees of a pemson. Certification and Disclosure Regarding Payments to

Influence Certain Federal Transactions, prior to the award
3.803 Certification and disclosure, of any contract exceeding $100,000.

(a) Any contractor who requests or receives a Federal (b) The contracting officer shall forward a copy of all
contract exceeding $100,000 shall submit the certification contractor disclosures furnished pursuant to the clanse at
and disclosures required by the provision at 52.203-11, 52.203-12, Limitation on Payments to Influence Certain
Certification and Disclosure Regarding Payments to Federal Transactions, to the official designated in accor-
Influence Certain Federal Transactions, with its offer. dance with agency procedures, for subsequent submission
Disclosures under this section shall be submitted to the to Congress. The original of the disclosure shall be
contracting officer using OMB standard form LLL, retained in the contract file.
Disclosure of Lobbying Activities.

(b) The contactor shall file a disclosure form at the end 3.805 Exemption.
of each calendar quarter in which there occurs any event that The Secretary of Defense may exempt, on a case-by-
materially affects the accuracy of the information contained case basis, a covered Federal action from the prohibitions
in any disclosure form previously filed by such person under of this section whenever the Secretary determines, in writ-
paragraph (a) of this section. An event that materially ing, that such an exemptien is in the national interest. The
affects the accuracy of the information reported includes- Secretary shall transmit a copy of such exemp-

(1) A cumulative increase of $25,000 or more in the tion to Congress immediately after making such a determi-
amount paid or expected to be paid for influencing or nwiop.
attempting to influence a covered Federal action; or

(2) A change in the person(s) or individual(s) influ- 3.806 Processing suspected violations.
encing or attempting to influence a covered Federal Suspected violations of the requirements of the Act shall
action; or be referred to the official designated in agency procedures.

(3) A change in the officer(s), employee(s), or
Member(s) of Congress contacted to influence or 3.807 Civil penalties.
attempt to influence a covered Federal action. Agencies shall impose and collect civil penalties pur-
(c) The contractor shall require the submittal of a certi- suant to the provisions of the Program Fraud and Civil

fication, and -f required, a disclosure form, by any person Remedies Act, 31 U.S.C. 3803 (except subsection (c)),
who requests or receives any subcontract exceeding 3804-ý408, and 3812, insofar as the provisions therein are
$100,000 under the Federal .ortract not inconsistent with the requirements of this subpart.

(d) All subcontractor disclosure forms (but not certifica-
tions), shall be forwarded from tier to tier until received by 3.808 Solicitation provision and contract clause.
the prime contractor. The prime contractor shall submit all (a) The provision at 52.203-11, Certification and
disclosure forms to the contracting officer at the end of the Disclosure Regarding Payments to Influence Certain
calendar quarter in which the disclosure form is submitted Federal Transactions, shall be included in solicitations
by the subcontractor. Each subcontractor certification shall expected to exceed $100,000.
be retained in the subcontract file of the awarding contractor. (b) The clause at 52.203-12, Limitation on Payments

to Influence Certain Federal Transactions, shall be
3.804 Policy. included in solicitations and contracts expected to exceed

(a) The contracting officer shall obtain certifications $100,000.
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PART 52-SOLICITATION PROVISIONS AND CONTRACT CLAUSES 52.203-7

"Kickback," as used in this clause, means any money,
fee, commission, credit, gift, gratuity, thing of value, or
compensation of any kind which is provided, directly or
indirectly, to any prime Contractor, prime Contractor
employee, subcontractor, or subcontractor employee for the
purpose of improperly obtaining or rewarding favorable
treatment in connection with a prime contract or in connec-
tion with a subcontract relating to a prime contrct..

"Person," as used in this clause, means a corporation,
parutnhip, business association of any kind, trus, joint-
stock company, or individual.

"Prime contract," as used ian this clause, means a con-
tract or contractual action entered into by the United States
for the purpose of obtaining supplies, materials, equipment,
or services of any kind.

"Prime Contracor" as used in this clauseý means a purso
who has entered into a prime contract with the United States.

"Prime Contractor employee," as used in this clause,
means any officer, partner, employee, or agent of a prime
Contractor.

"Subcontract," as used in this clause, means a contract
or contractual action entered into by a prime Contractor or
subcontractor for the purpose of obtaining supplies, materi-
als, equipment, or services of any kind under a prime con-
tract.

"Subcontractor," as used in this clause, (1) means any
person, other than the prime Contractor, who offers to fur-
nish or furnishes any supplies, materials, equipment, or ser-
vices of any kind under a prime contract or a subcontract
entered into in connection with such prime contract, and
(2) includes any person who offers to furnish or furnishes

52.203-6 Pestrictions on Subcontractor Sales to the general supplies to the prime Contractor or a higher tier
Government. subcontractor.
As prn-sribed in 3,503-2, insert the following clause: "Subcontractor employee," as used in this clause, means

RESTRICTIONS ON SUBCONTRACTOR SALES TO any officer, partner, employee, or agent of a subcontractor.
THE GOVTRINMENT (JUL 1985) (b) The Anti-Kickback Act of 1986 (41 U.S.C. 51-58)

(a) Except as provided in (b) below, the Contractor shall (the Act), prohibits any person from-
not ente into any agreement with an actual or prospective (1) Providing or attempting to provide or offering to
subcontractor, nor otherwise act in any manner, which has provide any kickback;
or may have the effect of restricting sales by mach subcon- (2) Soliciting, accepting, or attempting to accept any
tractors directly to the Government of any item or proctss kickback; or
(including computer software) made or furnished by the (3) Including, directly or indirectly, the amount of
subcontractor under this contract or under any follow-on any kickback in thd contract price charged by a prime
production contract. Contractor to the United States or in the contract price

(b) The prohibition in (a) above does not preclude the charged by a subcontractor to a prime Contractor or
Contractor from asserting rights that are otherwise autho- higher tier subcontractor.
rized by law or regulation. (cXl) The Contractor shall have in place and follow

(c) The Contractor agrees to incorporate the substance reasonable procedures designed to prevent and detect pos-
of this clause, including this paragraph (c), in all subcon- sible violations de.cribed in paragraph (b) of this clause in
tracts under this contract. its own operations and direct business relationships.

(End of clause) (2) When w'e Contractor has reasonable grounds to
believe that a violation described in paragraph (b) of this

52.203.7 Anti-Kickback Procedures. clause may have occurred, the Contractor shall promptly
As prescribed in 3.502-3. insert the following clause: report in writing the possible violation. Such reports

ANTI-KICKBACK PROCEDURES (OCT 1988) shall be made to the inspector general of the contracting
(a) Definitions. agency, the head of the contracting agency if the agency
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does not have an inspector general, or the Department of (3) Violations or possible violations: (Continue on
Justice. plain bond paper if necessary and label Certiftcate of

(3) The Contractor shall cooperate fully with any Procurement Integrity (Continuation Sheet), ENTER
Federal agency investigating a possible violation NONE IF NONE EXIST)
described in paragraph (b) of this clause.

(4) The Contracting Officer may (i) offset the amount
of the kickback against any monies owed by the United
States under the prime contract anx/or (ii) direct that the (4) I agree that, if awarded a contract under this
Prime Contractor withhold from sums owed a subcontrac- solicitation, the certifications required by subsection
tor under the prime contrict the amount of the kickback. 27(e)(l)(B) of the Act shall be maintained in accordance
The Contracting Officer may order that monies withheld with paragraph (f) of this provision.
under subdivision (cX4Xii) of this clause be paid over to [Signature of the officer or employee responsible for the
the Government unless the Government has already offset offer and date]
those monies under subdivision (cX4)(i) of this clause. In [fyped name of the officer or employee responsible for the
either case, the Prime Contractor shall notify the offer]
Contracting Officer when the monies are withheld. *Subsections 27(a), (b), and (d) are effective on December 1, I

(5) The Contractor agrees to incorporate the sub- 1990. Subsection 27(f) is effective on June 1, 1991.
stance of this clause, including subparagraph (cX5) but THIS CERTIFICATION CONCERNS A MATTER WITH-
excepting subparagraph (cXl), in all subcontracts under IN THE JURISDICTION OF AN AGENCY OF THE
this contract. UNITED STATES AND THE MAKING OF A FALSE,

(End of clause) FICTITIOUS, OR FRAUDULENT CERTIFICATION
MAY RENDER THE MAKER SUBJECT TO PROSECU-

52.203-8 Requirement for Certificate of Procurement TION UNDER TITLE 18, UNITED STATES CODE,
Integrity. SECTION 1001.
As prescribed in 3.104-10(a), insert the following provi- (End of certification)

sion: (cX1) For procurements using sealed bidding proce-
REQUIREMENT FOR CERTIFICATE OF dures, the signed certifications shall be submitted by each

PROCUREMENT INTEGRITY (NOV 1990) bidder with the bid submission except for procurements U
(a) Definitions. The definitions at FAR 3.104-4 are using two-step sealed bidding procedure (see Subpart

hereby incorporated in this provision. 14.5). For those procurements, the certifications shall be
(b) Certifications. As required in paragraph (c) of this submitted with submission of the step two sealed bids. A

provision, the officer or employee responsible for this offer certificate is not required for indefinite delivery contracts
shall execute the following certification: (see Subpart 16.5) unless the total estimated value of all

CERTIFICATE OF PROCUREMENT INTEGRITY orders eventually to be placed under the contract is expect-
(1) I, [Name of certifer], am the officer or employee ed to exceed $100,000.

responsible for the preparation of this offer and hereby (2) For contracts and contract modifications which
certify that, to the best of my knowledge and belief, with include options, a certificate is required when the aggre-
the exception of any information described in this certifi- gate value of the contract or contract modification and
cate, I have no information concerning a violation or all options (see 3.104-4(e)) exceeds $100,000.
possible violation of subsection 27(a), (b), (d), or (f) of (3) Failure of a bidder to submit the signed certifi-
the Office of Federal Procurement Policy Act, as amend- cate with its bid shall render the bid nonresponsive.
ed* (41 U.S.C. 423), (hereinafter referred to as "the (d) Pursuant to FAR 3.104-9(d), the Offeror may be
Act"), as implemented in the FAR, occurring during the requested to execute additional certifications at the request
conduct of this pwocurnment (solicitation number). of the. Government. Failure of an Offeror to submit the

(2) As required by subsection 27(eXIXB) of the Act, additional certifications shall cause its offer to be rejected.
I further certify that, to the best of my knowledge and (e) A certification containing a disclosure of a violation
belief, each officer, employee, agent, representative, and or possible violation will not necessarily result in the with-
consultant of [Name of Offeror] who has participated holding of award under this solicitation. However, the
personally and substantially in the preparation or sub- Government. after evaluation of the disclosure, may cancel
mission of this offer has certified that he or she is famil- this procurement or take any other appropriate actions in
iar with, and will comply with, the requirements of sub- the interests of the Government, such as disqualification of
section 27(a) of the Act, as implemented in the FAR, the Offeror.
and will report immediately to me any information con- (f) In making the certification in paragraph (2) of the i
cerning a violation or possible violation of subsections certificate, the officer or employee of the competing con- I

g 27(a), (b), (d), or (f) of the Act, as implemented in the tractor responsible for the offer may rely upon a one-time
FAR. pertaining to this procurement certification from each individual required to submit a

166 - 30



FAC 90--2 NOVEMBER 30, 1990

PART 52-SOLICITATION PROVISIONS AND CONTRACT CIAUSES 52.203-9

certification to the competing contractor, supplemented by (4) For contracts and contract modifications which
periodic training. These certifications shall be obtained at include options, a certificate is required when the aggre-
the earliest possible date after an individual required to certi- gate value of the contract or contract modification and
fy begins employment or association with the contractor. If all options (see 3.104-4(e)) exceeds $100,000.
a contractor decides to rely on a certification executed prior (5) For purposes of contracts entered into under sec-
to the suspension of section 27 (i.e., prior to December 1. tion 8(a) of the SBA, the business entity with whom the
1989), the Contractor shall ensure that an individual who has SBA contracts, and not the SBA, shzUl be required to
so certified is notified that section 27 has been reinstated, comply with the certification requirements of subsection
These certifications shall be maintained by the Contractor 27(e). The SBA shall obtain the signed certificate from
for 6 years from the date a certifying employee's employ- the business entity and forward the certificate to the
ment with the company ends or, for an agent, representative, Contracting Officer prior to the award 'f a contract to
or consultant, 6 years from the date such individual ceases to the SBA.
act on behalf of the Contractor. (6) Failure of an Offeror to submit the signed certifi-

(g) Certifications under paragraphs (b) and (d) of this cate within the time prescribed by the Contracting
provision are material representations of fact upon which Officer shall cause the offer to be rejected.
reliance will be placed in awarding a contract.

(End of provision) 52.203-9 Requirement for Certificate of Procurement
Alternate I (SEP 1990). Procurements using other than Integrity---Modification.

seaied bidding procedures: As prescribed in 3.104-10(b), insert the following
(c) For procurements, including contract modifications, clause:

in excess of $100,000 made using procedures other than REQUIREMENT FOR CERTIFICATE OF PROCURE-
sealed bidding, the signed certifications shall be submitted MENT INTEGRITY-MODIFICATION (NOV 1990)
by the successful Offeror to the Contracting Officer within (a) Defuntions. The definitions set forth in FAR 3.104- I
the time period specified by the Contracting Officer when 4 are hereby incorporated in this clause.
requesting the certificates except as provided in subpara- (b) The Contractor agrees that it will execute the certifi-
graphs (cXl) through (cX5) of this clause. In no event cation set forth in paragraph (c) of this clause when. shall the certificate be submitted subsequent to award of a requested by the Contracting Officer in connection with the
contract or execution of a contract modification: execution of any modification of this contract.

(1) For letter contracts, other unpriced contracts, or (c) Certification. As required in paragraph (b) of this
unpriced contract modifications, whether ov not the clause, die officr or employee responsible for the modifi-
unpriced contract or modification contains a maximum c,1 ion proposal shall execute the following certification:
or not to exceed price, the signed certifications shall be CERTIFICATE OF PROCUREMENT INTEGRITY-
submitted prior to the award of the letter contract, MODIFICATION (NOV 1990)
unpriced contract, or unpriced contract modification, (1) I, [Naý1e of certifier] am the officer or employee
and prior to the definitization of the letter contract or the responsible for the preparation of this modification pro-
establishment of the price of the unpriced contract or posal and hereby certify that, to the bezt of my knowl-
unpriced contract modification. The second certifica- edge and belief, with the exception of any information
tion shall apply only to the period between award of the described in this certification, I have no information
letter contract and execution of the docu-nent definitiz- concerning a violation or possible violation of subsec-
ing the letter contract, or award of the unpriced contract tion 27(a), (b). (d), or (f) of the Office of Federal
or unpriced contract modification and execution of the Procurement Policy Act, as amended* (41 U.S.C. 423),
document establishing the definitive price of such (hereinafter referred to as "the Act"), as implemented in
unpriced contract or unpriced contract modification. the FAR, occurring during the conduct of this procure-

(2) For basic ordering agreements, prior to the exe- ment (contrac and mo dication number).
cution of a priced order, prior to the execution of an (2) As required by subsection 27(e)(1)(B) of the Act,
unpriced order, whether or not the unpriced order con- I further crxnify that to the best of my knowledge and
tains a maximum or not to exceed price; and, prior to belief, each officer, employee, agent, representative, and
establishing the price of an unpriced order. The second consultant of [Name of Offeror] who ha, participated
certificate to be submitted for unpriced orders shall personally and substantially in the preparation or sub-
apply only to the period between award of the unpriced mission of this proposal has certified that he or she is
order and execution of the document establishing the familiar with, and will comply with, the requirements of
definitive price for such order. subsection 27(.) of the Act, as implemented in the FAR,

(3) A certificate is not required for indefinite deliv- and will report immediately to me any information con-
ery contracts (see Subpart 16.5) unless the total estimat- cerning a violation or possible violation of subsections
ed value of all orders eventually to be placed under the 27(a), (b). 1d). or (f) )f the Act, as implemented in the
contract is expected to exceed $100,000. FAR. pertaiiing to this procurement
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(3) Violatioc.. or possible violations: (Continue on implemented in the FAR. In the case of a contract modifica-
plain bond papef if necessary and label Certificate of tion, the fee subject to reduction is the fee specified in the
Procurement Integrity-Modification (Continuation particular contract modification at the time of execution,
Shket), ENTER "NONE" IF NONE EXISTS) except as provided in subparagraph (bX5) of this clause.

(b) The price or fee reduction referred to in paragraph
(a) of this clause shall be-

(1) For cost-plus-fixed-fee contracts, the amoun.m of
ISignature of the officer or employee responsible for the the fee specified in the contract at the tine of award;
modification proposal and date] (2) For cost-plus-incentive-fee contracts, the target
[Typed name of the officer or employee responsible for the fee specified in the contract at the time of award,
modification proposal) notwithstanding any minimum fee or "fee floor" speci-
"'Subsections 27(a), (b), and (d) are effective on December 1, fled in the contract;
1990. 5absection 27(f) is effective on June 1, 1991. (3) For cost-plus-award-fee contracts-
TH!S CERIVFICATION CONCERNS A MArrER WITH- (i) The base fee established in the contract at the
IN THE JURISDICTION OF AN AGENCY OF THE time of contract award;
UNITED STATES AND THE MAKING OF A FALSE, (ii) If no base fee is specified in the contract, 30
FICTITIOUS, OR FRAUDULENT CERTIFICATION percent of the amount cf each award fee otherwise
MAY RENDER THE MAKER SUBJECT TO PROSECU- payable to the Contractor for each award fee evalua-
TION UNDER TITLE 18, UNITED STATES CODE, tion period or at each award fee determination point.
SECTION 1001. (4) For fixed-price-incentive contracts, the

(End of certification) Government may-
(d) In making the certification in paragraph (2) of the (i) Reduce the contract target price and contract

certificate, the officer or employee of the competing target profit both by an amount equal to the initial
Corgractor rusoonsible for the offer or bid, may rely upon a target profit specified in the contract at the time of
one-time certification from each individual required to sub- contract award, or
mit a certification to the competing Contractor, supplement- (ii) If an immediate adjustment to the contract tar
ed by periodic training. These certifications shall be get price and contract target profit would have a sig-
obtained at the earliest possible date after an individual nificant adverse impact on the incentive price revi-
required to certify begins employment or association with sion relationship under the contract, or adversely i
the contractor. If a contractor decides to rely on a certifica- affect the contract financing provisions, the
tion executed prior to the suspension of section 27 (i.e., prior Contracting Officer may defer such adjustment until
to December 1, 1989), the Contractor shall ensu~re that an establishment of the total final price of the contract.
individual who has so certified is notified that section 27 has The total final price established in accordance with
been reinstated. These certifications shall be maintained by the incentive price revision provisions of the contract
the Contractor for a period of 6 years from the date a certify- shall be reduced by an amount equal to the initial tar-
ing employee's employment with the company ends or, for get profit specified in the contract at the time of con-
an agency, representative, or consultant, 6 years from the tract award and such reduced price shall be the total
date such individual ceases to act on behalf of the contractor. final contract price.

(e) The certification required by paragraph (c) of this (5) For firm-fixed-price contracts or contract modifi-
clause is a material representation of fact upon which cations, by 10 percent of the initial contract price; 10
reliance will be placed in executing this modification. percent of the contract modification price; or a profit

(End of clause) amount determined by the Contracting Officer from
records or documents in existence prior to the date of

52.203-10 Price or Fee Adjustment for Illegal or the centractawardormodification.
Inproper Activity. (c) The Government may, at its election, reduce a prime
As prescribed in 3.104-10(c), insert the following contractor's price or fee in accordance with the procedures

clause: of paragraph (b) of this clause for violations of the Act by
PRICE OR FEE ADJUSTMENT FOR ILLEGAL OR its subcontractors by an amount not to exceed the amount

IMPROPER ACTIVITY (SEP 1990) of profit or fee reflected in the subcontract at the time the
(a) The Govemment, at its election, may reduce the price subcontract was first definitively priced.

of a fixed-price type contract or contract modification and the (d) In addition to the remedies in paragraphs (a) and (c)
total cost and fee under a cost-type contract or contract modi- of this clause, the Government may terminate this contract
fication by the amount of profit or fee deermined as set forth for default. The rights and remedies of the Government
in paragraph (b) of this clause if the head of the contracting specified herein are not exclusive, and are in addition to
activity or his or her designee determines that there was a any other rights and remedies provided by law or under this
violation of subsection 27(a) of the Office of Federal contract.
Procuremcnt Policy Act, as amended (41 U.S.C. 423), as (End of clause)
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52.203.11 Certification and Disclosure Regarding (a) Definitions.
Payments to Influence Certain Federal Transactions. "Agency," as used in this clause, means executive agen-
As prescribed in 3.808, insert the following provision: cy as defined in 2.101.

CERTIFICATION AND DISCLOSURE REGARDING "Covered Federal action," as used in this clause, means
PAYMENTS TO INFLUENCE CERTAIN FEDERAL any of the following Federal actions:

TRANSACTIONS (JAN 1990) (a) The awarding of any Federal contract.
(a) The definitions and prohibitions contained in the (b) The making of any Fedenil grant.

clause, at FAR 52.203-12, Limitation on Payments to (c) The making of any Federal loan.
Influence Certain Federal Transactions, included in this (d) The entering into of any cooperative agreemenL
solicitation, are hereby incorporated by reference in para- (e) The extension, continuation, renewal, amendment,
graph (b) of this certification, or modification of any Federal contract, grant, loan, or

(b) The offeror, by signing its offer, hereby certifies cooperative agreement.
to the best of his or her knowledge and belief as of "Indian tribe" and "tribal organization," as used in this
December 23, 1989, that- clause, have the meaning provided in section 4 of the

(1) No Federal appropriated funds have been paid or Indian Self-Determination and Ed-ication Assistance Act
will be paid to any person for influencing or attempting (25 U.S.C. 450B) and include Alaskan Natives.
to influence an officer or employee of any agency, a "Influencing or attempting to influence," as used in this
Member of Congress, an officer or employee of clause, means making, with the intent to intluence, any
Congress, or an employee of a Member of Congress on communication to or appearance before an officer or
his or her behalf in connection with the awarding of any employee of any agency, a Member of Congress, an officer
Federal contract, the making of any Federal grant, the or employee. of Congress, or an employee of a Member of
making of any Federal loan, the entering into of any Congress in connection with any covered Federal action.
cooperative agreement, and the extension, continuation, "Local government," as used in this clause, meatis a unik
renewal, amendment or modification of any Federal of government in a State and, if chartered, established, or
contract, grant, loan, or cooperative agreement; otherwise recognized by a State for the performance of a

(2) If any funds other than Federal appropriated governmental duty, including a local public authority, a
funds (including profit or fee received under a covered special district, an intrastate district, a council of govern-
Federal transaction) have been paid. or will be paid, !o ments, a sponsor group representative organization, and
any person for influencing or attempting to influence an any other instrumentality of a local government.
officer or employee of any agency, a Member of "Officer or employee of an agency," as used in this
Congress, an officer or employee of Congress, or an clause, includes the following individuals who are
employee of a Member of Congress on his or her behalf employed by an agency:
in connection with this solicitation, the offeror shall (a) An individual who is appointed to a position in the
complete and submit, with its offer, OMB standard lorm Government under tide 5, United States Code, including a
LLL, Disclosure of Lobbying Activities, to the position under a temporary appointment.
Contracting Officer, nnd (b) A member of the uniformed services, as defined in

(3) He or she will include the language of this certi- subsection 101(3), title 37, United States Code.
fication in all subcontract awards at any tier and require (c) A special Government employee, as defined in sec-
that all recipients of subcontract awards in excess of tion 202, tide 18, United States Code.
$100,000 shall certify and disclose accordingly. (d) An individual who is a member of a Federal adviso-
(c) Submission of this certification and disclosure is a ry committee, as defined by the Federal Advisory

prerequisite for making or entering into this contract Commiuee'Act, title 5, United States Code, appendix 2.
"imposed by section 1352, title 31, United States Code. "Person," as used in this clause, means an individual,
Any person who makes an expenditure prohibited under corporation, company, association, authority, firm, partner-
this provision or who fails to file or amend the disclosure ship, society, State, and local government, regardless of
form to be filed or amended by this provision, shall be sub- whether such entity is operated for profit, or not for profit.
ject to a civil penalty of not less than $10,000, and not This term excludes an Indian tribe, tribal organization, or
more than $100,000, for each such failihre. any other Indian organization with respect to expenditures

(End of provision) specifically permitted by other Federal law.
"Reasonable compensation," as used in this clause,

52.203-12 Limitation on Payments to Influence Certain means, with respect to a regularly employed officer or
Feder-al Transactions. employee of any person, compensation that is consistent. As prescribed in 3.808, insert the following clause: with the normal compensation for such officer or employee

LIMITATION ON PAYMENTS TO INFLUENCE (or work that is not furnished to, not funded by, or not fur-
CERTAIN FEDERAL TRANSACTIONS (JAN 1990) nished in cooperation with the Federal Government.
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"Reasonable payment," as used in this clause, means, (i) Agency and legislative liaison by own
with respect to professional and other technical services, employees.
a payment in an amount that is consistent with the (A) The prohibition on the use of appropriated
amount normally paid for such services in the private funds, in subparagraph (b)(1) of this clause, does
sector. not apply in the case of a payment of reasonable

"Recipient," as used in this clause, includes the compensation made to an officer or employee of a
Contractor and all subcontractors. This term excludes an person requesting or receiving a covered Federal
Indian tribe, tribal organization, or any other Indian organi- action if the payment is for agency and legislative
zation with respect to expenditures specifically permitted liaison activities not directly related to a covered
by other Federal law. Federal action.

"Regularly employed," as used in this clause, means, (B) For purposes of subdivision (b)(3)(iXA) of
with respect to an officer or employee of a person request- this clause, providing any information specifically
ing or receiving a Federal contract, an officer or employee requested by an agency or Congress is permitted
who is employed by such person for at least 130 working at any time.
days within 1 year immediately preceding the date of the (C) The following agency and legislative liai-
submission that initiates agency consideration of such per- son activities are permitted at any time where they
son for receipt of such contract. An officer or employee are not related to a specific solicitation for any
who is employed by such person for less than 130 working covered Federal action:
days within 1 year immediately preceding the date of the (1) Discussing with an agency the qualities
submission that iditiates agency consideration of such per- and characteristics (including individual
son shall be considered to be regularly employed as soon as demonstrations) of the person's products or
he or she is employed by such person for 130 working services, conditions or terms of sale, and ser-
days. vice capabilities.

"State," as used in this clause, means a State of the (2) Technical discussions and other activi-
United States, the District of Columbia, the ties regarding the application or adaptation of
Commonwealth of Puerto Rico, a territory or possession of the person's products or services for an agen-
the United States, an agency or instrumentality of a State, cy's use.
and multi-State, regional, or interstate entity having gov- (D) The following agency and legislative liai- -
ernmental duties and powers. son activities are permitted where they are prior to

(b) Prohibitions. formal solicitation of any covered Federal
(1) Section 1352 uf title 31, United States Code, action-

among other things, proh~ibis a recipient of a Federal (1) Providing any information not specifi-
contract, grant, loan, or cooperative agreement from cally requested but necessary for an agency to
using appropriated funds to pay any person for influenc- make an informed decision about initiation of a
ing or attempting to influence an officer or employee of covered Federal action;
any agency, a Member of Congress, an officer or (2) Technical discussions regarding the
emp!oyee of Congress, or an employee of a Member of preparation of an unsolicited proposal prior to
Congress in connection with any of the following cov- its official submission; and
ered Federal actions: the awarding of any Federal con- (3) Capability presentations by persons
tuact; the making of any Federal grant; the making of seeking awards from an agency pursuant to the
any Federal loan; the ente-ing into of any cooperative provisions of the Small Business Act, as
agreemert; or the modification of any Federal contract, amended by Pub. L. 95-507, and subsequent *

grant, loan, or cooperative agreemente amendments.
(2) The Act also requires Contractors to furnish a dis- (E) Only those services expressly authorized

closure if any furids other than Federal appropriated by subdivision (b)(3)(i)(A) of this clause are per-
funds (including prcfit or fee received under a covered minted under this clause.
Federal transaction) have been paid, or will be paid. to (6i) Professional and technical services.
any person for influencing or attempting to influence an (A) The prohibition on the use of appropriated
officer or employee of any agency, a Member of funds, in subparagraph (b)(l) of this clause, does
Congress, an officer or employee of Congress, or an not apply in the case of-
employee of a Member of Congress in connection wi.h (1) A payment of reasonable compensation
a Federal contract, grant, loan, or cooperative agree- made to an officer or employee of a person _
imenL requesting or receiving a covered Federal

(3) The prohibitions of the Act do not apply under action or an extension, continuation, renewal, W
the following conditions: amendment, or modification of a covered
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Federal action, if payment is for professional or preparation, submission or negotiation of a cov-
technical services rendered directly in the ered Federal action.
preparation, submission, or negotiation of any (C) Requirements imposed by or pursuant to
bid, proposal, or application for that Federal law as a condition for receiving a covered Federal
action or for meeting requirements imposed by award include those required by law or regulation
or pursuant to law as a condition for receiving and any other requirements in the actual award
that Federal action, documents.

(2) Any reasonable payment to a person, (D) Only those services expressly authorized
other than an officer or employee of a person by subdivisions (t)(3Xii)(A)(1) and (2) of this
requesting or receiving a covered Federal clause are permitted under this clause.
action or an extension, continuation, renewal, (E) The reporting requirements of FAR
amendment, or modification of a covered 3.803(a) shall not apply with respect to payments
Federal action if the payment is for profession- of reasonable compensation made to regularly
al or technical services rendered directly in the employed officers or employees of a person.
preparation, submission, or negotiation of any- (c) Disclosure.
bid, proposal, or application for that Federal (1) The Contractcr who requests or receives from an
action or for meeting requirements imposed by agency a Federal contract shall file with that agency a
or pursuant to law as a condition for receiving disclosure form, OMB standard form LLL, Disclosure
that Federal action. Persons other than officers of Lobbying Activities, if such person has made or has
or employees of a person requesting or receiv- agreed to make any payment using nonappropriated
ing a covered Federal action include consul- funds (to include profits from any covered Federal
tants and trade associations. action), which would be prohibited wider subparagraph
(B) For purposes of subdivision (b)(3Xii)(A) (bXl) of this clause, if paid for with appropriated funds.

of this clause, "professional and technical ser- (2) The Contractor shall file a disclosure forn at the
vices" shall be limited to advice and analysis end of each calendar quarter in which there occurs any
directly applying any professional or technical event that materially affects the accuracy of the informa-
discipline. For example, drafting of a legal doc- Lion contained in any disclosure form previously fided
ument accompanying a bid or proposal by a by such person under subparagraph (c)(1) of this clause.
lawyer is allowable. Similarly, technical advice An event that materially affects the accuracy of the
provided by an engineer on the performance or information reported includes--
operational capability of a piece of equipment (i) A cumulative increase of $25,000 or more in
rendered directly in the negotiation of a contract the amount paid or expected to be paid for influenc-
is allowable. However, communications with ing or attempting to influence a covered Federal
the intent to influence made by a professional action; or
(such as a licensed lawyer) or a technical person (ii) A change in the person(s) or individual(s)
(such as a licensed accountant) are not allowable influencing or attempting to influence a covered
under this section unless they provide advice Federal action; or
and analysis directly applying their professional (iii) A change in the offic.a(s), employee(s), or
or technical expertise and unless the advice or Member(s) contacted to influence or attempt to influ-
analysis is rendered directly and solely in the ence a covered Federal action.
preparation, submission or negotiation of a coy- (3) The Contractor shall require the submittal of a
ered Federal action. Thus, for example. commu- certification, and if required, a disclosure form by any
nications with the intent to influence made by a person who requests or receives any subcontract exceed-
lawyer that do not provide legal advice or analy- ing $100,000 under the Federal contiact.
sis directly and solely related to the legal aspects (4) All subcontractor disclosure forms (but not certi-
of his or her client's proposal, but generally fications) shall be forwarded from tier to tier until
advocate one proposal over another are not received by the prime Contractor. The prime Contractor
allowable under this section because the lawyer shall submit all disclosures to the Contracting Officer at
is not providing professional legal services, the end of the calendar quarter in which the disclosure
Similarly, communications with the intent to form is submitted by the subcontractor. Each subcon-
influence made by an engineer providing an tractor certification shall be retained in the subcontract
engineering analysis prior to the preparation or file of the awarding Contractor.
submission of a bid or proposal are not allow- (d) Asreement. The Contractor agrees not to make any
able under this section since the engineer is pro- payment prohibited by this clause.
viding technical services but not directly in the (e) Penalties.
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(1) Any pwson who makes an expenditure prohibit- 52.204-1 Approval of Contract.
ed under paragraph (a) of this clause or who fails to file As prescribed in 4.103, insert the following clause:
or amend the disclosure form to be tiled or amended by APPROVAl. OF CONTRACT (DEC 1989)
paragraph (b) of this clause shall be subject to civiP This contract is subject to the written approval of
penalties as provided for by 31 U.S.C. 1352. An impo- (identify title of designated agency official here] and shall
sition of a civil penalty does not prevent the not be binding until so approved.
Government from seeking hny other remedy that may be (End of clause)
applicable.

(2) Contractors may rely without liability on the rep- 52.204-2 Security Requirements.
resentation made by their subcontractors in the certifica- As prescribed in 4.404(a), insert the following clause in
tion and disclosure form. solicitations and contracts whtun the contract may require
(f) Cost allowability. Nothing in this clause makes access to classified information, unless the conditions spec-

allowable or reasonable any costs which would otherwise ified in 4.404(d) apply:
be unallowable or unreasonable. Conversely, costs made SECURITY REQUIREMENTS (APR 1984)
specifically unallowable by the requirements in this clause (a) This clause applies to the extent that this contract
will not be made allowable under any other provision, involves access to information classified "Confidential,"

(End of clause) "Secret," or "Top SecretL"
(b) The Contractor shall comply with (1) the Security

52.203-13 Procurement Integrity--Service Agreement (DD Form 441). including the Department of
Contracting. Defense Industrial Security Manual for Safeguarding
As prescribed in 3.104-10(d), insert the following Classified Informadion (DOD 5220.22-M), and (2) any

clause: revisions to that manual, notice of which has been fur-
PROCUREMENT INTEGRITY--SERVICE nished to the Contractor.

CONTRACTING (SEP 1990) (c) If. subsequent to the date of this contract, the securi-
(a) Definitions. The definitions in FAR 3.104-4 are ty classification or security requirements under this con-

hereby incorporated in this clause, tract are changed by the Government and if the changes
(b) The Contractor shall establish a procurement ethics cause an increase or decrease in security costs or otherwise

training program for its employees serving as procurement affect any other term or condition of this contract, the con
officials. The program shall, as a minimum- tract shall be subject to an equitable adjustment as if the

(1) Provide for the distrib'ition of written ezplana- changes were directed under the Changes clause of this
tions of the provisions of section 27 of the Office of contract.
Federal Procurement Policy Act, as amended (41 U.S.C. (d) The Contractor agrees to insert terms that conform
423), as implemented in the FAR to such employees; substantially to the language of this clause, including this
and paragraph (d) but excluding any reference to the Changes

(2) Require each such employee, as a condition of clause of this contract, in all subcontracts under this con-
serving as a procurement official, to certify to the tract that involve access to classified information.
Contracting Officer that he or she is familiar with the (End of clause)
provisions of the Act, as implemented in the FAR, and (R 7-104.12 1971 APR)
will net engage in any conduct prohibited by subsec- (R 7-204.12 1971 APR)
tions 27(a), (b), (d), or (f) of the Act, as implemented in (R 7-702.29 1973 APR)
the FAR, and will report immediately to the Co.tracting (R 7-704.22 1976 JUL)
Officer any biformation concerning a violation or possi- (R 7-902.3 1976 JUL)
ble violation of the prohibitions. Alternate I (APR 1984). If a cost contract for reseaxch
(c) Pursuant to FAR 3.104-9(d), a Contractor employee and development with an educational institution is contem-

who is serving s.a procurement official may be requested plated, add the following paragraphs (e), (f), and (g) to the
to execute additional zertifwiations. basic clause:

(d) If a Contractor employee serving as a paxauement (c) If a change in security requirements, as provided in
official ceases performance of ths duties during the con- paragraphs (b) and (c), results (1) in a change in the securi-
duct of such procurement expected to reailt in a contract or ty classification of this contract or any of its elements frnm
contract modification in excess of $100,000, such employee an unctassified status or a lower classification to a higher
shall certify to the Contracting Officer that he or she under- classification, or (2) in nmwe restricuve area controls than
stands the continuing obligation, during the conduct of the previously required, the Ccntractor shall exert every rea-
agency procurement, not to disclose proprietary or source sonable effort compatible with the Contractor's established
selection information related to such agency procurement. policies to continue the performance of work under the

(End of clause) contract in compliance with the change in security classifi-
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PART 52-SOLICITATION PROVISIONS AND CONTRACT CLAUSES 52.204-4
cation or requirements. If, despite reasonable efforts, the partnership), or a corporation providing medical and health

. Contractor dztermines that the continuation of work under care services.
this contract is not practicable because of the change in 'Taxpayer Identification Number (TIN)," as used in this
security classification or requirements, the Contractor shall solicitation provision, means the number required by the
notify the Contracting Officer in writing. Until resolution IRS to be used by the offeror in reporting income tax and
of the problem is made by the Contracting Officer, the other returns.
Contractor shall continue safeguarding all classified mate- (b) The offeror is required to submit the information
rial as required by this contract, required in paragraphs (c) through (e) of this solicitation

(f) After receiving the written notification, the provision in order !o comply with reporting requirements
Contracting Officer shall explore the circumstances sur- of 26 U.S.C. 6041, 604 IA. and 6050M and implementing
rounding the proposed change in security classification or regulations issued by the Internal Revenue Service (IRS).
requirements, and shall endeavor to work out a mutually If the resulting contract is subject to the reporting require-
satisfactory method whereby the Contractor can continue ments described in 4.902(a), the failure or refusal by the
periormance of the work under this contract. offeror to furnish the information may result in a 20 per-

(g) If. 15 days aftae receipt by the Contracting Officer of cent reduction of payments otherwise due under the con-
the notification of the Contractor's stated inability to pro- tract.
ued. (1) the application to this contract of the change in (c) Taxpayer Identification Number (TIN).
security classification or requirements has not been with- F] TIN:
drawn, or (2) a mutually satisfactory method for continuing 0] TIN has been applied for.
performance of work under this contract has not been agreed 0] TIN is not required because:
upon, the Contractor may request the Contracting Officer to [] Offeror is a nonresident alien, foreign corpora-
terminate the contract in whole or in par. The Contracting Lion, or foreign partnership that does not have income
Officer shall terminate the contract in whole or in part, as effectively connected with the conduct of a trade or
may be approrxiate, and the termination shall be deemed a business in the U.S. and does not have an office or place
termination under the terms of the Termination for the of business or a fiscal paying agent in the U.S.;
Convenience of the Government clause. E] Offeror is an agency or instrumentality of a for-

(R 7-402.24, clause paragraphs (e), (0, eign government;
and (g) 1971 APR) 1] Offeror is an agency or instrumentality of a

Alternate II (APR 1984). If employee identification is Federal, state, or local government;
required for security or other reasons in a construction con- 0] Other. State basis.
tract or architect-engineer contract, add the following para- (d) Corporate Status.
graph (e) to the basic clause: E] Corporation providing medical and health care

(e) The Contractor shall be responsible for furnishing services, or engaged in the billing and collecting of pay-
to each employtee and for requiring each employee ments for such services;
engaged on the work to display such identification as [] Other corporate entity;
may be approved aud directed by the Contracting Officer. L] Not a corporate entity;
All prescribed identification shall immediately be deliv- [I. Sole proprietorship
ered to the Contracting Officer, for cancellation upon the El Partnership
release of any employee. When required by the [] Hospital or extended care facility described in
Contracting Officer, the Contractor shall obtain and sub- 26 CMR 501(c)(3) that is exempt from taxation under 26
mit fingerprints of all persons employed or to be CFR 501(a)
employed on the project. (e) Common Parent.

0] Offcror is not owned or controlled by a common
52.204-3 Taxpayer Identification. parent as defined in paragraph (a) of this clause.

As prescribed in 4.904, insert the following provision: E] Name and TIN of common parent:
TAXPAYER IDENTIFICATION (SEP 1989) Name

(a) Definitions. TIN
"Co, imon parent," as used in this solicitation provision, (End of provision)

means ,hax corpor-te entity that owns or controls an affili-
ated group of corporations that files its Federal income tax 52204-4 Contractor Fstablishment Code.
returns on a consobdaied basis, and of which the offeror is As prescribed in 4.603, insert the following provision:
a member. CONTRACTOR ESTABLISHMENT CODE

" "Corporate status." as used in this solicitation provision, (AUG 1989)
means a designation as to whether the offeror is a corporate In the block with its name and address, the offeror
entity, an unincorporated entity (e g., sole propnetorship or should supply the Contractor Establishment Code applica-
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52.205 FEDERAL ACQUISITION REGULATION (FAR)

ble to that name and address, if known, to the offeror. The Contracting Officer written requests, based on specific
number should be preceded by "CEC:" Offerors should objections, for administrative review of the cost-compari-
take care to report the correct CEC and not a similar num- son result under the agency appeals procedure. The
ber assigned to the Offeror in a different system. appeals procedure shall be used only to resolve questions

The CEC is a 9-digit code assigned to a contractor concerning the calculation of the cost comparison and
establishment that contracts with a Federal executive will not apply to decisions regarding selection of one bid-
agency. The CEC system is a contractor identification cod- der in preference to another. Agency determinations under
ing system which is currently the Dun and Bradstreet Data the appeals procedure shall be final.
Universal Numbering System (DUNS). The CEC system (d) After evaluation of bids and resolution of any
is distinct from the Federal Taxpayer Identification Number requests under the appeals procedure, the Contracting
(TIN) system. Officer will either award a contract or cancel this solicita-

The Government will obtain a Contractor Establishment tion. The completed cost comparisoa analysis will be made
Code for any awardee that does not have or docs not know available to interested parties.
its CEC. (e) A cost estimatz for Government performance is con-

(End of provision) sidered a bid for purposes of this seicitatior's Late

Modifications of Bids or Withdrawal of Bids provision,
52.205 Reserved. and a late modification that displaces an otherwise low cost

52.206 Reserved, estimate for Government performance shall not be consid-
ered.

52.207-1 Notice of Cost Comparison (Sealed-Bid). (End of provision)

As prescribed in 7.305(a). insert the following provi- 52.207-2 Notice of Cost Comparison (Negotiated).
sion: As prescribed in 7.305(b), insert the following provi-

NOTICE OF~ COST COMPARISON sion:
(SEALED-BID) (JUL 1990) NOTICE OF COST COMPARISON

(a) This solicitation is part of a Government cost corn- (NEGOTIATED) (JUL 1990) 0
parison to determine whether accomplishing the speci- (a) This solicitation is part of a Government cost corm-

fled work under contract or by Government performance parison to determine whether accomplishing the specified
is more economical. If Government performance is work under contract or by Government performance is
determined to be more economical, this solicitation will more economical. If Government performance is detcr.-
be canceled and no contract will be awarded. mined to be more economical, this solicitation will be can-

(1) The Government's cost estimate for perfonnance by celed and no contract will be awarded.
the Government will be based on the work statement in this (b)The Government's cost estimate for peiformance by
solicitation and will be submitted by designated agency the Government will be based on the work statement in this
personnel to the Contracting Officer in a sealed envelope solicitation and will be submitted by designated agency
no, later than the time set for bid opening. At the public bid personnel to the Contracting Officer in a sealed envelope
opening, the Contracting Officer will open the bids and the not later than the time set for receipt of initial proposals.
envelope containing the cost estimate for Government per- (c) After completion of proposal evaluation, negotiation,
formance and announce the result. This announcement will and selection of the most advantageous proposal, the
be based on an initial comparison of the cost of Contracting Officer, in the presence of the pre-
Govermment performance with the cost of contract perfor- parer of the cost estimate for Government performance,
mance, as indicated on the cost-comparison form. The will operi the sealed cost-estimate envelope. These officials
abstract of bids, completed cost-comparison form, and will make a cost comparison before public announcement.
detailed data ;upporting the cost estimate for Government Depending on whether the cost-comparison result favors
performance will be made available to interested parties for performance under contract or Government performance,
review, the procedure in either subparagraph (1. or (2) following

(c) .......... [insert a number from 15 to 30, appliesf
depending on the complexity of the matter (see (1) If the result of the cost comparison favors perfor-
7.306(a)(I)(iv))] working days beginning with the date mance under contract and administrative approval is
the documents are available to interested parties will be obtained, the Contracting Officer will award a contract
provided for this public review. The Government will not and publicly reveal the completed cost-comparison form
make a final determination either for contract or showing the cost estimate for Government performance,
Government performance during this period. During this its detailed supporting data, and the Contractor's name.
period, directly affected parties may file with the However, this award is conditioned on the offer remain-
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ing the more econonical alternative after (i) completion of agency appeals procedure. This review will be
a public review period of ....... [insert a numeral completed within 30 days _'fter the Contracting Oficer
from 15 to 30. depending upon the complexity of the mat- receives the requests. The appeals procedure shall be

ter (see 7.306(b)(3))] working days beginning with used only to resolve questions concerning the calcula-

the date this information is available to interested parties tion of the cost comparison and will not apply to ques-
and (ii) resolution of any requests for review under the tons concerning award to one offeror in preference to

agency appeals procedure (see paragraph (d) below). The another. Agency determinations under the appeals pro-

Government assumes no liability for costs incurred during cedure shall be final.
the periods specified in (i) and (ii). The Contracting (e) A cost estimate for Government performance is

Officer will then either notify the Contractor in writing considered a proposal for purposes of this solicitation's
that it may proceed with performance of the contract or Late Submissions, Modifications, and Withdrawal of

will cancel the contract at no cost to the Govemmeni Proposals or Quotations provision, and a late modifica-

(2) If the result of the cost comparison favors tion that displaces an othetwi!C low cost estimate for

Governmentt performance, the Contracting Officer will Government performance shall not be considered.

publicly disclose this result, the completed cost-compari- (End of provision)
son form and its detailed supporting data, and the price of
the offer most advantageous to the Government After (i) 52.207-3 Right of First Refusal of EmploymenL

completion of a public review period of .......... As piescribed in 7.305(c), insert the following clause:

[infert a numeral from 15 to 30. depending upon the RIGHT OF FIRST REFUSAL OF EMPLOYMENT

conplexity of the matter (see 7306(b)(3))] working days (APR 1984)

beginning with the data this information is available to The Contractor shall give Government employees dis-

interested parties and (ii) resolution of any requests for placed as a result of the conversion to contract perform-

review under the agency appeals procedure (see para- ance the right of first refusal for employment openings
graph (d) below), the Contracting Officer will either can- under the contract in positions for which they are qualified,. cel this solicitation or award a contract, as appropriate. if that employment is consistent with post-Government
(d) The Government will not make a final determination employment conflict of interest standards.

either for contract or Government performance during the (End of clause)
public review period. During this period, directly affected (R 7-104.104 1980 MAY)
parties may file with the Contracting Officer written
requests, based on specific objections, for administrative
review of the cost-comparison result under the
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APPENDIX C

FORMS

SECTION 1. PUBLIC FINANCIAL DISCLOSURE REPORT

C-100. Standard Form 278
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SECTION 2. CONFIDENTIAL FINANCIAL DISCLOSURE REPORT

C-200. Standard Form 450
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DoD 5500.7-R

SECTION 3. REOUEST TO INSPECT OR RECEIVE COPIES OF SF 278,
FINANCIAL DISCLOSURE REPORT

C-300. Office of Government Ethics Form 201
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Oflost of 6o"Wipfwfl, ti Fai App~*OON.~9O. REQUEST TO INSPECT OR RECEIVE COPIES OF SF 278, FINANCIAL DISCLOSURE REPORT

1. APPLICATION __________

1. Appl1cant's name and address (please prdnt): 2. Date:

3. Occupatlon:

4. It application Is for or on behalf at any other person or 4a. Address of the other person or organttatlon:
organization give the other's name;

5. Publc Financial Disclosure Report Form SF 278 requested for the following named Individuals:

a. d.

b. e.

C. f.

6. Applicants signature:

11. NOTICE OF ACTION

O] Copies of the reports you requested are enclosed. See the IMPORTANT NOTICE below. Othor. 5 Your request doas niot compl with the requirements of the statute. Please
complete Part I of this form and return so we may comply with your request.

IMPORTANT NOTICE

The low Tequires that a report not be ava~lkble, to any person except upon wrItten application by such person staling his or her name,
occup~ation and address, and the name arid address of any other person or organization on whose behalf the report Is requested, and
that the person be aware of the prohibitions on Improper Lse, set forth below.

Section 105(c) of the Ethics In Government Act of 1978, as amended. prov~des In part that It Is unlawful for any person to obtain or use
a report -

a. for any unlawful purpose;
b. for any commercial purpose, other than by news and communications media for dissemination to the general public;
c. for determining or establishing the credit rating of any Indivdual: or
d. for use. directly or Indirectly. in the solicitation of money for any political, charitable, or other purpose.

The Attorney General may bring a civil action against any person whot obtains or uses a report for anyj such prohibited purpos as set
forth above. The court may assen agaWns such a person a penalty In anty amount niot to exceed $10=00. Such remedy shall be In
addtion to any other remedy available under startutory or common law.,____

PRIVACY ACT STATEMENT

The Ethics In Goverment Act of 11978. as anended. authortzes the solicitation of the Information requested in this form. Failure to furnish
the W~orm~to will rsut In this agency's Inability to allow access to, or to provid copies of. the financial d~sclwoue forms requested.

6; Otherwise. furrilsing the requested Information Is voluntary. The information may be publicly disclosed pursuant to section 105(b) of 'he
Act, or as otherwise authortued by law,

PUBLIC BURDEN INFORMATION

Pitlo burden reporting for this collectin of Information Is estimated to takce approidmately three minutes per response, inciung time
for r~evfetn katutrctlons gatlherin and maintakbig the data needed, and compoler andeiein the collection of Infaorrnaton.. Send cormment regardkng the burdecsim at or any~ohe aspect of this colsection of hrtfonroation, Including suggestionstr reducing

I~sbidn.to h~e. dn~drllv Sevies.USOffice of G~overuient Ethics. Sulte 80. I MI New lark Avenue. N.W..Wcwhgo, D.C.
20005417; and to the Oft&o of Management and Budget. Paperwork Reduction Pro*& (3209.02) Washington. D.C. 20o0.

OGE Form 201
Jan. 199
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SECTION 4. NOTIFICATION OF CONFLICT OF INTEREST REFERRAL

C-400. Office of Government Ethics Form 202

o.

173



1

174 0



GSA# 039.OGE.Ali

Notification of Conflict of Interest Referral
For use in cases involving violations of 18 U.S.C. ft 203, 205, 207-209 by current or former executive branch employees only; see reverse ftn. ~summaxy ofstatutory/rýegulatory backgro~nd. Please return directly to: Office of Education, U.S. Officeeof Government Ethics, 1201 New York
Ave. NW, Suite 500, Washington, DC 20005-3917. Phone: (20Z4MF)523-5757. FAX: (2O0iFF)523-6325.______

Agency Referring the Case Agency Case or Referral Number CsRered to: -DOJ, Public Integrity Section, Criminal Division
U.S. Atty. (tor district)____________

I DOj (other)

Date of Referral to DOJ IName of Employee Involved in Case (optional), Agency, and Agency Componant Where he/she was Employed

Please check each statute involved in the case, and answer all queaticaa concerning those statute(s). Questions marked with a check 00
should be completed by placing a check next to the appropriate answer(s).

02rYes -_ No__ Unclear__ Is ther'e any evidence the individual received ethics training?

IS U.S.C. § 203 (Comnpensation for Representatieon Affecting the Government)
Federal entity before which representation occurred:___________________
Compensated representatioan on behalf o?___________________

(WWere representational services rendered or to be rendered by the employee? or by an other?.__

IS1 U.S.C. § 205 (Representat~ion Affiecting the Goverment)
Federal entity before which representation occurr. 1:_________________
Representation on behalf of?_____________________

-18 U.S.C. § 207 (Poet-Employment)
Federal entity before which representation occurred:_ ________________
Representation on behalf Of?__________ _____________

M'Was the comxnunicatiorvrepresentation oral?ý_ and/or written?_
0' Former cuiployee terminated service before January 1, 1991. Check subsections involved:

- 207(a) - 207(bXi) - 207(bXii) - 207(c)
__Former employee terminated service on or after January 1, 1991. Check subsections involved:

- 207(aXl) -207(aX2) -_ 207(b) -207(c) 207(d) _ 207(f)

18 U.S.C. § 208 (Acts Affecting a Personal Financial Interest)
M~oes the case involve the financial interest of the employee?_ that of the employee's spouse?

dependent child? _a firm with which the employee was negotiating for employment?___ other?__
&'Yes __ No *Was a waiver sought?
03*Yes___ No __Was the employee required tonfle anfnancial disclosure form?
(0"'Yes -_ No __If so, was the interest disclosed on the financial disclosure form?

18 U.S.C. 1209 (Supplementnation of Salarj)
Type of supplementation (moeals, travel, cask, etc.):_ ___
Value of supplementation: $_____ Number of supplements:

Other Statute* Involved in Conflict of Interest Referrals
M'Yes -_ No__ Was 18 U.S.C. § 201 (bribery/ gratuity) involved?
W*Yes - No__ Was 18 U.S.C. § 1001 (false statements) involved?

Other (list) ___________________________________________

SAgency ContacV Telephone Number Date

OGE Form 202 (1j2)

174 -1



Statutory/ Regulatory Background

28 U.S.C. § 535 requires every department or agency to report to the Attorney General any information, allegp-i
tions or complaints relating to violations of title 18 of the United States Code involving Government employ- 4
ees, including possible violations of 18 U.S.C. § 207 by former Government employees. The Director of the
Office of Government Ethics (OGE), in accordance with 5 U.S.C. App. § 40i2(eX2), has promulgated regulation..
at 5 C.F.R. § 2638.603 requiring agencies to concurrently notify the Director when any matter involving a
violation of 18 U.S.C. §§ 203, 205, 207, 208, and/or 209 is referred to the Department of Justice pursuant to 18
U.S.C. § 535. Such notification may be accomplished by providing a copy of the referral document or by sub-
mitting this optional form, unless such notification would otherwise be prohibited by law. OGE regulations
also require that the department or agency subsequently notify the Director of the referral's disposition,
including any disciplinary or corrective action taken by the department or agency. 5 C.F.R. § 2638.603. Infor-
mation relating to the disposition of a referral may be communicated to the Director in writing.

Additional agency comments (if any):

/6

Disposition of Referral (OGE use only):

DOJ declined prosecution.
Agency disciplinary or corrective action, if any:

DOJ initiated prosecution.
Resolution:

Agency disciplinary or corrective action, if any:

174 - 2
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SECTION 5. SENIOR APPOINTEE PLEDGE

C-500. Office of Government Ethics Form 203
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SENIOR APPOINTEE PLEDGE

As a condition, and in consideration, of my employment in the United States Government in a senio:
appointee position invested with the public trust, I commit myself to the following obligations, which
understand are binding on me and are enforceable under law:

1. I will not, within five years after the termination of my employment as a senior appointee in ani
executive agency in which I am appointed to serve, lobby any officer or employee of that agency.

2. In the event that I serve as a senior appointee in the Executive Office of the President ("EOP")
I also will not, within five years after I cease to be a senior appointee in the EOP, lobby any officer 0,
employee of any other executive agency with respect to which I had personal and substantial responsibilit3
as a senior appointee in the EOP.

3. I will not, at any time after the termination of my employment in the United States Government,
engage in any activity on behalf of any foreign government or foreign political party which, if undertaker.
on January 20, 1993, would require me to register under the Foreign Agents Registration Act of 1938, as
amended.

4. I will not, within five years after termination of my personal and substantial participation in a
trade negotiation, represent, aid or advise any foreign government, foreign political party or foreign
business entity with the intent to influence a decision of any officer or employee of any executive agency,
in carrying out his or her official duties.

5. I acknowledge that the Executive order entitled "Ethics Commitments by Executive Branch
Appointees," issued by the President on January 20, 1993, which I have read before signing this document,
defines certain of the terms applicable to the foregoing obligations and sets forth the methods for enforcing
them. I expressly accept the provisions of that Executive order as a part of this agreement and as bindinge on me. I understand that the terms of this pledge are in addition to any statutory or other legal restrictions
applicable to me by virtue of Federal Government service.

_______19
Signature Date

Print or type your full name (Last, first, middle -- speln out each fully)

Privacy Act Statement
Executive Order 12834 entitled "Ethics Commitments by Executive Branch Appointees," issued by the

President on January 20, 1993 (and published at 58 Federal Register 5911-5916 on 1/22/93), requires every senior
appointee in every executive agency appointed on or after January 20, 1993 to sign this pledge upon becoming a senior

$' appointee. This pledge establishes a contractual commitment regarding your post-employment activities and your
activities after your personal and substantial participation in a trade negotiation has ceased. If there is a violation
or apparent violation of this pledge, this pledge may be disclosed to the Department of Justice or any other
appropriate Federal agency charged with the responsibility of investigating, prosecuting, enforcing or implementing
the Executive order. Disclosure of this pledge can also be made to another Federal agency, a court or a party in court
litigation or an administrative proceeding when the Government is a party as well as to another Federal agency in
connection with your hiring when the pledge is relevant and necessary thereto. Further, this pledge may be disclosed
to the Executive Office of the President and the Office of Government Ethics to enable them to carry out their
responsibilities under Executive Order 12834 and other ethics oversight authorities. This pledge will be filed for
permanent retention in your official personnel folder or equivalent folder. Your signing this pledge is a condition, andC in consideration, of your employment as a senior appointee, or your receiving a pay raise that will make you a senior
appointee, as defined in the Executive order.

OG Form 203
Jan. 1966
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SECTION 6. TRADE NEGOTIATOR PLEDGE

C-600. Office of Goverment Ethics Form 204
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0 TRADE NEGOTIATOR PLEDGE

As a condition, and in consideration, of my employment in the United States Government as a trade
negotiator, which is a position invested with the public trust, I commit myself to the following obligations,
which I understand are binding on me and are enforceable under law:

1. I will not, within five years after termination of my personal and substantial participation in a
trade negotiation, represent, aid or advise any foreign government, foreign political party or foreign
business entity with the intent to influence a decision of any officer or employee of any executive agency,
in carrying out his or her official duties.

2. I acknowledge that the Executive order entitled "Ethics Commitments by Executive Branch
Appointees," issued by the President on January 20, 1993, which I have read before signing this document,
defines certain of the terms applicable to the foregoing obligations and sets forth the methods for enforcing
them. I expressly accept the provisions of that Executive order as a part of this agreement and as binding
on me. I understand that the terms of this pledge are in addition to any statutory or other legal restrictions
applicable to me by virtue of Federal Government service.

_ 19
Signature Date

Print or type your full name (Last, first, middle - spell out each fully)

0

Privacy Act Statement
Executive Order 12834 entitled "Ethics Commitments by Executive Branch Appointees," issued by the

President on January 20, 1993 (and published at 58 Federal Register 5911-5916 on 1/22/93), requires every trade
negotiator (who is not a senior appointee) in every executive agency appointed on or after January 20, 1993 to sign
this pledge prior to personally and substantially participating in a trade negotiation. This pledge esteblishes a
contractual commitment regarding your activities after your personal and substantial participation in a trade
negotiation has ceased. If there is a violation or apparent violation of this pledge, this pledge may be disclosed to the
Department of Justice or any other appropriate Federal agency charged with the responsibility of investigating,

Sprosecuting, enforcing or implementing the Ezsmtivs order. Disclosure of this pledge can also be made to another
Federal agency, a court or a party in court litigation or an administrative proceeding when the Government is a party
as well as to another Federal agency in connection with your hiring whea the pledge is relevant and necessary thereto.
Further, this pledge may be disclosed to the Executive Office of the President and the Office of Government Ethics
to enable them to carry out their responsibilities under Executive Order 12834 and other ethics oversight authorities.
This pledge will be filed for permanent retention in your official perconnel folder or equivalent folder. Your signing. this pledge is a condition, and in consideration, of your employment in the United States Government as a trade
negotiator, as defined in the Executive order.

OGE 9'orm 204

Jan. 1993
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SECTION 7. PROCUREMENT INTEGRITY TRAINING CERTIFICATE FOR
PROCUREMENT OFICIALS

C-700. optional Form 333
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PROCUREMENT INTEGRITY CERTIFICATION
* FOR PROCUREMENT OFFICIALS

As a condition of serving as a procurement official, I
(typed or printed name)

hereby certify that I am familiar
A with the provisions of subsections 27(b), (c), and (e) of the Office of Federal

Procurement Policy Act (41 USC 423) as amended by section 814 of Public
Law 101-189. I further certify that I will not engage in any conduct
prohibited by such subsections and will report Immediately to the contracting
officer any information concerning a violation or possible violation of
subsections 27(a), (b), (d), or (f) of the Act and applicable Implementing
regulations. A written explanation of subsections 27(a) through (f) has been
made available to me. I understand that, should I leave the Government during
the conduct of a procurement for which I have served as a procurement
official, I have a continuing obligation under section 27 not to disclose
proprietary or source selection Information relating to that procurement and a

requirement to so certify.

SIGNATURE OF PROCUREMENT OFFICIAL iDATE

DEPARTMENT OR AGENCY OFFICE TELEPHONE NUMBER

This form Is authorized for use and local OPTIONAL FORM 333 4s-90)
relpodu•tlon through December 31. 1900. Prwscribed by GSA -FAR (dl CFR) S2.203(ol
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6

A

0

180 - 2



is DoD 5500.7-R

SECTION 8. REPORT OF DoD AND DEFENSE RELATED EMPLOYMENT

C-800. Department of Defense Form 1787
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REPORT OF DOD AND DEFENSE RELATED EMPLOYMENT IREPOIRT CONTROL SYMBOL I Fom Approved
AS REQUIRED BY 10 U.S.C. §2397 OMn N. OZO0•OMz

(if additional space is required, use blank sheets of paper referencing item numbers below.)

Public reporting burden for this collection of information Is estimated to average I hour per response, including the time for reviewing instructions, searching existing date sources. gathering
and maintaining the data needed, and completing and reviewing the collection of information. Send comments regarding this burden estimate or any other aspect of this collection of
information. including suggestions for reducing this burden, to Washington Headquarters Services. Directorate for information Operations and Reports, 1215 Jefferson Davis Highway. Suite
1204, Arlington, VA 22202-4302. and to the Office of Management and Budget. Paperwork Reduction Project (0704-0047). Washington. OC 20503.

Privacy Act Statement
AUTHORITY: 10 U.S.C. §2397; 10 U.S.C. §2397b; Executive Order 9397, November 1943 (SSN).

PRINCIPAL PURPOSES: Each report will be reviewed by Department of Defense officials to determine compliance with the intent of the Act. The
purpose of requesting the SSN is for positive identification and retrieving the record.

ROUTINE USE: Information derived from the reports, including names of reporting individuals and their current and former employers,
110 shall be provided annually to the Congress. The reports themselves shall be available for review by members of the public

and may otherwise be made available as authorized by law.

DISCLOSURE: Mandatory. Knowing or willful failure to file or report information required to be reported by this law, or falsification of
information, may subject you to administrative penalty of up to S10,000 pursuant to regulations promulgated by the
Secretary of Defense. Knowing or willful falsification of information required to be filed may also subject you to criminal

all, prosecution under 18 U.S.C. §1001, leading to a fine of not more than $10,000 or imprisonment for not more than five
years or both.

(Please read Instructions before completing this form.)

1. NAME (Last. Frin. Middle Inital) 12. SOCIAL SECURITY NO. 1 3. HOME TELEPHONE NO.

4. HOME ADDRESS
a. STREET b. CITY c. STATE J d. ZIPCODE

S. IS THIS AN INITIAL REPORT? (x a. orb.) 6.a. STATUS 6.b. Rank/ 6.i, Most

(X -manyasappiable) Grae Recently Acquireda. YES (ofYes,"go to Item 6.) x _eGrade Status (Xone)

b. NO (if No.gototemisc) (1) RETIRED MILITARY-n04 OR ABOVE

Ic. If this is NOT an initial report, reason for (2) FORMER MILITARY -04 OR ABOVES •::'••:i•.:• subsequent report is: (xone) (3) RETIRED CIVILIAN -PAID EQUAL TO GS-13 OR ABOVE

(1) change in employer (4) FORMER CIVILIAN- PAID EQUAL TO GS-13 OR ABOVE_
W [ (2) change in duties (5) PRESENT DOD EMPLOYEE ,

To be completed only by former officers or employees of DoD who are now employed by contractor. (Category I)

7.a. DATE OF TERMINATION OF MOST RECENT 7.b. NAME OF MOST RECENT MILITARY DEPARTMENT OR DOD AGENCY000 SERVICE OR EMPLOYMENT YMmmoo)

8. DATE OF EMPLOYMENT WITH DEFENSE 9. IS YOUR ANNUAL COMPENSATION FROM OR SALARY RATE WITH THE Fa. YES
CONTRACTOR (YYMMDo) DEFENSE CONTRACTOR $25,000 OR MORE? b. NO

10. NAME OF DEFENSE CONTRACTOR EMPLOYER 'i!?.WORK TELEPHONE_ NO.S. ... . .I I I -I Ir/-I I I
12. WORK ADDRESS
a. STREET b. CITY c. STATE

13. YOUR POSITION WITH CONTRACTOR

a. (x one that best descibea iution.) b. SPECiFIC TITLE(S)

(1) Adminisirator (4) Manager

(2) Researcher fS) Consultant

(3) Contract Officer (6) Other

c. YOU MUST PROVIDE A DETAILED DESCRIPTION OF YOUR DUTIES ON A SEPARATE SHEET. Include specifics on contracts or actions related to
duties held in ALL former DoD ocsitions that are s eported in Item 14 below. See Instructions.

14. YOUR FORMER DO POSITION

a. (X oa that best descfbe poOsNti.) b. SPECIFIC TITLE

(1) Administrator (4) Manager

(2) Researcher (S) Consultant c. SPECIFIC DOD ORGANIZATION

(3) Contract Officer (6) Other
d. YOU MUST PROVIDE A DETAILED DESCRIPTION OF YOUR DUTIES ON A SEPARATE SHEET. Reprirt information requested in 14.a.. b., ., and

d. for each former DoD position held within 2 years prior to contractor position. See Instructions.

IS. DOD DISQUALIFICATION ACTIONS (IF ANY) c. DESCRIBE DISQUALIFICATION ACTIONS
(Wi two yevn por to conractor employment.)

a. YES of ves.°goto item 5sc.)

b. NO (of 'NA" go to item is.) I

DD Form 1787. AUG 89 Previous editions are obsolete. P1t3
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PART 11
To be completed onty by former employees of contractors who are now DoD officers or employees. (Categorv II)

16.a. DATE OF 1RMINATION WITH DEFENSE 16.b. NAME OF FORMER DEFENSE CONTRACTOR EMPLOYER (Mtmrecent)

CONTRACTOR (rYV'MOD)

17. DATE OF EMPLOYMENT OR SERVICE 18. IS YOUR ANNUAL SALARY WITH a. YES c. SPECIFY AMOUNT
WITi• OD (VYMMOO) 000 AT A RATE EQUAL TO OR

ABOVE GS-13? b. NO $

19. NAME OF SPECIFIC DOD ORGANIZATION(S) BY WHICH EMPLOYED (Within the last 2 yeaan) 20. WORK TELEPHONE NO.

21. WORK ADDRESS ........

a. STREET .b. CITY c. STATE d. ZIP CODE

22. CURRENT DOD POSmON . .....
a. (x one tht best dtabes poltion.) b. SPECIFIC TITLE(S)

-(1) Administrator (4) Manager

_ (2) R(e5.cher (( ) Consultant

- (3) Contract Officer (6) Other .

.. YOU MUST PROVIDE A DETAILED DESCRIPTION OF YOUR DUTIES ON A SEPARATE SHEET. Include specifics on contracts -,r actions related to
duties held in ALL contractor positions that are reported in Item 23 below. See Instructions.

23. CONTRACTOR POSITION ...... _,.___.....___"___.....
a. (X one tat bet deAabes PWu1n.) b. SPECIFIC TITLE

(1) Administrator _ (4) ManagerI

_ (2) Researcher _ 1 (5) Consultant c. SPECIFIC DEFENSE CONTRACTOR NAME AND BRANCH

(3) Contract Officer (6) Other 1
d. YOU MUST PROVIDE A DETAILED DESCRIPTION OF YOUR DUTIES ON A SEPARATE SHEET. Report information requested in 23.a., b., c., and

d. for each contractor position held within two years prior to current position. See Instructions

CERTIFICATION
To be completed by all filets.

24. I certify that the above information is true, complete, and correct to the best of my knowledge. I
understand that I must file a new report of DoD and defense related employment within 30 days if, within
the two years immediately following the termination of my most recent DOD service or employment, the
information In this report ceases to be accurate. I understand subsequent reports are not required after
such two year period.

a. SIGNATURE b. DATE SIGNED (YVMmo)

REVIEW
To be completed by mviewing official.

25. I certify that I have reviewed this Report of DoD and Defense Related Employment (DD Form 1787) In

accordance with the guidance set out in DOD Directive 5500.7, enclosure 8.

"a. SIGNATURE b. OFFICE c. DATE SIGNED (yyMAeDO)

DD Form 1787 Reverse. AUG 89
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DD FORM 1787
REPORT OF DOD AND DEFENSE -RELATED EMPLOYMENT

AS REQUIRED BY 10 U.S.C. §2397

WHO MUST FILE WHEN AND WHERE TO FILE

CATEGORY I (Complete Part I) a. Civilians shall submit their reports to the Designated Agency
Ethics Official of the individual's present or former DoD
Component in accordance with DoD Component procedures.

a. Each person who has left service or employment with a DoD Retired or former military officers shall submit their reports to the
Component, who: Designated Agency Ethics Official of the DoD Component to

which they were last assigned.

(1) is a retired military officer or former military officer who
served on active duty at least 10 years and who held, for any b. Current DoD officers and employees shall file a report within
period during that service, the grade of 0-4 or above, or is a 30 days after entering employment or service with any DoD
former civilian officer or employee whose pay at any time during Component.
the three year period prior to the end of DoD service or
employment was equal to or greater than the minimum rate for a
GS-13 at that time; c. Former DoD officers and employees shall file an initial report

within 90 days after the date on which the individual began
employment with the defense contractor.

(2) within the two-year period immediately following the
termination of service or employment with a DoD Component, is d. Former DoD officers and employees shall file subsequent
employed by a defense contractor who, during the year preceding reports each time, during the two-year period after service or
employment, was awarded $10,000,000 or more in DoD contracts; employment with the DoD Component ended, that the person's
and duties with the defense contractor significantly change or the

person begins employment with another defense contractor.

(3) is employed by the defense contractor and at any time Such reports shall be filed within 30 days after the date of the

during a year receives compensation of or is salaried at a rate of change.

$25,000 per year or more from the defense contractor.
Employed* includes the endering of services as a consultant,

lawyer, agent or other kind of assistant. INSTRUCTIONS FOR COMPLETION

Items 1 through 6 apply to all individuals
b. For a two year period following the termination, of your last completing this form.
position with a 0oD Component, you are required to file a new
DD Form 1787 each time your duties with the defense contractor Items I through 4. Provide the appropriate information.
change significantly and each time you become employed with a

new defense contractor.
Itm, Mark "Yes' if this is the first DO Form 1787 you have

ever filed and go to Item 6. Mark 'No' if you have filed a DO
Form 1787 in the past and answer S.c.

Itiem. Mark the box(es) which indicates your status and
include the highest grade or rank that you held prior to leaving

CATEGORY,,.II (Complete Prt II) that DoD position. if you hold more than one status, mark one

box to show which status was most recently acquired. Keep in
mind that the requirement to file OD Form 1787 is imposed on

Each civilian officer and employee (whether or not full-time) of a mer and retiredvn emple wo havm been paid aa

DoDformer and retired civilian employees who have been paid at a
rate equal to or greater than the minimum rate at the time for a

P GS-13 at any time during the three year period prior to
(1) is employed at a pay rate equal to or greater than the termination from the last 0oi position.

mianimum rate for GS-13;

PART I
S(2) within the two-year period prior to the beginning of This part only applies to individuals in Category I.

service or employment with the DOD Component, was employed
by a defense contractor who, during a year, was awarded
$10,000,000 or more in DoD contracts; and Item 7. Provide the requested date and name your most

recent Military Department or DoD agency.

(3) was employed by the defense contractor and at any Item. Provide the date your employment with the defense
time during that year received compensation of or was salaried at contractor began. If you are no longer employed by the defense
a rate of $25,000 per year or more from the defense contractor. contractor, provide the date of termination on a separate sheet
"Employed' includes the rendering of services as a consultant, referencing this item number. Provide the information requested
lawyer, agent or other kind of assistant, in the following items for your most recent defense contractor

employer even if no longer employed.

DD Form 1787 Instructions, AUG 89
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INSTRUCTIONS FOR COMPLETION OF DD FORM 1787 (Continued)

PART i (Continued) PART II E
Item 9. Indicate whether your annual compensation from or This part only applies to individuals in Category II.

salary rate with the defense contractor is above $25,000 by
marking "Yes' or No. Item 16. Provide the requested date and name your most

Items 10 through 12. Provide the appropriate information recent formerdefense contractor employer.

for your present or most recent defense contractor employer.

Item 17. Provide the requested date.
Item 13. Indicate your position with the defense contractor

by marking the box(es) next to the title that best describes your
position. Also provide your specific title(s). You are required to Item 18. Indicate whether your annual salary with the DoD
provide a detailed description of your specific duties on a Component is equal to or above the minimum rate for a GS-1 3 by
separate sheet of paper referencing this item number. You must marking 'Yes" or "No.' Various pay schedules, levels and steps
provide the names of all contracts and details of all duties you can be confusing. Provision of your annual salary will ensure your
have performed on behalf of the defense contractor that relate in compliance with applicable law and is required to process your
any way to your duties in all former DoD positions held within report. A.
the two years prior to the beginning of your employment with
the defense contractor. You must also identify each major
defense system on which you have performed work on behalf of Items 19 through 21. Provide the aopropriate information
the defense contractor, regardless of whether that work relates for yo-ir DoD Component organization.
to your former DoD position. All these former DoD positions
must be reported in Item 14.

Item 22. Indicate your DoD position by marking the box(es)
"Major Defense System' means: A combination of elements next to the title that best describes your position. Also provide

that will function together to produce the capability required to your specific title(s) and include your organization code letters.
fulfill a mission need. Elements may include hardware, You are required to provide a detailed description of your specific
equipment, software, or any combination thereof, but excludes duties on a separate sheet of paper referencing this item number.
construction or other improvements to real property. A system You must provide the names and details for all contracts and
shall be considered a major systvm if (a) DoD is responsible for the actions that relate in any way to your duties in all former defense
system and the total expenditures, and research, development, contractor positions held within the two years prior to the
test- and evaluation for the system are estimated to be more than beginning of your service or employment with the DOD
$75,000,000 (based on fiscal year 1980 constant dollars) or the Component. All these former defense contractor positions must
eventual total expenditure for procurement of more than be reported in Item 23.
S300,000,000 (based on fiscal year 1980 constant dollars); (b) a
civilian agency is responsible for the system -nd total
expenditures of the syjstem are estimated to exceed $750,000 Item23. Indicate your former position with the defense
(based en fiscal year 1980 constant dollars) or the dollar threshold contractor by marking the box(es) next to the title that best
for a 'major system' established by the agency pursuant to OMB describes your position. Also provide your specific title(s). You are
circular A-109, entitled 'Major Systems Acquisitions," whichever is required to provide a detailed description of your specific duties
greater; or (c) the system is designated a n'ajor system' by the on a separate sheet of paper referencing this itam number. You
head of the agency responsible for the system. must include names and details for all contracts and actions that

relate in any way to your position with your DoD Component
Item_14. Indicatv your former DOD position by marking the reported in Item 22. If you have been employed by more than one

box(es) next to the title that best de~cribes your position. Also defense contractor during the two years prior to the beginning of
provide your specific title(s) and include your organization code your service or employment with the DoD Component, provide all
letters. You are required to provide a detdiled description of your information requested in Item 23.*., b.. and c. for each defense
specific duties on a separate sheet of paper referencing this item contractor positior on a separate sheet of paper referencing this
number. You must p•ovide the names of all contracts and details item nvmber.
of all duties you performed while in your former O. position
that relate In any way to your position with the defense
contracior reported In Item 13, You must also Identify each
major defense system you performed any work on while in your CERTIFCATION
-ormer DoD position, regardless of whether that work relates to
your position with the defense cotactor repctad in Item 13. If All filers must certify this report
you held more than one DoD position during the two years prior by signing and dating.
to the beginning of your employment with the defense
contractor, provide all the information requested in Item 14.a., b..
and c. for eaeh DoD position on a separate sheet of paper Item I. You inust sign and date this report
referencing this item number

Item IS. Indicate whether ther,. were aity DoD
disqualification actions related to you during the two years prior RV_..
to your defense contractor employment. If there were, describe
the actions in detail. A 'disqualification 3ction" is a formal Item 2%. Reviewing official must sign ard date after
exclusion of a person from taking part in a particular matter, reviewing the report or accordance with DiD Directive 5500 7.
usually to prevent a conflict of interest, enclosure 8

DD Form 1787 Instructions (Reverse). AUG 89
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SA EDoD 5500.7-R

APPENDIX D

18 U.S.C. 208 WAIVERS

SECTION 1. DEPARTMENT OF DEFENSE 18 U.S.C. 208(b) WAIVER

o D-100. 32 C.F.R. 40.1

S.... 18 U.S.C. 208(b) permits agencies to grant an
exemption in writing from 18 U.S.C. 208(a) if the
outside financial interest is deemed in advance not

-A substantial enough to affect the integrity of
Government services. Categories of financial
interests may also be made nondisqualifying by a
general regulation published in the Federal Register.
Shares of a widely held, diversified mutual fund or
regulated investment company have been exempted
as being too remote or inconsequential to affect the
integrity of the services of Government personr,-rl.

SECTION 2. DEPARTMENT OF THE ARMY 18 U.S.C. 208(b) WAIVER

D-200. AR 600-50

.... A conflict does not exist when [Department
of the Army] DA personnel hold shares of a
widely held, diversified mutual fund or regulated
investment company. In accordance with the
provisions of 18 U.S.C. 208b(2), such holdings are
exempted as being too remote or inconsequential to
affect the integrity of the services of Government
personnel.

SECTION 3. DEPARTMENT OF THE NAVY 18 U.S.C. 208(b) WAIVER

D-300. SECNAVINST 5370.21

.... Under 18 U.S.C. 208(b)(2) (1982), [Department
of the Navy DON personnel need not be
disqualified from participating in matters in which
they have the following financial interests:

(a) Shares of widely held and diversified
mutual, money market, trust, or similar funds
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offered for sale by a financial institution or by a regulated investment company;

(b) Deposits in and loans from banks or
other financial institutions, provided they are at
customary and generally available terms and
conditions; and

(c) Federal, State, municipal, or local
government bonds, regardless of the value of such
interests.

DON persomnel who are members or officers of
non-governmental associations or organizations
must avoid activities on behalf of such groups that P-
are incompatible with their official Government
positions. Under certain circumstances, holding a
position in a private association or organization or
undertaking activities on its behalf could conflict
with one's oificial duties. Holding, however, a
position in a private, non-profit association or other
organization that fosters and promotes the general
interests of the naval service and which depends, in
part, upon the voluntary efforts of DON personnel
acting in their private capacities for leadership, is
unlikely to affect the integrity of the services of
such personnel. Under 18 U.S.C. 208(b)(2) (1982),
such individuals are not disqualified from
rendering advice or making recommendations
within their chains of command on particular
matters affecting such organizations if:

(a) They di-,lose their interest or affiliation
to their supervisor prior to rendering advice or
making recommendations;

(b) The final decision is made by higher
authority; and

(c) The individual's commander does not
determine that disqualification is otherwise required
by the best interests of DON or of the United
States.

184



DoD 5500 7-R

SECTION 4. DEPARTMENT OF THE AIR FORCE 18 U.S.C. 208(b) WAIVER

D-400. AFR 30-30

.... Non-Disqualifying Financial Interest. Air
Force personnel need not disqualify themseives if
the financial holdings are in shares of a widely
held diversified mutual fund or regulated
investment company. The indirect interests in
business entities of these financial holdings come
from ownership by the fund or investment

Scompany of stocks in business entitiks. They are
hereby exempted from the requirements of
18 U.S.C. 208(a), according to 18 U.S.C. 208(b)(2), as
too remote or inconsequential to affect the integrity
of the government officers' or employees' services.

8

0 i 85

* U.S. GO'VIUNMlEMT PNNYIN OWIqt1WS4l



DEPARTMENT OF DEFENSE
PUBLICATION SYSTEM

CHANGE TRANSMITTAL

DoD 5500.7-R
OFFICE OF THE SECRETARY OF DEFENSE CHANGE 2
General Counsel of the Department of Defense March 25, 1996

JOINT ETHICS REGULATION (JER)

The General Counsel of the Department of Defense, has authorized the following page changes
. to DoD 5500.7-R, "Joint Ethics Regulation (JER)," August 1993:

PAGE CHANGES

S Remove: Pages iii through xvi, 1 through 18, 21 & 22, 25 through 30, 33 through 48,
57 through 60, 67 & 68, 73 & 74, 81 & 82, 91 through 96, 101 through 110,
117 through 138, 143 & 144, 161 through 164, 181 & 182, and 182-1 through
182-4.

Insert: Attached replacement pages and new pages 58-1 & 58-2.

EFFECTIVE DATE

The above changes are effective immediately.

BC
Director
Correspondence and Directives

Attachments
112 Pages

O WHEN PRESCRIBED ACTION HAS BEEN TAKEN, THIS TRANSMITTAL SHOULD BE FILED WITH THE BASIC DOCUMENT

SD FORM 106-2, MAR 81
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CHAPTER 1
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SECTION 2. DEFINITIONS ............................................ 1
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1-201. Agency ............... .................................................. 1
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GENERAL INOMATION

SECTION 1. R

1-100. Singe Source of Guidac. This Regulation provides a single
source of standards of ethical conduct and ethics guidance, including direction in the mras of
financial and employment disclosure systems, post-employment rules, enforcement, and
training.

1-101. Diwaaim. A violation of this Regulation does not create any right
or benefit, substantive or procedural, enforceable at law by any person against the U.S., its
agencies, its officers or employees, or any other person.

SECTION 2. DEFINITIONS

1-200. Administrative Office. The individual responsible for the
administrative control of personnel within a unit or office, including assistance with training,
travel, or personnel actions for individuals of the unit or office.

1-201. Agc=•. A DoD Component as follows: Department of the Army;
Department of the Navy;, Department of the Air Force; Defense Commissary Agency; Defense
Contract Audit Agency; Defense Finance and Accounting Service; Defense Intelligence
Agency; Defense Investigative Service; Defense Logistics Agency; Defense Mapping Agency;
Defense Nuclear Agency; Defense Information Systems Agency; National Security Agency;
Office of the Inspector General of the Department of Defense (1G, DoD); and the Uniformed
Services University of the Health Sciences. Employees of DoD Components not designated as
separate Agencies, including employees of the Office of the Secretary of Defense (OSD), shall
be treated as employees of DoD which shall be treated as a separate Agency.

1-202. Agmee Des*'ne. The first supervisor who is a commissioned
military officer or a civilian above GS/GM- Il in the chain of command or supervision of the
DoD employee concerned. Except in remote locations, the Agency Designee may act only
after consultation with his local Ethics Counselor. For any military officer in grade 0-7 or
above who is in command and any civilian Presidential appointee confirmed by the Senate, the
Agency Designee is his Ethics Counselor.

1-203. A Ethics Official (Alternate DAM.
An employee of a DoD Agency who has been appointed by the DoD Component Head to serve

@I



in the absence of the DoD Component Designated Agency Ethics Official (DAEO).

1-204. Cometng Defense Con See Federal Acquisition
Regulation (FAR) 3.104-4(b) (reference (a)) in Appendix B of this Regulation or 41 U.S.C.
423(pX2) (reference (b)).

1-205. Conduct of a Pro ment. See FAR 3.104-4(c) (reference (a)) in
Appendix B of this Regulation or 41 U.S.C. 423(pXl) (reference (b)).

1-206. DAEO or Desig=. This phrase refers to the Designated Agency
Ethics Official, or to the Alternate Designated Agency Ethics Official, Deputy Designated
Agency Ethics Official, or Ethics Counselor who has been delegated specific written authority
by the DoD Component DAEO to perform specific functions on behalf of the DoD Component
DAEO.

* 1-207. Defense Contracto. Any individual, firm, corporation, partnership,

association, or other legal non-Federai entity that enters into a contract directly with DoD or a
DoD Component to furnish services, supplies, or both, including construction. Subcontractors
are excluded unless they are separate legal non-Federal entities that contract directly with DoD
or a DoD Component in their own names. Foreign governments or representatives of foreign
governments that are engaged in selling to DoD or a DoD Component are defense contractors
when acting in that context.

1-208. Dcputy Designated Agency Ethics Official (Deputy DAEO). An
employee of a DoD Agency who has been appointed, in writing, by the DoD Component
DAEO and who has been delegated written authority by that DoD Component DAEO to act on
his behalf.

1-209. Desig'at Aga= Ethics Official 0DAE . A DoD employee
appointed, in writing, by the Head of the DoD Agency to administer the provisions of Pub. L.

* 95-521 (reference (c)) and this Regulation. *

1-210. DoD2 Componn. OSD; the Military Departments; the Chairman
of the Joint Chiefs of Staff and the Joint Staff; the Unified and Specified Commands; 10, DoD;
the Uniformed Services University of the Health Sciences; the Defense Agencies; the DoD
Field Activities; the Combined Commands and Agencies; and the Special Activities, including
non-appropriated fund instrumentalities. See subsection 1-201 of this Regulation, above, for
those DoD Components that are Agencies.

1-211. DDE Iy

a. Any DoD civilian officer or employee (including special
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Government employees) of any DoD Component (including any non-appropriated fund
activity).

b. Any active duty Regular or Reserve military officer,
including warrant officers.

c. Any active duty enlisted member of the Army, Navy, Air
Force, or Marine Corps.

* d. Any Reserve or National Guard member on active duty
under orders issued pursuant to title 10, United States Code.

e. Any Reserve or National Guard member while performing
official duties or functions under the authority of either title 10 or title 32, United Staies Code,
or while engaged in any activity related to the performance of such duties or functions,
including any time the member uses his Reserve or National Guard of the United States title or
position, or any authority derived therefrom.

f. Any faculty member in a civil service position or hired
pursuant to title 10, United States Code, and any student (including a cadet or midshipman) of
an academy, college, university, or school of DoD.

g. Consistent with labor agreements and international treaties
and agreements, and host country laws, any foreign national working for a DoD Component
except those hired pursuant to a defense contract.

1-212. DoD Supplement. Subsections 2-200 through 2-207 of this
* Regulation contain the DoD Supplement of 5 C.F.R. 2635 (reference (d)), which is reproduced

in subsection 2-100 of this Regulation.

* 1-213. Emplnamol. See 5 C.F.R. 2635.603(a) (reference (d)) in *
subsection 2-100 of this Regulation.

1-214. Ethics Counselor. The DoD Component DAEO, Alternate DAEO,
Deputy DAEO, or a DoD employee appointed in writing by the DoD Component DAEO or
designee to generally assist in implementing and administerg the DoD Component
command's or organization's ethics program and to provide ethics advice to DoD employees of
the DoD Component command or organization in accordance with this Regulation. Except for
a DoD Component DAEO, Alternate DAEO, or Deputy DAEO, a DoD employee appointed as
an Ethics Counselor shall only serve as a "DAEO or designee" when he has been delegated

3
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specific written authority by the DoD Component DAEO to perform specific functions on
behalf of the DoD Component DAEO. Except for a DoD Component DAEO, Alternate
DAEO, or Deputy DAEO, a DoD employee appointed as an Ethics Counselor shall be an
attorney. Legal assistance officers (or equivalent) who also serve as Ethics Counselors must
clearly separate these roles. Communications received in an Ethics Counselor capacity are not
protected by the attorney-client privilege while communications received in a legal assistance
capacity may be. Attorneys who serve as Ethics Counselors must advise individuals being
counseled as to the status of that privilege prior to any communications. The term "Ethics
Cotuselor" includes "agency ethics official" as used by the Office of Government Ethics
(OGE). See 5 C.F.R. 2635.102.(c) (reference (d)) in subsection 2-100 of this Regulation. *

1-215. Ethics Oversigh Committee (EOC). A working group composed
of the DoD Component DAEOs, or their representatives, and representatives of the CJCS, and
the Judge Advocates General of the Military Departments.

1-216. Former DoD Emp2loye. Any individual defined in subsection
1-211 of this Regulation, above, after termination of active duty or termination of on DoD
service, including Reserve military officers who served on active duty for more than 130 days
and who are no longer on active duty, or who are in an inactive or retired status.

1-217. Gratuit. Gifts as defined in 5 C.F.R. 2635.203(b) (reference (d)) *

in subsection 2-100 of this Regulation.

1-218. He. His. Him. Himselt. These pronouns include she, hers, her and
herself.

1-219. Head of DoD Component Command or Organization. A
commander, commanding officer, or other military or civilian DoD employee who exercises
command authority within a DoD Component.

1-220. Major DefenseCntractor. Any non-Federal entity which, during
the preceding fiscal year, received defense contracts in a total amount equal to or greater than
$10 million.

* 1-221. Non-Federal Efnti. A non-Federal entity is generally a *
self-sustaining, non-Federal person or organization, established, operated and controlled by any
individual(s) acting outside the scope of any official capacity as officers, employees or agents
of the Federal Government. A non-Federal entity may operate on DoD installations if
approved by the installation commander or higher authority under applicable regulations. *

1-222. Nn-PuJblic Infonnation. Information generally not available to the *
public, obtained in the course of one's official DoD duties or position, which would normally

4

#Second Amendment (Ch2, 3/25/96)



DoD 5500.7-R

* not be releasable under the Freedom of Information Act, 5 U.S.C. 552 (reference (e)). The *
term "non-public information" includes "inside information," "proprietary information," and
"source selection information." See 5 C.F.R. 2635.703 (reference (d)) in subsection 2-100 of

, this Regulation, DoD Directive 5400.7 (reference (f)), and FAR 3.104-4(j) and (k) and 3.104-5 *

(reference (a)) in Appendix B of this Regulation.

, 1-223. Qffice of Government Ethics. The Federal Government agency
responsible for overall direction and leadership concerning Executive Branch policies related to

* ethics in the Federal Government. See 5 C.F.R. 2638 (reference (g)) in subsection 11-100 of
this Regulation.

, 1-224. Personal and Substantial. See 5 C.F.R. 2635.402(b)(4) ,
, (reference (d)) in subsection 2-100 of this Regulation. *

* 1-225. Personal Commercial Solicitation. Any effort to contact an
individual to conduct or transact matters involving unofficial business, finance, or commerce.
This does not include off-duty employment of DoD employees employed in retail

, establishments. See DoD Directive 1344.7 (reference (h)). *

1-226. Procurement Official. See FAR 3.104-4(h) (reference (a)) in
Appendix B of this Regulation.

* 1-227. Prohibited Source. See 5 C.F.R. 2635.203(d) (reference (d)) in
subsection 2-100 of this Regulation.

* 1-228. Oualified Individual. See 5 C.F.R. 2638.702(a)(2) (reference (g))
in subsection 11-100 of this Regulation.

1-229. Reserve Military Officer. An individual who currently holds an
appointment in the Reserve of a Military Department, or is a military officer of the National
Guard with Federal Government recognition.

* 1-230. Retied Milk Officer. Any military officer entitled to receive
military retired pay, even though such pay may be waived or pending.

* 1-231. Seior DoD Offiial. For purposes of 18 U.S.C. 207 *
S (rderue (i)), a DoD employee: *

(i) [B]mployed at a rate of pay specified in or fixed according to
subchapter 11 of chapter 53 of [United States Code,] title 5

5
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, [(reference (e))]; *

(ii) [E]mployed in a position which is not referred to in clause a.
and for which the basic rate of pay, exclusive of any locality-based
pay adjustment under section 5305 of [United States Code,] title 5
[(reference (e))] (or any comparable adjustment pursuant to interim
authority of the President), is equal to or greater than the rate of
basic pay payable for level V of the Executive Schedule;

(iii) [A]ppointed by the President to a position under section
105(a)(2)(B) of [United States Code,] title 3 [(reference (j))] or by
the Vice President to a position under section 106(a)(1)(B) of
[United States CodeJ title 3 [(reference (j))]; or *

(iv) [E]mployed in a position which is held by an active duty
commissioned officer of the uniformed services who is serving in a
grade or rank for which the pay grade (as specified in section 201

• of [United States Code,] title 37 [(reference (k))] is pay grade 0-7 *

or above.

, See 18 U.S.C. 207(c)(2) (reference (i)). *

1-232. Special Government Emnlove. An individual who is retained,

designated, appointed, or employed to perform, with or without compensation, for a period not
to exceed 130 days during any period of 365 consecutive days, temporary duties either on a
full-time or intermittent basis. The term also includes a Reserve military officer who is serving
on active duty involuntarily or for training for any length of time, and one who is serving
voluntarily on active duty for training for 130 days or less. It does not include enlisted
members; however, for the purposes of this Regulation, enlisted members shall be considered
special Government employees to the same extent that military officers are included in the
meaning of the term.

* 1-233. TravlBeneitsi1f. Travel related gifts, including in kind subsistence *

and accommodations and payments or reimbursements of expenses, from non-Federal sources.

SECTION 3. GENERAL POLICY

1-300. o2. Poligy. It is DoD policy that:

a. A single, uniform source of standards of ethical conduct and
ethics guidance shall be maintained within DoD, and each DoD Agency shall implement and
administer a comprehensive ethics program to ensure compliance with such standards and

6
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b. Although OGE regulations, reprinted in this Regulation, do
not apply to enlisted members of DoD, the provisions of 5 C.F.R. 2634 (reference (1)) in
subsection 7-100 of this Regulation, 5 C.F.R. 2635 (reference (d)) in subsection 2-100 of this
Regulation, 5 C.F.R. 2638 (reference (g)) in subsection 11-100 of this Regulation, 5 C.F.R.
2639 (reference (m)) in subsection 5-100 of this Regulation, 5 C.F.R. 2640 (reference (n)) in
subsection 5-200 of this Regulation, 5 C.F.R. 2641 (reference (o)) in subsection 9-200 of this
Regulation, are determined to be appropriate for enlisted members and are hereby made
applicable to enlisted members as if the terms "employee," and "special Government
employee," as used in those OGE regulations, include enlisted members to the same extent that
military officers are included within the meaning of those terms. The following exception
applies:

(1) Certain criminal statutes, 18 U.S.C. 203, 205, 207,
* 208, and 209, (reference (i)), and related provisions of OGE regulations, do not apply to *
* enlisted members. Provisions similar to those of 18 U.S.C. 208 and 209 (reference (i)) apply

to enlisted members as follows:

(a) Except as approved by the DoD Component
DAEO or designee, an enlisted member, including an enlisted special Government employee,
shall not participate personally and substantially as part of his official DoD duties, in any
particular matter in which he, his spouse, minor child, partner, entity in which he is serving as
officer, director, trustee, partner, or employee, or any entity with which he is negotiating or has
an arrangement concerning prospective employment, has a financial interest;

(b) An enlisted member, except an enlisted special
Government employee, shall not receive any salary or supplementation of his Federal
Government salary, from any entity other than the Federal Government or as may be
contributed out of the treasury of any State, county, or municipality, for his services to the
Federal Government.

c. DoD employees shall become familiar with all ethics
, provisions, including the standards set out in E.O. 12674 (reference (p)) in subsection 12-100

of this Regulation, and comply with them;

d. DoD employees shall become familiar with the scope of and
authority for the official activities for which they are responsible. Sound judgment must be
exercised. All DoD employees must be prepared to account fully for the manner in which that
judgment has been exercised;
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e. If the propriety of a proposed action or decision is in
question for any reason, DoD employees shall seek guidance from a DoD Component legal
counsel, the DoD Component DAEO or designee, or Ethics Counselor, as appropriate;

f. Individual conduct, official programs and daily activities
within DoD shall be, accomplished lawfully and ethically;

g. DoD employees shall adhere strictly to DoD policy of equal
opportunity, regardless of race, color, religion, gender, age, national origin, or handicap, in
accordance with applicable laws and regulations.

SECTION 4. GENERAL RESPONSIBILITIES

1-400. The Head of each DoD Compionenl shall:

a. Exercise personal leadership and take personal responsibility
through the DoD Component DAEO or designee for establishing and maintaining the DoD
Component's ethics program and be personally accountable for the DoD Component's
compliance with every requirement of this Regulation, including the ethics and procurement
integrity training requirements;

b. When authorized, appoint a DoD Component DAEO,
through a formal written delegation of authority, who is qualified to oversee and supervise the
DoD Component's ethics programs for DoD employees, both civilian and military. (The GC,
DoD, may serve as the DAEO for several DoD Components);

c. When authorized, appoint a DoD Component Alternate
DAEO who shall serve in the absence of the DoD Component DAEO;

d. Provide sufficient resources (including funding and
investigative, audit, legal, training and administrative staff) to enable the DMD Component
DAEO or designee to implement and administer the DoD Component's ethics programs in a
positive and effective manner.

1-401. Each DoD ComUoen Desinad Atev Ethics Official (DAEO)
shall:

a. Be responsible for the implementation and administration of
all aspects of the DoD Component ethics program and manage and oversee local
implementation and administration of all matters relating to ethics covered by this Regulation.

b. Appoint DoD Component Deputy DAEOs and Ethics
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Counselors and delegate to them written authority to act on behalf of the DoD Component
DAEO;

c. Ensure that ethics advice (and facts relied upon for such
advice) is in writing, when practicable;

d. Ensure that written opinions regarding the applicability of
, 41 U.S.C. 423 (reference (b)) are provided within 30 days of request by any DoD employee

, provided that the request is accompanied by complete and full information necessary to render
an opinion;

e. Ensure the proper collection, review, and handling of the
DoD Component's financial and employment disclosure reports, including those submitted by
Presidential appointees for confirmation purposes;

f. Be rmsponsible for the implementation and administration of
ethics and procurement integrity training and ensure that necessary resources are available to
accomplish such training;

g. Provide periodic ethics and procurement integrity training for

Ethics Counselors;

h. Certify Qualified Individuals to conduct ethics training;

i. Assist Agency Designees, through the chain of command or
supervision, in initiating prompt, effective action to evaluate and process violations, potential
violations, and appearances of violations of ethics laws or regulations, in accordance with
applicable procedures as discussed in Chapter 10 of this Regulation;

j. Provide advice and assistance to DoD employees of the DoD
Component not otherwise served by a local Ethics Counselor,

k. Oversee and coordinate local ethics programs through a
system for periodic evaluation and ensure that the DoD Component provides and maintains
sufficient funding, staff, space and resources to administer the DoD Component's ethics
programs;

1. Maintain liaison with the DoD EOC, OGE, and the DoD
Standards of Conduct Office (SOCO), and provide to SOCO and OGE all information required
by law or regulation;

0e h9
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m. Represent the DoD Component to OGE, Congress, the
Executive Branch and the public on matters relating to ethics and standards of conduct.

1-402. Each DoD Component Alternate Designated Agency Ethics
Official (Alternate DAEO) shall serve in the absence of the DoD Component DAEO and,
when so serving, is authorized to take any action this Regulation indicates may be taken only
by the DoD Component DAEO.

1-403. Each DoD Component Deputy Desigmated Agency Ethics Official
(Deputy DAEO) shall serve on behalf of the DoD Component DAEO consistent with written
delegation of authority from the DoD Component DAEO.

1-404. The head of each DoD Component command or organization shall:

a. Exercise personal leadership and take peisonal responsibility
for establishing and maintaining the command's or organization's ethics program in
coordination with the command's or organization's Ethics Counselors;

b. Be personally accountable for the command's or
organization's ethics program, including its ethics and procurement integrity training program,
and the command's or organization's compliance with every requirement of this Regulation;

c. Provide sufficient resources to enable the command's or
organization's Ethics Counselors to implement and administer the local aspects of the
command's or organization's ethics program in a positive and effective manner;

d. Ensure the prompt resolution of any actual or apparent
conflict of interest involving a DoD employee of the command or organization;

e. Direct Administrative Officers (or equivalent) of the
command or organization to ensure that the position descriptions of the DoD Component
command or organization indicate if financial disclosure report filing, annual ethics training or
procurement integrity training is required and ensure the accuracy of personnel data provided
by the Director of the DoD Component personnel office on DoD employees of the command
or organization;

f. Direct Administrative Officers (or equivalent) of the
command or organization to coordinate with the DoD Component DAEO or designee to
develop lists of all DoD employees of the command or organization who are required to
receive ethics and procurement integrity training, schedule such training, annotate such lists to
indicate when required training was accomplished and retain annotated lists for three years;
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g. Ensure that DoD employees of the command or organization
-*, who are in positions requiring the filing of SF 450, "Confidential Financial Disclosure ,

Reports," Appendix C of this Regulation, do so in a timely manner,

h. Ensure that DoD employees of the command or organization
attend required ethics and procurement integrity training.

1-405. The General Counsel of each DoD Component shall:

a. Serve as the DAEO for the DoD Component unless
otherwise delegated;

b. Support all aspects of the ethics program of the DoD
Component;

c. Provide legal guidance and assistance to the DoD
Component DAEO or designee.

1-406. The Judge Advocate General of each Military Department shall:

Sa. Provide legal guidance and assistance to Ethics Counselors
under his supervision;

b. Support all aspects of the ethics program of the Military
Department.

1-407. The General Counsel. DoD (GC, DoD) shall:

a. Maintain the DoD SOCO and provide sufficient resources to
enable SOCO to oversee and coordinate DoD Component ethics programs, to produce reports
required by Congress and maintain report data, and to manage the DoD EOC;

b. Represent DoD as a whole to OGB, Congress, the Executive
Branch, and the public when called upon to do se on matters relating to ethics policy;

C. Have the authority to incorporate changes to
Government-wide regulations that are reprinted in this Regulation without formal coordination.

1-408. Each Ag=n DesiM shall:

#Second Amendment (Ch2, 3/25/96)



a. In accordance with subsection 3-306 of this Regulation,
provide prior approval or disapproval of outside activities by DoD employees under his
responsibility;

b. Receive and appropriately process reports of suspected
violations of ethics statutes or regulations and possible conflicts of interest;

c. Receive and appropriately process reports of non-compliance
with the filing requirements of Chapter 7 of this Regulation;

d. Perform all the other duties of an Agency Designee
, established in this Regulation and in 5 C.F.R. 2635 (reference (d)) in subsection 2-100 of this *

Regalation;

e. Annually determine those positions under his responsibility
that require the filing of SF 450, Appendix C of this Regulation, and annual ethics and
procurement integrity training.

1-409. The DoD Standards of Conduct Office (SOCO) shall:

a. Manage the DoD EOC and call periodic meetings to consider
current issues in ethics and standards of conduct;

b. Coordinate DoD Component ethics programs, including
providing uniform guidance and training material;

c. Collect and publish important written opinions from DoD
Components, when practicable, to promote uniformity of ethics opinions throughout DoD;

d. Monitor and assist DoD Component DAEOs in ensuring
effectivecorrective action is taken to remedy violations, potential violations and the
appearance of violations of ethics laws or this Regulation;

e. Certify Qualified Individuals to conduct ethics training who
may be used by DoD Components;

f. Make ethiNc and procurement integrity training for ethics
triners available on an ongoing basis to ensure that Qualified Individuals are uniformly
prepared to provide such training;

g. Distribute ethics and procurement integrity training material
to all DoD Component DAEOs for use in all types of ethics and procurement integrity training.,

12
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h. In the iWerest of Federal Government efficiency and
economy, establish and maintain a resource center of ethics and procurement integrity
materials (including training materials) developed by DoD Components.

1-410. The DoD Ethies QyersigWht Committee (EOC) shall:

a. Meet periodically, as necessary;

b. Consider general ethics issues or current issues and make
Srecommendations to promote uniformity of ethics opinions throughout DoD;

c. Provide recommendations to DoD Component DAEOs on
particular ethics matters in accordance with this Regulation;

d. Provide recommendations for DoD input on proposed ethics
legislation and regulations.

1-411. The Director. Washingtn BeadQlktr Services shall:

a. Prepare an annual report listing all the defense contractors
that have been awarded $25,000 or more in defense contracts during the fiscal year,

b. Distribute the annual report to the DoD Component DAEOs

not later than December 31 following the end of the fiscal year.

* 1-412. Each Ethics CouMIor shall: *

a. Provide written and oral advice, counseling, and assistance to
his DoD.Component command or organization and to the DoD employees of his DoD
Componnt command or organization, on all ethics matters, particularly areas covered by this
Regulatio and related s and regulations;

b. Request assisance, through appropriate channels, from the
DoD Component DAEO or designee on any matter that cannot be resolved locally;

C. Maintain a current copy of this Regulation, and all changes,
for review by any DoD employee;

d. Maintain a thorough understanding of curnnt DoD ethics
policy throh contact with the DoD Compoment DAEO, attendance at periodic ethics training

* 13
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courses, and other appropriate methods;

e. Promptly provide a copy to the DoD Component DAEO of
precedental written decisions to assist uniformity throughout the DoD Components;

f. Perform other duties as assigned by written delegation from
the DoD Component DAEO;

g. Review financial disclosure reports in accordance with
Chapter 7 of this Regulation.

* 1-413. The Insto General of each DoD Com nnt shall:

a. Investigate ethics matters arising in the DoD Component,
and refer any such matters that involve suspected criminal violations to the appropriate
criminal investigative office of the DoD Component;

b. Report to the DoD Component DAEO or designee on
investigations that result in referrals to the Department of Justice (DoJ) and on disciplinary
actions that must be reported in response to the OGC annual ethics survey;

c. Ensure inspectors and agents are educated in ethics matters

to ensure appropriate handling of ethics related cases and calls;

1-414. The Director of each DoD Component Personnel Office (or *

giviialent) shall:

a. Provide the DoD Component DAEO or designee such
personnel data on DoD employees, both civilian and military, as may be required by the DoD
Component DAEO or designee;

b. Assign personnel action officers the responsibility of
providing the required information at local levels;

C. In coordination with the DoD Component DAEO or
designee, establish procedures to inform new DoD employees of their obligation to receive
ethics and procurement integrity training as required;

d. In coordination with the DoD Component DAEO or
designee, establish out-processing procedures and records to advise DoD employees of
available counseling regarding post-employment and procurement integrity restrictions prior to
departure from DoD;
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e. In coordination with the DoD Component DAEO or
designee, establish procedures to advise incoming and outgoing DoD employees of their
financial and employment disclosure, reporting obligations.

• 1-415. The Administrative Officer (or equivalent) of each DoD
Comnonent command and flgoraization shall:

a. Ensure that each position description of the DoD Component
, command or organization indicates if an SF 278, "Public Financial Disclosure Report," or SF *

* 450, Appendix C of this Regulation, w.d annual ethics and procurement integrity training arc
required so prospective or new DoD employees are on notice of such requirements prior to
employment;

b. Upon the request of the DAEO or designee, ensure the
accuracy of personnel data provided by the Director of the DoD Component personnel office
on DoD employees of the DoD Component command or organization;

c. In coordination with the DoD Component DAEO or
designee, develop a list of all DoD employees within the DoD Component command or
organization who are required to receive ethics and procurement integrity training;

d. In coordination with the DoD Component DAEO or
designee, ensure that DoD employees of the DoD Component command or organization are
scheduled to receive required ethics and procurement integrity training;

e. Annotate such list to indicate when required training was
accomplished and retain annotated list for three years.

1-416. Each D E•floy=ly shall: *

a. Abide by the ethical principles established by E.O. 12674
(reference (p)), in subsection 12-100 of this Regulation, ethics statutes, and the ethics *

regulations promulgated by OGE and the DoD thereunder;,

b. Set a personal example for fellow DoD employees in
performing official duties within the highest ethical standards;

c. Report suspected violations of ethics regulations in
accordance with subsection 10-200 of this Regulation;
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d. Perform all official duties so as to facilitate Federal

Government efficiency and economy;

e. Attend ethics and procurement integrity training as required;

f. File financial and employment disclosure reports as required.

SECTION 5. REERENCER

1-500. References

(a) Federal Acquisition Regulation, Part 3.104, current edition
(b) Title 41, United States Code, Section 423
(c) Public Law 95-52 1, "Ethics in Government Act of 1978," ,

October 26, 1978, as amended
(d) Title 5, Code of Federal Regulations, Part 2635, "Standards

of Ethical Conduct for Employees of the Executive Branch,"
current edition

(e) Title 5, United States Code, Chapter 53, Subchapter 11, and *

Sections 552 and 5305
(f) DoD Directive 5400.7, "DoD Freedom of Information Act *

Program," May 13, 1988
(g) Title 5, Code of Federal Regulations, Part 2638, "Office of

Government Ethics and Executive Agency Ethics Program
Responsibilities," current edition

(h) DoD Directive 1344.7, "Personal Commercial Solicitation on
DoD Installations," February 13, 1986

* (i) Title 18, United States Code, Sections 203, 205, 207, 208, •
• and 209 *

, (j) Title 3, United States Code, Sections 105 and 106 *

, (k) Title 37, United States Code, Section 201 ,
,(1) Title 5, Code of Fcderal Regulations, Part 2634, "Financial ,

Disclosures, Qualified Trusts, and Certificates of Divestiture
for Executive Branch Employees," current edition

* (i) Title 5, Code of Federal Regulations, Part 2639, *"Interpretation of 18 U.S.C. 209," current edition

, (n) Title 5, Code of Federal Regulations, Part 2640, P
"Interpretation of 18 U.S.C. 208," current edition

* (o) Title 5, Code of Federal Regulations, Part 2641, *

"Post-Employment Conflict of Interest Restrictions," current
edition

* (p) Executive Order 12674, "Principles of Ethical Conduct for
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Government Officers and Employees," April 12, 1989, as
amended
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DoD) 5500.7-R. SECTION 2. DoD SUPPLEMENT TO 5 C.F.R. PART 2635 (reference (a))

2-200. ei.•. In accordance with 5 C.F.R. 2635.105 (reference (a)) in
subsection 2-100 of this Regulation, the provisions in this Regulation apply to employees of the
Department of Defense (DoD) and supplement the "Standards of Ethical Conduct for Employees of
the Executive Branch" contained in 5 C.F.R. 2635 (reference (a)) in subsection 2-100 of this
Regulation. DoD employees are required to comply with 5 C.F.R. 2635 (reference (a)) in subsection
2-100 of this Regulation, this Regulation, and implementing guidance and procedures.

2-201. Desigaidon of SOW& Aen Comnn

a. Pursuant to 5 C.F.R. 2635.203(a) (reference (a)) in subsection
2-100 of this Regulation, each of the following Components of DoD is designated as a separate
Agency for purposes of the provisions in 5 C.F.R. 2635 Subpart B (reference (a)) in subsection
2-100 of this Regulation, governing gifts from outside sources and 5 C.F.R. 2635.807 (reference (a))
in subsection 2-100 of this Regulation, governing teaching, speaking and writing:

(1) Department of the Army;

(2) Department of the Navy;

(3) Department of the Air Force;

(4) Defense Commissary Agency;

(5) Defense Contract Audit Agency;

(6) Defense Finance and Accounting Service;

(7) Defense Information Systems Agency;

(8) Defense Intelligence Agency;

(9) Defense Investigative Service;

(10) Defense Logistics Agency;

(11) Defense Mapping Agency;

(12) Defense Nuclear Agency;
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(13) National Security Agency;

(14) Office of the Inspector General;

(15) Uniformed Services University of the Health Sciences;

* (16) Armed Services Board of Contract Appeals *

b. Employees of DoD Components not designated as separate
Agencies, including employees of OSD, will be treated as employees of DoD which shall be treated
as a single Agency that is separate from the above listed agencies for purposes of determining
whether the donor of a gift is a prohibited source under 5 C.F.R. 2635.203(d) (reference (a)) in
subsection 2-100 of this Regulation, and for identifying the DoD employee's Agency under 5 C.F.R.

2635.807 (reference (a)) in subsection 2-100 of this Regulation, governing teaching, speaking and
writing.

2-202. Additional Exceptions for Gifts from Outside Souw.=. In addition to the
gifts which come within the exceptions set forth in 5 C.F.R. 2635.204 (reference (a)) in subsection
2-100 of this Regulation, and subject to all provisions of 5 C.F.R. 2635.201 through 2635.205
(reference (a)) in subsection 2-100 of this Regulation, a DoD employee may accept gifts from
outside sources otherwise prohibited by 5 C.F.R. 2635.202(a) (reference (a)) in subsection 2-100 of
this Regulation, as follows:

a. Events Spgnsored bv States. Local Governments or Civic
Organizations. A DoD employee may accept a sponsor's unsolicited gift of free attendance for
himself and an accompanying spouse at an event sponsored by a State or local government or by a
civic organization exempt from taxation under 26 U.S.C. 501(c)(4) (reference (b)), when:

(1) The Agency Designee has determined that the community
relations interests of the Agency will be served by the DoD employee's attendance;

(2) The cost of the DoD employee's and the spouse's
attendance is provided by the sponsor in accordance with 5 C.F.R. 2635.204(gX5) (reference (a)) in
subsection 2-100 of this Regulation; and

(3) The gift of free attendance meets the definition in 5
C.F.R. 2635.204(g)(4) (reference (a)) in subsection 2-100 of this Regulation.

b. Scholarships and Grants. A DoD employee, or the dependent of
a DoD employee, may accept an educational scholarship or grant from an entity that does not have
interests that may be substantially affected by the performance or non-performance of the DoD
employee's official duties, or from an association or similar entity that does not have a majority of
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2-206. Prior Aproval fr Outside Employment and Business Activities

a. A DoD employee, other than a special Government employee, who is
required to file a financial disclosure report, SF 450 or SF 278, Appendix C of this Regulation, shall obtain
written approval from the Agency Designee before engaging in a business activity or compensated outside
employment with a prohibited source, unless general approval has been given in accordance with
subsection 2-206(b) of this Regulation, below. Approval shall be granted unless a determination is made
that the business activity or compensated cutside employment is expected to involve conduct prohibited

, by statute or regulation. Also see subsection 2-303 of this Regulation, below.

(1) Business activity means any business, contractual or other financial
relationship not involving the provision of personal services by the DoD employee. It does not include a
routine commercial transaction or the purchase of an asset or interest, such as common stock, that is
available to the general public.

(2) Employment means any form of non-Federal employment or
business relationship involving the provision of personal services by the DoD employee. It includes, but is
not limited to, personal services as an officer, director, employee, agent, attorney, consultant, contractor,
general partner or trustee.

(3) Prohibited source has the meaning set forth in 5 C.F.R. 2635.203(d)
(reference (a)) in subsection 2-100 of this Regulation, as modified by the separate DoD Component
Agency designations in subsection 2-201 of this Regulation, above.

b. The DoD Component DAEO or designee may, by a written notice, exempt
categories of business activities or employment from the requirement of subsection 2-206(a) of this
Regulation, above, for prior approval baped on a determination that business activities or employment
within those categories would generally be approved and are not likely to involve conduct prohibited by
statute or regulation.

2-207. Disclaimer for Speeches and Writings Devoted to Agency Matters. A DoD
employee who uses or permits the use of his military grade or who Includes or permits the Inclusion of
his title or position as one of several biographical details given to identify himself in connection with
teaching, speaking or writing, in accordance with 5 CF.R. 2635.807(b) (reference (a)) in subsection
2-400 of this Regulation, shall make a disclaimer If the subject of the teaching, speaking or writing
deals in significant part with any ongoing or announced policy, program or operation of the DoD
employee's Agency, as defined in subsection 2-201 of this Regulation, above, and the DoD employee has
not been authoried by appropriate Agency authority to present that material as the Agency's position.
The disclaimer shall be made as follows:

a. The required disclaimer shall expressly state that the views presented are
those of the speaker or author and do not necessarily represent the views of DoD or its Components;

b. Where a disclaimer is required for a,- article, book or other writing, the
disclaimer shall be printed in a reasonably prominent position in the writing itself;

c. Where a disclaimer is required for a speech or other oral presentation, the. disclaimer may be given orally provided it is given at the beginning of the oral presentation.
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SECTION 3. DoD GUIDANCE

2-300. ifts

a. Procurement Officials. In addition to the restrictions on gifts in 5 C.F.R.
2635, Subpart B (reference (a)) in subsections 2-100 and 2-202 of this Regulation, procurement officials
are subject to the gift acceptance restrictions of the procurement integrity statute. See 41 U.S.C. 423
(reference (c)) and FAR 3.104 (reference (d)) in Appendix B of this Regulation.

b. Gifts from Foreign Governments. There are special DoD rules governing
gifts from foreign governments. See 5 U.S.C. 7342 (reference (e)) and DoD Directive 1005.13

, (reference (f)). For the purposes of gifts from foreign governments, the following interpretations apply:

(1) The values of gifts from different officials of the same foreign
government during the same presentation shall be. aggregated and such gifts are considered to be from that
foreign government. A gift from the spouse of a representative or official of a foreign government is
deemed a gift from the representative or official. A gift given to the spouse of the DoD employee is
deemed a gift to the DoD employee. Conditions and exceptions regarding gifts to and from spouEes in 5
U.S.C. 7342 (reference (e)) may apply.

(2) Gifts received at separate presentations, even on the same day or
from the same official, are separate gifts and their values are not aggregated. When more than one gift is
included in a single presentation, only those gifts with an aggregate of less than the minimum allowed may
be retained by the DoD employee, the remainder to be disposed of in accordance with enclosure 2 of DoD
Directive 1005.13 (reference (f)).

c. Ship Launch and Similar Ceremonies. Unless the gift is otherwise
acceptable under an exception in 5 C.F.R. 2635, Subpart B (reference (a)) in subsection 2-100 of this
Regulation, a DoD employee may not accept gifts in connection with a ceremony to mark the completion
of a milestone in shipbuilding, aircraft completion, or similar vehicle launch or roll-out unless attendance
is official and is approved by the head of the DoD Component command or organization and the gifts are
limited to the following (see 5 U.S.C. 7301 note (reference (e))):

(1) Attendance at appropriate functions incident to the ceremony, such
as a dinner preceding the ceremony and reception following it, and related food, hospitalty and
entertainment, as long as the function and related benefits are not lavish, excessive, or extravagant;

(2) Tangible gifts or mementos in connection with the ceremony to
DoD employees, their spouses, and their dependent children, who are official participants in the ceremony,
as long as the aggregate retail value does not exceed $100 per family and the cost is not borne by the
Federal Government. When such gifts exceed the $100 limit, the recipient shall pursue one of the
following alternatives:

(a) Return the gift to the donor;

(b) Retain the gift after reimbursing the donor the full value of
the gift; or

(c) Forward the gift to the- appropriate DoD Component official
for disposition as a gift to the Federal Government in
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accordance with statute. See 10 U.S.C. 2601
(reference (g)).

2-301. Use of Federal Government Resources. *

a. Communication Systems. See GSA regulation 41 C.F.R. Subpart
201-21.6 (reference (h)) on use of Federal Government telephone systems. Federal Government
communication systems and equipment (including Government owned telephones, facsimile machines,
electronic mail, Internet systems, and commercial systems when use is paid for by the Federal
Government) shall be for official use and authorized purposes only.

(1) Official use includes emergency communications and
communications that the DoD Component determines are necessary in the interest of the Federal
Government. Official use may include, when approved by theater commanders in the interest of morale
and welfare, communications by military members and other DoD employees who are deployed for
ext.nded periods away from home on official DoD business.

(2) Authorized purposes include brief communications made by DoD
employees while they are traveling on Government business to notify family members of official
transportation or schedule changes. They also include personal communications from the DoD employee's
usual work place that are most reasonably made while at the work place (such as checking in with spouse
or minor children; scheduling doctor and auto or home repair appointments; brief internet searches;
e-mailing directions to visiting relatives) when the Agency Designee permits categories of
communications, determining that such communications:

(a) Do not adversely affect the performance of official duties
by the DoD employee or the DoD employee's organization;

(b) Are of reasonable duration and frequency, and whenever
possible, made during the DoD employee's personal time such as after duty hours or lunch periods;

(c) Serve a legitimate public interest (such as keeping DoD
employees at their desks rather than requiring the use of commercial systems; educating the DoD
employee on the use of the communications system; improving the morale of DoD employees stationed
for extended periods away from home; enhancing the professional skills of the DoD employee; job-
searching in response to Federal Government downsizing);

(d) Do not put Federal Government communications systems to
uses that would reflect adversely on DoD or the DoD Component (such as uses involving pornography;
chain letters; unofficial advertising, soliciting or selling except on authorized bulletin boards established
for such use; violations of statute or regulation; inappropriately handled classified information; and other
uses that are incompatible with public service); and

(e) Do not overburden the communication system (such as may
be the case with broadcasts and group mailings), create no significant additional cost to DoD or the DoD
Component, and in the case of long distance communications, charges are:

I@ Charged to the DoD employee's home telephone
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* number or other non-Federal Government number *

(third number call);

Made to a toll-free number;

a. Reversed to the called party if a non-Federal
Government number (collect call);

Charged to a personal telephone credit card; or

Otherwise reimbursed to DoD or the DoD
Component in accordance with established
collection procedures;

(3) In accordance with applicable laws and regulations, use of
Federal Government communications systems may be monitored See DoD Directives 4640.1 (reference
0)) and 4640.6 (reference L7)). DoD employees shall use Federal Government communications systems
with the understanding that a'uch kse serves as consent to monitoring bf any type of use, Including
incidental and personal uses, whether authorized or unauthorized. In addition, use of such systems is
not anonymous. For example, for each use of the internet over Federal Government systems, the name
and computer address of the DoD employee user is recorded by the Government and also by the locations
searched.

(4) Most Federal Government communications systems are not
secure. DoD employees shall not transmit classified information over any communication system
unless is is transmitted using approved security procedures and practices (cg,, encryption, secure
networks, secure workstations). In addition, DoD employees shall not release access Information, such
as passwords, to anyone unless specifically authorized to do so by the Agency Designee. See DoD
Directives 5200.28 (reference (k)) and C-5200.5 (reference (I)). DoD employees should exercise extreme
care when transmitting any sensitive information, or other valued data. Information transmitted over an
open network (such as through unsecure e-mail, the internet, or telephone) may be accessible to anyone
else on the network. Information transmitted through the internet or by e-mail, for example, is accessible
to anyone in the chain of delivery. Internet information and e-mail messages may be re-sent to others by
anyone in the chain.

b. Other Federal Government Resources, Other than the use of Federal
Government communications systems authorized in accordance with subsection 2-301.a. of this
Regulation, above; the use of Federal Government resources as logistical support to non-Federal entity
events in accordance with subsection 3-211 of this Regulation, below; and the use of Federal Government
time authorized in accordance with subsection 3-300 of this Regulation, below; Federal Government
resources, indudingpersonne4 equipment, and property, shall be used by DoD employees for official
purposes only, except as follows:

(1) Agency Designees may permit their DoD employees to make
limited personal use of Federal Government resources other than personnel, such as typewriters,
calculators, libraries, and other similar resources and facilities, if the Agency Designee determines the
following:

(a) The use does not adversely affect the performance of
* official duties by the DoD employee or the DoD employee's organization;
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(b) The use is of reasonable duration and frequency, and made
only during the DoD employee's personal time such after duty hours or lunch periods;

(c) The use serves a legitimate public interest (such as
supporting local charities or volunteer services to the community; enhancing the professional skills of the
DoD employee; job-searching in response to Federal Government downsizing);

(d) The use does not put Federal Government resources to uses
that would reflect adversely on DoD or the DoD Component (such as involving commercial activities;
unofficial advertising, soliciting or selling; violation of statute or regulation; and other uses that are
incompatible with public service); and

(e) The use creates no significant additional cost to DoD or the
DoD Component.

(2) The use of personnel fror non-Federal purposes is regulated by
subsections 3-211 and 3-305 of this Regulation, below.

2-302. Gaml ing

a. A DoD employee shall not participate while on Federally-owned or
leased property or while on duty (for military members, this means, in this context, present for duty)for
the Federal Government in any gambling activity prohibited by 5 C.F.R. 735.201 (reference (i))

(1) Activities necessitated by a DoD employee's law enforcement
duties;

(2) Activities by organizations composed primarily of DoD employees
or their dependents for the benefit of welfare funds for their own members or for the benefit of other
DoD employees or their dependents, subject to the limitations of local law and subsections 3-210 and
3-211 of this Regulation, below, when approved by the Head of the DoD Component or designee;

(3) Private wagers among DoD employees if based on a personal
relationship and transacted entirely within assigned Federal Government living quarters and within the
limitations of local laws; or

(4) Purchases of lottery tickets authorized by any State from blind
, vendors licensed to operate vendingfaclitles in accordance with 20 U.S.C. 107a(5) (reference (n)).

b. Gambling with a subordinate may be a violation of Articles 133 and 134
of the Uniform Code of Military Justice (UCMJ) (reference (g)).

C. Gambling may be prohibited by Federal Government building and
* grounds regulations, such as 32 C.F.R. Part 40b (reference (o)) which prohibits gambling in the Pentagon.

2-303. Outside Emnlovrnent and Activity. In addition to subsection 2-206 of this
Regulation, above, except to the extent that when procedures have been established by higher authority for
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any class of DoD employee (e.g., DoD Directive 6025.7 (reference (p))), Agency Designees may require
DoD employees under their jurisdiction to report any outside employment or activity prior to engaging in
the employment or activity. See subsection 3-306 of this Regulation, below.

a. The commander, head of the organization, or supervisor may prohibit the
employment or activity if he believes that the proposed outside activity will detract from readiness or pose
a security risk.

b. If action is not taken to prohibit the employment or activity, the DoD
employee is free to engage in the employment or activity in keeping with other restrictions of this
Regulation.

2-304. Use of Military Title by Retirees or Reserves. Retired military members and
members of Reserve Components, not on active duty, may use miiitary titles in connection with
commercial enterprises, provided they clearly indicate their retired or inactive Reserve status. However,
any use of military titles is prohibited if it in any way casts discredit on DoD or gives the appearance of
sponsorship, sanction, endorsement, or approval by DoD. In addition, in overseas areas, commanders may
further restrict the use of titles by retired military members and members of Reserve Components.

SECTION 4. REERENCES

2-400. References

(a) Title 5, Code of Federal Regulations, Part 2635, "Standards of Ethical
Conduct for Employees of the Executive Branch," current edition

(b) Title 26, United States Code, Section 501
(c) Title 41, United States Code, Section 423
(d) Federal Acquisition Regulation, Part 3.104, current edition
(e) Title 5, United States Code, Sections 7301 and 7342

(f) DoD Directive 1005.13, "Gifts from Foreign Governments," October 13,
1988

(g) Title 10, United States Code, Sections 801 through 940 (Uniform Code of
, Military Justice), and 2601

(h) Title 41, Code of Federal Regulations, 201-21.6, "Use of Government
Telephone Systems," current edition

(i) DoD Directive 4640.1, "Telephone Monitoring and Recording," January
15, 1980

(J) DoD Directive 4640.6, "Communications Security Telephone Monitoring
and Recording," June 26, 1981

(k) DoD Directive 5200.28, "Security Requirements for Automated
Information Systems," March 21, 1988

(i) DoD Directive C-5200.5, "Communications Security," April 21, 1990
(m) Title 5, Code of Federal Regulations, 735.201, "Gambling," current

edition
(n) Title 20, United States Code, Sction 107a
(o) Title 32, Code of Federal Regulations, Part 40b, "Conduct on the Pentagon

Reservation," current edition
(p) DoD Directive 6025.7, "Off-Duty Employment by DoD Health Care

Providers," October 21, 1985
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SECTION 2. OFFICIAL PARTICIPATION IN NON-FEDEAL ETTIES

3-200. Adan

a. Agency Designees may permit their DoD employees to attend
meetings, conferences, seminars or sirmiar events sponsored by non-Federal entities in their official
DoD capacities at Federal Government expense if there is a legitimate Federal Government purpose
in accordance with 5 U.S.C. 4101 et seq. (reference (b)) and 37 U.S.C. 412 (reference (c)), such as
training a DoD employee beyond maintaining professional credentials or gathering information of
value to the DoD.

b. DoD employees are prohibited from attending events in their
official DoD capacities at Federal Government expense in order to acquire or maintain professional
credentials that are a minimum requirement to hold the DoD position. See 5 U.S.C. 5946
(reference (b)) and 31 U.S.C. 1345 (reference (d)).

3-201. MeMbership,

a. DoD employees may serve as DoD liaisons to non-Federal
entities when appointed by the head of the DoD Component command or organization who
determines there is a significant and continuing DoD interest to be served by such representation.

* Liaisons serve as part of their official DoD duties, under DoD Component memberships, and
represent only DoD interests to the non-Federal entity in an advisory capacity. Liaisons may not be
involved in matters of management or control of the non-Federal entity. Liaisons may officially
represent DoD in discussions of matters of mutual interest with non-Federal entities providing it is
made clear to the non-Federal entities that the opinions expressed by liaisons do not bind DoD or
any DoD Component to any action.

b. DoD employees may not accept DoD Component membership
in a non-Federal entity on behalf of DoD except as provided by statute or regulation. DoD may pay
for DoD memberships in accordance with opinions of the Comptroller General, such as 24 Comp.
Gen. 814 (reference (e)). DoD is prohibited from paying for individual memberships by 5 U.S.C.
5946 (reference (b)). See also 10 U.S.C. 2601 (reference (1)). See subsection 3-301 of this
Regulation, below, regarding allotments for payment of individual memberships held in a personal
capacity.

3-202. M DoD employees may not participate in their official
DoD capacities in the management or control of non-Federal entities without authorization from the *

, DoD DAEO. Requests for authorization shall be in writing and forwarded to the DoD DAEO *
* through SOCO. See 36 U.S.C. 5, 121, and 1305 (reference (g)). However, with authorization from *
* the DoD DAEO, DoD employees may participate fully in the management and control of the non-

Federal entity, may participate in the determinations and conclusions of the non-Federal entity, and
may cast a vote on issues within the scope of the DoD employee's official responsibilities.
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3-203. lmpartiality of Agency Desi&nee and Travel-Apoiyin&g.Autlioril.
When a DoD employee requests permission to travel to or participate in activities of a non-Federal
entity and the Agency Designee or travel approving authority is an active participant in the
non-Federal entity, that Agency Designee or travel approving authority may not act on the DoD
employee's request but shall defer such action to the next higher superior or another independent

* DoD authority. See 5 C.F.R. 2635.402 and 2635.502 (reference (h)) in subsection 2-100 of this *
* Regulation and 18 U.S.C. 208 (reference (i)). *

3-204. Impartialitv of DoD EmlQyees. DoD employees are generally
prohibited from engaging in any official activities in which a non-Federal entity is a party or has a
financial interest if the DoD employee is an active participant in the non-Federal entity or has been
an officer in the non-Federal entity within the last year. See 5 C.F.R. 2635.402 and 2635.502
(reference (h)) in subsection 2-100 of this Regulation and 18 U.S.C. 208 (reference (i)).

. 3-205. Emnmgratilm. DoD employees may not receive any salary or salary *

* supplement from a non-Federal entity for performance of DoD duties. See 18 U.S.C. 209 *
* (reference (i)). *

, 3-206. Co-saonsorhip. A DoD Component command or organization is a ,
* co-sponsor of an event when that DoD Component command or organization is one of the *

* organizations that develops the substantive aspects of the event or provides substantial logistical *
* support for the event. Co-sponsorship of events with a non-Federal entity is prohibited except as *

follows:

, a. A DoD Component command or organization may co-sponsor
, a civic or community activity, except for fundraising or membership drives, where the head of the

DoD Component command or organization determines that the activity is unrelated to the purpose
or business of the co-sponsoring, non-Federal entity or the purpose or business of any of its

, members. See DoD Instruction 5410.20 (reference (j)); ,

, b. A DoD Component command or organization may co-sponsor *
a conference, seminar or similar event with a non-Federal entity when all of the following
requirements are met:

(I) The head of the DoD Component command or
* organization finds that the subject matter of the event (or co-sponsored discrete portion) is *
* scientific, technical or professional issues that are relevant to the mission of the DoD Component *
* command or organization; *

(2) The head of the DoD Component command or
, organization finds that the purpose of co-sponsorship is to transfer Federally developed technology *

or to stimulate wider interest and inquiry into the scientific, technical or professional issues
* identified above, and that the event is open to interested parties; *
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(3) The non-Federal entity is a recognized scientific,
technical, educational, or professional organization approved for this purpose by the DoD
Component DAEO, giving due consideration to the prohibition against giving preferential
treatment to non-Federal entity in 5 C.F.R. 2635.101(bXS) in subsection 2-100 of this Regulation
(reference (h));

(4) The DoD Component command or organization
accomplishes the co-sponsorship through a written agreement that includes the nature and purpose
of the event; the undertakings and liabilities of the parties; funding responsibilities and costs
(including admission fees); a disclaimer of Government liability if the DoD Component command
or organization reduces the level of its participation or completely withdraws; and a statement that
the non-Federal entity will not use the fact of co-sponsorship of the event to imply DoD
endorsement of the organization or its other events. If applicable, the DoD Component command
or organization should execute the agreement pursuant to specific statutory authority, such as a
contract, grant, or cooperative agreement as identified in 31 U.S.C. 6303 through 6306 (reference
(d)); a Cooperative Research and Development Agreement (CRDA) as defined in 15 U.S.C. 3710a
(reference (k)); a cooperative agreement or other transaction identified in 10 U.S.C. 2371
(reference (f)).

(5) No admission fee (beyond what will cover the
reasonable costs of sponsoring the event) may be charged for a co-sponsored event, or no
admission fee (beyond what will cover the reasonable costs of sponsoring the event) may be
chargcd for the discrete portions of the event co-sponsored by the DoD Component.

c. If the DoD Component desires to sponsor an event, but
requires assistance in making the arrangements, the DoD Component may arrange, through normal
acquisition procedures, to have a non-Federal entity provide whatever assistance is necessary. If
the event is open to individuals outside the Federal Government, attendance may not be limited to
members of the supporting non-Federal entity. The supporting non-Federal entity may be
permitted to mention its support in conference materials, but not in terms which imply that it is
sponsoring or co-sponsoring the event.

3-207. Participation in ConfereWnce and Similar Events,, Subject to the *
provisions of subsection 3-211 of this Regulation, below, and in accordance with public affairs
regulations and 31 U.S.C. 1345 (reference (d)), DoD employees may participate in their official
DoD capacities as speakers or panel members at conferences, seminars, or similar events
sponsored by non-Federal entities.

3-208. Distributing Information. In accordance with public affairs

regulations, official channels may be used to notify DoD employees of events of common interest
sponsored by non-Federal entities.
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3-209. Endorent. Endorsement of a non-Federal entity, event, product,
service, or enterprise may be neither stated nor implied by DoD or DoD employees in their
official capacities and titles, positions, or organization names may not be used to suggest
official endorsement or preferential treatment of any non-Federal entity except those listed in
subsection 3-210 of this Regulation, below. DoD employees may use or allow the use of their
titles, positions, or organization names in conjunction with their own names only to identify
themselves in the performance of their official duties. Use of titles, positions, and organization
names when acting a personal capacity is covered by subsection 3-300 of this Regulation, below.

3-210. Fundraising and Membership Drive

a. DoD employees shall not officially endorse or appear to
* endorse membership drives orfundraisingfor any non-Federal entity except the following *

organizations which are not subject to the provisions of subsection 3-211 of this Regulation,
below:

(1) The Combined Federal Campaign (CFC);

(2) Emergency and disaster appeals approved by the
Office of Personnel Management (OPM);

(3) Army Emergency Relief;

(4) Navy-Marine Corps Relief Society;

(5) Air Force Assistance Fund, including:

(a) Air Force Enlisted Men's Widows and
Dependents Home Foundation, Inc.;

(b) Air Force Village;

(c) Air Force Aid Society;

(d) General and Mrs. Curtis E. LeMay
Foundation.

(6) Other organizations composed primarily of DoD
employees or their dependents when fundraising among their own members for the benefit of

, welfare funds for their own members or their dependents when approved by the head of the *

, DoD Component command or organization after consultation with the DAEO or designee. *
* (This includes most morale, welfare and recreation programs, regardless offunding sources). *

b. Fundraising by DoD employees is strictly regulated by E.O.
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DoD 5500.7-R. 12353 (reference (1)), 5 C.F.R. 950 (reference (m)), DoD Directive 5035.1 (reference (n)), DoD *
Instruction 5035.5 (reference (o)), DoD Directive 5410.18 (reference (p)), 5 C.F.R. 2635.808 *

• (reference (h)) in subsection 1-200 of this Regulation, and by the prohibitions against preferential *
• treatment established in subsection 3-209 of this Regulation, above. *

3-211. Logistical Support of Non-Federal Entity E-vents *

a. The head of a DoD Component command or organization may
provide DoD employees in their official capacities to express DoD policies as speakers, panel
members or other participants, or, on a limited basis, the use of DoD facilities and equipment (and
the services of DoD employees necessary to make proper use of the equipment), as logistical
support of an event sponsored by a non-Federal entity, except for fundraiving and membership
drive events, when the head of the DoD command or organization determines all of the following:

(1) The support does not interfere with the performance of
official duties and would in no way detract from readiness;

, (2) DoD community relations with the immediate ,
* community and/or other legitimate DoD public affairs or military training interests are served by *

the support;

(3) It is appropriate to associate DoD, including the ,
concerned Military Department, with the event;

(4) The event is of interest and benefit to the local civilian
S community, the DoD Component command or organization providing the support, or any other *

, part of DoD;,

(5) The DoD Component command or organization is
able and, willing to provide the same support to comparable events that meet the criteria of this
subsection and are sponsored by other similar non-Federal entities;

, (6) The use is not restricted by other statutes (see *

• 10 U.S.C. 2012 (reference (f)) which limits support that is not based on customary community *
* relations or public affairs activities) or regulations; and *

, (7) No admission fee (beyond what will cover the ,
reasonable costs of sponsoring the event) is charged for the event, no admission fee (beyond what
will cover the reasonable costs of sponsoring the event) is charged for the portion of the event
supported by DoD, or DoD support to the event i: incidental to the entire event in accordance with
public affairs guidance.
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b. The head of a DoD Component command or organization may
provide, on a limited basis, the use of DoD facilities and equipment (and the services of DoD
employees necessary to make proper use of the equipment), as logistical support of a charitable
fundraising event sponsored by a non-Federal entity when the head of the DoD Component
command or organization determines (1) through (6) of subsection 3-21 .a. of this Regulation,
above, and the sponsoring non-Federal entity is not affiliated with the CFC (including local CFC)
or, if affiliated with the CFC, the Director, OPM, or designee, has no objection to DoD support of
the event. OPM has no objection to support of events that do not fundraise on the Federal
Government workplace (which includes the entire DoD installation).

c. Speeches by DoD employees at events sponsored by
non-Federal entities are not precluded when the speech expresses an official DoD position in a
public forum in accordance with public affairs guidance.

d. Involvement of DoD resources in air shows sponsored by non-
* Federal entities is approved or disapproved by the Office of the Assistant Secretary of Defense ,

(Public Affairs).

3-212. Relationships Governed by Other Authorites. In addition to the
provisions of this Chapter, certain organizations have special relationships with DoD or its
employees specifically recognized by law or by other directives. These organizations include:

a. Certain banks and credit unions (DoD Directive 1000.11
, (reference (qC)));

b. United Service Organization (DoD Directive 1330.12
(reference (r)));

C. Labor organizations (5 U.S.C. Chapter 71 (reference (b)); DoD
S* 1400.25-M, Chapter 711 (reference (s)));

, d. Combined Federal Campaign (E.O. 10927 (reference (t)), DoD *
* Directive 5035.1 (reference (n))); *

e. Association of Management Officials and Supervisors (DoD
, Instruction 5010.30 (reference (u))); •

f. American Registry of Pathology (10 U.S.C. 177); Henry M.
Jackson Foundation for the Advancement of Military Medicine
(10 U.S.C. 178); American National Red Cross (10 U.S.C.
2542); Boy Scouts Jamborees (10 U.S.C. 2544); Girl Scouts
International Events (10 TJ.S.C. 2545); Shelter for Homeless
(10 U.S.C. 2546); National Military Associations; Assistance
at National Conventions (10 U.S.C. 2548); Assistance from
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0 American National Red Cross (10 U.S.C. 2602); United
Seaman's Service Organization (10 U.S.C. 2604); Scouting:
Cooperation and Assistance in Foreign Areas (10 U.S.C.
2606); and Civil Air Patrol (10 U.S.C. 9441-9442)
(reference (f)).

SECTION 3. PERSONAL PARTICIPATION IN NON-FEDERAL ENTITIES

3-300. Earticinagm

a. .undrusing and Other Atiiies Subject to other provisions
of this Regulation, DoD employees may voluntarily participate in activities of non-Federal entities
as individuals in their personal capacities, provided they act exclusively outside the scope of their *
official positions.

(1) Except as provided in 5 CFR 2635.807(b) (reference *

(h)) in subsection 2-100 of this Regulation, DoD employees may not use or allow the use of their
official titles, positions or organization names in connection with activities performed in their
personal capacities as this tends to suggest official endorsement or preferential treatment by DoD
of any non-Federal entity involved. Military grade and military department as part of an
individual's name & Captain Smith, U.S. Navy) may be used, the same as other conventional
titles such as Mr., Ms., or Honorable, in relationship to personal activities.

(2) Purely personal, unofficial volunteer efforts to support
fundraising outside the Federal Government workplace (which includes the entire DoD
installation) are not prohibited where the efforts do not imply DoD endorsement. The head of the
DoD Component command or organization may, on a limited basis, authorize their DoD
employees or their dependents to participate in fundraising activities in designated areas on the
Federal Government workplace, such as public entrances, in community support facilities and in
personal quarters. See E.O. 12353 (reference (1)), 5 C.F.R. 950 (reference (m)), and DoD
Directive 1344.7 (reference (v)). These activities may be further limited by Federal Government
building and grounds regulations.

b. ad Sieti. Agency
Designees may permit excused absences for reasonable periods of time for their DoD employees
to voluntarily participate in the activities of non-profit professional associations and learned
societies and may permit the limited use by their DoD employees of Federal Government
equipment or administrative support services to prepare papers to be presented at such association
or society events or to be published in professional journals when:

(1) The participation or paper is related to the DoD
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employee's official position or to DoD functions, management or mission; and

(2) The Agency can derive some benefit from the
participation o. preparation, such as expansion of professional expertise by DoD employees or
improved public confidence derived from the professional recognition of the DoD employee's
competence;

(3) The participation or preparation of the paper does not
interfere with the performance of official DoD duties.

c. Community Su rt Activities. Agency Designees may permit
* excused absences for reasonable periods of time for their DoD employees to voluntarily participate *

in community support activities that promote civic awareness and uncompensated public service
such as disaster relief events, blood donations, and voting and registering to vote.

d. Impartiality of Agecy D2esignee and Travel A~nRoving

Authority. When a DoD employee requests permission to travel to or participate in activities of a
non-Federal entity and the Agency Designee or travel approving authority is an active participant
in the non-Federal entity, that Agency Designee or travel approving authority may not act on the
DoD employee's request but shall defer such action to the next higher superior or another

, independent DoD authority. See 5 C.F.R. 2635.402 and 2635.502 (reference (h)) in subsection *

* 2-100 of this Re!gulation and 18 U.S.C. 208 (reference (i)). *

3-301. Membership and Maagement, DoD employees may become
members and may participate in the management of non-Federal entities as individuals in a
personal capacity provided they act exclusively outside the scope of their official position. Except
for such service .i th,. organizations listed in subsection 3-210.a. of this Regulation, above, a DoD
employee may not serve in a personal capacity as an officer, member of the Board of Directors, or
in any other similar position in any non-Federal entity offered because of their DoD assignment or

* position. DoD employees may authorize an allotment for membership dues to a non-Federal *

* entity as provided in 5 C.F.R. 550.311 and 550.331 (reference (w)) and DoD 7000.14-R (reference *
* (x)).

3-302. Imprtialitv of DoD EmhWlyees. DoD employees are generally
prohibited from engaging in any official activities in which a non-Federal entity is a party or has a
financial interest if the DoD employee is an active participant in the non-Federal entity or has been
an officer in the non-Federal entity within the last year. See 5 C.F.R. 2635.402 and 2635.502
(reference (h)) in subsection 2-100 of this Regulation and 18 U.S.C. 208 (reference (i)). *

3-303. Interference with Employent of Local Civilians. Enlisted members
on active duty may not be ordered or authorized to leave their post to engage in a civilian pursuit,
business, or professional activity if it interferes with the customary or regular employment of local
civilians in their art, trade, or profession. See 10 U.S.C. 974 (reference (f)).
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3-304 wih Civilian Members of military bands
are very restricted in the degree to which they may compete off base with civilian musicians. See
10 U.S.C. 3634, 6223 and 8634 (reference (f)).

3-305. Use of Fedel GoverMnent Resources

a. Authorized Uses. See subsection 2-301 of this Regulation,
above.

b. Prohi.biteUss. Because of the potential for signoirwant cost
to the Federal Government, and the potential for abuse, DoD employees, such as secretaries,
clerks, and military aides, may not be used to support the unofficial activity of another DoD
employee in support of non-Federal entitles, nor for any other non-Federal purposes, except as
provided In subsections 3-211 and 3-300.b. of this Regulation, above.

3-306. Prior A~nroval of Outide Employment and Business Activities

a. A DoD employee, other than a special Government employee,
who is required to file a financial disclosure report, SF 450 or SF 278, Appendix C of this
Regulation, shall obtain written approval from the Agency Designee before engaging in a business
activity or compensated outside employment with a prohibited source, unless general approval has
been given in accordance with subsection 3-306.b. of this Regulation, below. Approval shall be
granted unless a determination is made that the business activity or compensated outside
employment is expected to involve conduct prohibited by statute or regulation.

(1) Business activity means any business, contractual or
other financial relationship not involving the provision of personal services by the DoD employee.
It does not include a routine commercial transaction or the purchase of an asset or interest, such as
common stock, that is available to the general public.

(2) Employment means any form of non-Federal
Government employment or business relationship involving the provision of personal services by
the DoD employee. It includes, but is not limited to, personal services as an officer, director,
employee, agent, attorney, consultant, contractor, general partner or trustee.

(3) Prohibited source has the meaning set forth in
* 5 C.F.R. 2635.203(d) (reference (h)) in subsction 2-100 of this Regulation, as modified by the

separate Agency designations in subsection 2-201 of this Regulation, above.

b. The DoD Component DAEO or designee may, by a written
notice, exempt categories of business activities or employment from the requirement of subsection
3-306.a. of this Regulation, above, for prior approval based on a determination that business
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activities or employment within those categories would generally be approved and are not likely to
involve conduct prohibited by statute or regulation.

c. A copy of the request for prior approval and the written
approval shall be kept with the filed copy of the DoD employee's financial disclosure report, SF
450 or SF 278, Appendix C of this Regulation, or with the local Ethics Counselor.

d. Such DoD employees who have not obtained prior approval
and who are, on the effective date of this supplemental rule, already engaged in an outside activity
that requires prior approval shall have 90 days from that date to obtain such approval.

e. Except to the extent that when procedures have been
established by higher authority for any class of DoD employee (e.g., DoD Directive 6025.7

* (reference (y)), Agency Designees may require DoD employees under their jurisdiction to report
any outside employment or activity prior to engaging in the employment or activity.

(1) The commander, head of the organization, or
supervisor may prohibit the employment or activity if he believes that the proposed outside
activity will detract from readiness or pose a security risk.

(2) If action is not taken to prohibit the employment or
activity, the DoD employee is free to engage in the employment or activity in keeping with other
restrictions of this Regulation.

3-307. Teaching. Speaking and Writing

a. Disclaimer for Speeches and Writings Devoted to Agency
Ma=rs. A DoD employee who uses or permits the use of his military grade or who includes or
permits the inclusion of his title or position as one of several biographical details given to
identify himself in connection with teaching, speaking or writing, in accordance with 5 C-F.R.

* 22635.807(b)(1) (reference (h)) In subsection 2-100 of this Regulation, shall make a disclaimer if ,
the subject of the teaching, speaking or writing deals in significant part with any ongoing or
announced policy, program or operation of the DoD employee 's Agency, as defined in
subsection 2-201 of this Regulation, and the DoD employee has not been authorized by
appropriate Agency authority to present that mitericl as the Agency 's position.

(1) The required disclaimer shall expressly state that the
views presented are those of the speaker or author and do not necassarily represent the views of
DoD or its Components.

(2) Where a disclaimer is requiredfor an article, book
or other writing, the disclaimer shall be printed In a reasonably prominent position In the
writing itself. Where a disclaimer Is required for a speech or other oral presentation, the
disclaimer may be given orally provided it is given at the beginning of the oral presentation.
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b. Security Clarn . A lecture, speech, or writing that pertains
to military matters, national security issues, or subjects of significant concern to DoD shall be
reviewed for clearance by appropriate security and public affairs offices prior to delivery or
publication.

c. HQa. Compensation for a lecture, speech or writing may
be restricted by the honoraria prohibition of 5 U.S.C. App. 501 (reference (b)) and 5 C.F.R. 2636
(reference (a)) in subsection 3-100 of this Regulation, above. However, on February 22, 1995, the
U.S. Supreme Court decided United States v. National Treasury Emplovees Union (reference (z)),
" affirming a court of appeals decision enjoining enforcement of the honoraria prohibition against
Federal employees below grade GS-16. The ban may still be enforceable against Federal
employees in grades GS-16 or above and those paid under other schedules. Section 542 of Public
Law 102-484 (reference (aa)) exempts military officers and civilian employees at certain schools
within the Department of Defense from the statutory ban on receipt of honoraria. A list of such
schools is maintained by the Chairman of the Joint Chiefs of Staff. The restrictions of 5 C.F.R.
2635.807(a) (reference (h)) in subsection 2-100 of this Regulation continue to apply to all DoD
employees.

SECTION 4. REER C

3-400. References

(a) Title 5, Code of Federal Regulations, Part 2636, "Limitations
on Outside Employment and Prohibition of Honoraria;
Confidential Reperting of Payments to Charities in Lieu of
Honoraria," current edition

(b) Title 5, United States Code, Chapter 71, App. 501, 4101 and
5946

(c) Title 37, United States Codc, Section 412
(d) Title 31, United States Code, Sections 1345, and 6303 through

6306
(e) Decisions of the Comptroller General, Volume 24, page 814,

1945
(f) Title 10, United States Code, Sections 177, 178, 974, 2012,

2371,2541,2542,2544,2545,2546,2548,2601,2602,2604,
2606, 3634, 6223, 8634, 9441 and 9442

(g) Title 36, United States Code, Sections 5, J21, and 1305
(h) Title 5, Code of Federal Regulations, Part 2635, "Stmadards of

Ethical Conduct for Employees of the Executive Branch,"
current edition

(i) Title 18, United States Code, Sections 208 and 209
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, (j) DoD Instruction 5410.20, "Public Affairs Relations with
Business and Nongovernmental Organizations Representing
Business," January 16, 1974

, (k) Title 15, United States Code, Section 3710a ,
, (1) Executive Order 12353, "Charitable Fund-Raising," March 23, *

1982, as amended
(m) Title 5, Code of Federal Regulations, Part 950, "Solicitation of

Federal Civilian and Uniformed Service Personnel for
Contributions to Private Voluntary Organizations," current
edition

(n) DoD Directive 5035.1, "Fund-Raising Within the Department *

of Defense," August 28, 1990
(o) DoD Instruction 5035.5, "DoD Combined Fcderal Campaign -

Overseas Area," August 17, 1990
, (p) DoD Directive 5410.18, "Community Relations," July 3, 1974 ,
, (q) DoD Directive 1000.11, "Financial Institutions on DoD *

Installations," July 26, 1989
(r) DoD Directive 1330.12, "United Service Organizations, Inc.," ,

November 9, 1987
(s) DoD 1400.25-M, "DoD Civilian Personnel Manual," Januart ,

24, 1978, authorized by DoD Directive 1400.25, "Department
of Defense Civilian Personnel Manual System," January 24,
1978

(t) Executive Order 10927, "Abolishing the President's Committee
on Fund-Raising Within the Federal Service and Providing for
the Conduct of Fund-Raising Activities," March 18, 1961

(u) DoD Instruction 5010.30, "Intramanagement Communication ,
and Consultation," May 2, 1989

(v) DoD Directive 1344.7, "Personal Commercial Solicitation on
DoD Installations," February 13, 1986

(w) Title 5, Code of Federal Regulations, Part 550, "Pay
Administration," current edition

(x) DoD 7000.14-R, "Financial Management Regulation," June
1994, authorized by DoD Instruction 7000.14, November 15,
1992

(y) DoD Directive 6025.7, "Off Duty Employment by DoD Health
Care Providers," October 21, 1985

(z) United States et aL. v. National I=&=ur Emnloye ~ujon e
AL No. 93-1170, slip op. (Sup. Ct., February 22, 1995)

(aa) Public Law 102-484, "National Defense Authorization Act of
1993," October 23, 1992
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TRAVEL BENEFITS

SECTION 1. ACCEPTANCE OF OFFICIAL TRAVEL BENEFITS IN KID OR
PAYENTFOR OFFCIAL TRAVEL EXPENSES

44100. Accept= from Non_-Federal Source

a. OficialITravI. Official travel by DoD employees shall
be funded by dhe Federal Government except that DoD Components may accept official
travel benefits, including in kind subsistence and accommodations and payments or
reimbursements of expenses, from non-Federal sources as provided in this Chapter of this
Regulation.

b. Personal ryel. This Chapter does not apply to travel
benefits provided to DoD employees in their personal capacities. However, DoD employees
must report such travel expenses when appropriate in accordance with Chapter 7 of this
Regulation. There may be limitations on acceptance of travel benefits in a personal
capacity, including limitations on acceptance from prohibited sources, because of official
position, and under 41 U.S.C. 423 (reference (a)).

c. Acceptance Procedures, Any official travel benefits from
non-Federal sources accepted by the travel approving authority must be:

(1) Approved in writing by the travel approving
authority with the advice of the DoD employee's Ethics Counselor;

(2) If accepted under the authority granted by
31 U.S.C. 1353 (reference (b)), approved in advance of travel.

d. SoalITra.ve The travel approving authorities for
travel of a spouse accompanying a DoD employee on official travel that is paid for or
provided in kind by a non-Federal source are as follows:

(1) For DoD employees of OSD, Defense Agencies
and DoD Field Activities, the Executive Secretary, OSD;

(2) For DoD employees of Military Departments, the
Secretaries concerned or their designees;
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(3) For DoD employees of the Chairman of the Joint
Chiefs of Staff and the Joint Staff, the Unified or Specified Commands, and the Combined
Commands and Agencies, the Chairman, Joint Chiefs of Staff, or his designee.

4-101. Acceptance of Travel and Related Expenses by a DoD
Component From.Non-Federal Sources

a. Attendance at a Meeting or Similar Function (31 U..C,
1353 (reference (b)))

(1) In accordance with 31 U.S.C. 1353 (reference (b))
and GSA travel regulations, 41 C.F.R. 301-1.2 and 304 (reference (c)), Heads of DoD
Components may accept travel benefits from a non-Federal source incurred by DoD
employees in connection with their attendance in an official capacity at a meeting or similar
function. The Joint Federal Travel Regulations (JFTR), Chapter 7, Part W, Paragraphs
U7900-7908 (DoD Uniformed Services) (reference (d)) and Joint Travel Regulations (JTR),
Chapter 4, Part Q, Paragraphs C4900-4908 (DoD Civilian Personnel) (reference (e))
implement 41 C.F.R. 301-1.2 and 304 (reference (c)). For detailed guidance as to the
applicability and application of specific authority, these regulations should be consulted
directly.

(2) Where the GSA travel regulations, 41 C.F.R.
301-1.2 and 304 (reference (c)), are inconsistent with the JFTR (reference (d)) and JTR
(reference (e)), 41 C.F.R. 30 1-1.2 and 304 (reference (c)) are the controlling authorities.

(3) A DoD Component may not accept or approve
* acceptance of travel benefits from non-Federal sources under any other gift acceptance *
* authority if31 U.S.C. 1353 (reference (b)) applies. *

(4) Payment Guidelines. DoD employees (or their
spouses) shall not accept cash payments on behalf of the Federal Government.

(a) When travel benefits are paid for rathei
than provided in kind, payments from the non-Federal source will be by check or similar
instrument made payable to the United States Treasury. Any such payment received by th,,
DoD employee (or spouse) shall be submitted with his travel voucher as soon as practicable.

(b) The DoD employee shall exclude from his
travel voucher any request for reimbursement for travel benefits furnished in kind by a
non-Federal source on the travel voucher to ensure that appropriate deductions are made in
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the travel, per diem, or other allowances payable by the United States. DoD 5500.?-R

(5) £CgrM ing. Each travel-approving authority
designeted by the DoD Component Head to accept travel benefits from non-Federal sources
shall submit a report to the DoD Component DAEO or designee seiniannually on April 30
and October 31 to accommodate the required reporting to OGE on May 31 and November
30 each year. See JFTR, Paragraph U7908 (reference (d)) and JTR, Paragraph C4908
(referewr (e)) for details on what to report.

b. Do Component Gift Accptne Statutes. In accordance
with procedures established by those DoD Components with gift acceptance authority under
10 U.S.C. 2601 (reference (f)), travel benefits may be accepted by such DoD Component
Heads or their designees.

(1) This authority may not be used to accept travel
benefits covcred by 31 U.S.C. 1353 (reference (b)).

(2) This authority may be used to accept, for example,
reimbursement for travel benefits of flight crew members that accompany Federal. Government aircraft to international air shows or the expenses incurred by the attendance of
DoD employees at ceremonial events in order to enhance a DoD Component's public
relations. This authority may also be used to accept travel benefits offered after travel has
begun or has been completed.

c. olD CompQne.nt DAEO Qr Designee AoprovAl.
Acceptance of official travel benefits from non-Federal sources described in subsections
4-101.a. and 4-101.b. of this Regulation, above, requires the concurrence of the DoD
Component DAEO or designee.

4-102. A tane of Contribuions. Awards and Other Payments by
DoD Employees from Tax-Exempt Organizations (5 U.S.C. 4111 (reference (g)))

a. ppliailol. Military members are permitted to accept
contributions, awards and other payments the same as civilian DoD employees in
accordance with the requirements of this subsection, below.

b. Conditions f&r AcDetance. Except when acceptance is
permitted under 5 C.F.R. 2635.204(d) (reference (h)) in subsection 2-100 of this Regulation,
DoD employees are permitted to accept contributions, awards and other payments directly
from non-Federal sources only when all of the follow•,ng conditions are met:
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(1) The source is a tax-exempt organization described
by 26 U.S.C. 501(c)(3) (refe, rence (i)) or a State or local government (see'5 C.F.R. 410,
SubpA G (reference 0)));

(2) The contribution, award, or payment of travel
benefits is incidentai to training in non-Federdl Government facilities or attendance at a
meeting;

(3) An appropriate deduction is made from any
payment by the Federal Government to the DoD employee for their official travel
entitlement;

(4) The contribution, award, or payment is not a
reward for services to the non-Federal source;

(5) Acceptance of the contribution, award or payment
would not reflect unfavorably on the DoD employee's ability to perform his duties in a fair
and objective manner, nor otherwise compromise the integrity of any Federal Government
action; and

(6) The travel approving authority approves ihe
acceptance of the contribution, award or payment in writing.

c. Payments from Multiple Sources. When more than one
organi2ation participates in making a single contribution, award, or payment, only the
organization that selects the recipient and administers the funds from which the
contribution, award, cr payment is made will be considered the source.

, d. ReQ1pijg. Individuals who are required to file financial *

• disclosure statements must report acceptance of these travel benefits on their financial *
• disclosure statements if the fair market value of those benefits reach the reportable amount.

4-103. Receipt and Disposition of Foreign Gifts and Decorations
(5 U.L 342 (reference (g))). DoD employees may accept travel and travel-related
expenses from a foreign government in accordance with DoD Directive 1005.13
(reference (k)).

SECTION 2. DoD GUIDANCE

4-200. AccpRnte of Incidental Benefits. There are two basic

pr'iciples DoD employees must consider in determining whether they may accept
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SECTION 2. OFFICE OF GOVERNMENT ETHICS REGULATION 
DoD 5500.7-R

5-200. 5 C.F.R. 2640. "Interpretation of 18 U.S.C. 208" (reference (b))
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MISCELLANEOUS EXEMPTIONS UNDER 18 U.S.C. 208(b)(2)

5 CFR 2640 1

Soc. 2640.101 Exemptions for flnaliclal Interests arising from Federal Government employment or from Saclal Security
or veterans' benefits.

An employee may participate in ary particular matter, whether of general applicability or involving specific parties, where the
disqualifying financial interest aises from Federal Government salary or benefits, or from Social Secunty or veterans' benefits,
except an employee may not:

(a) Make aeterminations that individually or specially affect his own Government salary and benefits, or Social Security or
veterans' benefits, or

(b) Make determinations, requests, or recommendations that individually or specially relate to, or effect, the Government salary
or benefits, or Social Security or veterans' benefits of any other person specified in section 208.

Note: This exemption does not permit an employee to take any action in violation of any other statutory or regulatory
requirement, such as the prohibition on the employment of relatives at 5 U.S.C. 3100.

Example 1: An employee of the Office of Management andi Budget may vigorously and energetically perfonn the duties of his
position even though his outstanding performance would result In a performance bonus or other similar merit award.

Example 2: A policy analyst at the Defense Intelligence Agency may request promotion to another grade or salary level.
However, the analyst may not mecommend or approve the promotion of her general partner to the next grade.

Example 3: An engineai employed by the National Science Foundation may request that his agency pay the registration fees
and appropriate travel expenses required for him to attend a conference sponsored by the Engineering Institute of America.
However, the employee may not approve payment of his own travel expenses and registration fees.

Example 4: A GS-14 attorney at the Department of Justice may review and make commernen about the legal sufficiency of a bill
to raise the pay leve.l of all Federal employeds paid under the Generai Schedule even though her own pay level, and that of her
spouse who works at the Department of Labor, would be raised if the bill were to become law.

Example 5: An employee of the Department of Veterans Affairs (VA) may assist in drafting a regulation that will provide
expanded hospitas benefits for veterans, even though he himself is a veteran who would be eligible for treatment in a hospital
operated by the VA.

Example 6: An employee of the Office of Personnel Management may participate in discussions with various health insurance
providers to formulate the packagp of benefits th3t will be available to Federal employees who participate in the Government's
Federal Employees Health 9enefits Program, even though the employee will obtain heaith insurance from one of these providers
throug.h the program.

Example 7: An employee of the Federal Supply Service Division of the General Services Administration (GSA) may participate
In GSA's evaluation of thW feasibility of privatizing the entire Federal Supply Service, even though the employee's own position
would be eliminated if the Service were privatized.

Examp'e e: Absent an Individual waiver under setlon 208(b)(1), the employee in the preceding example could not participate
in the implementation of a GSA plan to create an employee-owned priate corporaion r wich would carry out Federal Supply
Service functions ur.der contract with GSA. Because implementing the plan would result not only in the elimination of the
employee's Federal position, but Riso in the creation of a new position in the new corporation to which the employee would be
transferred, the employee would have a disqualifying financial interest in the matter arising from other than Federal balary and
benefits, or Social Security or veterans' benefits.

Example 0: A caree.r member of the Senior Executive Service (SES) at the Internal Revenue Service (IRS) may serve on a
pei 1Tomance review board that makes src.mmeiftrios abnut the performance awards that will be awarded to other career SES
employees at the IRS. The amount of the employee's own SES performance award would be affected by the board's
recommendations because all SES awards Pre derived form the same limited pool of funds. However, the employee's activities
on the board involve only recommendations, and not determinations that individually or specifically affect his own award.
Additionally, 5 U.S.C. 5WS4.k)(2) requires that a mejority of the board's members be career SES employees.

Example 10: In carrying cut a reorganization of the Office of General Counsel (OGC) of the Federal Trade Commission, the
I*eputy 3eneral Counsel is asked to determine which of five Senior Executive Servke (SES) positions in the OGC to abolish.
Because her own position is one of the five SES positions being considered for elimination, the matter is one that would
individually or specifically affect her own salary and benefits and, therefore, the Deputy may not decide which position should
be abolished. *

1
Thts reprn has had typeface and spacing revisions made for clarity. Although no U ,anges were made lo the text, only the origir•al rule is authoritative.
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DoD 5500.7-R. SECTION 3. GUIDANCE ON 18 U.S.C. 208 (reference (c))

5-300. Conflicts and Appearance of Conflicts Under 18 U.S.C. 208
(reference (c)). See 5 C.F.R. 2635, Subpart D and Subpart E (reference (d)), in subsection 2-100
of this Regulation, OGE opinions (reference (e)), and subsection 2-204 of this Regulation for
provisions on conflicts of interest under 18 U.S.C. 208 (reference (c)).

5-301. Applicability to Enlistees. The provisions of 18 U.S.C. 208
(reference (c)) and related provisions of OGE regulations do not apply to enlisted members.
However, provisions similar to 18 U.S.C. 208 (reference (c)) do apply to enlisted members as
follows: except as approved by the DoD Component DAEO or designee, an enlisted member,
including an enlisted special Government employee, shall not participate personally and
substantially as part of his official DoD duties, in any particular matter in which he, his
spouse, minor child, partner, entity in which he is serving as officer, director, trustee, partner
or employee or any entity with which he is negotiating or has an arrangement concerning
prospective employment, has afinancial interest.

5-302. Waiver of 18 U.S.C. 208(a). Miscellaneous exemptions from *

application of 18 U.S.C. 208(a) (reference (c)) appear in 5 C.F.R. 2640 (reference (b)) in *
subsection 5-200 of this Regulation. Pursuant to 18 U.S.C. 208(b) (reference (c)), application of *
18 U.S.C. 208(a) (reference (c)) may be waived by individual Agencies. *

a. The regulatory waivers for DoD under 18 U.S.C. 208(b)(2)
(reference (c)) have been preserved and are reprinted in Appendix D of this Regulation as
follows (see 5 C.F.R. 2635.402(d) (reference (d))):

(1) For civilian DoD Components, such waivers appear in
32 C.F.R. 40.1 (reference (f));

(2) For the Department of the Army, such waivers appear
in AR 600-50 (reference (g));

(3) For the Department of the Air Force, such waivers
appear in AFR 30-30 (reference (h));

(4) For the Department of the Navy, such waivers appear
in SECNAVINST 5370.2J (reference (i)).

b. Application of 18 U.S.C. 208(a) (reference (c)) may be waived
for individuals when a financial interest is not so substantial as to be likely to affect the integrity
of the services that the Federal Government may expect from the DoD employee.
Considerations in determining whether the interest is not so substantial as to be deemed likely to
affect the integrity of the services that the Federal Government may expect from the DoD
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employee include:

(1) The extent to which the DoD employee's exercise of
authority and responsibility can affect his interest;

(2) The relative importance of the interest in the DoD
employee's life or finances;

(3) The potential for harm to the Federal Government and
to the DoD employee if the DoD employee's interests influence his decision-making;

(4) How the situation would appear to an informed public;

(5) The nature of the relationship between the DoD
employee and the individual who has the interest concerned.

c. In order to pursue an individual waiver under 18 U.S.C.
208(b)(1) (reference (c)), the following steps are mandatory:

(1) Before a waiver is requested, consideration should first
be given to alternative resolutions, such as disqualification, divestiture, reassignment, or
rearrangement of duties. Individual waivers are to be considered only when all alternatives have
been exhausted. The supervisor should also consider, with the advice of the Ethics Counselor,
whether a potential violation of 18 U.S.C. 208(a) (reference (c)) exists. See subsection 5-303 of
this Regulation, below. Even if the interests are insubstantial, consideration should be given to 0
whether the particular matter will have a direct and predictable effect on the financial interest.
See 5 C.F.R. 2635.402(b)(1) (reference (d)) in subsection 2-100 of this Regulation;

(2) A request for a waiver shall be forwarded through the
chain of command or supervision to the DoD Component DAEO. The DoD Component DAEO
shall consult, if practicable, on the action with OGE;

(3) Pending the approval of the waiver, the DoD employee
shall be disqualified from participatign in the particular matter that will have an effect on the
financial interest;

(4) The waiver request shall include the Ethics Counselor's
findings of fact on the following:

(a) The manner in which the financial interest was
acquired;

(b) The purpose behind the DoD employee's
acquisition of the interest;
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(1) Cause actual or perceived partiality or unfairness;

(2) Involve the actual or apparent use of rank or position
for personal gain; or

(3) Otherwise undermine discipline, riaorale, or authority.

5-410. Related.Rulesm

a. There is a prohibition on holding conflicting financial interests.
See 5 C.F.R. 2635.403 (reference (d)) in subsection 2-100 of this Regulation, 18 U.S.C. 208
(reference (c)), and 5 C.F.R. 2640 (reference (b)) in subsection 5-200 of this Regulation, above.

b. There are requirements regarding seeking outside employment.
See 5 C.FoR. 2635.601-606 (reference (d)) in subsection 2-100 of this Regulation and Chapter 8 of
this Regulation.

c. There is a prohibition on engaging in outside employment or
activities that conflict with official duties. See 5 C.F.R. 2635.802 (reference (d)) in subsection
2-100 of this Regulation.

d. There are limitations on certain outside activities such as receipt
of outside earned income by certain DoD Presidential appointees or non-career DoD employees,
service as an expert witness, participation in professional associations, teaching, writing, speaking,
or fundraising. See 5 C.F.R. 2635.804-808 (reference (d)) in subsection 2-100 of this Regulation.

e. There is a prohibition on the receipt of honoraria. See 5 C.F.R.
2636 (reference (q)) in subsection 3-100 of this Regulation.

f. There are prohibitions on the misuse of official position such as
improper endorsements or improper use of non-public information. See 5 C.F.R. 2635.701-705
(reference (d)) in subsection 2-100 of this Regulation.

g. There are prohibitions on certain post-Government service
employment. See Chapter 9 of this Regulation.

SECTION 5. RFE. CS

5-500. fe-minces

(a) Title 5,, Code of Federal Regulations, Part 2639, "Interpretation
of 18 U.S.C. 209" [TO BE PUBLISHED]
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(b) Title 5, Code of Federal Regulations, Part 2640, "Interpretatior
Sof 18 U.S.C. 208," current edition

(c) Title 18, United States Code, Sections 201, 203, 205, 208 and
209

(d) Title 5, Code of Federal Regulations, Part 2635, "Standards of
Ethical Conduct for Employees of the Executive Branch,"
current edition

(e) Office of Government Ethics Opinions 83xI (January 7, 1983),
85x10 (July 15, 1985), 86x9 (August 8, 1986), 87x6 (April 1,
1987), and 88x13 (September 12, 1988)

(f) Title 32, Code of Federal Regulations, Part 40, "Standards of
Conduct,"

(g) AR 600-50, "Standards of Conduct for Department of Army
Personnel," January 28, 1988

(h) AFR 30-30, "Standards of Conduct," May 26, 1989
(i) SECNAVINST 5370, "Standards of Conduct and Government

Ethics," March 15, 1989
(.j) Executive Order 12674, "Principles of Ethical Conduct for

Government Officers and Employees," April 12, 1989, as
amended

(k) Title 5, United States Code, Sections 5515, 5536, and 5751
(l) Title 10, United States Code, sections 801 through 940

(Uniform Code of Military Justice, Manual for Courts-Martial),
973 and 1033

(m) Federal Acquisition Regulation, Parts 3.601 and 3.602, current
edition

(n) Title 50, United States Code, Appendix, Section 454
(o) Decisions of the Comptroller General, Volume 52, page 471

(1973)
(p) Decisions of the Comptroller General, Volume 22, page 127

(1942)
(q) Title 5, Code of Federal Regulations, Part 2636, "Limitations

on Outside Employment and Prohibition of Honoraria;
Confidential Reporting of Payments to Charities in Lieu of
Honoraria," current edition
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b. Collect political contributions unless both the collector and the
donor are members of the same Federal labor organization or
employee organization and the donor is not a subordinate;

c. Knowingly solicit or discourage the political activity of any

person who has business with DoD;

d. Engage in political activity while on duty;

e. Engage in political activity while in any Federal workplace;

f. Engage in political activity while wearing an official uniform or
displaying official insignia identifying the office or position of
the DoD employee;

g. Engage in political activity while using a Government owned or

leased vehicle;

h. Solicit political contributions from the general public;

0 i. Be a candidate for public office in partisan elections;

j. Wear political buttons on duty;

k. Contribute to the political campaign of another Federal
Government employee who is in the DoD employee's chain of
command or supervision or who is the employing authority.-

6-204. DoD Employees Residing in Designated Localities. Notwithstanding
the prohibitions of subsection 6-203 of this Regulations, above, a DoD employee (except those
DoD employees listed in subsection 6-202.c. of this Regulation, above) who resides in a
municipality or political subdivision, either in the immediate vicinity of the District of Columbia
or in which the majority of voters are employed by the Federal Government, as designated by
OPM under 5 C.F.R. 733.102(d) (reference (c)) may:

a. Run as an independent candidate for election to a partisan
political office in an election for local office of the municipaiity or pu4Atical subdivision provided
the candidacy for, and service in, the partisan political office shall not result in neglect of, or
interference with, the performance of the duties of the DoD employee or create an actual or
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apparent conflict of interest; and

b. Accept or receive political contributions in connection with a
local election of the municipality or political subdivision provided the DoD employee does not
solicit political contributions from the general public.

6-205. Political Reconmendytons

a. The restrictions of 5 U.S.C. 3303 (reference (b)) apply to all
personnel actions described in 5 U.S.C. 2302(aX2)(A)(i) through (x) (reference (b)) for
individuals in or applicants to the following DoD positions:

(1) Competitive service employees;

(2) Career appointees in the Senior Executive Service; and

(3) Excepted service employees other than one who is
appointed by the President or whose position has been determined to be of confidential, policy-
determirning, policy-making, or policy-advocating character.

b. Each personnel action with respect to a DoD employee or
applicant, as described in subsection 6-205.a. of this Regulation, above, shall be taken without
regard to any recommendation or statement, oral or written, made by the following types of
individuals:

(1) Members of Congress or Congressional employees;

(2) Elected officials of any State (including the District of
Columbia and the Commonwealth of Puerto Rico), county, city, or other subdivision thereof;

(3) Officials of political parties; or

(4) Other individuals or organizations making such
recommendations or statements on the basis of the party affiliations of the DoD employee or
applicant recommended.

c. DoD employees may solicit, accept, and consider any statement
with respect to a DoD employee or applicant described in subsection 6-205.a. of this Regulation,
above, if the statement meets one of the following conditions:

(I) It is pursuant to a request or requirement of the
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SECTION 2. PUBLIC FINANCIAL DISCLOSURE REPORT (SF-278)

7-200. Individuals Required to File

a. Covered Positions. For purposes of this section, the following
individuals are in "covered positions" and are required by the Ethics in Government Act of 1978,
Pub. L. 95-521 (reference (b)) to file an SF 278, Appendix C of this Regulation, with their DoD
Component DAEO or designee as set out in subsection 7-205 of this Regulation, below:

(1) Civilian Presidential appointees;

(2) Regular and Reserve military officers whose pay grade is
0-7 or above;

(3) Members of the Senior Executive Service;

(4) Other civilian DoD employees, including special
Government employees, whose positions are classified above GS/GM-15 prescribed by 5 U.S.C.
5332 (reference (c)) or civilian DoD employees under other pay systems whose rate of basic pay
is fixed at or above 120% of the minimum rate of basic pay for a GS/GM-15;

(5) DoD employees in the excepted service in positions that are
of a confidential or policy-making character unless they have been excluded by the Director,
OGE. See subsection 7-200.d. of this Regulation, below;

(6) Individuals serving by appointment under the
Intergovernmental Personnel Act, from State or local governments, institutions of higher
education or other eligible organizations. See 5 U.S.C. 3371-3376 (reference (c));

(7) Civilian individuals who are detailed to positions described

in subsection 7-200.a.(3) through 7-200.a.(5) of this Regulation, above;

(8) DoD Component DAEOs.

b. Waver. An individual otherwise required to file an SF 278,
Appendix C of this Regulation, but who now is expected to perform the duties of a coverel
position for less than 130 days in a caiendar year, may request a waiver of any or all reporting
requirements from the Director, OGE, in accordanci with 5 C.F.R. 2634 (reference (a)) in
subsection 7-100 of this Regulation, above.

C. Egeeplio. An individual who is nominated to or assumes a
covered position is not required to file an SF 278, Appendix C of this Regulation, if the Secretary
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concerned or the DoD Component DAEO determines that the individual is not reasonably
expected to perform the duties of the position for more than 60 days in a calendar year. If such
individual performs the duties of the position for more than 60 days in a calendar year, an
SF 278, Appendix C of this Regulation, shall be filed within 15 days after the 61st day of duty.

d. Exclusion. The Director, OGE, may exclude an individual who is
in a covered position under subsection 7-200.a.(5) of this Regulation, above, from the
requirement to file an SF 278, Appendix C of this Regulation, in accordance with 5 C.F.R.
2634.203 (reference (a)) in subsection 7-100 of this Regulation, above.

7-201. Information on Covered Positions. The directors of DoD Component
personnel offices are responsible for providing the following information to their DoD
Component DAEOs or designees:

a. The name, position, grade, organization and entrance-on-duty or
termination date of each individual assigned to the DoD Component who is required to file a new
entrant or termination SF 278, Appendix C of this Regulation, immediately upon the
appointment of the individual to a position requiring filing, or upon receipt of an SF 52, "Request
for Personnel Action," August 1988, Appendix C of this Regulation, requestin? approval of t&e
retirement, resignation, or removal of the individual from such a position;

b. By January 10 of each year, the name, position, grade, and
organization of each individual assigned to the DoD Component who is required to file an annual
SF 278, Appendix C of this Regulation.

7-202. Notification of Requirement to File. Each DoD Component DAEO or
designee shall provide appropriate notices and instructions to all reporting individuals to ensure
the timely preparation of the reports and submission to supervisors and Ethics Counselors for

• r�rview and filing. The SF 278, Appendix C of this Regulation, may be accessed through the *
• internet atbttp:\\webl.whs.osd.mil\diorhome.htm. *

7-203. IimLQo iling

a. Nomination Reports

(1) Any time after public announcement but within five days
after transmittal by the President to the Senate of the nomination of an individual to a civilian
DoD position that requires the advice and consent of the Senate, the DoD Component DAEO
shall ensure the nominee's SF 278, Appendix C of this Regulation, is filed with appropriate
authorities.

(2) The report shall contain the iniformation
prescribed in the "Instructions for Completing SF 278" attached to the SF 278,
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O reviewed by the appropriate DoD Component DAEO or designee in relation to the position for
which he is being considered.

(2) Secretaries of Miliary Departments shali cm=ss a review of
all relevant systems of records maintained by their departments, including investigative files, to
determine if there is any evidence that the nominee has violated the rules or standards of conduct.

(3) Each nomination forwarded to the Secretary of Defense shall
be accompanied by a certification by the Secretary of the Military Department concerned tat the
required review has been conducted and has or has noW disclosed a violation of the rules or
standards of conduct.

7-207. D2isposition

a. Design.4_tion of Certifying Official. Only the Head of the DoD
Component or the DoD Component DAEO may certify nomirnation reports required to be filed by
a reporting individual who is nominated by the President to a position requiring the advice and
consent of the Senate. For all other reports, the DoD Compotient DAEO may delegate this
responsibility to other officials within the DoD Component.

b. Disposition. The SF 278, Appendix C of this Regulation, and a. complete record of all action taken thereon shall be retained for a period of six years by the DoD
Component DAEO or designee, and a copy of the report shall be forwarded to OGE, when

* required. For filers who are military members in joint, unified or combined commands, the *
, original SF 278, Appendix C of this Regulation, shall be fowarded for retention to the DAEO or *
* designee of the Military Department concerned. After the six-year period, the report shall be *

destroyed, unless needed in an orngoing investigation. in the case of a repoiting individual who
filed a report as a nominee and was not subsequently confirmed by the Senate, the report shall be
destroyed one year after the reporting individual is no lenger under consideration by the Senate.

7-208. f•ublic Avaiiabilit of Reports. SF 278s, Appendix C of this Regulation,
must be made available for public inspection 30 days after the teports are filed unless otherwise
exempted under law. OGE Fonn 201, "RequeAit to Insne•t or Receive Copies of SF 278, Financial
Disclosumre Report," Appendix C of this Regulation, shall be filed by a reqietor before inspecfing
an SF 278, Appendix C of this Regulation.

7-209. Psuiiim

a. AWi,•2 .th" CgQeiLq. Th H, of the DoD
Componant may take appropriat action, including adverse action, in accordance with applicable
laws or regulation, against any reporting individual who fails to file an SF 278, Appendix C of
this Regulation, or who falsifies or fails to report required information.
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b. Action by the U.S. Attorney General. The U.S. Attorney General
may bring a civil action in the U.S. District Court against any individual who knowingly and

willfully falsifies or fails to file or report information required to be reported. The court may
assess a civil penalty. Knowing and willful falsification of information required to be filed may
also iesult in criminal prosecution under 18 U.S.C. 1001 (reference (d)), leading tc a fine or
imprisonment of not more than five years, or both.

c. Misuse of Rep=

(1) The U.S. Attorney General may bring a civil action against
an individual who obtains or uses an SF 278, Appendix C of this Regulation, filed under Pub. L.
95-521 (reference (b)), for the following reasons:

(a) Any unlawful purpose;

(b) Any commercial purpose other than by news and
communications fnedia for di-semination to the general public;

(c) Determining or establishing the credit rating of any
individual;

(d) Directly or indirectly, for the solicitation of money *
for any political, charitable or other purpose.

(2) The court in which the action is brought may assess a
penalty against a person in any amount, not to exceed $ 10,000. This shall be in addition to any
other remedy available under statutory or common law.

SECTION 3. CONJIDENTIAL FINANCIAL DISCLOSURE REPORT (SF 450)

7-300. Individuals RQuired to Yk

a. Covered Positions. For purposes of this section, unless required to
file an SF 278, Appendix C of this Regulation, or unless expressly exempted, the following
individuals are in "covered positions" and are required by 5 C.F.R. 2634 (reference (a)) in
subsection 7-100 of this Regulation, above, to file initial and annual SF 450, Appendix C of this
Regulation, through their supervisor to their Ethics Counselor as set out in subsection 7-305 of
this Regulation, below:

(1) Commanding officers, heads and deputy heads, and
executive officers of:
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(a) Navy shore installations with 500 or more military
and civilian DoD employees (including foreign natiolrls and indirect hire persornel regularly
attached but excluding personnel attached fot temporary duty); and

(b) All Army, Air Force, and Marine Coips installations,
bases, air stations or activities.

(2) Special Government employees, except the following
categories of DoD employees who are required to file reports only when specifically requested to
do so by their supervisor:

(a) Physicians, dentists, and allied medical specialists

* engaged only in providing services to patients;

(b) Veterinarians providing only veterinary services-

(c) Lecturers pardcipati.ng only in educational activities;

(d) Chaplains performing only religious services;

(e) Individuals in the motion picture or television fields
who are utilized only as narrators or actors in DoD productions;

(f) Reservists on active duty for less than 30 consecutive
dkys during a calendar year; and

(g) Members of selection panels for ROTC candidates.

(3) DoD employees classified at GS/GM-15 or below under
5 U.S.C. 5332 (reference (c)) or a comparable pay level under other authority, and memb.rs of the
military below the grade of 0-7 as follows:

(a) When the officia) responsibilities of such DoD
employees require them to participate personally and substantially through decision or exercise
of significant judgment in taking an official action for contracting or procurement, administering
or monitoring grants, subsidies, licenses or other Fedeally conferred financial or operational
benefits, regulating or auditing any non-Federal entity, or other activities in which the final
decision or action may have a direct and substantial economic impact on the interests of any
non-Federal entity;

(b) Any DoD employees serving in a position in which
his supervisor determines that the duties and responsibilities of the position require the DcD
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employee to file such a report to avoid an actual or apparent conflict of interest and to carry out
the purpose of any statute, Executive Order, or regulation applicable to or administered by that
reporting individual;

(4) Individuals who are detailed to positions described in
subsection 7-300.a.(3) of this Regulation, above.

(5) Individuals serving on detail under the Intergovernmental
Personnel Act, from State or local governments, institutions of higher education or other eligible
organizations. See 5 U.S.C. 3371-3376 (reference (c)).

b.

(1) Any DoD employee or group of DoD employees may be.
excluded from all or a portion of the reporting requirements when the DoD Component Head or
designee determines that a report is unnecessary because of the remoteness of any impairment to
the integrity of the Federal Government, because of the degree of supervision and review of the
DoD employee's work, or because the use of an alternative procedure is adequate to prevent
possible conflicts of ipterest. Any alternative procedure must be approved in writing by OGE.

(2) DoD employees who are not employed in contracting or
procurement and who have decisionmaking responsibilities regarding expenditures of less than

* $2,500 per purchase and less than $20,000 cumulatively per year are excluded from the
requirement to file the SF 450, Appendix C of this Regulation. However, Agency Designees
may require such DoD employees, in individual cases, to file the SF 450, Appendix C of this
Regulation. Such DoD employees remain subject to conflict of interest statutes and regulations.

7-301. Information on Covered Positions

a. The directors of personnel offices are responsible for providing the
following in brmation to their DoD Component DAEOs or designees they service:

(1) Immediately upon the appointment of covered DoD
employees, the name, position, organization and entrance-on-duty date of DoD employees required
by their supervisor to file a new entrant SF 450, Appendix C of this Regulation;

(2) By October 3 of each year, a list of the names, positions and
organizations, when applicable, of DoD employees who are required to file an annual SF 450,
Appendix C of this Regulation.

b. Coordination is required as follows:
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W hail coordinate with the supervis rs within their organization, in consulta~ion Dth the DoD

Component DAEO or designee, to urdate the list of annual reporting individuals in their
organization and ieport any additions or deletion3 to the conceineOt Ethics Counselor by October 31
of each year. In addition, it is the Administrative Officers' responsibility to ensure that any new
positions are evaluated to determine whether such reports are required; or

(2) The directors of personnel offices shall coordinate with
Ethics Counselors and supervisors to enswe that position or billet descriptions of reporting
"individuals described in subsection 7-300 of this Regulation, above, corntin a statement that an
SF 456, Ap pendix C of 'his Reg-liation, must be filed. All new or revised position or billet
descrip,.-oos shall be reviewed to determine whether such reports are required.

7-302. Nota•jc. qauirom2ent to File. DoD Component DAEOs or designees
shall provide appropAate notices and instructions to ensure the timely preparation of the reports

, and submissioit to their supervisors and their Ethi-s Counselors for review and filing. The SF 450, *
• Appendix c of this Regulation, may be accessed through the intemet at
* http:\\webl .whs.osd.mil\diorhome.htm. *

7-303. Tim•e f Filirig

a. New Entrant RepQorts

(1) Except for a special Government employee, a reporting
individual shall subrmit an SF 450, Appendix C of this Regulation, with information current as of
the filing date for the preceding 12 months, thiough his supervisor to his Ethics Counselor not later
than 30 days after azsuming duties in a covered position. Upon transfer or reassignment from one
covered position to another, a reporting individual shall submit a copy of his previous report to the
appropriate supervisor of the new position.

(2) A special Government employee shall submit an SF 450,
Appendik C of this Regulation, with information current as of the filing date for the preceding 12
months, through his supervisor to his Ethics Counselor before assuming duties in a covered
position. A special Government employee whose appointment is renewed shall file a new entrant
report for the preceding 12 months prior to his reappointment. A special Government employee
whose appointment exceeds one year shall file a new entrant report on the anniversary of his
appointment.

b. - Annual Reports. A reporting individual (except a special
Government employee) who was employed at least 61 days during the preceding reporting period
must submit an SF 450, Appendix C of this Regulation, to his Ethics Counselor by November 30
of each year covering the preceding 12 monihs (or any portion thereof not covered by a new
entrant report), with information current as of September 30 of that year. A reporting individu,.l
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who is reassigned or transferred from one covered posi:aon to another during the reporting period

shall file an annual report whether or not he was em Oloyed in that position for 61 days. i

c. Jo~n of Filing Deadline

(1) When required by reason of duty assignment, infirmity, or
3ther good cause aff'ecting a reporting individual, the DoD Component DAEO or designee may
grnt an extension 'f the filing deadline, not to exceed 60 days for annual reports or 90 days for
new entrant reports.

(2) Requests for extensions shall be submitted in writing.

(3) Each annual reporting individual is automatically granted a
30 day extension by this Regulation to make the reporting deadline November 30 as stated in
subsection 7-303.b. of this Regulation, above. This automatic extension need not be annotated on
an individual report. Any other extension shall be noted.

7-304. Content of Report

a. Instructions for completing the SF 450, Appendix C of this
Regulation, are included on the report. See instructions at 5 C.F.R. 2634.907 and 908
(reference (a)) in subsection 7-100 of this Regulation, above, for additional guidance or contact the
local Ethics Counselor.
sicel Ethelst subission.b. A complete report is required even though no changes have occurred
since the last submission.

c. A reporting individual shall request required information known
only to another person to be submitted by that person to appropriate reviewing authorities. Such a
submission may be made with a request for confidentiality which shall be honored by DoD
reviewing authorities when appropriate, even if it limits disclosure to the reporting individual.

7-305. Chain of Submission. A reporting individual shall submit his SF 450,
Appendix C of this Regulation, through his supervisor to his Ethics Counselor. It is the
responsibility of the reporting individual to ensure that an annual report is filed by November 30.

7-306. Revie

a. Upon receipt of an SF 450, Appendix C of this Regulation, the
supervisor of the reporting individual shall provide an initial review of the report using the criteria
set forth in subsection 7-306.b. of this Regulation, below, and forward it with any comments to the
local Ethics Counselor for further review.
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7-309. Status Bpox4s

a. Not later than December 15 of each year, Ethics

Counselors shall prepare a consolidated status report concerning the annual filing

of the SF 450, Appendix C of this Regulation. The status report shall be sent

through the head of the DoD Component command or organization to the

respective DoD Component DAEO or designee and shall contain the following

information:

(1) The number of individuals required to file an

annual SF 450, Appendix C of this Regulation; and

*(2) The number of individuals who have not
W filed an SF 450 as of November 30.

b. Subsequent to December 15, monthly reports may

be required by the DoD Component DAEQ to be filed for those organizations

which have not received an SF 450, Appendix C of this Regulation, from all

reporting individuals required to file, until 100% compliance has been achieved.

These monthly reports shall be forwarded as described in subsection 7-309.a.,

above.

7-3 10. Penalies~
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a. Administrative Penalties. Anyone failing to file a

report, or falsifying or failing to file required information, may be subject to
disciplinary action by the employing organization, including such measures as

suspension of consideration for appointment, reassignment of duties and

termination of employment.

b. Criminal Liability. Anyone who knowingly or

willfully falsifies information on a report may be subject to criminal prosecution

under 18 U.S.C. 1001 (reference (d)).

SECTION 4. REFERENCES

7-400. References

(a) Title 5, Code of Fcderal Regulations, Part 2634,

"Financial Disclosures, Qualified Trusts, and

Certificates of Divestiture for Executive Branch

Employees," current edition

(b) Public Law 95-521, "Ethics in Government Act of

1979," October 26, 1978, as amended

(c) Title 5, United States Code, Sections 552, 552a,

3371-3376, and 5332

(d) Title 18, United States Code, Chapte," 11, Sections

208 and 1001

(e) Executive Order 12674, "Principles of Ethical

Conduct for Government Officers and Employees,"
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April 12, 1989, as amended
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CHAPTER 8

SEEKING OTHER EMPLOYMENT

SECTION 1. GENERAL RULES

8-100. Office of Government Ethics ReBulation. 5 C.F.R. 2635,

Subpart F (reference (a)) in subsection 2-100 of this Regulation, provides rules on

seeking other employment that apply to all DoD employees.

SECTION 2. CONFLICT OF INTEREST - (18 U. S.C. 208) (reference (b))

8-200. Negotiating for Employment. See 5 C.F.R. 2635.603

(reference (a)) in subsection 2-100 of this Regulation for provisions on conflicts

of interest in employment negotiations under 18 U.S.C. 208 (reference (b)). The

provisions of 18 U.S.C. 208 (reference (b)) and related provisions of OGE

regulations do not apply to enlisted members. However, provisions similar to

18 1 J.S.C. 208 (reference (b)) do apply to enlisted members as follows: except as

approved by the DoD Component DAEO or designee, an enlisted member,

including an enlisted special Government employee, shall not participate

personally and substantially as part of his official DoD duties, in any particular

matter in which he, his spouse, minor child, partner, entity in which he is

serving as officer, director, trustee, partner or employee or any entity with which

he is negotiating or has an arrangement concerning prospective employment,

has a financial interest. See 18 U.S.C. 208 (reference (b)), subsections
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1-300(b)(1)(a) and 5-301 of this Regulation, and 5 C.F.R. 2635.603 (reference (a))

in subsection 2-100 of this Regulation.

8-201. Penalties. Violation of 18 U.S.C. 208 (reference (b)) is

punishable by a fine and imprisonment. The full range of administrative sanctions

may also be imposed.

SECTION 3. PROCUREMENT INTEGRITY - (41 U.S.C. 423(b))

(reference (c))

8-300. Soliciting. Accepting. or Discussing Employment

a. During the conduct of a procurement, a

procurement official may not knowingly, directly or indirectly, solicit or accept

from, or discuss with, any officer, employee, representative, agent, or consultant

of a competing contractor, any future employment or business opportunity. See

FAR 3.104-6 (reference (d)) in Appendix B of this Regulation.

b. This prohibition does not apply to a procurement

official:

(1) After he leaves Federal Government service;

(2) Who is employed by a contractor,

subcontractor, consultant, expert, or advisor after he ceases to act on behalf of, or

provide advice to, the procuring agency concerning the procurement;
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(3) Who has been granted recusal, in writing, in

accordance with the provisions of FAR 3.104-6 (reference (d)) in Appendix B of

this Regulation and subsection 8-300.d. of this Regulation, below, and who has in

fact discontinued participation in the procurement;

(4) Whose only communication with a

competing contractor is to reject an unsolicited offer of employment or business

opportunity or advise the competing contractor that he must seek recusal prior to

any discussions rcgarding the unsolicited offer;

(5) Who has made inquiry in good faith of the

potential contractor and been advised that the contractor is not or will not become

* a competing contractor on a procurement on which the individual is a procurement

official; or

(6) Where the procurement official engages in

conduct in good faith reliance upon a written ethics advisory opinion;

(7) After the procurement has been concluded
by the award or modification of a contract or the cancellation of the procurement.

c. A procurement official may discuss employment or
business opportunities with a competing contractor only if a written recusal

request was submitted and approved in accordance with the policy and procedures
contained in FAR 3.104-6(c) through (h) (reference (d)) in Appendix B of this
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Regulation. The head of the contracting activity has the authority to approve or

disapprove a request for recusal; however, he may not approve recusal for a

procurement official who has participated personally and substantially in certain

evaluation functions listed in subsection 3.104-6(c) of the FAR in Appendix B of

this Regulation.

d. Any DoD procurement official or former DoD

procurement official may, by written request, seek advice from his DoD

Component DAEO or designee regarding whether he may be precluded by the

procurement integrity rules from engaging in a specified activity. See FAR

3.104-8 (reference (d)) in Appendix B of this Regulation.

(1) The request must provide the DoD

Component DAEO or designee with sufficient information to make a

determination.

(2) The DoD Component DAEO shall make his

determination, in writing, within 30 days, or as soon thereafter as practicable.

(3) A copy of the request and the ethics advisory
opinion shall be retained for six years, in accordance with DoD Component

procedures.

8-301. Penalties. Violation of the provisions of 41 U.S.C. 423
(reference (c)) is punishable by the full range of sanctions, including the

following:
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a. CivilPnal•tie. Individual violators may be subject

to a civil fine not to exceed $'00,000. Violators, other than individuals, may be

subject to a civil fine not to exceed $1 million.

* b. A iistrative Sanctions. See subsection 10-300 *

* through 10-304 of this Regulation. *

* SECTION 4. DoD GUIDANCE *

* 8-400. Appearances. DoD employees shall:

a. Ensure that the prospect of employment does not

affect the performance or non-performance of their official duties;

b. Ensure that they do not communicate inside

information to a prospective employer; and

c. Avoid any activity that would affect the public's

confidence in the integrity of the Federal Government, even if it is not an actual

violation of the law.

8-401. Written Guidanc. DoD employees may obtain

counseling and written advice concerning restrictions on seeking other

employment from their Ethics Counselor:
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a. Although the counseling and advice are given by

DoD attorneys and involve the interpretation of law and regulation and rendering

of legal opinion, no attorney-client or other confidential relationship is created.

Communications made to an Ethics Counselor in seeking such advice are not

privileged.

b. This counseling and advice is personal to the

current or former DoD employee. It does not extend to the individual's business,

employer, or prospective employer.

SECTION 5. REFERENCES *

8-500. References *

(a) Title 5, Code of Federal Regulations, Part 2635,

"Standards of Ethical Conduct for Employees of the

Executive Branch," current edition

(b) Title 18, United States Code, Section 208

(c) Title 4 1, United States Code, Section 423

(d) Federal Acquisition Regulation, Part 3.104, current

edition *
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SECTION 4. DoD GUIDANCE ON U.S.C. 207 (reference (c))

9-400. OW oftr8t_.1.S. .20

(reference (c)). The restrictions imposed by 18 U.S.C. 207(a), (c) and (d)

(reference (c)) do not apply to commumieations made solely to frnish scientific

and technical information that are authorized by the Head of the DoD

Component.

a. To obtain such an authorization in the case of former

DoD employees:

(1) The head of the DoD Component command or

organization involved shall submit, in writing, to the Head of the DoD

Component a request that the former DoD employee be permitted to participate

in a particular matter from which he would ordinarily be barred under 18 U.S.C.

207 (reference (c));

(2) The Head of the DoD Component or designee

may determine in writing that such participation is appropriate if:

(a) The former DoD employee has

outstanding scientific or technological qualifications;

(b) The national interest of the United
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States would be served by such participation;

(c) The former DoD employee has

qualifications that are otherwise unavailable; and

(d) The Head of the DoD Component or

designee has consulted with the DoD Component DAEO.

b. In cases involving former Federal Government

employees other than former DoD employees, authorization may be obtained in

accordance with procedures in 18 U.S.C. 207(j)(5) (reference (c)).

SECTION 5. POST-EMPLOYMENT COUNSELING AND ADVICE

9-500. Written Advice. Current and former DoD employees

may obtain counseling and written advice concerning post-employment

restrictions from the Ethics Counselor of the DoD Component command or

organization from which they are leaving, or have left, Federal Government

service. Current and former DoD employees are, by statute, entitled to written
* advice from the DoD Component DAEO or designee under 41 U.S.C. 423 *

, (reference (e)). See subsections 9-600.c. of this Regulation, below. *

a. Although ethics counseling and advice are given by

DoD attorneys cnd involve interpretation of law and regulation and rendering of

legal opinion, no attorney-client or other confidential relationship is created.
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Communications made to an Ethics Counselor in seeking such advice are not

privileged.

b. Ethics counseling and advice are personal to the

current or former DoD employee. They do not extend to anyone else, including

his business, employer, or prospective employer.

9-501. Delegation of Authority. The DoD Component

DAEO may specifically delegate authority in writing for Ethics Counselors

within the DoD Component to provide written advice under 41 U.S.C. 423

* (reference (e)). In any case where the local Ethics Counselor does not have the

authority by written delegation, he shall provide the counseling and obtain the

request for advice and necessary supporting information from the DoD employee

and forward it to the DoD Component DAEO or designee who has been

specifically delegated the authority in writing to issue the written advice.

SECTION 6. RESTRICTIONS RESULTNG FROM PROCUREMENT

ACTIVIIfES

, 9-600. 41..LS.C.•_42 (reference (e)) ,

a. ctioLi~n. This statute restricts a former DoD

employee who was a procurement official with respect to a particular

procurement from knowingly:
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(1) Participating in any manner on behalf of a

competing contractor in any negotiations leading to the award or modification of

a defense contract for such procurement; or

(2) Participating personally and substantially on

behalf of the competing contractor in the performance of such defense contract.

b. Period of Restrictions. Both restrictions apply for a

period of two years from the date of the former DoD employee's last personal and

substantial participation in the procurement on behalf of the Federal Government.

Neither applies unless the individual was a DoD employee of the Federal

Government at the time he served as a procurement official.

C. Written Opinion

(1) A DoD employee or former DoD employee

who is or was a procurement official is, by statute, entitled to a written opinion

regarding the applicability of this statute to his specific circumstances. A request

for such an opinion shall be submitted in writing to the Ethics Counselor serving

the DoD Component command or organization the DoD employee is leaving or

from which he has separated. The request shall set forth all information relevant
* to the request. See FAR 3.104-8(e) (reference (f)) in Appendix B of this *

Regulation.

(2) Ethics Counselors who have not been
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delegated specific authority in writing to issue 41 U.S.C. 423 (reference (e)) *

written opinions shall promptly forward the request to the DoD Component

DAEO or designee who has such authority.

(3) Written opinions shall be issued within 30

days of receiving the request, together with all necessary information.

(4) Where the DoD employee or former DoD

employee relies in good faith on a written opinion that this statute is not

applicable to a specific situation, the DoD employee or former DoD employee

shall not be found to have knowingly violated the restrictions of the statute.

(5) A copy of each 41 U.S.C. 423 (reference (e))

opinion shall be retained by the DoD Component DAEO or designee for three

years.

SECTION 7. RESTRICTIONS ON RED MLITARY MEMBERS

S*9-700. Restrictions on ederal Government Emnlovment

a. Dual Com -sation Laws. A retired member of any

uniformed service who holds a civilian position with the Federal Government is

subject to reduction of retired pay while receiving pay from a Federal

Government civilian position. The term "retired member" means anyone, officer
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or enlisted, entitled to receive retired pay. The term "retired pay" includes both

retired and retainer pay. The current law generally applies to retired Regular

officers, retired at any time, and to all former members of the uniformed services

, who left active duty after January 11, 1979. See 5 U.S.C. 5532 (reference (g)) for *

exceptions to this general rule.

(1) The Dukl Compsatin Reduction Forua.

There are two provisions in the current dual compernsation law which may

operate to reduce the retired pay of retired members of the uniformed services

who hold Federal Government civilian positions.

(a) The First Reduction Provision. The

first reduction provision applies only to retired Regular officers who retired at

any time. This provision operates to reduce the retired pay of a retired Regular

military officer receiving pay from a Federal Government civilian position

regardless of the amount of salary from that civilian position. It providts that

such retired military officer is entitled to receive the full pay of the civilian

position, but retired pay will be reduced to a&i annual rate equal to a base amount

plus one-half of the remainder of the retired pay, if any. The base amount is

increased periodically to reflect changes in the Consumer Price Index. See

, 5 U.S.C. 5532(b) (reference (g)).

(b) f•le Second Reduction Provisjfl . The

second reduction provision applies, in general, to all retired military members

who first received retired pay after January 11, 1979. The reduction depends
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upon the amount of pay received from the Federal Government civilian position.

This provision operates to reduce the retired pay of a retired member when the

annual rate of pay for the civilian position combined with the annual rate of

retired pay (reduced in the case of retired Regular officers as discussed in

subsection 9-702.a.(1)(a) of this Regulation, above) exceeds the annual rate of
basic pay for level V of the Executive Schedule. Reductions are computed as

follows:

1 If the combination of pay from

the civilian position and retired pay exceeds the amount currently paid for level V

of the Executive Schedule, the retired pay will be reduced to keep the total at the

, level V limit.

a Reductions to retired pay are

made per pay period whenever the combination of the two salaries for the pay
period exceeds the pay for a level V position for that pay period. Reductions

made in such pay periods are not refundable even when the combined pay

amounts for the totai year is lss than the annual rate for level V of the Executive

Schedule;

3. The amount of retired pay may

not be reduced to an amount less than the amount deducted from the retired pay

as a result of participation in any survivor's benefits in connection with retired

pay or veterans insurance progams and no reductions shall be made to retired
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pay based, in whole or in part, upon disability incurred in the line of duty as a

direct result of armed conflict or during a period of war.

(2) Waivers

(a) A retired member may, in certain

limited circumstances, obtain a waiver so that his retired pay would not be

reduced while holding a Federal Government civilian position. See 5 U.S.C.

5532(g) (reference (g)). The circumstances under which a waiver may be granted

are:

1 On a case-by-case basis for a

retired member holding a Federal Government civilian position for which there is

exceptional difficulty in recruiting or retaining a qualified employee; or

2 For temporary employment that
is necessary due to an emergency involving a direct threat to life or property, or

under other unusual circumstances.

(b) The Director, OPM, may grant a waiver

at the request of the Head of an Executive Agency. Additionally, the Director,

OPM, may delegate to an agency the authority to grant waivers for the temporary

employment of retired members during emergencies or other unusual

circumstances, but not for employment necessitated by exceptional difficulties in

recruiting or retaining qualified individuals. The Director, OPM, has delegated to
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DoD authority to approve dual compensation restriction waivers in certain

circumstances at installations scheduled for closure.

(c) Waivers are to be the exception, not the

rule. If appropriate, however, a waiver may be obtained for either or both of the
dual compensation reductions. See 5 C.F.R. 553 (reference (h)) for procedures

for obtaining a waiver.

b. Post-Milita Service Employment in DoD under

,5*US.C. 3326 (reference (g)). As of November 6, 1992, the suspension of this *

* , provision ended. See DoD Directive 1402.1 (reference (i)). To avoid *

appearances of favoritism or preferential treatment, retired military members may

not be selected to fill civil service positions in DoD (including non-appropriated

fuind instrumentalities) within 180 days following retirement unless:

(1) The appointment is authorized by the

Secretary of a Military Department or designee, or by OPM if the position is in

the competitive service;

(2) The minimum rate of basic pay for the position

has been increased under 5 U.S.C. 5305 (reference (g)); or *

(3) A state of national emergency exists.
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, 9-701. Foreign Emoyent Restrictions*

a. Article I, Section 9, Clause 8, of the Constitution of

* the United States (reference ()), prohibits any person holding any office of profit *

or trust under the Federal Government from accepting any present, emolument,

office, or title of any kind whatever from any king, prince, or foreign state

without the consent of Congress.

(1) This provision prohibits employment of all

retired military members, both officer and enlisted and both Regular and Reserve,

by a foreign government unless Congressional consent is first granted. See
44 Comp. Gen. 130 (reference (k)).

(2) Employment by educational or commercial

institutions owned, operated, or controlled by a foreign government is included
within the scope of this restriction.

(3) The penalty for violation is withholding the
retired military member's retired pay in an amount equal to the foreign salary

* illegally received. See 61 Comp. Gen. 306 (reference (1)). *

b. Congress has consented to the acceptance of civil

employment with a foreign government by, among others, retired Regular

military members and Reserve military members, if both the Secretary of the

Military Department and the Secretary of State approve the employment. See
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* 37 U.S.C. 908 (reference (in)). Because approval is prospective only, foreign

civil employment should not be accepted until approval has been obtained.

Retired military members who wish to accept such employment should submit a

written request for approval to the Secretary of their Military Department through

appropriate channels. The request must fully describe the contemplated

employment and the nature and extent of the involvement with the foreign

government.

c. A former military member desiring employment with

a foreign government or any foreign business interest may be required to register

as an agent of a foreign principal under the Foreign Agents Registration Act of

* 1938, 22 U.S.C. 611 et. seq. (reference (n)). Any person who acts as an agent of *

a foreign principal must file a registration statement with the U.S. Attorney

General.

SECTION 8. RESTRICTIONS ON FORMER SENIOR APPOINTEES

9-800. Executive Order 12834. E.O. 12834 (reference (o)), in *

subsection 12-200 oftthis Regulation, requires contractual ethics commitments

regarding post-Government service employment from full-time, non-career

Presidential, Vice-Presidential or Agency Head appointees in an Executive

Agency whose rate of basic pay is not less than the rate for level V of the

Executive Schedule, except for those appointed as members of the senior foreign

service or solely as uniformed service commissioned officers. See E.O. 12834
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, (reference (o)) in subsection 12-2J0 of this Regulation and OGE Form 203,

"Senior Appointee Pledge," Jti'uary 1993, and OGE Form 204, "Trade

Negotiation Pledge," Janv.ary 1993, Appendix C of this Regulation.

SECTION 9. RESTRICT!ONS ON DEALING WITH CURRENT OR FORMER

DW Q EMPLOES

9-900. Gneral.•ule. Current DoD employees shall not knowingly

deal, on behalf of the Federal Government, with current or former DoD

employees whose participation in the transaction violates any statute or DoD

directive, regulation or policy.

9-901. Terminal Leave

a. Military members on terminal leave may accept

civilian employment with the Federal Government and are entitled to the pay of

that civilian position in addition to the pay and allowances to which entitled

while on terminal leave. See 5 U.S.C. 5534a (reference (g)).

b. A military officer on active duty may not accept a

civil office with a State or local government, nor may he perform the duties of

* such an office. See 10 U.S.C. 973(bX3) (reference (p)). This applies while the *

, military officer is on terminal leave. See 56 Comp. Gen. 855 (reference (q)). *

* SECTION 10. -s
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* 9-1000. Rerencs *

(a) Title 5, Code of Federal Regulations, Part 2637,

"Regulations Concerning Post-Employment Conflict

of Interest," current edtion

(b) Title 5, Code of Federal Regulations, Part 2641,

"Post-Employment Conflict of Interest Restrictions,"

current edition

(c) Title 18, United States Code, Sections 207, 281, and

1001

(d) Office of Government Ethics Memorandum,

"Revised Materials Relating to 18 U.S.C.

207," November 5, 1992

, (e) Title 41, United States Code, Section 423 ,

, (f) Federal Acquisition Regulation, Part 3.104, current ,

edition

(g) Title 5, United States Code, Sections 3326, 5305, ,

5532, and 5534

(h) Title 5, Code of Federal Regulations, Part 553, *

"Reemployment of Military and Civilian Retirees to

Meet Exceptional Employment Needs," current

edition
* (i) DoD Directive 1402.1, "Employment of Retired *

Members of the Armed Forces (NOTAL),"
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January 21, 1982

, (I) United States Constitution, Article I, Section 9,

Clause 8

• (k) Decision of the Comptroller General, Voiume 44,

page 130 (1964)

* (1) Decision of the Comptroller General, Volume 61,

page 306 (1982)

, (m) Title 37, United States Code, Section 908 ,

, (n) Title 22, United States Code, Section 611 et seq ,

, (o) Executive Order 12834, "Ethics Commitments by ,

Executive Branch Appointees," January 20, 1993

, (p) Title 10, United States Code, Section 973 ,

(q) Decision of the Comptroller General, Volume 56,

page 855 (1977)
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ENFORCEMWNT

SECTION 1. ENFORCEMENT OF THE PROVISIONS OF

*•TICSREGULATIQN

10-100. Penalties. Penalties for violation of the rules

republished in, and prescribed by, this Regulation include the full range of

applicable criminal, civil and administrative sanctions for current DoD. employees, including punishment under the UCMJ (reference (a)) for military

members. Many of the statutes that regulate the post-Government service

employment activities of former or retired DoD employees also provide for

specific criminal and administrative sanctions. This Chapter sets out the

requirements for reporting and inquiry to ensure that ethics-related laws and

regulaiions are properly enforced and that appropriate administrative or

disciplinary action is taken.

SECTION 2. REPORTING PROCED UBRE

10-200. Rerting SusVMpM Violatidons. With the exception of the

provisions of 41 U.S.C. 423 (reference (b)) that are addressed in subsection

10-202 of this Regulation, below, DoD employees who suspect that a violation of
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this Regulation has occurred shall report the matter to any of the following:

a. The DoD employee's Agency Designee;

b. The suspected violator's Agency Designee;

c. The head of the DoD Component command or

organization;

d. Any Ethics Counselor;

e. The DoD Component's IG;

f. The DoD Component's criminal investigative office; 0
or

g. The DoD hotline or DoD Component hotline.

10-20 1. Receipt of Report

a. DoD Component investigative offices shall consult

local Ethics Counselors as appropriate to ensure that up-to-date expertise is

applied in the investigation of each suspected violation of this Regulation in

recognition of rapidly changing rules and statutes in the ethics area.
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b. If a suspected violation is reported to some entity

other than those named in 10-200.d. through g. of this Regulation, above, then the

notified person shall promptly report the matter to his Ethics Counselor.

c. An Ethics Counselor who receives a report shall

review the facts and, if the facts tend to support a violation, report the allegation

to the appropriate investigative organization or, through the chain of command or

supervision, to the head of the DoD Component command or organization of the

suspected violator. In addition, the Ethics Counselor must ensure that the

following is accomplished:

(1) If a violation of 18 U.S.C. 203, 205, 207, 208

or 209 (reference (c)) is suspected, the matter shall be reported to the DoD

Component's criminal investigative organization. The investigative organization

is responsible for investigating the allegation and notifying DoJ in accordance

with DoD Directive 5525.7 (reference (d)). In addition, the Ethics Counselor

shall:

(a) Report to the DoD Component DAEO

as follows:

1 The name and position (optional)

of the informant;
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The name and position of the

suspect;

3 The suspected offense;

4 The facts, as known or believed;

The status of any action being

taken.

(b) File periodic follow-up reports with the

DoD Component DAEO until a final

determination is made;

(c) If the matter is referred to the DoJ or

the U.S. Attorney, include OGE Form

202, "Notification of Conflict of

Interest Referral," January 1992,

Appendix C of this Regulation, in the

referral packet and send a copy to the

DoD Component DAEO for forwarding

to OGE.

, (2) If a violation of 18 U.S.C. 201 (reference (c))
is suspected, it shall be handled in the same manner as subsection 10-201.c.(l)Xa)
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of this Regulation, above, except that OGE Form 202, Appendix C of this

Regulation, is not used for referrals;

(3) If a violation of 5 C.F.R. 2635 (reference (e)) ,

in subsection 2-100 of this Regulation involving a loss to the Federal

Government of $5,000 or more is suspected, the Ethics Counselor shall report the

matter to the DoD Component DAEO in the same manner as in subsection

10-201.c.(1)(a) of this Regulation, above.

d. In addition, if any of the above violations fall within a

DoD Component's procurement fraud program, the Ethics Counselor shall ensure

that referrals, coordinations, and reports required by that program are

accomplished. If the matter includes a suspected violation of the Gratuities

Clause in a defense contract, the Ethics Counselor shall report the matter in

accordance with DoD Component procedures issued pursuant to FAR 3.203

, (reference (f)) in Appendix B of this Regulation. See subsection 10-202 of this

Regulation, below.

e. For matters not handled within the DoD Componenfs

procurement fraud program, any civil or criminal referrals to DoJ or the local

U.S. Attorney of violations of this Regulation shall be coordinated with the DoD

Component DAEO. The DoD Component DAEO shall be informed of referrals

of violations of this Regulation handled within the DoD Component's

procurement fraud program.
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10-202. Violations of 41 U.S.C. 423 (reference (b))

a. Administrative Sanctin=. Suspected violations of

41 U.S.C. 423 (reference (b)) shall be processed in accordance with FAR
3.104-11 (reference (f)) in Appendix B of this Regulation. See 41 U.S.C. *

423(h)(2) (reference (b)).

b. Civil Sanctions. Suspected civil violations may be
referred through the DoD Component DAEO to DoJ. See 41 U.S.C. 423(i)

(reference (b)).

c. Criminal Sanctions. Suspected violations that

involve the improper release of source selection information should be referred to

the appropriate criminal investigative organization. See 41 U.S.C. 4230)

(reference (b)).

d. Reporting. Any suspected violation of the provisions

of 41 U.S.C. 423 (reference (b)) shall be reported as soon as practicable to the

appropriate contracting officer. See 41 U.S.C. 423(h)(1) (reference (b)). Any

actions taken as the result of the above retfrrals shall be reported to the DoD

Component DAEO in accordance with subsection 10-20l.c.(1)(a) of this

Regulation, above.

* SECI[ON 3. RBEFERENCES
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* 10-300. References

(a) Title 10, United States Code, Sections 801-940

(Uniform Code of Military Justice)

(b) Title 41, United States Code, Section 423

(c) Title 18, United States Code, Sections 201,203, 205,

207,208,209

(d) DoD Directive 5525.7, "Implementation of the

Memorandum of Understanding Between the

Department of Justice amd the Department of Defense

Relating to the Investigation and Prosecution of
Certain Crimes," January 22, 1985

(e) Title 5, Code of Federal Regulations, Part 2635,

"Standards of Ethical Conduct for Employees of the

Executive Branch," current edition

, (f) Federal Acquisition Regulation, Parts 3.104 and

3.203, current edition
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(3) If the DoD Component DAEO makes, with the approval
of OGE, a writen determination that it is impractical to accomplish CIAET training in the presence
of a Qualified Individual, then DoD employees who a= required to receive AET may be trained by
other means within the minimum training requirement set out by OGE in 5 C.F.R. 2638.704
(reference (a)) in subsection 11-100 of this Regulation, above. OGE requires the written
determination to identify the particular DoD employees or groups of DoD employees concerned
and the specific circumstances that make the presence of a Qualified Individual impractical (mere
administrative inconvenience or cost to an agency, standing alone, shall not justify such
determination).

c. The term "immediate office" as used in 5 C.F.R. 2638.703
(reference (a)) in subsection 11-100 of this Regulation, above, shall mean the local Ethics
Counselor's.

d. CIAET shall be a minimum of one hour.

e. Those DoD employees who are required to receive AET will
satisfy their 1993 annual ethics training obligation if they attended CIAET in 1992 or 1993.

11-301. Initial Ethics Training (IET) for New DoD Employees

a. Within 90 days of entering on duty, all DoD employees who
did not receive CIAET, including those required to receive AET and enlisted members, shall
receive JET for new DoD employees.

b. IET shall be accomplished in person by a Qualified Individual
or by recording in the presence of a Qualified Individual, and such IET shall qualify as AET for
the year the new DoD employees entered on duty, subject to the following exceptions:

(1) If the DoD Component DAEO determines it is
impractical to accomplish lET in the presence of a Qualified Individual, DoD employees who are
not required to receive AET may be trained by other mem within the minimum training
requirements set out by OGE in 5 C.F.R. 2638.703 (refrence (a)) in subsection 11-100 of this
Regulation, above;

(2) If the DoD Component DAEO determines that it is
impractical to accomplish lET In the presence of a Qualified Individual, then DoD employees who

am required to receive AET may be trained by other means within the minimum training
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requirement set out by OGE in 5 C.F.R. 2638.704 (reference (a)) in subsection 11-100 of this
Regulation, provided that such DoD employees receive additional annual ethics training, either
CIAET, IET or AET, if more than three mouths remain of the calendar year in which those DoD
employees entered on duty.

C. The term "immediate office" as used in 5 C.F.R. 2638.703
(reference (a)) in subsection 11-100 of this Regulation, above, shall mean the local Ethics
Counselor's office.

d. IET shall be a minimum of one hour.

11-302. Annual Ethis Training (AET2

a. Beginning in ce!endar year 1994, W1 DoD employees who file
an SF 278 or SF 450, Appendix C of this Regulation, contracting officers and procurement
officials, shall receive ethics training annually.

b. AET shall be accomplished in person by a Qualified Individual
or by telecommunications, computer-based methods, or recorded means, that are prepared by a

Qualified Individual, subject to the following exceptions:

(i) If the DoD Component DAEO determines it is
impractical to accomplish AET by the means described in subsection II -302.b. of this Regulations,
above, then special Government employees and military officers serving fewer than 30 consecutive
days annually, may be trained by other means.

(2) If the DoD Component DAEO makes a writtn
determination that it is impractical to accomplish AET by the means described in subsection
I I-302.b. of this Regulation, above, then DoD employees other than special Government
employes AMd military members srving fewer than 30 days annually may be trained by other
means as long as a minimun of one hour of otficuil time is et aside for such employees to review
training mawials.

11-303. hwnmLl l .hlnins_ Plato DoD Agency (se definition of
"Ag"y) ethcs rinUng plans fbr 1994 and subsequen ethics training plans in accordan with

subsectio 11-301 and 11-302 of tis Rqgulation, above, shall be submitted by DoD Component
DABOs or designs. directly to OGB with copies furished to SOCO. DoD Components that are
not Agenies shall submit mual ethos training plan to SOCO for approval and inclusion in the
ehis training plan SOCO submits to 0GB
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DIGEST OF LAWS

SECTION 1. DoD-SPECIFIC STATUTES

A-100. Synopsis of Laws. DoD employees and former DoD employees are
cautioned that the descriptions of the laws and regulations in this Regulation should not be the only
source relied upon to make decisions regarding their activities. Although the descriptions do
provide general guidelines, the descriptions are not exhaustive and restrictions are dc.pendent on
the specific facts in a particular case. Accordingly, DoD employees and former DoD employees
are encouraged to discuss specific cases with a DoD Component Ethics Counselor (no
attorney-client privilege) or with private counsel.

A-101. 10 U.S.C. 2397a. "Requirements Relating to Private Employment Contacts
Between Certain DoD Procurement Officials and Defense Contractors"

• a. This statute was repealed on February 10, 1996, by Pub. L. 104-106. It *

* applied to civilian DoD employees at pay rates of GS/GM-I 1 or above and to military officers in ,
grades 0-4 or above. If such an individual participated in the performance of a procurement. function in connection with a DoD awarded defense contract and was contacted by the defense ,
contractor to whom the defense contract was awarded regarding future employment opportunities
with the defense contractor, the individual was required to: *

(1) Promptly report the contact to his supervisor and to the DoD
Component DAEO; and

(2) Disqualify himself from all participation in the performance of
procurement functions relating to contracts of the defense contractor.

* b. A DoD employee was not required to report an initial contact with a defense ,
contractor or disqualify himself if he terminated the contact immediately and rejected any offer of
employment. The individual had to make a report and disqualify himself, however, if subsequent
contacts were made.

A-102. 10 U.S.C. 2397. "Emplovees or Former Emnlovees of Defonse Contretors:
a uUa This statute was repealed on February 10, 1996, by Pub. L. 104-106. It required all *

former civilian DoD employees GS/GM-13 or above, or military officers 0-4 or above, to file DD
Form 1787, Appendix C of this Regulation, for ai period of two-years after leaving Federal

a Government service, if the former DoD employee was employed with a defense contractor who *

* had been awarded $10 million in defense contracts during the year preceding employment of the a
* former DoD employee, and the former DoD employee received at least $25,000 a year ($12 per *
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hour) from the defense contractor.

A-103. 10 U.S.C. 2397b. "Certain Former DoD Procurement Officials: Limitations W
* on Employment by Contr rs". This statute was repealed on February 10, 1996, by Pub. L. 104- *
* 106. It imposed a two year prohibition on former civilian DoD employees GS/GM- 13 and above, *

and former military officers 0-4 and above, from accepting more than $250 in payment, gift,
benefit, reward, favor, or gratuity (i.e., compensation) from defense contractors who had defense
contracts in a total amount greater than $10 million during the fiscal year preceding the fiscal year
that such compensation was accepted, if the individual:

a. Spent the majority of his working days during the two-year period prior to
leaving Federal Government service performing a procurement function at a site or plant owned or
operated by the defense contractor; or

b. Performed procurement functions relating to a major system, on a majority
of the individual's working days during the two-year period prior to leaving Federal Government
service, and in the performance of those functions participated personally and substantially in a
manner involving decision-making responsibilities, through contact with the defense contractor; or

c. In the case of former DoD employees, Senior Execttive Service and above,
and former military officers 0-7 and above, acted as a primary representative of the United States
during the two-year period prior to leaving Federal Government service, in the negotiation of a
defense contract in an amount in excess of $10 million with the defense contractor, or in the
negotiation of an unresolved claim in excess of $10 Million.

A-104. 18 U.S.C. 281. "Restriction or• Retired Militar Officers Regarding Certain
Matters Affecting the Government"

* a. This statute was repealed on February 10, 1996, by Pub. L. 104-106. It *
* prohibited a retired military officer of the Armed Forces from accepting any compensation, for a *

period of two-years after release from active duty, for the representation of any individual in the
sale of anything to the United States through the Military Departmient from which the military

* officer retired. *

* b. The statute also prohibited a retired military officer, during the two-year *

period following the military officer's release from active duty, from prosecuting or assisting its
prosecution of any claim against the United States involving the Military Department from which
the military officer retired, or involving any subject matter with which the military officer was
directly connected while in an active duty status.

A-105. 37 U.S.C. 801. "Restriction on Payment to Certain Officers". This statute
was repealed on October 13, 1994, by Pub. L. 103-335. It prohibited the Federal Government
from paying any retired officer, for a period of three years after such military officerws name was
placed on a retired list of the Regular Army, Navy, Air Force or Marine Corpy;, who was engaged
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t for himself or others in selling, or contracting or negotiating to sell, supplies or war material to an
agency of DoD, the Coast Guard, the Public Health Service, or the National Oceanic and
Atmospheric Administration.

SECTION 2. OTHER LAWS RELATED TO STANDARDS OF ETHICAL COND

A-200. QQ]EjDiget. Other ethics statutes are summarized in 5 C.F.R. 2635.801(d)
and 902 in subsection 2-100 of this Regulation.

A-201. Rlated.Statutes. Engaging in the following activities may subject current
and former DoD employees to criminal and/or other penalties:

a. Aiding, abetting, counseling, commanding, inducing, or procuring another
to commit a crime under any criminal statute (18 U.S.C. 2);

b. Concealing or failing to report to proper authorities the commission of a
felony under any criminal statute if the individual knew of the actual commission of the crime
(18 U.S.C. 4);

c. Conspiring with one or more persons to commit a crime under any criminal
* statute or to defraud the United States, if any party to the conspiracy does any act to further the

object of the conspiracy (18 U.S.C. 371);

d. Misuse of a Federal Government vehicle (31 U.S.C. 1344 and 1349(b));

e. Interference in an examination or personnel action in connection with
Federal Government employment (18 U.S.C. 1917);

f. Conversion of Federal Government property (18 U.S.C. 641);

g. Private use of public money (18 U.S.C. 653), embezzlement of the money
or property of another individual in the possession of a DoD employee by reason of his Federal
Government employment (18 U.S.C. 654);

h. Certain political activities (5 U.S.C. 7321-7327, 18 U.S.C. 600-603 and
606-607 apply to civilian DoD employees, and DoD Directive 1344.10 applies to military
members);

i. Failing to register under the Foreign Agents Registration Act of 1983 and
acting as an agent of a foreign principal when required to register (18 U.S.C. 219);

j. Soliciting contributions for gifts or giving gifts to superiors, or accepting
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gifts from subordinates (5 U.S.C. 735 1) applies to civilians; regulations set out in 5 C.F.R.
2635.301 through 304 in subsection 2-100 of this Regulation, and subsection 2-203 of this
Regulation, apply to both military and civilian DoD employees;

k. Accepting, without statutory authority, any present, emolument, office or
title, or employment of any kind, from any king, prince, or foreign state without the consent of the
Congress; this restriction applies to any person holding any office or profit in or trust of the
Federal Government, including all retired military members and Regular enlisted members (Article
I, Section 9, Clause 8, of the Constitution of the United States; exceptions to this restriction are at
37 U.S.C. 908);

1. Union activities of military members (10 U.S.C. 976);

m. Violating merit system principles (5 U.S.C. 2301).
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f Individual conduct, official programs and daily activities
within DoD shall be accomplished lawfully and ethically;

g. DoD employees shall adhere strictly to DoD policy of
equal opportunity, regardless of race, color, religion, gender, age, national origin, or handicap, in
accordance with applicable laws and regulations.

SECTION 4. GENERAL RESPONSIBILITIES

1-400. The Head of each DoD Component shall:

a. Exercise personal leadership and take personal
• responsibility through the DoD Component DAEO or designee for establishing and maintaining *

the DoD Component's ethics program and be personally accountable for the DoD Component's
compliance with every requirement of this Regulation, including the ethics and procurement
integrity training requirements;

b. When authorized, appoint a DoD Component DAEO,
through a formal written delegation of authority, who is qualified to oversee and supervise the
DoD Component's ethics programs for DoD employees, 16oth civilian and military. (The GC,
DoD, may serve as the DAEO for several DoD Components);

c. When authorized, appoint a DoD Component Alternate
DAEO who shall serve in the absence of the DoD Component DAEO;

d. Provide sufficient resources (including funding and
investigative, audit, legal, training and administrative staff) to enable the DoD Component

* DAEO or designee to implement and administer the DoD Component's ethics programs in a *

positive and effective manner.

1-401. Each DoD Component Designated Agency Ethics Official
(DAEO) shall:

a. Be responsible for the implementation and administration
of all aspects of the DoD Component ethics program and manage and oversee local
implementation and administration of all matters relating to ethics covered by this Regulation.

b. Appoint DoD Component Deputy DAEOs and Ethics
Counselors and delegate to them written authority to act on behalf of the DoD Component
DAEO;

c. Ensure that ethics advice (and facts relied upon for such
advice) is in writing, when practicable;

9
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d. Ensure that written opinions regarding the applicability of
10 U.S.C. 2397b (reference (c)) and 41 U.S.C. 423 (reference (b)) are provided within 30 days of
request by any DoD employee provided that the request is accompanied by complete and full
information necessary to render an opinion;

e. Ensure the proper collection, review, and handling of the
DoD Component's financial and employment disclosure reports, including those submitted by
Presidential appointees for confirmation purposes;

f. Be responsible for the implementation and administration
of ethics and procurement integrity training and ensure that necessary resources are available to
accomplish such training;

g. Provide periodic ethics and procurement integrity training

for Ethics Counselors;

h. Certify Qualified Individuals to conduct ethics training;

i. Assist Agency Designees, through the chain of command
or supervision, in initiating prompt, effective action to evaluate and process violations, potential
violations, and appearances of violations of ethics laws or regulations, in accordance with
applicable procedures as discussed in Chapter 10 of this Regulation;

j. Provide advice and assistance to DoD employees of the
DoD Component not otherwise served by a local Ethics Counselor;

k. Oversee and coordinate local ethics programs through a
system for periodic evaluation and ensure that the DoD Component provides and maintains
sufficient finding, staff, space and resources to administer the DoD Component's ethics
programs;

1. Maintain liaison with the DoD EOC, OGE, and the DoD
Standards of Conduct Office (SOCO), and provide to SOCO and OGE all information required
by law or regulation;

m. Represent the DoD Component to OGE, Congress, the
Executive Branch and the public on matters relating to ethics and standards of conduct.

1402. Each DoD Component Alternate Designated Agen2y Ethics
Official (Alternate DAEO) shall serve in the absence of the DoD Component DAEO and, when
so serving, is authorized to take any action this Regulation indicates may be taken only by the
DoD Component DAEO.

10



DoD 5500.7-R

Government. When such gifts exceed the $100 limit, the recipient shall pursue one of the
following alternatives:

(a) Return the gift to the donor;

(b) Retain the gift after reimbursing the donor

the full value of the gift; or

(c) Forward the gift to the appropriate DoD
Component official for disposition as a gift
to the Federal Government in accordance
with statute, See 10 U.S.C. 2601
(reference (g)).

2-301. Use of Federal Government Telephone Systemns. See GSA
regulation 41 C.F.R. Subpart 201-21.6 (reference (h)), on management of Federal Government
telecommunications resources.

a. The use of Federal Government telephone systems
(including calls over commercial systems which will be paid for by the Federal Government),
except as provided in subsection 2-301.b. of this Regulation, below, shall be limited to the
conduct of official business. Such official business calls may include emergency calls and calls
that the DoD Components determine are necessary in the interest of the Federal Government.

b. Personal calls (such as calls to speak to spouse/minor
children or to arrange for emergency repairs to residence or automobile) that must be made
during working hours over the commercial local/long distance network may properly be
authorized as being in the best interest of the Federal Government if the call is consistent with
the following criteria:

(1) It does not adversely affect the performance of
official duties by the DoD employee or the DoD
employee's organization;

(2) It is of reasonable duration and frequency; and

(3) It could not reasonably have been made at another
time;

(4) And, in the case of long distance calls, is:
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(a) Charged to the employee's home telephone
number or other non-Federal Government
number (third number call);

(b) Made to an 800 toll-free number;

(c) Charged to the called party if a non-Federal
Government number (collect call);

(d) Charged to a personal telephone credit card;
or

(e) When traveling for more than one night on
Federal Government business in the United
States, a brief call to his residence to notify
family of a schedule change.

2-302. Gambling

a. A DoD employee shall not participate while on Federally-
owned or leased property or while on duty (for military members, this means, in this context,
present for duty) for the Federal Government in any gambling activity prohibited by 5 C F.•

, 735.201 (reference (i)) except:

(1) Activities necessitated by a DoD employee's law
enforcement duties;

(2) Activities by organizations composed primarily of *
S DoD employees or their dependents for the benefit of welfare funds for their own members or *k *
S for the benefit of other DoD employees or their dependents, subject to the limitations of local

law and subsections 3-210 and 3-211 of this Regulation, below, when approved by the Head ,
of the DoD Component or designee; or

(3) Private wagers among DoD employees if based on
a personal relationship and transacted entirely within assigned Federal Government living
quarters and within the limitations of local laws.

(4) Purchases of lottery tickets authorized by any ,
S State from blind vendors licensed to operate vending facilities in accordance with 20 U.S. C *
S 107a(5) (reference 0)). *

b. Gambling with a subordinate may be a violation of Articles
133 and 134 of the Uniform Code of Military Justice (UCMJ) (reference (g)).
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c. Ganmbling may be prohibited by Federal Government
* building and grounds regulations, such as 32 C.F.R. Part 40b (reference (k)) which prohibits *

gambling in the Pentagon.

2-303. Outside Employment and Activity. In addition to subsection 2-206
of this Regulation, above, except to the extent that when procedures have been established by

* higher authority for any class of DoD employee (e.g., DoD Directive 6025.7 (reference 0))), *

Agency Designees may require DoD employees under their jurisdiction to report any outside
employment or activity prior to engaging in the employment or activity. See subsection 3-306 of
this Regulation.

a. The commander, head of the organization, or supervisor
may prohibit the employment or activity if he believes that the proposed outside activity Will
detract from readiness or pose a security risk.

b. If action is not taken to prohibit the employment or activity,
the DoD employee is free to engage in the employment or activity in keeping with other
restrictions of this Regulation.

2-304. Use of Military Title by Retirees or Reserve. Retired military
members and members of Reserve Components, not on active duty, may use military titles in
connection with commercial enterprises, provided they clearly indicate their retired or inactive
Reserve status. However, any use of military titles is prohibited if it in any way casts discredit
on DoD or gives the appearance of sponsorship, sanction, endorsement, or approval by DoD. In
addition, in overseas areas, commanders may further restrict the use of titles by retired military
members and members of Reserve Components.

SECTION 4. REFERENCES

2-400. References

(a) Title 5, Code of Federal Regulations, Prt 2635,
"Standards of Ethical Conduct for Employees of the
Executive Branch," current edition

(b) Title 26, United States Code, Section 501
(c) Title 41, United States Code, Section 423
(d) Federal Acquisition Regulation, Part 3.104, current edition
(e) Title 5, United States Code, Sections 7301 and 7342

29

#First Amendment (Ch 1, 11/2/94)



Aug 93#
DoD 5500.7-R

(f) DoD Directive 1005.13, "Gifts from Foreign
Governments," October 13, 1988

(g) Title 10, United States Code, Sections 801 through 940
(Uniform Code of Military Justice), 2397a and 2601

(h) Title 41, Code of Federal Regulations, 201-21.6, "Use of
Government Telephone Systems," current edition

(i) Title 5, Code of Federal Regulations, 735.208, "Gambling,"
current edition

. (j) Title 20, United States Code, Section 107a *

. (k) Title 32, Code of Federal Regulations, Part 40b, "Conduct .

. on the Pentagon Reservation," current edition .
. (1) DoD Directive 6025.7, "Off-Duty Employment by DoD

Health Care Providers," October 21, 1985

30

#First Amendment (Ch 1, 11/2/94)



Aug 93#DoD 5500.7-R

SECTION 2. OFFCIAL PARTICIPATIN IN NON-EDERAL ENTITIES

3-200. Attendance

a. Agency Designees may permit their DoD employees to
attend meetings, conferences, seminars or similar events sponsored by non-Federal entities in
their official DoD capacities at Federal Government expense if there is a legitimate Federal
Government purpose in accordance with 5 U.S.C. 4101 et seq. (reference (b)) and 37 U.S.C. 412
(reference (c)), such as training a DoD employee beyond maintaining professional credentials or
gathering information of value to the DoD.

b. DoD employees are prohibited from attending events in
their official DoD capacities at Federal Government expense in order to acquire or maintain
professional credentials that are a mininum requirement to hold the DoD position. See 5 U.S.C.
5946 (reference (b)) and 31 U.S.C. 1345 (reference (d)).

3-201. Membership. DoD employees may serve as DoD liaisons to
, non-Federal entities when appointed by the head of the DoD Component command or
, organization who determines there is a significant and continuing DoD interest to be served by *

such representation. Liaisons serve as part of their official DoD duties and under DoD
Component memberbhips. DoD employees may not accept DoD Component membership in a
non-Federal entity on behalf ofDoD except as provided by statute or regulation. DoD may pay
for DoD Component memberships in accordance with opinions of the Comptroller General, such
as 24 Comp. Gen. 814 (reference (e)). DoD is prohibited from paying for individual
memberships by 5 U.S.C. 5946 (reference (b)). See also 10 U.S.C. 2601 (reference (f)).

3-202. Managmenlit. DoD employees may not participate in their official
DoD capacities in the management of non-Federal entities without authorization from the Head
of the DoD Component. However, authorized DoD employees may officially represent DoD in
discussions of matters of mutual interest with non-Federal entities, may participate in the
determinations and conclusions of non-Federal entities, and may cast a vote on issues within the
scope of the DoD employees' official responsibilities.

3-203. Impartiality of Agency Designee and Travel-Approving Authority.
When a DoD employee requests permission to travel to or participate in activities of a non-
Federil entity and the Agency Designee or travel approving authority is an active participant in
the non-Federal entity, that Agency Designee or travel approving authority may not act on the
DoD employee's request but shall defer such action to the next higher superior or another
independent DoD authority. See 5 C.F.R. 2635.402 and 2635.502 (reference (g)) in subsection
2-100 of this Regulation and 18 U.S.C. 208 (reference (h)).
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3-204. Impartiality of DoD Employees. DoD employees are generally
prohibited from engaging in any official activities in which a non-Federal entity is a party or has
a financial interest if the DoD employee is an active participant in the non-Federal entity or has
been an officer in the non-Federal entity within the last year. See 5 C.F.R. 2635.402 and
2635.502 (reference (g)) in subsection 2-100 of this Regulation and 18 U.S.C. 208
(reference (h)).

3-205. Endorsement. Endorsement of a non-Federal entity may be
neither stated nor implied by DoD or DoD employees and DoD employees may not use their
titles or positions to suggest official endorsement or preferential treatment of any non-Federal
entity except those listed in subsection 3-210 of this Regulation, below. Use of military grade
as part of an individual's name in relationship to membership in private organizations is
permissible. See 5 C.F.R. 2635.702(c) (reference (g)) in subsection 2-100 of this Regulation.

3-206. Distributing Information. In accordance with public affairs
regulations, official channels may be used to notify DoD employees of events sponsored by
non-Federal entities.

3-207. Remuneration. DoD employees may not receive any salary or
salary supplement from a non-Federal entity for performance of DoD duties.

3-208. Co-sponsorship. A DoD Component is a sponsor or co-sponsor of
an event when that DoD Component is one of the organizations holding the event or in whose
name the event is held. Co-sponsorship of events with a non-Federal entity is prohibited except
as follows:

a. A DoD Component may co-sponsor a civic or community
activity where the head of the DoD Component command or organization determines that the
activity is unrelated to the purpose or business of the co-sponsoring, non-Federal entity or the
purpose or business of any of its members. See DoD Instruction 5410.20 (reference (i));

b. A DoD Component may co-sponsor a conference, seminar,
or similar event with a non-Federal entity when all of the following requirements are met:

(1) The head of the DoD Component command or
organization finds that the subject matter of the conference (or co-sponsored portion) is
scientific, technical or professional issues that are relevant to the DoD Component's mission;

(2) The head of the DoD Component command or
organization finds that the purpose of co-sponsorship is to transfer federally developed
technology or to stimulate wider interest and inquiry into the scientific, technical or professional
issues identified above;

(3) The non-Federal entity is a recognized scientific,
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technical or professional organization approved by the DoD Component DAEO for this purpose;
and

(4) The DoD Component accomplishes the
co-sponsorship through a contract, grant or cooperative agreement as identified in 31 U.S.C.
6303 through 6306 (reference (d)); or a Cooperative Research and Development Agreement
(CRDA) as defined in 15 U.S.C. 3710a (reference (j)); or a cooperative agreement or other
transaction identified in 10 U.S.C. 2371 (reference (f)).

c. If the DoD Component desires to sponsor an event, but
requires assistance in making the arrangements, the DoD Component may arrange, through
normal acquisition procedures, to have a non-Federal entity provide whatever assistance is
necessary. If the event is open to individuals outside the Federal Government, attendance may
not be limited to members of the supporting non-Federal entity. The supporting non-Federal
entity may be permitted to mention its support in conference materials, but not in terms which
imply that it is sponsoring or co-sponsoring the event.

3-209. Participation in Conferences and Similar Events. Subject to the
provisions of subsection 3-211 of this Regulation, below, and in accordance with public affairs
regulations and 31 U.S.C. 1345 (reference (d)), DoD employees may participate in their official
DoD capacities as speakers or panel members at conferences, seminars, or similar events
sponsored by non-Federal entities.

3-210. Fundraising and Membership Drives

a. Except as provided in subsection 3-211 of this Regulation,
below, DoD Components shall not officially support and DoD employees shall not officially
endorse or officially participate in membership drives orfundraising for any non-Federal
entity except the following organizations which are not subject to the provisions oj'subsection
3-211 of this Regulation, below:

(1) The Combined Federal Campaign (CFC);

(2) Emergency and disaster appeals approved by the
Office of Personnel Management (OPA);

(3) Army Emergency Relief;

(4) Navy-Mawiie Corps Relief Society;

(5) Air Force Assistance Fund, including:
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(a) Air Force Enlisted Men's Widows
and Dependents Home Foundation,
Ina;

(b) Air Force Vdlage,

(c) Air Force Aid Society,

(d) General and Mrs. Curtis E, LeMay
Foundation.

* (6) Other organizations composedprimarily of DoD
employees or their dependents when fundraising
among their own members for the benefit of
welfarefundsfor their own members when
approved by the head of the DoD Component
command or organization.

b. Fundraising by DoD employees is strictly regulated by
E.O. 12353 (reference (k)), 5 C.F.R. 950 (reference 0)), DoD Directive 5035.1 (reference (m)),
DoD Instruction 5035.5 (reference (n)), DoD Directive 5410.18 (reference (o)), 5 C.F.R.
2635.808 (reference (g)) in subsection 2-100 of this Regulation, and by the prohibition against

* preferential treatment established in subsection 3-205 of this Regulation, above.

3-211. Support of Non-Federal Entity Events

a. The head of a DoD Component command or organization
may provide DoD employees in their official capacities as speakers, panel members or other
participants, or, on a limited basis, the use of DoD facilities and equipment (and the services of
DoD employees necessary to make proper use of the equipment), in support of an event
sponsored by a non-Federal entity when the head of !he DoD command or organization
determines all of the following:

(1) The support does not interfere with the performance
of official duties and would in no way detract from readiness;

(2) The sponsoring non-Federal entity is not affiliated •
* with the CFC (including local CFC) or, if affiliated with the CFC, the Director, OPM or designee

has no objection to DoD support of the event (OPM generally has no objection to support of

events that do not specifically target Federal tmployees for fundraising); *

(3) The community relations with the immediate
community and/or other legitimate DoD interests are served by the support;
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(4) It is appropriate to associate DoD, including the
concerned Military Department, with the event;

(5) The event is of interest and benefit to the local
civilian or military community as a whole;

(6) The DoD Component command or organization is
* able and willing to pro'vide the same support to comparable events that meet the criteria of this *
* subsection and are sponsored by other similar non-Federal entities; *

(7) The use is not restricted by other statutes or
regulations; and

(8) Except for a charitable findraising event that meets .
* all other criteria for DoD participation, no admission fee (beyond what will cover the reasonable ,

costs of sponsoring the event) is charged for the event, no admission fee (beyond what will cover *

the reasonable costs of sponsoring the event) is charged for the portion of the event supported by *
DoD, or DoD support to the event is incidental to the entire event in accordance with public
affairs guidance.

b. Involvement of DoD resources in air shows sponsored by
non-Federal entities is approved or disapproved by the Office of the Assistant Secretary of
Defense (Public Affairs).

c. Speeches by DoD employees at events sponsored by
non-Federal entities are not precluded when the speech expresses an official oD position in a
public forum in accordance with public affairs guidance.

, 3-212. Relionships Governed by Other Authorities. In addition to the *
* provisions of this Chapter, certain organizations have special relationships with DoD or its *
* employees specifically recognized by law or by other directives. These organizations include:

a. Certain banks and credit unions (DoD Directive 1000.11
(reference (p)));

b. United Service Organization (DoD Directive 1330.12
(refence (q)));

c. Labor organizations (5 U.S.C. Chapter 71 (reference (b));
DoD 1400.25-MK Chapter 711 (reference (r)));
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d. Combined Federal Campaign (E.O. 10927 (reference (s)),
DoD Directive 5035.1 (reference (m)));

e. Association of M4anagement Officials and Supervisors
(DoD Instruction 5010.30 (reference (t)));

f. American Registry of Pathology (10 U.S.C. 177); Henry
M. Jackson Foundation for the Advancement of Military
Medicine (10 U.S.C. 178); American National Red Cross
(10 U.S.C. 2542); Boy Scouts Jamborees (10 U.S.C. 2544);
Girl Scouts International Events (10 U.S.C. 2545); Shelter
for Homeless (10 U.S.C. 2546); National Military
Associations; Assistance at National Conventions
(10 U.S.C. 2548); Assistance from American National Red
Cross (10 U.S.C. 2602); United Seaman's Service
Organization (10 U.S.C. 2604); Scouting: Cooperation and
Assistance in Foreign Areas (10 U.S.C. 2606); and Civil
Air Patrol (10 U.S.C. 9441-9442) (reference (f)).

SECTION 3. PERSONAL PARTICIPATION IN NON-FEDERAL ENTITIES

3-300. Participation

a. Fundraising and Other Activties. Subject to other
provisions of this Regulation, DoD employees may voluntarily participate in activities of non-
Federal entities as individuals in their personal capacities provided they act exclusively outside
tha scope of their official position. Purely personal, unofficial, volunteer efforts to support
fundraising are not prohibited where the efforts do not imply DoD endorsement. The head of the
DoD Component command or organization may authorize such activities outside the Federal
Government workplace, such as at public entrances, in community support facilities and in
personal quarters. See 5 C.F.R. 950 (reference (1) and E.O. 12353 (reference (k)). These
activities may be further limited by Federal Government building and grounds regulations.

b. Professional Associations and Learned Socieies. Agency
Designees may permit excused absences for reasonable periods of time for their DoD employees
to voluntarily participate in the activities of non-profit professional associations and learned
societies and may permit the limited use by their DoD employees of Federal Government
equipment or administrative support services to prepare papers to be presented at such
association or society events or to be published in professional journals when: *

(1) The participation or paper is related to the DoD

employee's official position or to DoD functions, management or mission; and

(2) The Agency can derive some benefit from the
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* participation or preparation, such as expansion of professional expertise by DoD employees or *
* improved public confidence derived from the professional recognition of the DoD employee's *
* competence; *

(3) The participation or preparation of the paper does *

not interfere with the performance of official DoD duties.

c. Community Support Activities. Agency Designees may

* permit excused absences for reasonable periods if time for their DoD employees to voluntarily *

participate in community support activities that promote civic awareness and uncompensated
, public service such as disaster relief events, blood donations, and voting and registering to vote. *

d. Impartialib of Agency Desiganee and Travel Approving
Authority. When a DoD employee requests permission to travel to or participate in activities of
a non-Federal entity and the Agency Designee or travel approving authority is an active
participant in the non-Federal entity, that Agency Designee or travel approving authority may
not act on the DoD employee's request but shall defer such action to the next higher superior or
another independent DoD authority. See 5 C.F.R. 2635.402 and 2635.502 (reference (g)) in
subsection 2-100 of this Regulation and 18 U.S.C. 208 (reference (h)).

3-301. Membership and Management. DoD employees may become
members and may participate in the management of non-Federal entities as individuals in a
personal capacity provided they act exclusively outside the scope of their official position.

* Except for such service in the organizations listed in subsection 3-210.a. of this Regulation, *
* above, a DoD employee may not serve in a personal capacity as an officer, member of the Board *

of Directors, or in any other similar position in any non-Federal entity offered because of their
DoD assignment or position.

3-302. Impartiality of DoD Employ-=. DoD employees are generally
prohibited from engaging in any official activities in which a non-Federal entity is a party or has
a financial interest if the DoD employee is an active participant in the non-Federal entity or has
been an officer in the non-Federal entity within the last year. See 5 C.F.R. 2635.402 and
2635.502 (reference (g)) in subsection 2-100 of this Regulation and 18 U.S.C. 208
(reference (h)).

3-303. Interference with Employment of Local Civilians. Enlisted
members on active duty may not be ordered or authorized to leave their post to engage in a
civilian pursuit, business, or professional activity if it interferes with the customary or regular
employment of local civilians in their art, trade, or profession. See 10 U.S.C. 974 (reference (f)).

3-304 Competition with Civilian Musicians. Members of military bands
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are very restricted in the degree to which they may compete off base with civilian musicians.

See 10 U.S.C. 3634, 6223 and 8634 (reference (f)).

3-305. Use of Federal Government Resou.rce

a. Athorized Uses. Other than Federal Government time
authorized in subsections 3-300.b. and 3-300.c. of this Regulation, above, Federal Government
assets, employees, or property may not be used in support of personal participation in
non-Federal entities, except as follows:

(1) Agency Designees may permit occasional use of
Federal Government telephone systems in keeping with GSA rules on personal calls, provided
that such use does not interfere with the performance of oflicial duties. See subsection 2-301 of

* this Regulation and 41 C.F.R. 201-21.6 (reference (u)); *

(2) Because the cost to the Federal Government is
minimal, the use of office telecommunications equipment for local calls, word processing.
equipment, libraries and similar resources and facilities whose use would not affect Federal
Government costs significantly, may be permitted by the Agency Designee if

(a) The non-Federal entity is not a prohibited
source;

(b) The Agency Designee determines that:

1 A legitimate public interest is served
by the use; or

2 The use would enhance the
professional development or skills of
the DoD employee in his current
position.

(c) The use of such resources is made only
during personal time, such as excused
absence, lunch period, or after duty hours;
and

(d) The use does not interfere with the
performance of official duties.

b. ProWhbited Uses
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(1) Because of the potential for significant cost to the
Federal Government, and the potentialfor abuse, DoD employees, such as secretaries, clerks,
and military aides, may not be used to support the unofficial activity of another DoD employee
in support of non-Federal entities except as provided in subsection 3-300. b. of this Regulation,
above.

(2) For the same reasons, copiers and other
duplicating equipment may not be used for unofficial activity in support of non-Federal
entities.

3-306. Prior Approval of Outside Employment and Business Activities

a. A DoD employee, other than a special Government
employee, who is required to file a financial disclosure report, SF 450 or SF 278, Appendix C of
this Regulation, shall obtain written approval from the Agency Designee before engaging in a
business activity or compensated outside employment with a prohibited source, unless general
approval has been given in accordance with subsection 3-306.b. of this Regulation, below.
Approval shall be granted unless a determination is made that the business activity or
compensated outside employment is expected to involve conduct prohibited by statute or
regulation.

(1) Business activity means any business, contractual or
other financial relationship not involving the provision of personal services by the DoD
employee. It does not include a routine commercial transaction or the purchase of an asset or
interest, such as common stock, that is available to the general public.

(2) Employment means any form of non-Federal
Government employment or business relationship involving the provision of personal services
by the DoD employee. It includes, but is not limited to, personal services as an officer, director,
employee, agent, attorney, consultant, contractor, general partner or trustee.

(3) Prohibited source has the meaning set forth in
5 C.F.R. 263 5.203 (d) (reference (g)) in subsection 2-100 of this Regulation, as modified by the
separate Agency designations in subsection 2-201 of this Regulation.

b. The DoD Component DAEO or designee may, by a written
notice, exempt categories of business activities or employment from the requirement of
subsection 3-306.a. of this Regulation, above, for prior approval based on a determination that
business activities or employment within those categories would generally be approved and are
not likely to involve conduct prohibited by statute or regulation.
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c. A copy of the request for prior approval and the written
approval shhll be kept with the filed copy of the DoD employee's financial disclosure report, SF
450 or SF 278, Appendix C of thie Regulation, or with the local Ethics Counselor.

d. Such DoD employees who have not obtained prior
approval and who are, on the effective date of this supplemental rule, already engaged in an
outside activity that requires prior approval shall have 90 days from that date to obtain such
approval.

e. Except to the extent that when procedures have been
established by higher authority for any class of DoD employee (e.g., DoD Directive 6025.7
(reference (v))), Agency Designees may require DoD employees under their jurisdiction to *

report any outside employment or activity prior to engaging in the employment or activity.

(1) The commander, head of the organization, or
supervisor may prohibit the employment or activity if he believes that the proposed outside
activity will detract from readiness or pose a security risk.

(2) If action is not taken to prohibit the employment or
activity, the DoD employee is free to engage in the employment or activity in keeping with other
restrictions of this Regulation.

3-307. Teaching. Speaking and Writing

a. Disclaimer for Speeches and Writinlgs Devoted to Agency
Matters. A DoD employee who uses or permits the use of his military grade or who includes or
permits the inclusion of his title or position as one of several biographical details given to
identify himself in connection with teaching, speaking or writing, in accordance with 5 CF. R.
2635.807(b)(1) (reference (g)) in subsection 2-100 of this Regulation, shall make a disclaimer
if the subject of the teaching, speaking or writing deals in significant part with any ongoing or
announced policy, program or operation of the DoD employee's Agency, as defined in
subsection 2-201 of thi& Regulation, and the DoD employee has not been authorized by
appropriate Agency authority to present that material as the Agency's position.

(1) The required disclaimer shall expressly state that
the views presented are those of the speaker or author and do not necessarily represent the
views of DoD or its Components.

(2) Where a disclaimer is required for an article, book
or other writing, the disclaimer shall be printed in a reasonably prominent position in the
writing itself. *Were a disclaimer is required for a speech or other oral presentation, the
disclaimer may be given orally provided it is given at the beginning of the oral presentation
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b. Security Clearance. A lecture, speech, or writing that
pertains to military matters, national security issues, or subjects of significant concern to DoD
shall be reviewed for clearance by appropriate security and public affairs offices prior to delivery
or publication.

c. Honori. Compensation for a lecture, speech or writing
may be restricted by the honoraria prohibition of 5 U.S.C. App. 501 (reference (b)) and 5 C.F.R.
2636 (reference (a)) in subsection 3-100 of this Regulation, above, and by 5 C.F.R. 2635.807

* (reference (g)) in subsection 2-100 of this Regulation. However, the U.S. Office of Government *
* Ethics, by memorandum dated February 2, 1994, (reference (w)), determined, in accordance with *
* a Department of Justice letter to the Director, Office of Government Ethics, that the Department

, of Justice will not seek to impose penalties for violations of 5 U.S.C. App. 501 (reference (b)) *

with respect to receipt of honoraria between September 28, 1993 and the date on which the *

Supreme Court issues its decision on this matter. *

SECTION 4. REERNC

3-400. References

(a) Title 5, Code of Federal Regulations, Part 2636,
"Limitations on Outside Employment and Prohibition of
Honoraria; Confidential Reporting of Payments to Charities
in Lieu of Honoraria," current edition

(b) Title 5, United States Code, Chapter 71, App. 501, 4101
and 5946

(c) Title 37, United States Code, Section 412
(d) Title 31, United States Code, Sections 6303 through 6306

and 1345
(e) Decisions of the Comptroller General, Volume 24, page

814, 1945
(f) Title 10, United States Code, Sections 177, 178, 974, 2371,

2541, 2542, 2544, 2545, 2546, 2548, 2601, 2602, 2604,
2606, 3634, 6223, 8634, 9441 and 9442

(g) Title 5, Code of Federal Regulations, Part 2635, "Standards
of Ethical Conduct for Employees of the Executive
Branch," current edition

(h) Title 18, United States Code, Section 208
(i) DoD Instruction 5410.20, "Public Affairs Relations with

Business and Nongovernmental Organizations
Representing Business", January i6, 1974

(j) Title 15, United States Code, Section 3710a
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(k) Executive Order 12353, "Charitable Fund-Raising," March
23, 1982, as amended

(I) Title 5, Code of Federal Regulations, Part 950,
"Solicitation of Federal Civilian and Uniformed Service
Personnel for Contributions to Private Voluntary
Organizations," current edition

(m) DoD Directive 5035.1, "Fund-raising within the
Department of Defense," August 28, 1990

(n) DoD Instruction 5035.5, "DoD Combined Federal
Campaign - Overseas Area," August 17, 1990

(o) DoD Directive 5410.18, "Community Relations," July 3,
1974

(p) DoD Directive 1000.11, "Financial Institutions on DoD
Installations," July 26, 1989

(q) DoD Directive 1330.12, "United Service Organizations,
Inc.," November 9, 1987

(r) DoD 1400.25-MK "DoD Civilian Personnel Manual,"
January 24, 1978, authorized by DoD Directive 1400.25,
"Department of Defense Civilian Personnel Manual
System," January 24, 1978

(s) Executive Order 10927, "Abolishing the President's
Committee on Fund-Raising Within the Federal Service
and Providing for the Conduct of Fund-Raising Activities,"
March 18, 1961

(t) DoD Instruction 5010.30, "Intramanagement
Communication and Construction," May 2, 1989

, (u) Title 41, Code of Federal Regulations, Part 201-21.6, *
• "Management and Use of Federal Information Processing *
• Resources," current edition *

(v) DoD Directive 6025,7, "Off Duty Employment by DoD *

, Health Care Providers," October 21, 1985 *

(w) Office of Government Ethics Memorandum, 'Honoraria," *

* February 2, 1994 *
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TRA l, BENITS

SECTION 1. ACCEPTANCE OF OFFICL TRAVEL MUM INKM OR
PAYMENT FOR OFFICIAL TRAVEL EXPENSES

4-100. A=cUetanceroNoFederalSource

a. OfficiaLTravel. Official travel by DoD employees shall be
funded by the Federal Government except that DoD Components may accept official travel
benefits, including in kind subsistence and accommodations and payments or reimbursements of
expenses, from non-Federal sources as provided in this Chapter of this Regulation.

b. PnalTrv. This Chapter does not apply to travel
benefits provided to DoD employees in their personal capacities. However, DoD employees
must report such travel expenses when appropriate in accordance with Chapter 7 of this
Regulation. There may be limitations on acceptance of travel benefits in a personal capacity,
including limitations on acceptance from prohibited sources, because of official position, and
under 41 U.S.C. 423 (reference (a)).

c. Accpac Produres. Any official travel benefits from
non-Federal sources accepted by the travel approviag authority must be:"

(1) Approved in writing by the travel approving
authority with the advice of the DoD employee's Ethics Counselor;

(2) If accepted under the authority granted by 31 U.S.C.
1353 (reference (b)), approved in advance of travel.

d. Spoun•al-Travel. The travel approving authorities for travel
of a spouse accompanying a DoD employee on official travel that is paid for or provided in kind
by a non-Federal source are as follows:

(1) For DoD employees of OSD, Defense Agencies and
DoD Field Activities, the Executive Secretary, OSD;

(2) For DoD employees of Military Departments, the
Secretaries concerned or their designees;
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(3) For DoD employees of the Chairman of the Joint
Chiefs of Staff and the Joint Staff, the Unitied or Specified Commands, and the Combined
Commands and Agencies, the Chairman, Joint Chiefs of Staff, or his designee.

4-101. Acceptance of Irel and Related Expenses by , DoD Component
From Non-Federal Sources

a. &ttendance at a Meeting or Similar Function (31 U.S.C.
1353 (reference (b)))

(1) In accordance with 31 U.S.C. 1353 (reference (b))
and GSA travel regulations, 41 C.F.R. 301-1.2 and 304 (reference (c)), Heads of DoD
Components may accept travel benefits from a non-Federal source incurred by DoD employees
in connection with their attendance in an official capacity at a meeting or similar function. The
Joint Federal Travel Regulations (JFTR), Chapter 7, Part W, Paragraphs U7900-7908 (DoD
Uniformed Services) (reference (d)) and Joint Travel Regulations (JTR), Chapter 4, Part Q,
Paragraphs C4900-4908 (DoD Civilian Personnel) (reference (e)) implement 41 C.F.R. 301-1.2
and 304 (reference (c)). For detailed guidance as to the applicability and application of specific
authority, these regulations should be consulted directly.

(2) Where the GSA travel regulations, 41 C.F.R.
301-1.2 and 304 (reference (c)), are inconsistent with the JFTR (reference (d)) and JTR
(reference (e)), 41 C.F.R. 301-1.2 and 304 (reference (c)) are the controlling authorities.

(3) A DoD Component may not'accept travel benefits
from non-Federal sources under any other gift acceptance authority if31 U.S.C. 1353
(reference (b)) applies.

(4) Payment Guidelines. DoD employees (or their
spouses) shall not accept cash payments on behalf of the Federal Government.

(a) When travel benefits are paid for rather than
provided in kind, payments fiom the non-Federal source will be by check or similar instrument
made payable to the United States Treasury. Any such payment received by the DoD employee
(or spouse) shall be submitted with his travel voucher as soon as practicable.

(b) The DoD employee shall exclude from his
travel voucher any request for reimbursement for travel benefits furnished in kind by a
non-Federal source on the travel voucher to ensure that appropriate deductions are made in the
travel, per diem, or other allowances payable by the United States.

(5) Reporting. Each travel-approving
authority designated by the DoD Component Head to accept travel benefits from

non-Federal sources shall submit a report to the DoD Component DAEO or
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DoD employees who have not met the usual requirements for membership, however, primarily
because of the DoD employee's grade or position, neither the membership nor its benefits may be
accepted.

c. Prizes in "Open" and "Closed" Contest. When travel
companies and related organizations offer prizes in a competition that is open to the general
public, so that no one must perform official travel to win, a DoD employee may keep any prize
he wins, even if he happened to enter the contest only because of official travel (e.g., a DoD
employee flying on official business receives the winning entry blank in an airline's contest
while on the flight, but individuals not using the airline will be given the entry blank on request).
Some travel companies and related organizations offer prizes in connection with official travel.
The prize usually is given as a result of a drawing or some kind of contest. If competition for a
prize is limited to individuals using a certain kind of travel accommodation, which in the case of
the DoD employee is paid for by the Federal Government, any prize won belongs to the Federal
Government (e.g., an airline provides contest entry blanks only to passengers on its planes, and
the DoD employee receives the winning entry blank while flying on official travel).

d. Incentives for Voluntary Surrender of Flight Reservations.
DoD employees may keep payments or free tickets received from a carrier for voluntarily giving
up a seat on an overbooked flight. DoD employees on official travel may not volun.tarily
surrender their seats if the resulting delay would interfere with the performance of duties. The
delay may not increase the cost to the Federal Government. Therefore, travel vouchers should
disclose the voluntary surrender and resulting delays and leave must be tAken as appropriate.

SECTION 3. PROCEDURES AND RESPONSIBILITIES

4-300. The travel-approving authority shall:

a. Approve or disapprove acceptance of travel benefits in kind
or payments of travel expenses from non-Federal sources in accordance with subsections 4-102
and 4-103 of this Regulation, above;

b. Acquire the concurrence of the DoD Component DAEO or
designee when approving travel benefits in accordance with the conflict of interest analysis
required by 41 C.F.R. 304-1.5 (reference (c));

c. Prepare and submit a report to the DoD Component DAEO
or designee reporting all travel benefits over $250 accepted in accordance with the authority
granted under 31 U.S.C. 1353 (reference (b)) as implemented in subsection 4-101 of this
Regulation above;

51



Aug 93#
DoD 5500.7-R

d. Prepare and submit a report to the DoD Component DAEO
or designee within 30 days after completion of travel during which travel benefits have been paid
by non-Federal sources under 5 U.S.C. 4111 (reference (g)). See subsection 4-102.c. of this
Regulation, above.

4-301. Each DoD Component DAEO or Designee shall:

a. Prepare and submit semiannual reports to OGE on
acceptance of payments under 31 U.S.C. 1353 (reference (b)) due May 31 and November 30
each year. See subsection 4-101.a.(5) of this Regulation, above;

b. Retain reports from the travel approving authority under
5 U.S.C. 4111 (reference (g)) for two years. See subsection 4-102.c. of this Regulation, above;

c. Provide written concurrence for the approval of travel
benefits in accordance with the conflict of interest analysis required by 41 C.F.R. 304-1.5
(reference (c)).

4-302. Each traveling DoD employee shall:

a. Provide all necessary information to the travel approving
authority for a semiannual report to the DoD Component DAEO;

b. Turn in any merchandise, frequent flyer miles or other
benefits as required under subsection 4-200 of this Regulation, above.

SECTION 4. REFERENCES

4-400. References

(a) Title 41, United States Code, Section 423
(b) Title 31, United States Code, Section 1353
(c) Title 41, Code of Federal Regulations, Parts 301 through

304, "Federal Travel Regulation System," current edition
(d) Joint Federal Travel Regulations, Paragraphs U201 OB and

U7900 through 7908 (DoD Uniformed Services)
(e) Joint Travel Regulations, Paragraphs C1200 and C4900

through 4908 (DoD Civilian Personnel)
(f) Title 10, United States Code, Section 2601
(g) Title 5, United States Code, Sections 4111 and 7342
(h) Title 5, Code of Federal Regulations, Section 2635,

"Standards of Ethical Conduct for Employees of the
Executive Branch," current edition

(i) Title 26, United States Code, Section 501
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benefit plan maintained by his former employer. See 18 U.S.C. 209(b) (reference (c)).

d. Reserve military officers and certain temporarily

commissioned military officers who are ordered to active duty may continue to receive
compensation from individuals who furnished compensation to them prior to being ordered to
active duty. See 10 U.S.C. 1033 (reference (1)) and 50 U.S.C. App. 454(f) (reference (n)).

5-405. Additional Pay or Allowances. DoD employees may not receive

additional pay or allowances for disbursement ofpublic money or for the performance of any
other service or duty unless specifically authorized by law. See S U.S. C 5536 (reference (k)).

a. 5 U.S.C. 5536 (reference (k)) precludes extra pay from the

Federal Government for the performance of official duties. Subject to certain limitations,
civilian DoD employees may hold two distinctly different Federal Government positions and
receive the salaries of both if the duties of each are performed. Absent specific authority,

however, military members may not do so because any arrangement by a military member for
rendering services to the Federal Government in another position is incompatible with the

military member's actual or potential military duties. That a military member may have leisure
hours during which no official duty is performed does not alter the result.. See 52 Comp. Gen.
471 (reference (o)) and 22 Comp. Gen. 127, 149 (reference (p)).

b. 5 U.S.C. 5536 (reference (k)) applies to enlisted members
and precludes enlisted members from supplementing their official salaries from outside sources

for performing their official duties.

5-406. Interference with Military Duties. Military officers on active duty
(except while on terminal leave) may not accept employment if it requires separation from their
organization, branch, or unit, or interferes with the performance of military duties, See

10 U.S.C. 973(a) (reference (1)).

5-407. Civil Office Prohibition. Regular military officers on the active
duty list and retired Regular military officers on active duty for more than 180 days may not hold
civil office, unless expressly authorized by law. See 10 U.S.C. 973(b) (reference (1)).
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5-408. Assignmentof Reserves for Training

a. Personnel who assign Reserves for training shall not assign
them to duties in which they will obtain information that they or their private employers may use
to gain unfair advantage over competitors. Reservists must disclose to superiors and assignment
personnel information necessary to ensure that no conflict exists between their duty assignment
and their private interests.

b. Commanders, or their designees, shall screen Reservists
performing training to ensure that no actual or apparent conflict exists between their private
interests and their duty assignment. While Reservists have an affirmative obligation under this
rule to disclose material facts in this regard, receiving commands cannot assume compliance and
shall independently screen incoming personnel to avoid conflicts of interests.

5-409. Commercial Dealings Involving DoD Employees. A DoD
employee shall not knowingly solicit or make solicited sales to DoD personnel who arejunior
in rank, grade or position, or to the family members of such personnel, on or off duty. In the
absence of coercion or intimidation, this does not prohibit the sale or lease of a DoD
employee's non-commercial personal or real property or commercial sales solicited and made
in a retail establishment during off-duty employment The posting of an advertisement in
accordance with Federal Government building management policies does not constitute
solicitation for purposes of this subsection.

a This prohibition includes the solicited sale of insurance, *

stocks, mutual funds, real estate, cosmetics, household supplies, vitamins, and other goods or
services.

b. Both the act of soliciting and the act of selling as a result *
of soliciting are prohibitedL In both cases, however, a solicitation is necessary for a violation
to occur. While the standard prohibits a senior from making a solicited sale to a junior or to
the junior's family, sales made because a junior approaches the senior and requests the sale to
be made are not prohibited, absent coercion or intimidation by the senior.

c. Personal commercial solicitations by the spoure or other *

household member of a DoD employee to those who are junior in rank, grade, or position to the
DoD employee, may give rise to the appearance that the DoD employee himself is using his
public office for personal gain. When a spouse or household member of a DoD employee
engages in such activity, the supervisor of the DoD employee must consult an Ethics Counselor,
and counsel the DoD employee that such activity should be avoided where it may-
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CHAPTER 6

POLITICAL ACTIVITIES

SECTION I. OFFICE OF PERSONNEL MANAGEMENT REGULATION

* 6-100. 5 C.F.R. 734, "Political Activities of Federal Employees" *

(reference (a)).
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POLITICAL ACTIVITY OF FEDERAL EMPLOYEES

5 CFR 7341
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POLITICAL ACTIVITIES OF FEDERAL EMPLOYEES, 5 CFR 734

* SUBPART A: GENERAL PROVISIONS

Sec. 734.101 Definitions.

For the purposes of this part:

Accept means to come into possession of something from a person officially on behalf of a candidate, a campaign, a
political party, or a partisan political group,

Candidate means an individual who seeks nomination or election to any elective office whether or not the person Is elected.
An individual is deemed to be a candidate if the individual has received political contributions or made expenditures or has
consented to another person receiving contributions or making expenditures with a view to bringing about the individual's
nomination or election.

Campaign means all acts done by a candidate and his or her adherents to obtain a majority or plurality of the votes to be
cast toward a nomination or In an election.

Election includes a primary, special, runoff, or general election.

Employee means any individual (other than the President, Vice President. or a member of the uniformed services) employed
or holding office in-

(1) An Executive agency other than the General Accounting Office;

(2) A position within the competitive service which is not in an Executive agency;

(3) The Government of the District of Columbia, other than the Mayor or a member of the City Council or the
Recorder of Deeds; or

(4) The United States Postal St rvice or the Postal Rate Commission.

Employing office shall have the meaning given by the head of each agency or instrumentality of the United States
Government or District of Columbia Government covered by this part. Cach agency or instrumentality shall provide notice
identifying the appropriate employing offices within it through internal agency notice procedures.

Federal employee organization means any lawful nonprofit orgEnizatior, association, society, or club composed of Federal
employees.

Federal labor organization means an organization defined in 5 U.S.C. 7103(aX4).
Multicandidate political committee means an organization defined in 2 U.S.C. 44la(a)(4).

Nonpartisan elecion means-

(1) An election in which none of the candidates is to be nominated or elected as representing a political party any
of whose candidates for Presidential elector received votes in the last preceding election at which Pesidentlal electors were
selected; or

(2) An election involving a question or istue which is not specifically identified with a political party, such as a
constitutional amendment, referendum, approval of a municipal ordinance, or any question or issue of a similar character.

Office means the U.S. Office of Personnel Management.

On Duty means the time period when an employee is:

(1) In a pay status other than paid leave, compensatory time off, credit hours, time off as an incentive award, or
excused or authorized absence (Including leave without pay); or

(2) Representing any agency or instrumentality of the United States Government or p',y agency or Instrumentality
of the District of Columbia Government in an official capacity.

* Partisan when used as an adjective means related to a political party.
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Partisan political group means any committee, club, or other organization which is affiliated with a political party or candidate *

for public office in a partisan election, or organized for a partisan purpose, or which engages in partisan political activity.

Partisan political office means any office for which any candidate is nominated or elected as representing a party any of
whose candidates for Presidential elector received votes in the last preceding election at which Presidential electors were
selected, but does not include any office or position within a political party or affiliated organization.

Person means an individual; a State, local, or foreign government; or a corporation and subsidiaries it controls, company,
association, firm, partnership, society, joint stock company, or any other organization or Institution, including any officer,
employee, or agent of such person or entity.

Political activity means an activity directed toward the success or failure of a political party, candidate for partisan political
office, or partisan political group.

Political contribution means any gift, subscription, loan, advance, or deposit of money or anything of value, made for any

political purpose.

(a) A political contribution includes:

(1) Any contract, promise, or agreement, express or implied, whether or not legally enforceable, to make
a contribution for any political purpose;

(2) Any payment by any person, other than a candidate or a political party or affiliated organization, of
compensation for the personal services of another person which are rendered to any candidate or political party or affiliated
organization without charge for any political purpose; and

(3) The provision of personal services, paid or unpaid, for any political purpose.

(b) A political contribution does not include the value of services provided without compensation by any individual
who volunteers on behalf of any candidate, campaign, political party, or partisan political group.

Political management means the direction or supervision of a partisan political group or campaign for partisan political office.

Political party means a national political party, a State political party, or an affiliated organization.

Political purpose means an objective of promoting or opposing a political party, candidate for partisan political office, or
partisan political group.

Receive means to come into possession of something from a person officially on behalf of a candidate, a campaign, a
political party, or a partisan political group.

Solicit means to request expressly of another person that he or she contribute something to a candidate, a campaign, a
political party, or partisan political group.

Subordinate refers to the relationship between two employees when one employee is under the supervisory authority,
control or administrative direction of the other employee.

Uniformed services means uniformed services as defined in 5 U.S.C. 2101(3).

Sec. 734,102 Jurisdiction.

(a) The United States Office of Special Counsel is authorized to investigate allegations of political activity prohibited by 5
CFR part 734, prosecute alleged violations before the United States Merit Systems Protection Board, and render advisory
opinions concerning the applicability of 5 CFR part 734 to the political activity of Federal employees and employees of the
District of Columbia Government. Advice concerning the Hatch Act Reform Amendments may be requested from the Office
of Special Counsel-

(1) By letter addressed to the Office of Special Counsel at 1730 M Street NW., Suite 300, Washington, DC 20036,

or

(2) By telephone on (202) 653-7188, or (1-800) 854-2824.

(b) The Merit Systems Protection Board is authorized to determine whether a violation has occurred and to impose a
minimum penalty of suspension for 30 days and a maximum penalty of removal for violation of the political activity
restrictions regulated by this part. (5 U.S.C. 1204, 1212, 1216, and 7326).
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(c) The Office of Personnei •,ianagement is authorized to issue regulations describing the political activities which are

permitted and prohibited under the Hatch Act Reform Amendments of 1993. (5 U.S.C. 1103, 1104, 7325; Reorganization
Plan No. 2 of 1978, 92 Stat. 3783, 3 CFR 1978 Comp. p. 323; and E.O. 12107, 3 CFR 1978 Comp. p. 264.)

Sec. 734.103 Multicandidate political committees of Federal labor organizations and Federal employee
organizations.

(a) In order to qualify under this part, each multicandidate political committee of a Federal labor organization must provide to
the Office the following:

(1) Information verifying that the multicandidate political committee is a multicandidate political committee as
defined by 2 U.S.C. 441s(a)(4);

(2) Information identifying the Federal labor organization to which the multicandidate political committee is

connected; and

(3) Information that identifies the Federal labor organization as a labor organization defined at 5 U.S.C. 7103(4).

(b) In order to qualify under this part, each multicandidate political committee of a Federal employee organization must
provide to the Office the following:

(1) Information verifying that the multicandidate political committee is a multicandidate political committee as
defined in 2 U.S.C. 441a(a)(4);

(2) Information identifying the Federal employee organization to which the multicandidate political committee is
connected; and

(3) Information indicating that the multicandidate political committee was in existence as of October 6, 1993.

Sec. 734.104 Restriction of political activity.

No further proscriptions or restrictions may be imposed upon employees covered under this regulation except:

(a) Employees who are appointed by the President by and with the advice and consent of the Senate;

(b) Employees who are appointed by the President;

(c) Non-career senior executive service members;

(d) Schedule C employees, 5 CFR 213.3301, 213.3302; and

(e) Any other employees who serve at the pleasure of the President.

SUBPART B: PERMITTED ACTIVITIES

Sec. 734.201 Exclusion from coverage.

This subpart does not apply to employees in the agencies and positions described in subpart D of this part.

Sec. 734.202 Permitted activities.

Employees may take an active part in political activities, including political management and political campaigns, to the
extent not expressly prohibited by law and this part.

Sec. 734.203 Participation In nonpartisan activities.

An employee may:

(a) Express his or her opinion privately and publicly on political subjects;

(b) Be politically active in connection with a question which is not specifically identified with a political party, such as a
constitutional amendment, referendum, approval of a municipal ordinance or any other question or issue of a similar
character;

(c) Participate in the nonpartisan activities of a civic, community, social, labor, or professional organization, or of a similar
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organization; and

(d) Participate fully in public affairs, except as prohibited by other Federal law, in a manner which rcoes not compromise his
or her efficiency or integrity as an employee or the neutrality, efficiency, or Integrity of the agency or instrumentality of the
United States Government or the District of Columbia Government in which he or she is employed.

Example 1: An employee may participate, Including holding office, in any nonpartisan group, Such participation
may include fundraislng as long as the fundralsing Is not in any way connected with any partisan political issue, group, or
candidate, and as long as the fundralsing complies with part 2635 of this title as well as any other directives that may apply,
e.g., the Federal Property Management Regulations in 41 CFR chapter 101.

Sec. 734.204 ParticIpation In political organizations.

An employee may:

(a) Be a member of a political party or other political group and participate in its activities;

(b) Serve as an officer of a political party or other political group, a member of a national, State, or local committ,•e of a
political party, an officer or member of a committee of a political group, or be a candidtie for any of these positions;

{c) Attend and participate fully in the business of nominating caucuses of political parties;

(d) Organize or reorganize a political party organization or political group; and

(e) Participate in a political convention, rally, or other political gathering.

Example 1: An employee of the Department of Education may serve as a delegate, alternate, or proxy to a State or
national party convention.

Example 2: An employee of the Department of Health and Human Services may serve as a vice-president of a
partisan or non-partisan political action committee, as long as the duties of the office do not involve personal solicitation,
acceptance, or receipt of political contributions. Sections 734.208 and 734.303 of this part describe in detail permitted and
prohibited activities which are related to fundraising.

Example 3: An employee of the Federal Communications Commission may make motions or place a name in
nomination at a nominating caucus.

Example 4: An employee of the Department of the Interior may serve as an officer of a candidate's campaign
committee as long as he does not personally solicit, accept, or receive political contributions. Sections 734.208 and 734.303
of this part describe in detail permitted and prohibited activities which are related to fundralsing.

Sec. 734.205 Participation In political campaigns.

Subject to the prohibitions in section 734.306, an employee may:

(a) Display pictures, signs, stickers, badges, or buttons associated with political parties, candidates for partisan political
office, or partisan political groups, as long as these items are displayed in accordance with the provisions of section 734.306
of subpart C of this part;

(b) Initiate or circulate a nominating petition for a candidate for partisan political office;

(c) Canvass for votes in support of or in opposition to a partisan political candidate or a candidate for political party office;

(d) Endorse or oppose a partisan political candidate or a candidate for political party office in a political advertisement,
broadcast, campaign literature, or similar material;

(e) Address a convention, caucus, rally, or similar gathering of a political party or political group in support of or in opposition
to a partisan political candidate or a candidate for political party office; and

(f) Take an active part in managing the political campaign of a partisan political candidate or a candidate for political party
office

Example 1: An employee of the Environmental Protection Agency may broadcast endorsements for a partisan
* political candidate via a public address system attached to his or her private automobile. *
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Example 2: An employee of the Department of Interior may canvass voters by telephone' on behalf of a political

party or partisan political candidate.

Example 3: An employee of the Department of Agriculture may stand outside of polling places on election day and
hand out brochures on behalf of a partisan political candidate or political party.

Example 4: An employee may appear in a television or radio bruadcast which endorses a partisan political
candidate and Is sponsored by the candidate's campaign committee, a political party, or a partisan political group.

Example 5: An independent contractor is not covered by this part and may display a political button while
performing the duties for which he or she is contracted.

Example 6: An employee of the Department of Commerce who is on official travel may take annual leave in the
morning to give an address at a breakfast for a candidate for partisan political office.

Example 7: An employee may manage the political campaign of a candidate for public office including supervising
paid and unpaid campaign workers.

Sec. 734.206 Participation In elections.

An employee may:

(a) Register and vote in any election;

(b) Act as recorder, watcher, challenger, or similar officer at polling places;

(c) Seive as an election judge or clerk, or in a similar position; and

(d) Drive voters to polling places for a partisan political candidate, partisan political group, or political party.

Example: An employee may drive voters to polling places in a privately owned vehicle, but not in a
Government-owned or leased vehicle.

Sec. 734.207 Candidacy for public office.

An employee may:

(a) Run as an independent candidate in a partisan election covered by 5 CFR part 733; and

(b) Run as a candidate in a nonpartisan election.

Example 1: An employee who is a candidate for public office in a nonpartisan elef.tion is not barred by the Hatch
Act from soliciting, accepting, or receiving political contributi)ns for his or her own campaign; however, such solicitation,
acceptance, or receipt must comply with part 2635 of this title as well as any other directives that may apply, e.g., The
Federal Property Management Regulations in 41 CFR chapter 101.

Sec. 734.208 Palticipatlon In fundralslng.

(a) An employee may make a political contribution to a political party, political group, campaign committee of a candidate for
public office in a partisan election and multicandidate political committee of a Federal labor or Federal employee
organization.

(b) Subject to the :rohibitions stated in section 734.303, an employee may-

(1) Atterd a political fundraiser;

(2) Accxept and receive political contributions in a partisan election described in 5 CFR part 733;

(3) Solicit, accept, or receive uncompensated volunteer services from any individual; and

(4) Soli,:it, accept, or receive political contributions, as long as:

(i) The person who is solicited for a political contribution belongs to the same Federal labor organization,
or Federsa emplyee organization, as the employee who solicits, a,,epts, or receives the contribution; *
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(ii) The person who is solicited for a political contribution is not a subordinate employee; and

(iii) The request is for a contribution to the muiticandidate political committee of a Federal labor
organization or to the multicandidate political committee of a Federal employee organization in existence on October 6,
1993.

Example 1: An GS-12 employee of the Department of Treasury who belongs to the same Federal employee
organization as a GS-5 employee of the Department of Treasury may solicit a contribution for the multicandidate political
committee when she is not on duty as long as the GS-5 employee is not under the supervisory authority of the GS-12
employee.

Example 2: An employee of the National Park Service may give a speech or keynote address at a political
fundraiser when he is not on duty, as long as the employee does not solicit political contributions, as prohibited in s
734.303(b) of this part.

Example 3: An employee's name may appear on an invitation to a political fundraiser as a guest speaker as long
as the reference in no way suggests that the employee solicits or encourages contributions, as prohibited in section 734.303
of this part and described in example 2 thereunder. However, the employee's official title may not appear on invitations to
any political fundralser, except that an employee who is ordinarily addressed using a general term of address, such as "The
Honorable," may use or permit the use of that term of address for such purposes.

Example 4: When an employee of the Department of Transportation is not on duty, she may engage in activities
which do not require personal solicitations of contributions, such as organizing mail or phcne solicitations for political
contributions. However, the employee may not sign the solicitation letter unless the solicitation is for the contribution of
uncompensated services of individuals. Activities such as stuffing envelopes with requests for political contributions are
permitted.

Example 5: An employee who is not on duty may participate in a phone bank soliciting the uncompensated
services of individuals. However, an employee may not make phone solicitations for political ccntributions even
anonymously.

Example 6: An employee of the Department of Agriculture who is on official travel and is not in a pay status nor
officially representing the Department may write invitations in his hotel room to a meet-the-candidate reception which he
plans to hold in his home.

Example 7: An employee may serve as an officer or chairperson of a political fundraising organization or
committee as long as he or she does not personally solicit, accept, or receive political contributions. For example, the
employee may organize or manage fundraising activities as long as he or she does not violate the above prohibition.

Example 8: The head of a cabinet-level department may contribute one of her worn-out cowboy boots to the
campaign committee of a Senatorial candidate to be auctioned off in a fundraising raffle for the benefit of the candidate's
campaign.

Example 9: An employee may help organize a fundraiser including supplying names for the invitatic, i list as long as
he or she does not personally solicit, accept, or receive contributions.

Example 10: An employee on travel may engage in politica! activity when he or she is not on duty without taking
annual leave.

Example 11: A Federal employee may solicit, accept, or receive the uncompensated volunteer services of any
individual, except a subordinate employee, to work on behalf of a partisan political candidate or organization. However, such
solicitation, acceptance, or receipt must comply with part 2635 of this title as well as any other directives that may apply,
e.g., the Federal Property Management Regulstions in 41 CFR chapter 101. Further, Federal employees are subject to
criminal anti-coercion provisions found at 18 U.S C. 610.

SUBPART C: PROHIBITED ACTIVITIES

Sec. 734.301 Exclusion from coverage.

This subpart does not apply to employees in the agencies and positions described in subpart D of this part.

Sec. 734.302 Use of official authority; prohibition.

An employee may not use his or her official authority or influence for the purpose of interfering with or affecting the result of
* an election. *
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Sec. 734.303 Fundralsing.

An employee may not knowingly:

(a) Personally solicit, accept or receive a political contribution from another person, except under the circumstances
specified in section 734.208(b);

(b) Personally solicit political contributions in a speech or keynote address given at a fundraiser,

(c) Allow his or her official title to be used in connection with fundraising activities; or

(d) Solicit, accept, or receive uncompensated volunteer services from an individual who is a subordinate.

Example 1: An employee may not host a fundraiser at his or her home. However, a spouse who is not covered
under this part may host such a fundraiser and the employee may attend. The employee may not personally solicit
contributions to the fundraiser. Moreover, the employee may not accept, or receive political contributions, except under the
circumstances stated in section 734.208(b).

Example 2: An employee's name may not appear on an invitation to a fundraiser as a sponsor of the fundraiser, or
as a point of contact for the fundraiser.

Example 3: An employee may not ask a subordinate employee to volunteer on behalf of a partisan political
campaign.

Example 4: An employee may not call the personnel office of a business or corporation and request that the
corporation or business provide volunteers or services for a campaign. However, an employee may call an Individus' who
works for a business or corporation and request that specific individual's services for a campaign.

Sec. 734.304 Candidacy for public office.

An employee may not run for the nomination or as a candidate for election to partisan political office, except as specified In
section 734.207.

Sec. 734.305 Soliciting or discouraging the political participation of ceataln persons.

(a) An employee may not knowingly solicit or discourage the participation in any political activity of any person who has an
application for any compensation grant, contract, ruling, license, permit, or certificate pending before the employee's
employing office.

(b) An employee may not knowingly solicit or discourage the participation in any political activity of any person who is the
subject of, or a participant in, an ongoing audit, investigation, or enforcement action being carried out by the employee's
employing office.

(c) Each agency or instrumentality of the United States or District of Columbia Government shall determine when a matter Is
pending and ongoing within employing offices of the agency or instrumentality for the purposes of this part.

Example 1: An employee with agency-wide responsibility may address a large, diverse group to seek support for a
partisan political candidate as long as the group has not been soecifically targeted as having matters before the employing
office

Example 2: An employee of the Federal Deposit Insurance Corporation (FDIC) may not solicit or discourage the
participation of an insured financial institution or its employees if the Institution is undergoing examination by the FDIC.

Example 3: An employee of the Food and Drug Administration may eddress a banquet for a parbsan political
candidate which is sponsored by the candidate's campaign committee, even though the audience Includes three indtlluals
who are employed by or are officials of a pharmaceutical company. However, she miy not deliver the kldress if the banqtwet
is sponsored by a lobbying group for pharmaceutical companies, of If she knows that the audience will be composed
primarily of employees or officials of such companies.

Sec. 734.306 Participation In political activities while on duty, In uniforni, In any room or building occupied in the
discharge of official duties, or using a Federal vehicle.

(a) An employee may not participate in political activities subject to the provisions of subpart E of this part:

* (1) While he or she is on duty;

70- 9



Nov 2, 94.
DoD 5500.7-R

POLITICAL ACTIVITIES OF FEDERAL EMPLOYEES, 5 CFR 734

(2) While he or she is wearing a uniform, badge, insignia, or other similar item that identifies the employing agency
or instrumentality or the position of the employee;

(3) While he or she is in any room or building occupied in the discharge of official duties by an individual employed

or holding office in the Government of the United States or any agency or instrumentality thereof, or

(4) While using a Government-owned or leased vehicle or while using a privately-owned vehicle in the discharge of
official duties.

(b) The prohibitions in paragraph (a) of this section do not apply to employees covered under subpart E of this part.

Example 1: While on leave without pay, an employee is not subject to the prohibition in section 734.306(a)(1)
because he or she is not on duty. However, while on leave without pay, the employee remains subject to the other
prohibitions in subpart C.

Example 2: A Postal Service employee who uses her private vehicle to deliver mail may place a political bumper
sticker on the vehicle, as long as she covers the bumper sticker while she is on duty.

Example 3: An employee who is being compensated for mileage when driving a privately owned vehicle may place
a bumper sticker on the vehicle, as long as he covers the bumper sticker while the vehicle is being used for official duties.

Example 4: An employee may place a bumper sticker on his privately owned vehicle and park his vehicle in a
parking lot of an agency or instrumentality of the United States Government or in a non-Federal facility for which the
employee receives a subsidy from his or her employing agency or instrumentality.

Example 5: If an employee is not on duty, he or she may engage in political activity In the office of his or her labor
organization local even If the space Is provided by an agency or instrmentality of the United States Government to the labor
organization.

Example 6: An agency or instrumentality of the United States Government leases offices in a commercial building;
the headquarters of a candidate for partisan political office are situated in the same building. An employee of that agency or
instrumentality may do volunteer work at the candidate's headquarters when he is not on duty.

Example 7: An employee of the National Aeronautics and Space Administration (NASA) may not engage in political
activities while voearing a NASA flight patch, NASA twenty-year pin or anything with an official NASA insignia.

Example 8: If a political event begins while an employee is on duty and continues into the time when he or she is
not on duty, the employee must wait until he or she is not on duty to attend the event. Alternatively, an employee may
request annual leave to attend the political event when it begins.

Example 9: Officials of labor organizations who have been given official time to perform representational duties are
on duty.

Example 10: An employee may stuff envelopes for a mailing on behalf of a candidate for partisan political office
while the employee is sifting in the park during his lunch period if he is not considered to be on duty during his lunch period.

Example 11: An employee may engage in political activity in the courtyard outside of a Federal building where no
official duties are discharged as loiig as the employee is not on duty.

Example 1T: An employee who works at home may engage in political activitios at home when he or she is not In a
pay status or representing the Government in an official capacity.

Example 13: An employee who is appointed by the President by and with the &dvioe and consent of the Senate
(PAS) may attend a political event with an non-PAS employee whose official duties do not require accompanying the PAS
as long as the non-PAS employee Is not on duty.

Sec. 734.-07 Campaigning for a spouse or family member.

An amrioyee covered under this subpart who is the spouse or family member of either a candidate for partisan political
office, candidate 'or politi-,al party offke, or candidate for public office in a nonpartisan election, is subject to the same
prohib•;ions as other employees coverei under this subpart.

Example I An employee who is marned to a candidate for partisan political office may attend a fundraiser for his
spo.e. stand in tme recelvirn line, sit at the head table, and urge others to vote for his spouse. However, the employee
may ncot personal!y solsmit, accept, or receive contnibutons of money or personal services, or sell or collect money for tickets
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to the fundraiser.

Example 2: An employee who is the daughter of a candidate for partisan political office may appear in a family
photograph which is printed in a campaign flier. She may distribute fliers at a campaign rally as long as she does not
personally solicit contributions.

Example 3: An employee who is married to a candidate for political partisan political office may appear with her
spouse in a political advertisement or a broadcast, and urge others to vote for her spouse, as long as the employee does not
personally solicit political contributions.

SUBPART D: EMPLOYEES IN CERTAIN AGENCIES AND POSITIONS

Sec. 734.401 Coverage.

(a) This subpart applies to employees in the following agencies and positions:

(1) The Federal Election Commission;

(2) The Federal Bureau of Investigation;

(3) The Secret Service;

(4) The Central Intelligence Agency;

(5) The National Security Council;

(6) The National Security Agency;

(7) The Defense Intelligence Agency;

(8) The Merit Systems Protection Board;

(9) The Office of Special Counsel;

(10) The Office of Criminal Invostigation of the Internal Revenue Service.

(11) The Ofce of Investigative Programs of the United States Customs Service;

(12) The Office of Law Enforcement of the Bureau of Alcohol, Tobacco, and Firearms;

(13) The Criminal Division of the Department of Justice;

(14) Career Senior Executive Service positions described in 5 U.S.C. 3132(a)(4);

(15) Administrative Law Judge positions aescrib#. in 5 U.S.C. 5372;

(16) Contract Appeals Board Member positions oescribed in 5 U.S.C. 5372a.

(b) Employees appointed by the President by and with the advice and consent of the Senate in the agencies and positions
described in paragraph (a) of this section are excluded from coverage under this subpart.

(c) All employees covered under this subpart are free to engage in political activity to the widest extent consistent with the
restrictions imposed by law and this suLpert.

Sec. 734.402 Exlpreslon of an employee's Individual opinion.

Each employee covered under this subpart retains the right to participate in any of the following polcall activities, as long as
such activity is not performed in concert with a political party, partisan political group, or a candidate for partisan political
office:

(a) Express his or her opinion as an individual privately and publicly on political subectls and candidates;

(b) Display a political picture, sign, sticker, badge, or button, as long as those items am displayed in accordance with the
* provisions of section 734408 of subpart D of this part;
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(c) Sign a political petition as an individual; *

(d) Be politically active in connection with a question which is not specifically identified with a political party, such as a
constitutional amendment, referendum, approval of a municipal ordinance, or any other question or issue of a similar
character; and

(e) Otherwise participate fully in public affairs, except as prohibited by other Federal law, in a manner which does not
compromise his or her efficiency or integrity as an employee or the neutrality, efficiency, or integrity of the agency or
instrumentality of the United States Government in which he or she is employed.

Example 1: An employee may purchase air time on a radio or television station to endorse a partisan political
candidate. However, he or she may not endorse such a candidate in a commercial or program which is sponsored by the
candidate's campaign committee, a political party, or a partisan political group.

Example 2: An employee may address a political convention or rally but not on behalf, or at the request of, a
political party, partisan political group, or an individual who is running for the nomination or as a candidate for election to
partisan political office.

Example 3: An employee may print at her own expense one thousand fliers which state her personal opinion that a
partisan political candidate is the best suited for the job. She may distribute the fliers at a shopping mall on the weekend.
However, she may not distribute fliers printed by the candidate's camipaign committee, a political party, or a partisan political
group.

Example 4: An employee may stand outside of a political party convention with a homemade sign which states her

individual opinion that one of the candidates for nomination is the best quaiified candidate.

Example 5: An employee may not wear a button with a partisan political theme while she is on duty.

Sec. 734.403 Participation It elections.

Each employee covered under this subpart ,Mtains the right to:

(a) Register and vote in any election;

(b) Take an active part, as a candidate or in support of a candidate, in a nonpartisan election; and

(c) Serve as an election juoge or clerk, or in a similar position, to perform nonpartisan duties as prescribed by State or local
iaw.

Sec. 734.404 Participation In political organizations.

Each employee covered under this subpnti retains the right to.

(a) Participate in the nonpartisan activities of a civic, community, social, labor, or professional organization, or of a similar
organization;

(b) Be a member of a political party or other partisan political group and participate in its activities to the extent consistent
with other Federal law,

(c) Attend a political convention, rally, fund-raising function, or other political gathering; and

(d) Make a financial contribution to a political party, ;jartisan political groun, or to the campaign committee of a candidate for
partisan political office

Example 1: An employee may attend a political convention or rally. However, the employee may not participate in
demonstrations or parades which are sponsored by a political party, a partisan political group, or an individual who is

Srunning for nomination to be a candidate for partisan political office.

Example 2 An employee may attend a political party's annual barbecue, but he or she n~ay not organize, distribute

invitations to, or sell tickets to the barbecue.

Sec. 734.405 Campaigning for a spouse or family member,

An employee covered under this subpart who is the spouse or family member of either a candidate for partisan politica
office, or 3 candidate for political party office, may appear in photographs of the candidate's family which might appear in a
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* political advertisement, a broadcast, campaign literature, or similar material. A spouse or a family member who is covered *

by the Hatch Act Reform Amendments also may attend political functions with the candidate. However, the spouse or family
member may not distribute campaign literature or solicit, accept, or receive political contributions.

Example 1: An employee who is the spouse of a candidate for partisan political office may stand in the receiving
line and sit at the head table during a political dinner honoring the spouse.

Example 2: An employee who is the daughter of a candidate for partisan political office may appear in a family
photograph which is printed in a campaign flier, but she may not distribute the flier at a campaign rally.

Sec. 734.406 Participation in political activities while on duty, in uniform, In any room or building occupied In the
discharge of official duties, or using a Federal vehicle; prohibition.

(a) An employee covered under this subpart may not participate in political activities:

(1) While he or she is on duty;

(2) While he or she is wearing a uniform, badge, or insignia that identifies the employing agency or instrumentality
or the position of the employee;

(3) While he or she is in any room or building occupied in the discharge of official duties by an individual employed
or holding office in the Government of the United States or any agency or instrumentality thereof; or

(4) While using a Government-owned or leased vehicle or while using a privately owned vehicle in the discharge of
official duties.

(b) [Reserved)

Sec. 734.407 Use of official authority; prohibition.

An employee covered under this subpart may not use his or her official authority or influence for the purpose of interfering
with or affecting the result of an election.

Sec. 734.408 Participation in political management and political campaigning; prohibitions.

An employee covered under this subpart may not take an active part in political management or in a political campaign,
except as permitted by this part.

Soc. 734.409 Participation In political organizations; prohibitions.

An employee covered under this subpart may not:

(a) Serve as an officer of a political party, a member of a national, State, or local committee of a political party, an officer or
member of a committee of a partisan political group, or be a candidate for any of these positions;

(b) Organize or reorganize a political party organization or partisan political group;

(c) Serve as a delegate, alternate, or proxy to a political party convention; and

(d) Address a convention, caucus, rally, or similar gathering of a political party or partisan political group in support of or in
opposition to a candidate for partisan political office or political party office, if such address is done in concert with such a
candidate, political party, or partisan political group.

Sec. 734.410 Participation in political fundraising; prohibitions.

An employee covered under this subpart may not:

(a) Solicit, accept, or receive political contributions; or

(b) Organize, sell tickets to, promote, or actively participate in a fundraising activity of a candidate for partisan political office
or of a political party, or partisan political group.

Sec. 734.411 Participation in political campaigning; prohibitions.

An employee covared under this subpart mae not.
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(a) Take an active part in managing the political campaign of a candidate for partisan political office or a candidate for
political party office;

(b) Campaign for partisan political office;

(c) Canvass for votes in support of or in opposition to a candidate for partisan political office or a candidate for political party
office, if such canvassing is done in concert with such a candidate, or of a political party, or partisan political group;

(d) Endorse or oppose a candidate for partisan political office or a candidate for political party office in a political
advertisement, broadcast, campaign literature, or similar material If such endorsement or opposition is done in concert with
such a candidate, political party, or partisan political groi;p;

(e) Initiate or circulate a partisan nominating petition.

Sec. 734.412 Participation In elections; prohibitions.

An employee covered under this subpart may not:

(a) Be a candidate for partisan political office except as described in s 734.403;

(b) Act as recorder, watcher, challenger, or similar officer at polling places in consultation or coordination with a political
party, partisan political group, or a candidate for partisan political office;

(c) Drve voters to polling places in consultation or coordination with a political party, partisan political group, or a candidate
for partisan political office.

Sec. 734.413 Employees of the Federal Election Commission; prohibitions.

(a) An employee of the Federal Election Commission may not request or receive from, or give to, an employee, a Member of
Congress, or an officer of a uniformed service a political contribution.

(b) This section does not cover employee of the Federal Election Commission who are appointed by the President by and
with the advice and consent of the Senate.

SUBPART E: SPECIAL PROVISIONS FOR CERTAIN PRESIDENTIAL APPOINTEES AND EMPLOYEES PAID FROM
THE APPROPRIATION FOR THE EXECUTIVE OFFICE OF THE PRESIDENT

Sec. 734.501 Permitted and prohibited activities.

Except as otherwise specified in this part 734, employees who are appointed by the President by and with the advice and
consent of the Senate are subject to the provisions of subparts B and C of this part.

Sec. 734.602 Participation In political activity while on duty, in uniform, in any room or building occupied In the
discharge of official duties, or using a Federal vehicle.

(a) This section applies to an employee:

(1) The duties and responsibilities of whose position continue outside normal duty hours and while away from the
normal duty post; and

(2) Who is-

(i) An employee paid from an appropriation for the Executive Office of President; or

(ii) An employee appointed by the President by and with the advice and consent of the Senate whose
position is located within the United States, who determines policies to be pursued by the United States In relations with
foreign powers or in the nationwide administration of Federal laws;

(b) For the purposes of this subpart, normal duty hours and normal duty post will be determined by the head of each agency
or instrumentality of the United States or District of Columbia Government.

(c) An employee described in paragraph (a) of this section may participate, subject to any restrictions that may be imposed
in accordance with section 734.104, in political activities:

* (1) While he or she is on duty;
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(2) While he or she is wearing a uniform, badge, or insignia that identifies. the agency or instrumentality of the
United States Government or the position of the employee;

(3) While he or she is in any room or building occupied in the discharge of official duties by an individual employed
or holding office in the Government of the United States or any agency or instrumentality thereof; or

(4) While using a Government-owned or leased vehicle or while using a privately-owned vehicle in the discharge of
official duties.

(d) An employee, to whom subpart E of this part does not apply, who is not on duty may participate in political activities in
rooms of the White House which are part of the private Residence area or which are not regularly used solely in the
discharge of official duties.

Example 1: An Inspector General is appointed under the Inspector General Act of 1978, as amended. According
to section 3(c) of that Act, he or she does not qualify as an employee who determines policies to be pursued by the United
States in the nationwide administration of Federal laws. therefore, he or she may not participate in political activities while
on duty, while wearing a uniform, badge, or insignia that identifies his or her office or position, while in any room or building
occupied in the discharge of official duties, or while using a Government-owned or leased vehicle or while using a privately-
owned vehicle in the discharge of official duties.

Example 2: An employee who is covered by this subpart and wears a uniform as an incident of her office may wear
the uniform while she is giving a speech at a political fundraiser.

Example 3: The head of an executive department may hold a partisan political meeting or host a reception which is
not a fundraiser in his conference room during normal business hours.

Example 4: An employee accompanies the Secretary of Transportation to a political party convention as part of the
Secretary's security or administrative detail. The employee Is considered to be on duty while protecting or performing official
duties for the Secretary regardless of the nature of the function that the Secretary is attending.

Example 5: An American Ambassador overseas obtains authorization from the Department of State to depart post
in order to take a vacation away from post. During the period she is authorized to be on vacation away from post, she is not
considered to be on duty for the purpose of the Hatch Act Reform Amendments and may engage in any political activity
permitted under the Hatch Act Reform Amendments of 1993.

Sec. 734.503 Allocation and reimbursement of costs associated with political activities.

(a) The costs associated with the political activities described in a 733.502(c) of this chapter may not be paid for by money
derived from the Treasury of the United States. Costs associated with a political activity are deemed not to be paid for by
money derived from the Treasury of the United States If the Treasury is reimbursed for the costs within a reasonable period
of time.

(b) For the purposes of this section, costs associated with a political activity do not include any costs that the Government
would have or have incurred regardless of whether the activity was political. Examies of such costs are:

(1) The compensation of the employee described in section 734.502(a);

(2) The value of any office or other real property owned or leased by the Government;

(3) The compensation and expenses of any Government employee that is required in the performance of his or her
duties to accompany or assist the person engaging in the political activity; and

(4) The cost of special security arrangements for the person engaging in the political activity, including special
transportation vehicles or methods.

(c) (1) An employee covered under this subpart must apportion the costs of mixed travel based on the time spent on political
activities and the time spent performing official duties. Prorating the cost of travel involves determining the "total activity
time" which is the amount of time actually spent by the employee in meetings, receptions, rallies, and similar activities. Time
spent in actual travel, private study, or rest and recreation is not included in the computation of the "total activity time". The
proration of the cost then is determined based on how the "total activity time" was spent. The formula is as follows:

Time spent in official meetings, receptions, etc. + Time spent in political meetings, receptions, rallies = Total activity time

Time spent in official activity + Total activity time = Percentage of trip that is official *
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Time spent in political activity * Total activity time = Percentage of trip that is political

The percentage figure that represents the political portion ot the trip is then multiplied by the amount that would be
reimbursed to the Government if all of the travel was political. I he product of that calculation represents the amount to be
paid by the political entity or organization.

(2) The allocation method must be applied to all of the relevant costs of mixed travel.

(3) Expenses that are associated specifically with a political activity and not with any official activity must be
treated as political, and expenses associated specifically with an official activity and not with any political activity must be
treated as official.

(4) In allocating the costs of travel other than air travel, the allocation formula should be applied to any
Government maximum for that type of expenditure.

(5) The determination of the proper amount of allocation must be based on the facts and circumstances involved.

(6) In the event that a minor, clearly incidental percentage of the activity of a mixed trip is devoted to either official
or political activity, e.g. less than 3%, the entire trip should be treated as if it was wholly of the typo represented by the
substantial figure, The balance should be treated as de minimis and need not be reimbursed as political or charged as
official.

(d) For any cost of a political activity of an employee that is required to be reported to the Federal Election Commission
under the Federal Election Campaign Act (FECA) or the Presidential Election Campaign Fund Act (PECFA), the employee
shall use the same method of allocation as used under the FECA or PECFA and regulations thereunder in lieu of the
allocation method in paragraph (c) of this section.

Example 1: The Secretary, an employee described by section 7324(b)(2) of title 5 of the United States Code, holds
a catered political activity (other then a fundraiser) in her office. Her security detail attends the reception as part of their duty
to provide security for her, The Secretary will not be in violation of the Hatch Act Reform Amendments If the costs of her
office, her compensation, and her security detail are not reimbursed to the Treasury. A violation of the Hatch Act
Amendments occurs if Government funds, including reception or discretionary funds, are used to cater the political activity,
unless the Treasury is reimbursed for the cost of the catering within a reasonable time.

Example 2: There should be no allocation between official and political funds for a sound system rented for a
single event.

Example 3: If on a mixed trip a Government employee is only entitied to $25 per diem for food on a wholly official
trip and the trip is 50% political and 50% official, the Government share would be 50% of $26, not 50% of the actual amount
spent.

Example 0•: The President Is transported by special motorcade to and from the site of the political event. The
expense of the motorcade is for special security arrangements. Thus, it would not be a violation of the Hatch Act Reform
Amendments if the costs of the security arra.gements, including the cost of the motorcade, are not reimbursed to the
Treasury.

SUBPART F: EMPLOYEES WHO WORK ON AN IRREGULAR OR OCCASIONAL BASIS

Scc. 734.601 Employees who work on an Irregular or occasional basls.

An employee who works on an irregular or occasional basis or is a special Government employee as defined in 18 U.S.C.
202(a) is subject to the provisions of the applicable subpart of this part when he or she is on duty.

Example: An employee appointed to a special commission or task force who does not have a regular tour of duty may run as

a partisan political candidate, but may actively campaign only when he or she is not on duty,

SUBPART G: RELATED STATUTES AND EXECUTIVE ORDERS

Sec. 734.701 General

In addition to the provisions regulating political activity set forth in subparts A through G of this part, there are a number of
statutes and Executive orders that establish standards to which the political activity of an employee, a Federal labor
organization, a Federal employee organization, and a multicandidate political committee must conform. The list set forth in a
734.702 references some of the more significant of those statutes. It is not comprehensive and includes only references to
statutes of genercl applicability.
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Sec. 734.702 Related statutes and Executive orders.

(a) The prohibition against offering anything of value in consideration of the use or promise of use of influence to procure
appointive office (18 U.S.C. 210).

(b) The prohibition against solicitation or acceptance of anything of value to obtain public office for another (18 U.S.C. 211).

(c) The prohibition against intimidating, threatening, or coercing voters in Federal elections (18 U.S.C. 594).

(d) The prohibition against use of official authority to interfere with a Federal election by a person employed in any
administrative position by the United States in connection with any activity financed In whole or in part by Federal funds (18
U.S.C. 595).

(e) The prohibition against the promise of employment, compensation, or benefits from Federal funds in exchange for
political activity (18 U.S.C. 600).

(0) The prohibition against the deprivation of or threat of deprivation of employment in exchange for political contributions (18
U.S.C. 601).

(g) The prohibition against soliciting political contributions (18 U.S.C. 602).

(h) The prohibition against making certain political contributions (18 U.S.C. 603).

(I) The prohibition against soliciting or receiving assessments, subscriptions, or contributions for political purposes from
persons on Federal relief or work relief (18 U.S.C. 604).

(j) The prohibition against disclosing and receiving lists or names of persons on relief for political purposes (18 U.S.C. 605).

(k) The prohibition against intimidating employees to give or withhold a political contribution (18 U.S.C. 606).

(I) The prohibition against soliciting political contributions in navy yards, forts, or arsenals (18 U.S.C. 607).

(m) The prohibition against coercing employees of the Federal Government to engage in, or not to engage in, any political
activity (18 U.S.C. 610).

(n) The prohibition against certain personnel practices (5 U.S.C. 2302).

(o) The prohibition against making, requesting, considering, or accepting political recommendations (5 U.S.C. 3303).

(p) The prohibitions against misuse of a Government vehicle (31 U.S.C. 1344).

(q) The requirements and prohibitions stated in the Federal Election Campaign Act (2 U.S.C. 431-455).

(r) Thi prohibitions against soliciting for gifts to superiors, giving donations for such gifts, and accepting gifts from
employees who receive a lower rate of pay (5 U.S.C. 7351).

(s) The prohibitions against soliciting or accepting things of value from specified persons (5 U.S.C. 7353).

(t) The prohibitions and requirements stated in the Ethics in Government Act of 1978 (5 U.S.C. App.) and Executive Order
12674 (54 FR 15159-15162; 3 CFR 1989 Comp. 215-218) as modified by Executive Order 12731 (55 FR 42547-42550; 3
CFR 1990 Comp. 306-311).
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SECTION 2. POLITICAL ACTIVITIES OF CIVILIAN DoD EMPLOYEES

6-200. Policy

* a. The policy governing the political activities of civilian DoD *

, employees is derived from the Hatch Act Amendments, 5 U.S.C. 7321 through 7325
, (reference (b)). Guidance on the application of the Hatch Act Amendments is provided by the *

Hatch Act Hotline at the Office of Special Counsel at 1-(800) 854-2824.

b. Primary enforcement responsibility under the Hatch Act
, Amendments (reference (b)) lies with the Office of Special Counsel under 5 U.S.C. 1216(c) *

, (reference (b)); however, DoD Components have responsibility to investigate allegations of *

prohibited political activity by excepted service employees of the DoD Component.

c. It is DoD policy to encourage civilian DoD employees and
members of the Armed Forces to carry out the obligations of citizenship to the maximum extent
possible consistent with the restrictions imposed by law and by this Regulation.

* 6-201. Permissible Aftiyities. Subject to subsections 6-202 and 6-203 of *
* this Regulation, below, civilian DoD employees may, in their personal capacities: *

a. Be candidates for public office in nonpartisan elections;

b. Register and vote as they choose;

, c. Assist in voter registration drives; ,

* d. Express opinions about candidates and issues; •

* e. Contribute money to political organizations; *

f. Attend political fundraising functions;

g. Attend and be active at political rallies and meetings;

h. Join and be an active member of a political party or club;

* i. Sign nominating petitions; ,

* j. Campaign for or against referendum questions, *

* constitutional amendments, or municipal ordinances; *
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k. Campaign for or against candidates in partisan elections (see
subsection 6-202.c. of this Regulation, below);

I. Make campaign speeches for candidates in partisan elections
(see subsection 6-202.c. of this Regulation, below);

m. Distribute campaign literature in partisan elections (see
subsection 6-202.c. of this Regulation, below);

n. Hold office in political clubs or parties (see subsection 6-202.c.
of this Regulation, below).

6-202. Limitations

a. Military members are not covered by the Hatch Act
Amendments, 5 U.S.C. 7321 through 7327, (reference (b)). Political activities of Military members
are covered in Section 3 of this Chapter, below.

b. Notwithstanding subsection 6-201 of this Regulation, above, as
a matter of longstanding DoD policy, DoD employees who are appointed by the President, by and
with the advice and consent of the Senate (e.g. the Secretary of Defense, the Secretaries of the
Military Departments, etc.), and DoD employees who are appointed by the Secretary of Defense to
non-career Senior Executive Service positions may not engage in activities that could be interpreted
as associating the DoD with any partisan political cause or issue.

c. The following DoD employees (except for Presidential
appointees who are confirmed by and with the consent of the Senate) are prohibited from engaging
in the activities described in 6-201.k. through 6-201 .n. of this Regulation, above:

(1) Employees of the National Security Agency;

(2) Employees of the Defense Intelligence Agency;

(3) Career members of the senior executive service;

(4) Administrative Law Judges; and

(5) Contract appeals board members.

6-203. Prohibited Activities. Civilian DoD employees may not:

a. Use official authority or influence for the purpose of interfering

with or affecting the result of an election;
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b. Collect political contributions unless both the collector
and the donor are members of the same Federal labor
orginization or employee organization and the donor is
not a subordinate;

c. Knowingly solicit or discourage the political activity of
any person who has business with DoD;

d. Engage in political activity while on duty;

e. Engage in political activity while in any Federal
workplace;

f. Engage in political activity while wearing an official
uniform or displaying official insignia identifying the
office or position of the DoD employee;

g. Engage in political activity while using a Government

owned or leased vehicle;

h. Solicit political contributions from the general public;

i. Be a candidate for public office in partisan elections;

j. Wear political buttons on duty;

k. Contribute to the political campaign of another Federal
Government employee who is in the DoD employee's
chain of command or supervision or who is the
employing authority, including the political campaign to
re-elect the President or Vice President.

6-204 DoD Emplovees Residing in Designated Localities
Notwithstanding the prohibitions of subsection 6-203 of this Regulations, above, a DoD
employee (except those DoD employees listed in subsection 6-202.c. of this Regulation,
above) who resides in a municipality or political subdivision, either in the immediate vicinity
of the District of Columbia or in which the majority of voters are employed by the Federal
Government, as designated by OPM under 5 C.F.R. 733.102(d) (reference (c)) may:

a. Run as an independent candidate for election to a partisan
political office in an election for local office of the municipality or political subdivision
provided the candidacy for, and service in, the partisan political office shall not result in *
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neglect of, or interference with, the performance of the duties of the DoD employee or create
an actual or apparent conflict of interest; and

b. Accept or receive political contributions in connection
with a local election of the municipality or political subdivision provided the DoD employee
does not solicit political contributions from the general public.

6-205. Political Recommendations

a. The restrictions of'5 U.S.C. 3303 (reference (b)) apply to
all personnel actions described in 5 U.S.C. 2302(a)(2)(A)(i) tliough (x) (re, arence (b)) for
individuals in or applicants to the following DoD positions:

(1) Competitive service employees;

(2) Career appointees in the Senior Executive Service;
and

(3) Excepted service employees other than one who is
appointed by the President or whose position has been determined to be of confidential,
policy-detennining, policy;-making, or policy-advocating character.

b. Each personnel action with respect to a DoD employee or
applicant, as described in subsection 6-205.a. of this Regulation, above, shall be taken without
regard to any recommendation or statement, oral or written, made by the following types of
individuals:

(1) Members of Congress or Congressional
employees;

(2) Elected officials of any State (including the
District of Columbia and the Commonwealth of Puertu Rico), county, city, or other
subdivision thereof;

(3) Officicls of political parties; or

(4) Other individuals or organizations making such
recommendations or statements on the basis of the party affiliations of the DoD employee or
applicant recoimnended.

c. DoD employees may solicit, accept, and consider any
statement with respect to a DoD employee or applicant described in subsection 6-205.a. of
this Regulation, above, if the statement meets one of the following conditions:

(1) It is pursuant to a request or requirement of the *
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DoD Component and consists solely of an evaluation of the work performance, ability, *
aptitude, and general qualifications of the DoD employee or applicant;

(2) It relates solely to the character and residence of
the DoD employee or applicant;

(3) It is furnished pursuant to a request made by an
authorized representative of the Government of the United States solely in order to determine
whether the DoD employee or applicant meets suitability or security standards;

(4) It is furnished by a former employer of the DoD
employee or applicant pursuant to a request of an agency, and consists solely of an evaluation
of the work performance, ability, aptitude, and general qualifications of such DoD employee
or applicant during employment with such former employer; or

(5) It is furnished pursuant to a provision of. law or
regulation authorizing consideration of such statement with respect to a specific position or
category of positions.

c. DoD Component Heads are required by 5 C.F.R. 300.801
(reference (d)) to ensure that DoD employees and applicants described in subsection 6-205.a.
of this Regulation, above, are notified of the provisions of 5 U.S.C. 3303 (reference (b)).

SECTION 3. POLITICAL ACTIVITIES OF MILITARY MEMBERS

6-300. DoD Directive 1344.10. "Political Activities by Members of the
Armed Forces on Active Duty." June 15, 1990 (reference (e))
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DoD DIRECTIVE 1344.10'

June 15, 1990
ASD(FM&P)

SUBJECT: Political Activities by Members of the Armed Forces on Active Duty

References: (a) DoD Directive 1344.10, "Political Activities by Members of the Armed Forces," September 25, 1986
(hereby canceled)

(b) Title 10, United States Code
(c) DoD Directive 5200.2, "DOD Personnel Security Program," December 20, 1979
(d) DoD Directive 1325.6, "Guidelines for Handling Dissident and Protest Activities Among Members

of the Armed Forces," September 12, 1969
(e) through (h), see enclosure I

A. REISSUANCE AND PURPOSE

This Directive:

1. Reissues reference (a) to update DoD policies on political activities of members of the Armed Forces on active duty (AD).

2. Implements Section 973(b) of reference (b).

B. APPLICABILITY

This Directive applies to the Office of the Secretary of Defense (OSD); the Military Departments; the Chairman, Joint Chiefs of
Staff and Joint Staff; the Unified and Specified Commands; and the Coast Guard when it is not operating as a Service in the
Navy, by agreement with the Department of Transportation.

C. DEFINITIONS

The terms used in this Directive are defined in enclosure 2.

D. POLICY

It is DoD policy that a member of the Armed Forces (hereafter referred to as "member") is encouraged to carry out the obligations
of a citizen. While on AD, however, members are prohibited from engaging in certain political activities. Subject to the guidelines
in enclosure 3, the following DoD policy shall apply:

1. General

a. A member on AD may:

(1) Register, vote, and express his or her personal opinion on political candidates and issues, but not as a
representative of the Armed Forces.

(2) Make monetary contributions to a political organization.

(3) Attend partisan and nonpartisan political meetings or rallies as a spectator when not in uniform.

b A member on AD shall not:

(1) Use his or her official authority or influence for interfering with an election; affecting the course or outcome of an

election: soliciting votes for a particular candidate or issue; or requinng or soliciting political contributions from others.

(2) Be a candidate for, or hold, civil office except as authorized in subsections D.2. and D.3., below.

(3) PartIcipate in partisan political management, campaigns, or conventions.

(4) Make campaign contributions to another member of the Armed Forces or an employee of the Federal

Government.

c. To assist in applying paragraphs D. I.a. and D.Ib., above, to particular situations, enclosure 3 provides guidelines
and examples of permissible and prohibited political activities. The guidelines in enclosure 3 do not supersede other specific
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requirements and policies, such as those established in DoD Directives 5200.2 and 1325.6 (references (c) and (d)).

d. Enclosure 4 provides a summary of Federal statutes restricting certain ty. as of politicas activities by members of
the Armed Forces.

2. Candidacy for Elective Office. A member on AD may not:

a. Campaign as a nominee, or as a candidate for nomination, for civil offlie, except as authorized in paragraph D.3.c.,
below. When circumstances warrant, the Secretary concerned or the Secretery's designee my permit a member to file such
evidence of nomination or candidacy for nomination, as may be required by law. Such permission shall not authorize activity
while on AD that is otherwise prohibited in paragraph D.I.b., above, or enclosure 3 or 4.

t;. Become a candidate for any civil office while serving an initial tour of extended active duty (EAD) or a tour of EAD
that the member agreed to perform as a condition of receiving schooling or other training wholly or partly at U.S. Government
expense.

3. Election or Appointment to Civil Office

a. Except as authorized by paragraph D.3.c., below, or otherv.ise provided for by law, no member on AD may hold or
exercise the functions of civil office:

(1) In the U.S. Government that:

(a) Is an elective office.

(b) Requires an appointment by the Presldent by and with the advice and consent of the
Senate.

(c) Is a position on the executive schedule under sections 5312 through 5317 of reference
(e).

(2) In the government of a State; the District of Columbia; a territory, possession, or commonwealth of the
United States; or in any political subdivision thereof.

b. A member may hold or exercise the functions of a civil office in the U.S. Government that is not described in
subparagraph D.3.a.(I), above, when assigned or detailed to such office or to perform such functions.

c. As long as they are not serving on EAD, enlisted members and Reserve officers may hold partisan or nonpartisan
civil office if such office is held In a private capacity and does not Interfere with the performance of military duties. Additionally,
enlisted members on EAD may seek and hold nonpartisan civil office as a notary public or memtber of a school board,
neighborhood planning commission, or similar local agency, as long as such offlic is held In a private capacity and does not

, interfere with the performance of military duties. Officers on active duty may seek and hold nonpartisan civil office on an ,
, independent school board that is located exclusively on a military reservation. ,

d. Unless prohibited by Service regulations, a member on AD may serve as a regular or reserve civilian law
enforcement officer or as a member of a civilian fire or rescue squad. Such ser hadO be in a private capacity, shall not involve
the exercise of military authority, and shall not interfere with the performance of military duties.

e. A member elected or appointed to a prohibited civil offie may request retirement and shall bex retired if eligible for
retirement. If such member does not request or is not eligible for retirement, the member shall be discharged or released from
AD, as determined by the Secretary concerned

f. The separaton and retirement requirements of paragraph D.3.e., above, do not apply if the member declines to serve
in the prohibited office; if the Secretary concerned detemines that the member should not be released from active duty based
on the needs of the Service; or If the member is:

(1) Obligated to fulfill an AD Service commitment.

(2) Serving or has been issued orders to serve aflot or in an me that is overseas. remote, a combar zone,
or a hostile fire pay area

(3) Ordered to remain on AD while the subect of an investigation or Inquiry.

(4) Accused of an offense under the Uniform Code of Military Justice (UCMJ), 10 U.S.C., chapter 43
(reference (b)), or serving a sentence or punishrmint for such offense
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(5) Pending administrative separation action or proceedings.

(6) Indebted to the United States.

(7) On AD during a period of declared war, a national emergency, or other period when a unit of the Reserves
or National Guard has been called to AD.

(8) In violation of an order or regulation prohibiting such member from assuming or exercising the functions

of civil office.

g. A member who refuses to decline to serve in a prohibited civil office after being denied separation or retirement in
accordance with paragraph D.3.f., above, may be subject to disciplinary or adverse administrative action under Service
regulaki)ns.

h. No actions undertaken by a member in carrying out assigned military duties shall be invalidated solely by virtue of
such member having assumed or exercised the functions of a civii office in violation of subsection D.3., above.

E. RESPONSIBILITIES

1 The Assistant Secretary of Defense (Force Management and Personnel,(ASD(FM&P)) shall be responsible for the
administration of this Directive.

2. The Secretaries of the Military Departments shall be responsible for issuance of appropriate implementing documents for their
Sespective Departments.

F. PROCEDURES

All members of the Armed Forces on AD engaging in political activites shall follow the guidelines in enclosure 3.

G. EFFECTIVE DATE AND IMPLEMENTATION

This Directive is effective immediately The Secretaries of the Military Departments shall forward one copy of implementing
documents to the Assistant Secretary of Defense (Force Management and Personnel) within 120 days.

Donald Atwood
Deputy Secretary of Defense

Enclosures. 4
1. References
2. Definitions
3. Guidelines on Political Activities
4. Statutory Restrictions Pertaining to Political Activities by Members of the Armed Forces
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Enclosure 1 - REFERENCES CONTINUED

(e) Title 5, United States Code
(f) DoD Directive 1334.1, "Wearing of the Uniform," August 11, 1969
(g) Title 2, United States Code, Sections 441a, 441f, and 441g
(h) Title 18, United States Code, Sections 592 through 594, 596. 602 through 603, 606 through 607, and 609
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Enclosure 2 - DEFINITIONS

1. Active Duty (AD). Full-time duty in the active military Service of the United States without regard to duration or purpose,
including full-time training duty; annual training duty; attendance, while in the active Military Service, at a school designated
as a Service school by law or by the Secretary of the Military Department concerned; and National Guard duty, as defined
in 10 U.S.C. 101(42) (reference (b)).

2. Armed Forces. The U.S. Army, Navy, Air Force, Marine Corps, and Coast Guard, including the Reserve components and
the National Guard, as defined in 10 U.S.C. 101(9), 101(10), and 101(12) (reference (b)).

3. Civil Office. A nonmilitary office involving the exercise of the powers or authority of civil government, to include elective
and appointive office in the U.S. Government, a U.S. territory or possession, State, county, municipality, or official
subdivision thereof.

4. Extended Active Duty (EAD). AD under a call or order for a period in excess of 180 days.

5. Nonpartisan Political Activity supporting or relating to candidates not representing, or issues not specifically identified with,
national or State political parties and associated or ancillary organizations. Issues relating to constitutional amendments,
referendums, approval of municipal ordinances, and others of similar character are not considered under this Directive as
specifically being identified with national or State political parties.

6. Partisan Political Activity. Activity supporting or relating to candidates representing, or issues specifically identified with,
national or State political parties and associated or ancillary organizations.

7. Secretary Concerned. Defined in 10 U.S.C. 101(8)(reference (b)).
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Enclosure 3 - GUIDELINES ON POLITICAL ACTIVITIES

A. PURPOSE

This enclosure provides guidance for implementing this Directive-

B. EXAMPLES OF PERMISSIBLE POLITICAL ACTIVITIES

A member on active duty may:

1. Register, vote, and express a personal opinion on political candidates and Issues, but not as a representative
of the Armed Forces.

2. Promote and encourage other military members to exercise their voting franchise, if such promotion does not
constitute an attempt to influence or interfere with the outcome of an election.

3. Join a political club and attend its meetings when not in uniform(See DoD Directive 1334.1, reference (f).)
4. Serve as an election official, if such service ts not as a representative of a partisan political party, does not

interfere with military duties, is performed while out of uniform, and has the prior approval of the Secretary concerned or
the Secretary's designee-

5. Sign a petition for specific legislative action or a petition to place a candidate's name on an official election
ballot, if the signing does not obligate the member to engage in partisan political activity and is done as a private citizen
and not as a representative of the Armed Forces.

6. Write a letter to the editm of a newspaper expressing the member's personal views on public issues or roliical
candidates, if such action is not part of an organized letter-writing campaign or concerted solicitation of votes for or against
a political party or partisan political cause or candidate.

7. Make monetary contributions to a political organization, party, or committee favoring a particular candidate or *
* slate of candidates, subject to the limitations under 2 U.S.C. 441a and 18 U.S.C. 609 (references (g) and (h)). ,

8. Display a political sticker on the members private vehicle.

C. EXAMPLES OF PROHIBITED POLITICAL ACTIVITIES

In accordance with the statutory restrictions in 10 U.S.C. 973(b) (reference (b)) and references (g) and (h), and
the policies established in section D., above, of this Directive, a member on AD shall not:

1. Use official authority or influence to Interfere with an election, affect the course or outcome of an election, solicit
votes for a particular candidate or Issue, or require or solicit political contributions from others.

2. Be a candidate for civil office in Federal, State, or local government, except as authorized in section D., above,
of this Directive, or engage in public or organized soliciting of others to become partisan candidates for n1omination or
election to civil office.

3. Participate in partisan political management or campaigns, or make public speeches in the course thereof.
4. Make a campaign contribution to another member of the Armed Forces or to a civilian officer or employee of

the United States for promtoting a political objective or cause.
5. Solicit or receive a campaign contribution from another member of the Armed Forces or from a civilian officer

or employee of thd United States for promoting a political objective or cause.
6. Allow or cause to be published partisan political articles signed or written by the member that solicit votes for

or" against a partisan political party or candidate.
7. Serve in any official capacity or be listed as a sponsor of a partisan political club.
8. Speak before a partisan political gathering of any kind for promoting a partisan political party or candidate.
9. Participate in any radio, television, or other program or group discussion as an Edvocate of a partisan political

party or candidate.
10. Conduct a political opinion survey under the auspices cf a partisan political group o," distribute partisan political

literature
11. Use contemptuous words against the officeholders described in 10 U.S.C. 888 (reference (b)), or participaet

in activities proscribed by DOD Directives 5200.2 and 13254 (references (c) and (d)).
12. Perform clerical or other duties for a partisan political committee during a campaign or on an election day.
13. Solicit or otherwise engage in fundraising activities in Federal offices or facilities, in,'uding military reservations,

for a partisan political cause or candidate.
14. March or ride In a partisan political parade
15. Display a large political sign, banner, or poster (as distinguished from a bumper sticker) on the top or side of

a private vehicle.
16. Participate in any organized effort to provide voters with truntuportation to tha polls if the effort is organized by,

or associated with, a partisan political party or candidate.
17. Sell tickets for, or otherwise actively promote, politic3I dinners and similar fundraising events.
18. Attend partisan political events as an official representative of the Armed Forces.
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D. POLITICAL ACTIVITIES NOT EXPRESSLY PERMITTED OR PROHIBITED

Some activities not expressly prohibited may be contrary to the spirit and intent of section D. of the Directive or section C.
of this enclosure. In determining whether an activity violates the traditional concept that Service members should not engage
in partisan political activity, rules of reason and common sense shall apply. Any activity that may be viewed as associating
the Department of Defense or the Department of Transportation, In the case of the Coast Guard, or 3ny components of such
Departments directly or Indirectly with a partisan political cause or candidate shall be avoided.

E. LOCAL NONPARTISAN POLITICAL ACTIVITIES

This Directive does not preclude participation in local nonpartisan political campaigns, initiatives, or referendums. A member
taking part in local nonpartisan political activity, however, shall not:

1. Wear a uniform or use any Government property or facilities while participating.
2. Allow such participation to interfere with, or prejudice, the member's performance of military duties.
3. Engage in conduct that in any way may Imply that thn Department concerned or any component of such

Department has taken an official position on, or is otherwise involved in, the local political campaign or issue.

F. ADDITIONAL REQUIREMENTS

Members of the Armed Forces on AD engaging in permissible political activities shall:

1. Give full time and attention to the performance of military duties during prescribed duty hours.
2. Avoid any outside activities that may be prejudicial to the performance of military duties or are likely to bring

discredit upon the Armed Forces.
3. Refrain from participating in any political activity while in military uniform, as proscribed by DoD Directive 1334.1

(reference (f)), or using Government facilities or resources for furthering political activities.
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Enclosure 4 - STATUTORY RESTRICTIONS PERTAINING TO POLITICAL
ACTIVITIES BY MEMBERS OF THE ARMED FORCES

Members of the Armed Forces are prohibited by various provisions of titles 10, 2, and 18, United States Code (references (b),
(g), and (h)), fotm engaging in certain types of political activities. The statutory provisions most directly applicable to members
of the Armed Forces are as follows:

"Title 10 U.S.C. 973. Duties: officers on active duty; performance of civil functions restricted

"(a) No officer of an armed force on active duty may accept employment if that employment requires him to be separated from

his organization, branch, or unit, or interferes with the performance of his military duties-

"(b) (1) This subsection applies-

(A) to a regular officer of an armed force on the active-duty list (and a regular officer of the Coast Guard on
the active duty promotion list);

(B) to a retired regular officer of an armed force serving on active duty under a call or order to active duty
for a period in excess of 180 days; and

(C) to a reserve officer of an armed force serving on active duty under a call or order to active duty for a
period in excess of 180 days.

(2) (A) Except as otherwise authorized by law, an officer to whom this subsection applies may not hold, or

exercise the functions of, a civil office in the Government of the United States-

(i) that is an elective office;

(ii) that requires an appointment by the President by and with the advice and consent of the Senate;
or

(iii) that is a position in the Executive Schedule under sections 5312 through 5313 of title 5.

(B) An officer to whom this subsection applies may hold or exercise the function of a civil office in the
Government of the United States that is not described in subparagraph (A) when assigned or detailed to that office or to perform
those functions.

(3) Except as otherwise authorized by law, an officer to whom this subsection applies may not hold or exercise, by
election or appointment, the functions of a civil office in the government of a State, the District of Columbia, or a territory,
possession, or commonwealth of the United States (or of any political subdivision of any such government).

(4) Nothing in this subsection shall be construed to invalidate any action undertaken by an officer in furtherance of
assigned official duties.

* (c) an officer to whom subsection (b) applies may seek and hold nonpartisan civil office on an independent school board that ,
* is located exclusively on a military reservation. ,

, (d) The Secretary of Defense, and the Secretary of Transportation with respect to the Coast Guard when it is not operating in

the Navy, shall prescribe regulations to implement this section." *

"Title 2 U.S.C. 441a. Limitations on contributions and expenditures

"(a) Dollar limits on contributions

(1) No person shall make contributions-

(A) to any candidate and his authorized political committees with respect to any election for Federal office
which, in the aggregate, exceed $1,000;

(B) to the political committees established and maintained by a national political party, which are not the
authorized political committees of any candidate in any calendar year which, in the aggregate, exceed $20,000; or

(C) to any other political committee in any calendar year which, in the aggregate, exceed $5,000.

(2) No multi-candidate political committee shall make contributions-
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(A) to any candidate and his authorized political committees with respect to any election for Federal office
which, in the aggregate, exceed $5,000;

(B) to the political committees established and maintained by a national political party, which are not the
authorized political committees of any candidate, in any calendar year, which, in the aggregate, exceed $15,000; or

(C) to any other political committee in any calendar year which, In the aggregate, exceed $5,000.

(3) No individual shall make contributions aggregating more than $25,000 in any calendar year. For purposes of this
paragraph, any contribution made to a candidate in a year other than the calendar year in which the election is held with respect
to which such contribution is made is considered to be made during the calendar year in which such election is held.

(8) For purposes of the limitations imposed by this section, all contributions made by a person, either directly or
indirectly, on behalf of a particular candidate, including contributions which are in any way earmarked or otherwise directed
through an intermediary or conduit to such candidate, shall be treated as contributions from such person to such candidate. The
intermediary or conduit shall report the original source and the intended recipient of such contribution to the Commission and
to the intended recipient.

"Title 2 U.S.C. 441f. Contributions in the name of another prohibited

"No person shall make a contribution in the name of another person or knowingly permit his name to be used to effect

such contribution, and no person shall knowingly accept a contribution made by one person in the name of another person."

"Title 2 U.S.C. 441g. Limitation on contribution of currency

"No person shall make contributions of currency of the United States or currency of any foreign country to or for the
benefit of any candidate which, in the aggregate, exceed $100, with respect to any campaign of such candidate for nomination
for election, or for election, to Federal office."

"Title 18 U.S.C. 592. Troops at polls

"Whoever, being an officer of the Army or Navy, or other person in the civil, military, or naval service of the United
States, orders, brings, keeps, or has under his authority or control any troops or armed men at any place where a general or
special election is held, unless such forces be necessary to repel armed enemies of the United States, shall be fined not more
than $5,000 or imprisoned not more than five years, or both; and be disqualified from holding any office of honor, profit, or trust
under the United States.

"This section shall not prevent any officer or member of the armed forces of the United States from exercising the right
of suffrage in any election district to which he may belong, if otherwise qualified according to the laws of the State in which he
offers to vote."

"Title 18 U.S.C. 593. Interference by armed forces

"Whoever, being an officer or member of the Armed Forces of the United States, prescribes or fixes or attempts to
prescribe or fix, whether by proclamation, order or otherwise, the qualifications of voters at any election in any State; or

'Whoever, being such officer or member, prevents or attempts to prevent by force, threat, intimidation, advice or
otherwise any qualified voter of any State from fully exercising the right of suffrage at any general or special election; or

'Whoever, being such officer or member, orders or compels or attempts to compel any election officer in any State
to receive a vote from a person not legally qualified to vote; or

"Whoever, being such officer or member, imposes or attempts to impose any regulations for conducting any general
or special electior in a State, different from those prescribed by law; or

"Whoever, being such officer or member, interferes in any manner with an election officer's discharge of his duties-

"Shall be fined not more than $5,000 or imprisoned not more than five years, or both; and disqualified from holding any
office of honor, profit or trust under the United States.

'This section shall not orevent any officer or member of the Armed Forces from exercising the right of suffrage in any
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district to which he may belong, if otherwise qualified according to the laws of the State of such district."

"Title 18 U.S.C. 594. Intimidation of voters

"Whoever intimidates, threatens, coerces, or attempts to Intimidate, threaten, or coerce, any other person for the
purpose of Interfering with the right of such other person to vote or to vote as he may choose, or of causing such other person
to vote for, or not to vote for, any candidate for the offlos of President, Vice President, Presidential elector, Member of the
Senate, Member of the House of Representatives, Delegate from the District of Columbia, or Resident Commissioner, at any
election held solely or in part for the purpose of electing such candidate, shall be fined not more than $1,000 or imprisoned not
more than one year, or both.

"Title 18 U.S.C. 596. Polling armed forces

"Whoever, within or without the Armed Forces of the United States, polls any member of such forces, either within or
without the United States, either before or after he executes any ballot under any Federal or State law, with reference to his
choice of or his vote for any candidate, or states, publishes, or releases any result of any purported poll taken from or among
the members of the Armed Forces of the United States or including within it the statement of choice for such candidate or of such
votes cast by any member of th6 Armed Forces of the United States, shall be fined not more than $1,000 or Imprisoned for not
more than one year, or both.

"The word 'poll' means any request for information, verbal or written, which by its language or form of expression
requires or implies the necessity of an answer, where the request Is made with the intent of compiling the result of the answers
obtained, either for the personal use of the person making the request, or for the purpose of reporting the same to any other
person, persons, political party, unincorporated association oe corporation, or for the purpose of publishing the same orally, by
radio, or in written or printed form."

"Title 18 U.S.C. 602. Solicitation of political contributions

"It shall be unlawful for-

(1) a candidate for the Congress;

(2) an individual elected to or serving in the office of Senator or Representative in, or Deiegate or Resident
Commissioner to, the Congress;

(3) an officer or employee of the United States or Any department or agency thereof-, or

(4) a person receiving any salary or compensation for services from money derived from the Treasury of the United
States to knowingly solicit, any contribution within the meaning of section 301(8) of the Federal Election Campaign Act of 1971
from any other such officer, employee, or person. Any person who violates this section shall be fined not more than $5,000 or
imprisoned not more than three years, or both."

'Title 18 U.S.C. 603 Making political contributions

"(a) It shall be unlawful for an officer or employee of the United States or any department or agency thereof, or a person receiving
any salary or compensation for service from money derived from the Treasury of the United States, to make any contribution
within the meaning of section 301(8) of the Federal Election Campaign Act of 1971 to any other such officer, employee or person
or to any Senator or Representative in, or Delegate or Resident Commissioner to, the Congress, if the person receiving such
contribution is the employer or employing authority of the person making the contribution. Any person who violates this section
shall be fined not more than $5,000 or imprisoned not more than three years, or both.

"(b) For purposes of this section, a contribution to an authorized committee as defined in section 302(e)(1) of the Federal Election

Campaign Act of 1971 shall be considered a contribution to the individual who has authorized such committee."

"Title 18 U.S.C. 606. Intimidation to secure political contributions

"Whoever, being one of the officers or employees of the United States mentioned in section 602 of this title, discharges
or promotes, or degrades, or in any manner changes the official rank or compensation of any other officer or employee, or
promises or threatens so to do, for giving or withholding or negle'ting to make any contribution of money or other valuable thing
for any political purpose, shall be fined not more than $5,000 or imprisoned not more than three years, or both."

'Title 18 U.S.C. 607. Place of solicitation

'(a) It shall be unlawful for any person to solicit or receive any contribution within the meaning of section 301(8) of the Federal
Election Campaign Act of 1971 in any room or building occupied in the discharge of official duties by any person mentioned in

76-10



DOD DIRECTIVE 1344.10, -POLITICAL ACTIVITIES By MEMBERS OF THE ARMED FORCES'

section 603, or In any navy yard, fort, or arsenal. Any person who violates this section shall be fined not more than $5,000 or
imprisoned not more than three years, or both.

(b) The prohibition In subsection (a) shall not apply to the receipt of contributions by persons oa the staff of a Senator or
Representative In, or Delegate or Resident Commissioner to, the Congress, provided, that such contributions have not been
solicited In any manner which directs the contributor to mall or deliver a contribution to any room, building, or other facility
referred to In subsection (a), and provided that such contributions are transferred within seven days of receipt to a political
committee within the meaning of section 302(e) of the Federal Election Campaign Act of 1971. 1,'

"litle 18 U.S.C. 609. Uso of military authority to influence vote of member of Armed Forces

"Whoever, being a commissioned, noncommissioned, warrant, or petty officer of an Armed Force, uses military
authority to influence the vote of a member of the Armed Forces or to require a member of the Armed Forces to march to a
polling place, or attempts to do so, shall be fined in accordance with this title or imprisoned not more than five years, or both.
Nothing in this section shall prohibit free discussion of political issues or candidates for public office.
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SUBPART A: GENERAL PROVISIONS

Sec. 2634.101 Authority.

The r.-gulation In this part Is Issued pursuant to the suthodty of ttl I of th Ethis in Govemewvt Act of 1978, (Pub. L
95-521, as amended) ("the Act") as modified by the Ethics Reform Act of 199 (Pub. L. 101-194. as amended by Pub. L
101-280) ("the Reform Act"); section 502 of the Reform Act; and section 201 (d) of Executive Order 12674 of April IZ 19 69,
as modified by Executive Order 12731 of October 17, 1990.

Sec. 2634.102 Purpose and overview.

(a) This regulation supplements and implements tWe I of the Act and section 201(d) of Executive Order 12674 (as
modified by Executive Order 12731) with respect to executve branch employees, by setting forth more specifically the
uniform procedures and requirements for financial disclosure and for the certification and use of qualified blind and diversified
trusts. Additionally, this regulation implements section 502 of the Reform Act by establishing procedures for executive branch
personnel to obtain Certificates of Divestiture, which permit deferred recognition of capital gain in certain instances.

(b) The rules in this part govern both the public and confidential (nonpublic) financial disclosure systems, except as
totherwise indicated. Subpart I of this part contains special rules unique to the confidential disclosure system.

Sec. 2634.103 Executive agency supplemental regulations.

(a) This regulation is intended to provide uniformity for executive branch financial disclosure systems. However, an
agency may, subject to the prior written approval of the Office of Government Ethics, issue supplemental regulations
implementing this part. if necessary to address special or unique agency circumstances. Such regulations:

(1) Shall be consistent with the Act, Exeutive Orders 121374 and 12731, and this part; and

(2) Shall Impose no additional reporting requirements on ether public or confidential filers, unless
specifically authorized by the Office of Government Ethics as supplemental confidential reporting.

Note: Supplemental regulatiots w;;: not be used to satisfy the separate requirement of 5 U.S.C. App. (Ethics in Government
Act of 1978, Section 402(d)(1)) that each agency have established written procedures on how to collect, review, evaluate,
and, whure appropriate, make publicly availab;e, financial disclosure statements filed with it.

(b) Requests for approval of supplemental regulations under paragraph (a) of this section shall be submitted in
writing to the Office of Government Ethics, and shall set forth the agency's need for any proposed supplemental reporting
requirements. See 2634.901 (b) and (c).

(c) Agencies should review all of their existing financial disclosure regulations to determine which of those
regulations must be modified or revoked in order to conform with the requirements of this part. Any amendatory agency
regulations shall be processed in accordance with paragraphs (a) and (b) of this section,

Sec. 2634.104 Policies.

(a) Titde I of tho Act requires that high-level Federal officials disclose publicly their personal financial interests, to
ensure confidence in the integrity of the Federal Government by demonstrating that they are able to carry out their duties
without compromising the public trust. Title I also authorizes the Office of Government Ethics to establish a confidential
(nonpublic) financial disclosure system for less senior executive branch personnel in certain designated positions, to facilitate
internal agency conflict-of-interest review.

(b) Public and confidential financial disclosure serves to pre.ent conflicts of interest and to identify potential
conflicts, by providing for a systematic review of the financial interests of both current and prospective officers and
employees. These reports assist agencies in administering their ethics programs and providing counseling to employees.

(c) Financial disclosure reports are not net worth statements. Financial disclosure systems seek only the information
that the President, Congress, or OGE as the supervising ethics office for the executive branch '-as deemed relevant to the
administration and application of the criminal conflict of interest laws, other statutes on ethical conduct or financial interests,
and Executive orders or regulations on standards of ethical conduct

(d) Nothing in the Act or this part requiring reporting of information or the filing of any report shall be deemed to
authorize receipt of income, honoriarl, gifts, or reimbursements: holding of'aseets, liabilities, or positions; or involvement in
transactions that are prohibited by law, Executive order or regulation.

(e) The provisions of te I of the Act and this part requiring the reporting of information shall supersede any general
requirement under any other provision of law or regulation on the reporting of information required for purposes of preventing
conflicts of interest or apparent conflicts of interest. However, the provisions of title I and this part shall not supersede the
requirements of 5 U.S.C. 7342 (the Foreign Gifts and Decorations Act).
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(f) This regulation is Interiled to b. gender-neutral; therefore, use of the terms he. his. and him include she, her*, " "N
and her, and vice versa.

Sec. 2634.105 Definilflouis.

For purposes of this part

(a) Act means the Ethirm In Government Act of 119719 (Pub. L. 965-6211, sr. amenided), as modified by the Ethics
Reform Act of 196 (Pub. L. 101-194,e ameannded).

(b) Agency mfeanis any executive agency as defined In 5 U.S.C. 105 (any executive dapartment, Government
corporation, or independent establishment In the exec*'ive branch), any military department as defined hIn 5 U.S.C. 10M2, and
the Postal Service aced the Posta Rafte Commission. It does niot include thes General Aconunting Office.

(c) Confidential filer. For the definition of "uonfidential filer," see 2634.904.

(d) Dependent child means, when used wikh respect to any reporting Individual, any individual who Is a son,
daughter, stepson, or stepdatoghter and who:

(1) Is unmarried, under oge 21, and Mng in the household tif the reporting individual; or

(2) Is a dependent of the reporting individual within the meaning of section 152 of the Internal Revenue
Code of 1986.25 U.S.C. 1.52.

(e) Designate agency elhics official meens the primary officer or emrployee who is designated by the head of an
agency to administer the provisions of tide I cof the Act and this part within an agency, and in his absence the alternate who is
designated by the heaid of the agency. The term aleo Includies a dusgl of such an official unless oitherwise Indicated. See
subpart 8 of part 268M of thi chapter an the appointment edadidioa reeponsiblllles of a designated agency ethics official
and alternate.

(f) Executive branch means a%~ agency as defined in paragraph (b) of Othi section and any other entity or
administrative unit In the executibve branch.

(g) Filer is used inteichangeebly with "reportin individua," and nwv refer to a 'confidential W~r as defined in)
paragraph fc) of this section, a 'public Misr." as defined in paragraph (in) of this section, orea ncin*.Ae or candidate as
described in 2634.201.

(h) Gift means a payment, advance, forbearance, runderin, or deposit of mioney, or anything if value, unless
consideration of equal or greater value is received by toe donoir, but does niot includle:

(1) Bequests and oi wne forms of inheritance;

(2) Suitable mementos of a function honoring the reporting indivioual;

(3) Food, lodgina, tranuportaioet , and enterteinment provioied by a Worv'ign goveri iment within a fortign
country or by the United States Government, the District of Columbia, or a SL.ate or local govemme.'t or politics1 subdivision
thereof;

(4) Food and beverages which are not consumed in connecion witt' a gift cl overnight kudgitig;

(5) Communications to the offices of a reporting individual, including subscriptions to no spapers ana
periodicals; or

(6) Consumable products provided by home-State businesser to the offices of the President or Vice
President, if those products are intended for consumptioi by persons other than the President or Vice President.

(i) Honorarium means a payment of mfoney or enyft4l. of valuie for an appearmno., espech, or article. For guidance
on the p. opnety of f eceivng honoraria, see pas 2638 of this subchapter.

0) Income mesan all Income from whatever source derived. It incluides but is not iirnw v% the folilowlig qIterms:
earned incoime such as compensat'io for services, fees, oommiselorovi, salaries, wags and similair WtVms; Wross Incom
derived from business (and net income If the Individual elects to Incude it)r gains derived fr'om dealings in r. mropw kwcludin
capital gains; interest; rents, royalties; dividends; annuities; incomes from tthy imiisstrn3nt portion of lie Insurance and
endowment contracts; pensions; Ilicorne from discharge oi r lndbt~dress; dsti~butivc share of partnership Income, and
income from an interest in an estate or trust. The term inclUdes all Income items, regardless of whether they are taxable for
Federal income tax purposes, such as interest on municipal bonds. Generally, income means "gross incxWe as determined
in conformity with the Internal Reveue Service principles at 26 CFR 1 .61 -1 through 1.61-15 and 1.61-21.
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(k) Personal hospdtality of any individual means, hospitality extended for a nonbusineis purpose by on ndyv•ldual,
not a corporation or organization, at the pcrsonal residence of or on property or facllitles owned by that individual or his
family.

(1) Personal residence means any real property used excduavely am a private dwelling by the reporting individual or
his e•:o*e, whicl is not rented out during any portion uf the rportfg period. The term is not limited to ones domIcle: there
inay be more than one personal residence, ircluding a vacation home.

(m) Public filer. For the definition of 'public fier, see 2634.202.

(n) Reimbursement means any payment or other thinq of value reevd by the reporting incividual (other than gifts,
as defined in paragraph (h) of this section) to cover travokelated expenses of such individual, other than those which are:

(1) Provided by the United States Government, the District of Colurnb.a, ora a tate or local government or
pilitical subdivision thereof;

(2) Required to be reported by the reporting irdividual under 5 U.S.C. 7342 (the Foreign Gifts and
Decoratinns Act); or

(3) Required to be reported under section 304 of the Federal Election Campaign Act of 1971 (2 U.S.C.
434)(relatin0 to reports of campaign contributions).

Note: Payaents which are not made to the individual are not reimbursements for purposes of this part. Thus, payments made
mo the filees employing agency to cover official travel-related spenae do not fit this definition of reimbursement For
example, payments being accepted by the agency pursuant to statutory authority such as 31 U.S.C. 1353, as implemented by
41 CFR part 304-1, are not considered reimbursements under this part 2634, because they are not payments receivead by the
reporting individual. On the other hand, travel payments r-ade to the employee by an outside entity 1or private travel are
considered rembursements for purposes of this part. Ukewise, travel payments receivd• from certain nonprofit entities under
authorkt of 5 U.S.C. 4111 are considered reimbursements, even though for offirl A ravel, since that statue specifies that
such payments must be made to the individual directly (with prior approval from the individual's agency).

(o) Relative means an individual who is related to the reporting individual, ce fWtwer, mother, son, daughter, brother,
sister, uncle, aunt, great uncle, great aunt, first cousin, nephew, niece, husband, wile, grandfather, grandmother, grandson,
granddaughter, father-in-law, mother-In4aw, son-In-law, daughter-In-law, brother-ilaw. sister-in-law, stepfather, stepmother,
stepson, stepdaughter, stepbrother, stepsister, half brother, half sister, or who is tii grnndtather or grandmother of the
spo' .a of the reporting Individual, and shall be deemed to Incude the fian,, or fiansee of the reporting individual.

(p) Rsporfing individual is used interoIngewy with "filer," and may refer to a 'confidential fs ae defined in
2634.904, a "public f5We' as defined in 263M4.20Z a a nominee or candidate as described in 2634.201.

(q) Reviewing official means the designated agency ethics official or his delegate, the Secretary concerned, the
head of the agency, or the Director of the Office of Government Ethirs.

(r) Secretary concerned t-zs the meaning set forth in 10 U.S.C. I1G1(8) (relating tW the Secretaries of the Army,
Navy, Air Force, and for conrtain Coast Guard matters, the Secretary of Transportation); -ind, in addition, means:

(1) The fecretary of Commerce, in matters concerning the National Oceanic and Atmospheric
Administration;

(2) Tha• Secretary of Health and Human Services, with respect to mattoru concerning the Public Health
Service; and

(3) The Secretary of State with respoct to matters concerning the Foreign Service.

(s) Special Government employee has the meaning given to that term by the first sentence of 18 U.S.C. 202(a): an
officer or employee of an agency who is retained, designated, appointed, or employed to perform temporary duties, with or
without compensation, for not to exceed 130 days during any period of 365 consecutbv days, either on a full-time or
intermittent basis.

(t) Value means a good faith •*timate of the fair market value if the exact value is neither known nor easily
obtainable by the reporting individual wihout undue hardship or expense. In the case of any interest in property, ee the
alternative valuation options In 2634.301(e). For gifts and reimbursements; see 2634.304(e).
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SUBPART B: PERSONS REQUIRED TO FILE PUBLIC FINANCIAL DISCLOSURE REPORTS

Sec. 2634.201 General requirements, filing dates, and extensions.

(a) Incumbents. A public filer as defined In 2834.202 of this subpart who, during any calendar year, performs the
duties of his position or office, as described in that section, for a period In excess of 60 days shall file a public financial
disclosure report cintsinlng the Information prescribed in subpart C of this part, on or before May 15 of the succeeding year.

Example 1. An SES official commences performing the du"es of his position on November 15. He will not be
required to file an Incumbent report for that calendar year.

Example 2. An employee, who Is classified at GS-15, Is assigneci to fill an SES position In an acting capacity, from
October 15 through December 31. Having performed the duties of a covered position for more than 60 days during the
calendar year, he will be required to file an incumbent report.

(b) New entrants.

(1) Within 30 days of assuming a public filer position or office described in 2634.202 of this subpart, an
individual shall file a public financial disclosure report containing the information prescribed in subpart C of this part.

(2) However, no report shall be required if the individual:

(i) Has, within 30 days prior to assuming such position, left another position or office for which a
public financial disclosure report under the Act was required to be filed; or

(ii) Has already filed such a report as a nominee or candidate for the position.

Example: Y, an employee of the Treasury Department who has previously filed reports in accordance with the rules
of this section, terminates employment with that Department on January 12, 1991, and begins employment with the
Commerce Department on February 10, 1991, in a Senior Executive Service position. Y is not a new entrant since he has
assumed a position described in
2634.202 of this subpart within thirty days of leaving another position so described. Accordingly, he need not file a new report
with the Commerce Department.

Note: While Y did not have to file s new entrant report with the Commerce Department, that Department should request a
copy of the lest report which he filed with the Treasury Department. so that Commerce could determine whether or not there
would be any conflicts or potential conflicts in connection with Y's new employment Additionally, Y will have to file an
Incumbent report coveing the 1990 calendar year, in accordance with paragraph (a) of this section, due not later than May
15, 1991, with Commerce, which should providt a copy to Treasury so that both may review i.

(c) Nominees.

(1) At any time after a public announcement by the President or President-elect of his intention to
nominate an individual to an executive branch position, appointment to which requires the advice and consent of the Senate,
such individual may, and In any event within five days after the transmittal of the nomination to the Senate shall, file a public
financial disclosure report containing the information prescribed in subpart C of this part.

(2) This requirement shall not apply to any individual who is nominated to a position as:

(i) An officer of the uniformed services; or

(ii) A Foreign Service Officer.

Note: Although the statute, 5 U.S.C. app. (Ethics in Government Act of 1978, section 101 (b)(1)). exempts uniformed service
* officers only if they are nominated for appointment to a grade or rank for which the pay grade is 0-6 or below, the Senate *

* confirmation committees have adopted a practice of exempting all uniformed service officers, unless otherwise specified by *

* the committee assigned. *

(3) Section 2634.605(c) providea expedited procedures in the case of individuals described in paragraph

(c)(1) of this section. Those individuals referred to in paragraph (cX2) of this section as being exempt from filing nominee
reports shall file new entrant reports, If required by paragraph (b) of this section.

(d) Candidates. A Candidate (as defined in section 301 of the Federal Election Campaign Act of 1971, 2 U.S.C.
431) for nomination or election to the office of President or Vice President (other than an incumbent) shall file s public
financial disclosure report containing the information prescribed in subpart C of this part, in accordance with the following:

(1) Within 30 days of becoming a candidate on or before May 15 of the calendar year iw which the
individual becomes a candidate, or whichever is later, but in no event later than 30 days before the election; and
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(2) On or before May 15 of each successive year an Individual continues to be a candidate. However, In
any calendar year In which an individual continues to be a candidate but all elecions, relating to such candidacy were held In
prior calendar years, tie Individual need not file a report unless he becomes a candidate for a vacancy during that year.

Example. P became a candidate for President In Januiry 1991. P will be required to file a public financial disoclure
report on orbefore May 15, 1991. I P had become a candidate on June 1, 1991, he would have been required to file a
disclosure report within 30 days of that date.

(e) Termination of employment

(1) On or before the thirtieth day after termination of employment from a public filer position or office
described in 2634.202 of this subpart, an individual shall file a public financial disclosure report containing the Information
prescribed in subpart C of this part.

(2) However, If within 30 days of such termination the individual assumes employment in another position
or office for which a public report under the Act is required to be filed, no report i"hall be required by the provisions of this
paragraph. See the related Example in paragraph (b) of this section.

(f) Extensions. The reviewing official may, for good cause shown, grant to any public filer or class thereof an
extension of time for filing which shall not exceed 45 days. The Director of the Office of
Government Ethics, for good cause shown, may grant an additional extension of time which shall not exceed 45 days. The
employee shall set forth specific reasons for such additional extension, which shall be forwarded to the Director through the
reviewing official. The reviewing official shall also submit his comments on the request. (For extensions on confidential
financial disclosure reports, see 2634.903(d).)

Sec. 2634.202 Public filer defined.

The term publc 11er includes:

(a) The President;

(b) The Vice President;

(c) Each officer or employee in the executive branch, including a special Government employee as defined in 18
U.S.C. 202(a), whose position is classified above GS-15 of the General Schedule prescribed by 5 U.S.C. 5332, or the rate of
basic pay for which is fixed, other than under the General Schedule, at a rate equal to or greater than 120% of the minimum
rate of basic pay for GS-15 of the General Schedule; each member of a uniformed service whose pay grade is at or in exces
of 0-7 under 37 U.S.C. 201; a"d each offlier or employee In any other position determined by the Director of the Office of
Government Ethics to be of equal classification;

(d) Each employee who is an administrative law judge appointed pursuant to 5 U.S.C. 3105;

(e) Any employee not otherwise described in paragraph (c) of this section who is in a position in the executive
branch which is excepted from the competitive service by reason of being of a confidential or policymaking character, unless
excluded by virtue of a determination under 2634.203 of this subpart;

(f) The Postmaster Generut, the Deputy Postmaster General, each Governor of the Board of Governors of the
United States Postal Service and each officer or employee of the United States Postal Service or Postal Rate Commission
whose basic rate of pay is equal to or greater than 120% of the minimum rate of basic pay for GS-15 of the General
Schedule;

(g) The Director of the Office of Government Ethics and each agency's primary designated agency ethics official;

(h) Any civilian employee not otherwise described in paragraph (c) of this section who is employed in the Executive
Office of the President (other than a special Government employee, as defined in 18 U.S.C. 202(a)) and holds a commission
of appointment from the President; and

(i) Anyone whose employment In a position or office described in paragraphs (a) through (h) of this section has
terminated, but who has not yet satisfied the filing requirements of 2634.201(e) of this subpart.

Note: References In this section and In 2634.203 and 2634.904 to po"ion classification have been adjusted to reflect
elimination of General Schedule classlficetions GS-16, GS-17, and GS-18 by the Federal Employees Pay Comparability Act
of 1990, as incorporated in section 529 of Public Law 101-509.

Sec. 2634.203 Persons excluded by rule.

(a) In general. Any individual or group of individuals described in 2634.202(e) of this subpart (relating to positions of
a confidential or policy-making character) may be excluded by nle from the public reporting requirements of this subpart
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when the Director of the Office of Government Ethics determines, in his sole discretion, that suc:. exclusion would not affect
adversely the integrity of the Government or the public's confidence in the integrity of the Government.

(b) Exclusion determination. The determination required by paragraph (a) of this section has been made for the
following group of Individuals who, therefore, may be excluded fron the public reporting requirements of this subpart,
pursuant to the procedures In paragraph (c) of this section: Individuals In any position classified at GS-15 of the General
Schedule or below, or the rate of basic pay for which Is Was than 120% of the minimum rate of basic pay fixed for GS-1 5, who
have no policy-making role with respect to agency programs. Such individuals may Include chauffeurs, private secretaries,
stenographers, and others holding positions of a similar nature whose exclusion would be consistent with the basic criterion
set forth in paragraph (a) of this section. See 2634.904(d) for possible coverage by confidential disclosure rules.

(c) Procedure,

(1) The exclusion of any individual from reporting requirements pursuant to this section will be effective as
of the time the employing agency files with the Office of Government Ethics a list and description of each position for which
exclusion is sought, and the identity of any incumbent employees in those positions. Exclusions should be requested prior to
due dates for the reports which such employees would otherwise have to file. A subsequent list or description showing any
additions to or deletions from the original submissions, or a statement that no changes have been made, must be filed
annually with the Office of Government Ethics on or before May 15.

(2) If the Office of Government Ethics finds that one or more positions has been improperly excluded, it
will advise the agency and set a date for the filing of the report.

Sec. 2634.204 Employment of sixty days or less.

(a) In general. Any public filer or nominee who, as determined by the official specified in this paragraph, is not
reasonably expected to perform the dudes of an office or position described in 2634.201(c) or 2634.202 of this subp.art for
more than 60 days in any calendar year shall not be subject to the reporting requirements of 2634.201 (b), (c), or (e) of this
subpart. This determination will be made by:

(1) The designated agency ethics official or Secretary concerned, in a case to which the provisions of
2634.201 (b) or (e) of this subpart (relating to new entrant and termination reports) would otherwise apply; or

(2) The Director of the Office of Government Ethics, in a case to which the provisions of 2634.201(c) of
this subpart (relating to nominee reports) would otherwise apply.

(b) Alterative reporting. Any new entrant who is exempted from filing a public financial report under paragraph (a)
of this section and who is a special Government employee is subject to confidential reporting under 2634.903(b). See
2634.904(b).

(c) Exception. If the public filer or nominee actually performs the duties of en office or position referred to in
paragraph (a) of this section for more than 60 days in a calendar year, the public report otherwise required by:

(1) Section 2634.201 (b) or (c) of this subpart (relating to new entrant and nominee reports) shall be filed
within 15 calendar days after the sixtieth day of duty; and

(2) Section 2634.201 (e) of this subpart (relating to termination reports) shall be filed as provided in that

paragraph.

Sec. 2634.205 Special waiver of public reporting requirements.

(a) General rule. In unusual circumstances, the Director of the Office of Government Ethics may grant a request for
a waiver of the public reporting requirements under this subpart for an individual who is reasonably expected to perform, or
has performed, the duties of an office or position for fewer than 130 days in a calendar year, but only if the Director
determines that:

(1) The individual is a special Government employee, as defined in IS U.S.C. 202(a), who perfonns
temporary duties either on a full-time or intermittent basis;

(2) The individual is able to provide services specially needed by the Government;

(3) It is unlikely that the individual's outside employment or financial interests will create a conflict of
interest; and

(4) Public financial disclosure by the individual is not necessary under the circumstances.
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(0) Procedure.

(1) Requests for waivers must be submitted to the Office of Government Ethics, via the requester's
agency, within 10 days after an employee learns that he will hold a position which requires reporting and that Iva wll serve in
that position for more than 60 days In any calendar year. or upon serving in such a position for nme than 60 days, whichever
Is earlier.

(2) The request shall consist of:

(I) A cover letter which Identifies the individual and his position. stA the aper•xlmate numll.ber
of days in a calendar year which he expects to serve in that positlio, and requests a waiver of public reprA dng requirements
under this secton;

(ii) An encklsure which states the reasons for the individual's belief that the cc nditions of
paragraphs (a) (1) through (4) of this section are met in the particular case; and

(iii) The report otherwise required by this subpart B, as a factual basis for the determination
required by this section. The report shall bear the legend at the top of page 1: "CONFIDENTIAL: WAIVER iEQUEST
PENDING PURSUANT TO 5 CFR 2634.205."

(3) The agency in which the individual serves shall advise the Office of Government E'tiics as to the
justification for a waiver.

(4) In the event a waiver is granted, the report shall not be subject to the public disck sure requirements of
2634.603; however, the waiver request cover letter shall be subject to those requirements. In the event tiat a waiver is not
granted, the confidential legend shall be removed from the report, and the report shall be subject tc public disclosure;.
however, the waiver request cover letter shall not then be subject to public disclosure.

SUBPAKT C: CONTENTS OF REPORTS

Sec. 2634.301 Interests In property.

(a) In general. Each financial disclosure report filed pursuant to this part, whether public or cnfidential, shall include
a brief description of any Interest In property held by the filer at the end of the reporting period In a tr.Je or business, or for
investment or the production of income, having a fair market value in excess of $1,000. In the case d' public financial
disclosure reports, the mport shall desWnamt the category of value of the property in accordance wilt paragraph (d) of this
section. Each Item of real and personal property shaHl be disclosed separately. Note that for individuw l Retirement Accounts
(IRA's). brokerage accounts, trusts, mutual or pension funds and other entities with portfolio holdings, each undedying asset
must be separttely disclosed, unless the entity qualifies for special treatment under 2634.310 of thh; subpert.

(b) Types of property reportable. Subject to the exceptions in paragraph (c) of this sectl o. examples of the types of
property required to be reported Include, but are not limited to:

(1) Real estate;

(2) Stocks, bonds, securities and futures contracts;

(3) Livestock owned lor commercial purposes;

(4) Commercial crops, either standing or held in storage;

(5) Antiques or art held for resale or investment;

(6) Beneficial interests in trusts and estates;

(7) Depmits in banks or other financial institutions;

(8) Persions and annuities;

(9) Mutual funds;

(10) Accounts or other funds rcaNewhle; and

(11) Capital accounts or other r•set ownership in a business.
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(c) Exceptions. The followirn property interests are exempt from the reporting requirements under paragraphs (a)
and (b) of this section:

(1) Any personal liability owed to the filer, spouse, or dependent child by a spouse, or by a pcrent. brother,
sister, or child of the filer, spouse, or dependent child;

(2) Personal savings accounts (defined as any form of deposit inl a bank, savings and loan asociation,
credit union, or similar financial institution) in a single financial ititution or holdings in a single money market mutual fund,
aggregating $5,000 or less in that institution or fund;

(3) A personal residence of the filer or spouse, as defined in 2634.105(l); and

(4) Financial interests In any retirement system of the United fitates (including the Thrift Savings Plan) or
under the Social Security Act

(d) Valuation categories. The valuation categories specified for property items on public financial disclosure reports
are as follows:

(1) Not more than $15,000;

(2) Greater than $15,000 but not more than $50,000;

(3) Greater than $50,000 but not more than $100,000;

(4) Greater than $100,000 but not more than $250,000;

(5) Greater than $250,000 but not more than $500,000;

(6) Greater than $500,000 but not more than $1,00,000; aid

(7) Greater than $1.000,000.

(e) Valuation of interests in property. A good faith estimate of the fair market value of interests In property may be
made in any case in which the exact value cannot be obtained without undue hardship or expense to the filer. Fair market
value may also be determined by:

(1) The purchase price (in which case, the filer should inibcate date of purchase);

(2) Recent appraisal;

(3) The assessed value for tax purposes (adjusted to rlect the nrrArket value of the property used for the
assessment if the assessed value is computed at less than 100 percent of tiat market value);

(4) The year-end book value of nonpublicly traded stock, the year-end exchange value of corporate stock,
or the face value of corporate bonds or comparable securities;

(5) The net worth of a business partnership;

(6) The equity value of an individually owned busieims; or

(7) Any other recognized indication of value (such as the lst asa. on a stork exchange).

Example 1. An official has a $4,000 savings account in Bank A. His spouse has a $2,500 certificate of deposit
issued by Bank B and his dependent daughter has a $200 savings account in Bank C. The official does not have to disclose
the deposits, as the total value of the deposits in any one bank does not exceed $5,000. Note, hcwever, that the source, and
if he is a public filer the amount, of interest income from any bank Is required to be reported under 2634.302(b) of this subpart
if it exceeds the reporting threshold for income. See 2634.309 of this subpart for diselosure coverage of spouses and
dependent children.

Example 2. Public filer R has a collection of post-Impressionis paintings which have beal carefully slacted over
the years. From time to time, as new paintings have been soquired to add to the collection, R has made sales of both less
desirable works from his collection and pointings of various schools which me acquired through Inhertance. Under thes
circumstanoes, R must report the value of all the pintings he retains as interets in property pursuant. to this ection, as weln
as Income from the sales of paintings pursuant to 2634.302(b) of this subpewt Recurrent sales from a oolection indicate that
the collection is being held for investment or the production of Inoome.

Example 3. A reporting individual has investIments which her Iboker holds as an IRA and invests in tocks, boi As,
and mutual funds. Each such asset having a fair market value in excess of $1,0%) at the close of the reporting period must be
separately listed, and size the value must be shown if she is a public filer. See 2634.311(c) of this subpart for attachment of
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brokerage statements in lieu of listing, in the event of extensive holdings. Note that for a mutual fund held in this IRA
investment account. Its underlying assets must also be separately detailod, unless it qualifies as an excepted investment
fund, pursuant to 2634.310 of this subpai t.

Sec. 2634.302 Income.

(a) Noninvesrnent Income.

(1) Each financial disciosure report filed pursuant to this part, whether public or confidential, shall disclose
the source, type, and in the case of public financial disclosure reports the actual amount or value, of earned or other
noninvesto t income in excess of $200 fom any one source which is receaved by the filer or has accrued to his henefit
during tie reporting period, including:

(i) Salaries, fees, commissions, wages and any other oompensation for personal services (other
than from United States Government employment);

(ii) Retirement benefits (other than from United States Government employment, including the
Thrift Savings Plan, or from Social Security);

(iii) Any honoraria, and the date services were provided, including payments made or to be

made to charitable organizations on behalf of the filer in lieu of honoraria; and

(iv) Any other noninvestment Income, such as prizes, awards, or discharge of indebtedness.

Note: In calculating the amount of an honorarium, subtract any actual and necessary travel expenses incurred by the
recipient and one relative. For example, if such expenses are paid or reimbursed by the honorarium source, they shall-not be
counted as part of the honorarium payment if the expenses are paid or reimbursed by the individual receiving the
honorarium, the amount of honorarum shall be reduced by the amount of such expemses.

Example 1. An official is a participant in a retirement plan of Coastal Airlines. Pursuant to such plan, the official and
his spouse receive passage on some Coastal flights without charge, and they receive passge on other flights at a
discounted fare. The difference between what Coastal charges nmmbers of the public gerally and what the official and his
spouts are charged for a particular flight is deoned income in-kind and must be disclosed by this reporting individual if it
exceeds the $200 threshold.

Example 2. An official serves on the board of directors at a bank, for which he receives a $500 fee each calendar
quarter. He also receives an annual fee of $1,500 for service as trustee of a private trust. In both instances, such fees
received or earned during the reporting period must be disclosed, and if he is a public filer the actual amount must be shown.

(2) In the case of payments In lieu of honoraria made on or after January 1, 1991, the individual shall also
file a separate oonfidential report of charitable vdcpients, in accordance with part 2636 of this chapter.

(b) Investment income. Each financial disclosure report filed pursuant to this psrt, whether public or confidential,
shall disclose:

(1) The source and type of Investment Iornme, characterized ,q dividends, rents, interest, capital gains, or
income from qualified or excepted trusts or excepted investment funds (see 2634.210 of this subpart), which is received by
the filer or aocrued to Na benefit during the reporting period, and which exceeds $200 in amount or value from any one
source. Examples Include, but are not limited to, Income derived from real estate, collectible items, stocks, bonds, no-zs,
copyrights, pensions, mutual funds, the investment portion of life insurance contracts, loans, and personal savings accounts
(as defined in 2634.301 (c)(2) of this subpart). Note that for entities with portfolio holdings, such as Individual Retirement
Accounts (IRA's), brokerage aocounts, trusts, and mutual or pension funds, each underlying source of Income must be
separately disclosed, unless the entity qualifies for special treatment under 2634.310 of this subpart. For public financial
disclosure reports, the amount or value of income from each reported source shall also be disclosed and categorized in
accordance with the following table:

(i) Not more than $1,000;

(U) Greater than $1,000 but not more than $2,500;

(iii) Greater than $2,500 but not more than $5.000;

(iv) Greater than $5,000 but not more than $15,000;

(v) Greater than $15,000 but not more than $50,000;

(vi) Greater than $50,000 but not more than $100,000;
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(vii) Greater than $100,000 but not more than $1,000,000: and

(viii) Greater than $1,000,000.

(2) The source, type, and in the case of public ftnancial disclosurm reporto the actual amount or value, of
gross income from a business, distributive share of a partnership, joint business venture income, payments from an estate or
an annuity or endowment contract, or any other items of income not otherwise covered by paragraphs (a) or (b)(1) of this
section which are received by the filer or accrued to his benefit during the reporting period and which exceed $200 from any
one source.

Example 1. An official rents ovt a portion of his residence. He receives rental income of $60u from one individual for
four months and $1,200 from another individual for the remaining eight months of the year covered by his incumbent financial
disclosure report. He must identify the property, specify the type of income (rent), and if he is a pub!ic filer indicate the
category of the total amount of rent received. (He must also disclose the asset information required by 2634.301 of this
subpart.)

Example 2. A reporting individual has three savings accounts with Bank A. One is in his name snd earned $85 in
interest during the reporting period. One is in a joint account with his spouse and earned $120 In interest One is in his name
and his dependent daughter's name and earned $35 in interest Since the aggregate interest income from this source
exceeds $200, the official must disclose the name of the bank, the type of income, and if he is a public filer, the category of
the total amount of interest earned from all three accounts. (He must also disclose the accounts as assets under 2634.301 of
this subpart if, in the aggregate, they total more than $5,000 in that bank.)

Example 3. An official has an ownership interest in a fast-food restaurant, from which she receives $10,000 in
annual income. She must specify on her financial disclosure report the type of income, such as partnership distributive share
or gross business income, and if she is a public filer indicate the actual amount of such Income. (,lditionaily, she must
describe the business and categorize its asset value, pursuant to 2634.301 of this subpart).

Sec. 2634.303 Purchases, sales, and exchanges.

(a) In general. Except as Indicated in 2634.308(b) of this subpart, each public financial disclosure Teport filed
pursuant to subpart B of this part shall Include a brief description, the date and value (using the c-tegories of value In
2634.301(d) of this subpart) of any purchase, sale, or exchange by the filer during the reporting period, In which the amount
involved in the transaction exceeds $1,000:

(1) Of real property, other than a personal residence of the filer or spouse, as defined in 2634.105(1) of this
part; and

(2) Of stocks, bonds, commodity futures, mutual fund shares, and other forms of securities.

(b) Exceptions.

(1) Any transaction solely by and between tto reporting Individual, his spouse, and dependent children
need not be reported under paragraph (a) of this section.

(2) Trans•ctionm nvoing Treasury bills, notes, and bonds; money market mutual funds or accounts; and
personal savings accounts (as defined in 2634.301 (c)(2) of this subpart) need not be reported when occurri at rats, terms,
and conditions available generally to members of the public. Ukswise, transactions involving portfolio holdings of trusts and
investment funds described In 2634.310 (b) and (c) of this subpart need not be reported.

(3) Any transaction which occurred at a time when the reporting individual was not a Federal Government
officer or employee need not be reported under paragraph (a) of this section.

iExample 1. An official sells her personal residence In Virginia for $100,000 and purchases a personal residence in
the District of Columbia for $200,000. She need not report the sale of the Virginia residence or the purchase of the D.C.
residence

Exampie 2, An official sets his beach home in Maryland for $50,000. Because he hs ren It out for one month
avery summer, it does not qualify as a personal reside•ne. He must disclose the sale under this section end any capital gain
over $200 realized on the sale under 2634.302 orhfs subpart

Example 3. An official sellis a ranch to his dependent daughter. The offloial need not report fbe sale because It isn
transaction between the reporting indkduel and a depndont child; however, any capital gain, eacept for that portion
attributable to a peronal resideno, is required to be reported under 2034.302 of this subpart.

E.xample 4 An official sels en apartment building and realizes a loss of $100,000. He must report the sale of the
building if the sale price of the property exceeds $1,000; however, he need not report anything under 2634,302 of t
subpart, as the sale did not result in a capital gain.
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Sec. 2634.304 Gifts and reimbursements.

(a) Gifts. Except as indicated in 2634.308(b) and 2634.907(a), each financial disclosure report filed pursuant to this
part, whether public or confidential, shall contain the identity of the source, a brief description, and in the case of public
financial disclosure reports the value, of all gifts aggregating $250 or more in value which are received by the filer during the
reporting period from any one source. For in-kind travel-related gifts, include a travel itinerary, dates, and nature of expenses
provided.

(b) Reimbursements. Except as indicated in 2634.308(b) and 2634.907(a), each financial disclosure report filed
pursuant to this part, whether public or confidantdal, shall contain the identity of the source, a brief description (including a
travel itinerery, dates, and the nature of expenses provided), and in the case of public financial disclosure reports the value,
of any travel-related reimbursements aggregating $250 or more in value, which are received by the filer during the reporting
period from any one source.

Note: The $250 threshold in paragraphs (a) and (b) of this section will increase if the definition of minimal value under the
Foreign Gifts and Decorations Act ever exceeds $250. Section 314(a) of Public Law 102-90 established the threshold for
financial disclosure of gifts and reimbursements as "more than the minimal value as established by section 7342(a)(5) of tit
5, United States Code, or $250, whichever is greater."

(c) Exclusiorns. Reports need not contain any information about gifts and reimbureementa to whict' the provisions of
this section would otherwise aipply which are received from relatives (soe 2634.205(o)) or during a period in which the filer
was not an officer or employee of the Federal Gevernment. Additiorally, any food, lodging, or entertainment received as
"personal hospitality of any individual," as defined in 2634.105(k), need not be reported. See also exclusions specified in the
definitions of gift and reimbursement, at 2E34.105(h) and (n).

(d) Aggregation exception. Any gift or ieimbursement with a fair market value of $100 or less need not be
aggregated for purposes of the reporting rules of Otis section. However, the acceptancE of gifts, whether or not reportable, is
subject to the restrictions imposed by Executive Order 12674, as modified by Executive Order 12731, and th Iiplernenting
regulations on standards of ethical conduct,

Note: The aggregation exception for gifts or reimbursements with a fair market value of $100 or less will inurease if the
definition of minimal value under the Foreign Gifts and Decoratns Act ever exceeds $250. Section 314(a) of Public Law
102-90 established the aggregation exception for "any gift with a fair market vwlue of $100 or less, as "djusted at the same
time and by the same percentage as the minimal value is adjusted" above $250 pursuant to 5 U.S.C. 7342(s)(5).

Example 1. An official aceplat a print, a pen and pencil set, ad a letter opener from a community service
organization he has worked with solely in his private capacity. He determines, in acoordance with paragraph (a) of this
section, that these gift ae valued as follows:

Gift 1--Print. $150
Gift 2-Pen and pencl set $105
Gift 3-Letter opene. $20

The official must disclose Gifts 1 and 2, since together they aggregate $250 or more In value from the same source. Gift 3
need not be aggregated, because its value does not exceed $100.

Example 2. An official receives the following gifts from a single source:
1. Dinner for two at a local resturMnt-$120.
2. Round-tip tax fare to meet donor at the resteu; ant-$25.
3. Dinner at donors city rlodenc-(value uncertain).
4. Round-tip airline toransprtation and hotel aomim.oadtions to visit Epoot Center in Florkia-,400.
5. Weekend at donces cmnty home, inocldn duck hunting and ten matoh-(vlue uncertain).

The official need only disclose Gift 4. Gdt I fals within the excepin in 2834.105(h) for food and beverages not consumed in
connection with a gift of overnight lodging. Gifts 3 and 5 need not be disclosed because they fall wWn the exception frur
personal hospital•ty of an individual. GAt 2 need not be aggregated and reported, because No vkle does not exceed $100

Example 3. An official rvemee free tickets from en outside source for himself and his sp•, w se to attend en awards
banquet ata local club. The value of each Wtk is $130. Evot though this is git which exoceeds the $2 thweshold amount
for disclosure, the official need not report It, boeae of the exmton in 2•34.106(h) for food and beverages not consumred in
con~nection with a gif of overnight: lodging.

Now Prior to accepting this gift of tickts, 1h indduf heud consult ethics oials at is agency to dosmifn whether
standards of ondut nulea wil permill acosp~ice, depenhdWingr whether or not the donor isea prohibited source aind the
exact nature of toe eavnt.

Example 4. An official is asked to speak at an .ofow meetin an a mrer whch is ure t to her dfloa
dutis* and her agen~cy. The round-trip aIrfare exceeds $250. If the offiia pays far fth §ckr and is tha reimbursed by the
organization to which she spoke, she must disclose this reimbursement under paragraph (b) of this soction. .1 the
organization simply provided the ticket, Oth must be discosed *a a gift under paragroph (a) of this seaton.
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(e) Valuation of gifts and reimbursements. The value to be assigned to a gift or reimbursement is its fair market
value. Ft.' most reimbc.rsemnents, this will be the amount actually received. For gifts, the valuc should be determit ad in one of
the following manners:

(1) If the gift has been nevly purchased or is readiIy available in the market, the. value shall t a its retail
price. The filer need riot contact the donor, but may contaci a retail estaNishment se~ing -1miar items to determ.ine the
present cost in the market.

(2) If the term is niot readily available in the markeii, such as a p.eue of arta she.-idmade it~..or an
antique, the filer may make a good faith estimate of the value of the item.

(3) The to, m readily available in the market means that an iter, generally Is awillable for rftail purchain in
the metropolitan area nearest to the officla?'s residence.

Example 1. Items such as a pen and pencil set, letter opener, leather casw or er~gravad pen are generally a' ilable
in the market and can be determined by contacting stores which sell like items and ascertaining tii~i retall price of eaco.

Example 2. The value of a dinner at a restaurant can either be the actual cost of the reported dinners or the,
approximate value, based on the posted fare of the restauraitt The filer neod niot askc to see fth check.

Note: The market value of a ticket entitling the holder to attnd an event which includes food, refreý;hmenth-, entertamrment or
other benefits is the face value of the ticket, which may exceed the actual cost of the food end other benefits.

(f) Waiver rule in the case of certain gifts-

(1) In general. In unusual cases, a gift as c(efiwd in 2634. 1 O(h) need not be aggrsgated und-.r this
section by public. filers, If fth Director of the Office of Government Ethics receives a written raqusct for and is ivues a waiver
after determining that:

(I) Both the basis of the relationship betwwer the granior a td the grentee and 0 ie moitivation
behind the gift are entirely personal; and

(ii) No countervailing puiblic purpose requjires public disclosure of the nature, toure., #I I value
of the gift.

(2) Pubfc disclosure of waiver requiest If approved, the cove. letter requesting the waiver shall! be silbject
to the public disiclosure requirements In 2834.603 of this part,

(3) Proeodure. A public filler seeking a waiver under Othi paragraph s"l satmilt a request. to fte Office of
Government Etlhics, through his agency. The request shal be made by a cover leter "r.+ kwianfls the flir and his poslicie
and which states that a waiver is requested under this section. On an enclosure to thot cover Witer, "h fier s"l set fath:

(i) The Identity end occupation of the donor;

(MI) A statement thant the relationshIlp between the don or and the filer is entirey perwmnl in
nature; and

(l)A statemnent that neither the dt o nor any person or organkiation who employs the donor or
whom the donor represents, conducts or sekek business with, engages lin activtiesl regulated by. or is diretty afecte by
action taken by. the agency snpo~n the filer. IN the preeedlg statement canna be nmae wfthut quallificatton. the Pair sha,
indicate those qualiffications, along with a statemenit demnonstrating list he play no role in any ofica action which might
directly a~ec the donora or any organization for whc the donor works or serves as a representatives.

Sec. 2634.305 Liabilities.

(a) in general. Each finianolal disclosure report filed pursuant to thisB pert. vwhehe pubic or ceVldenbe, shell Identiy
and Include a brief description of the filler's IsbI es am810.000 ovied fto any orei sri at any time du*ring fthe reeti period,
and the name of the aredlitars to wham such ~Ii I" wer owed. For pubic finanma disicioetsurpors ie treport seW
designalefthe catgory of valluedgf the iuselin m- 11orde with 2834.301(d) offths subpart using the greatest amount
ewed 11o the crediltor duftn Vie period.

(b) Eisspllons. The follwng are noot -equhIre t be reportId unir pas p aph (a) of thi section:

(1) Perslonaill-abill"te odftoespouseor to theparent. b. ,r , sse r chidofthefie, spouseor
dependent child;

(2) Any. motag secured byea personal re dne of the filr or his spoiuse;
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(3) Any loan secured by a personal motor vehicle, housohold furniture, or appliances, provided that t
loan does not exceed the purchase price of the item which secures it and

(4) Any revolving charge account with an outstanding liability which does not exceed $10,000 at the close
of the reporting period.

Example. An Incumbent official has the follwing debts outstanding at the and of the calendar year:
1. Mortgage on personal residenoo--80.000.
2. Mortgage on rental property-$50,000.
3. VISA Card-S1,000.
4. Master Card-$-11,000.
5. Loan balance of $15,000, secured by family automobile purchased for $16,200.
6. Loan balance of $10,500, secured by antique furniture purchased for $8,000.
7. Loan from parents-$20,000.

The loans indicated in items 2, 4, and 6 must be disclosed. Loan I is exempt from disclosure under paragraph (b)(2) of this
section because it is secured by the personal residence. Loan 3 need not be disclosed under paragraph (b)(4) of this section
because it is considered to be a revolving charge account with an outstanding liability that does not exceed $10,000 at the
end of the reporting period. Loan 5 need not be disclosed under paragraph (bX3) of this section because it is secured by a
personal motor vehicle which was purchased for more than the value of the loan. Loan 7 need rot be disclosed because the
creditors are persons specified in paragraph (bX)) of this *&bion.

Sec. 2634.306 Agreements and arrangements.

Each financial disclosure report filed pursuant to this part, whether public or confidential, shall identify the parties to and the
date of, and shall briefly describe the terms of, any agreement or arrangement of the filer in existence at any time during the
reporting period with respect to:

(a) Future employment;

(b) A leave of absence from employment during the period of the reporting individual's Government service;

(c) Continuatio of payments by a former employer other than the United States Government and

(d) Continuing participation in an empioyee welfare or benefit plan maintained by a former employer.

Sec. 2634.307 Out,;ift positions.

(a) In general. Each financial disclosure report filed pursuant to this part whether public or confidential, shall identify
all position. held at any ime by the filer durng the repoft period, as an officer, direct, trustee. general partner, proprietor.
represntve, executor., employee, or consultaint of any corporation. company, firm, partemrship, trust, or other buainees
enterprise, any nonprofit organization, any labor organization, or any educational or other insttution other than the United
States.

(b) Exception. The following need not be reported under paragraph (a) of this section:

(1) Positions held in any religious, social, fraternal, or political enty; and

(2) Positions solely of on honorary natue, such as those with an emeritus designation.

Sec. 2634.308 ReporlIng periods and conkt of publi finanial discloslre reports.

(a) Incumbents. Each public financial disclosure report filed pursuant to 2634.201((a) shad include on the standard
form, prescribed by the Office of Governmeni Ethis consistent with subpart F of this part and in accordance with, nIstuctions
issued by Oth Office, a ful and complete statemnt of the infornation requid to be reported according to the provinrons of
subpart C of this part, for te preceding calendar yer (or for any porto of that yer n•t alreedy covered bye newi o at
nomriee report filed under paragraph (b) or (c) of 2834.201), ard, in fies of 2834.30o and 2834.307, for the additiona
period up to the data of ftin.

(b) Now enob, nmnw e, and cndldss. Each publ I&nasmi diesosure sprt filed pursm t to 28342M(b).
(c), or (d) shal include, on the Imndard form pscrIed by Ohe Office of Govaruamt Edi*s onint mI I ubpartW F of t
pert and in accordance with h~uotlcns loesud by OWd 0f11ce, a kAd and eaniplesI 'mant tof lk domsione rquik to be
reportied -accorang to lhe provisions of sui,-t C of Il wt. swept for 2894.303 (reling to purchases, saes. and
exehanges of certlain proper ty) and 2834.304 (1r@10 Ig to gifts and relnburmerrirf). The folloetig speial rule PAWp0W

(1) kIlerests in propety. For p'posie at 2834.301 of t eubprt, the report shd Include d inseets in
property specified by thst sectin which wre held on or saltar dWat which is foesr than thirty-ons days betor lII 1e date on
which the rerort is fid.
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(2) Income. For purposes of 2634.302 of this subpart, the report shall includs all income items specified by
that section which are received or accrued during the period beginning on January I of the preceding calendar year and
ending on the date on which the report Is filed, except as otherwise provided by 2634.606 relating to updated disclosure for
nominees.

(3) Uabilities. For purposes of 2634.305 of this aubpart, the report shall include all liabilities specified by
that section which are owed during the period beginning on January 1 of the preceding calendar year and ending fewer than
thirty-one days before the date on which the report is filed.

(4) Agreements end arrangemrnt. For purposes of 2634.306 of this subpart, the report shall include only
those agreements and arrangements which still exist at the time of filing.

(5) Outside positions. For purposes of 2634.307 of this subpart. the repok t shall include all such positions
held during the preceding two calondM years and the current calendar year up to the date of filing.

(6) Certain sources of componsation. Excep in the case of the President, the Vice Presidenkt or a
candidate referred to in 2634.201(d), the report shal also identify the fler'. sources of compensation which exceed $5,000
during either of the preceding two calendar years or during the current calendar year up to the date of filing, and shall briefly
describe the nature of the duties performed or services rendered by the reporting ,ndividual for each sucli suoure of
compensation. Information need not be reported, however, which is consklered cofddential as a rosult of a privileged
relationship, established by law, between the reporting individual and any person. The report also need not contain any
information with respect to any person for whom services were provided by any f-m or essoclatlcn of which the reporting
individual was a member, partnw, or employee, unless such individual was directly irvolved in the provision of such servies.

Example. A nominee who is a partner or employee of a law firm and who has worked on a matter involving a client
from which the firm received over $5,000 in fees durng a calendar year must report the name of the client only if the vnue of
the services rendered by the nominee exceeded $5.000. The name of the client would not normally be considered
confidential.

(c) Termination reports. Each public firnncial disclosure report filed under 2634.201(e) shal include, on the
standard form prescribed by the Office of Government Ethics consistent with subpart F of this pert and in accordance with
instructions issued by that Office, a full and complete statement of the information roquird to be reported according to the
provisions of subpart C of this part. for the perod beginnig on the lest date covered by the mo rcent public fnnciol
disclosure report filed by the reporting individua under this pat, or on January 1 of this preceding calendor year, whichever is
later, and ending on the date on which the ii' employment twrminates.

Sac 2634.= Spouses and dependkent achildn.

(a) Special dislksure rules. Each rmport reluired by tw provisions of either subput B or subpurt I of ts part shal
also include the folowing informion with rlspeat to the spouse or dIepeet children of to reportin indvdul:

(1) Income. For purposes of 2634.302 of this subpart

(i) With respect toe spouse, the source but not the amount of Mime of tamd inome (other
than honoraria) which exceed $1.000 from any one source; and N itemrs of erned income -e derived from a smPs
s••-employment in s busines or profmsson, the nature of the business or pfesin but not the mount of the a
income;

(ii) With respect toe spouse, the soiure, and for a publi anciO l diaolceurs report the actual
amount or value, of any honoruis received by or accrued to the spouse (or paeyme- mnde or to be mede to cheriy on the
spouse's behalf in lieu of honoraria) which exced $200 from any one source, and the dab an wuhich the services
provided; and

(i) With rempec to a spouse or dependent child. the type and source. and for a publk fnncl
diclosure report the amount or value (category or actual amount, in accordan-c with 2634.302 d this subpat), of al ethew
income exceeding $200 from any on source,. such m invemnnt inon from inseets in property (M the prompty bMel is
reportable according to 2634.301 of Mi subpwt).

ExmIple 1. The spouse of• Nr Is em d as a iehr at Bak X nd owns &52,000 per yew. The report must
disclose that the spouse is emiplod by Dan X The amwot of the souspes ean*s need not be €eome sher on a
public or cfrid l ufca-l dislosure report

Examnpe 2. The spousee of reportng indivia is ee-mpoyed as ai'lolan, The reprt mus disclose tt he
isa physician, but need not disclce the umnunt of income, either on a public or ondde lk fnancil dislosure rep

(2) Gifts and reinilxaureme. For puroses of 2834.304 of this msubpat, Vil and ro1 nursvmet
received by a spume or dodent child which are not received otally i•dependent of their rMionehlp to the filer.
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(3) Interests In property, transactions, and liabilities. For purposes of 2634.301, 2634.303 (applicable only
to public filers), and 2634.305 of this subpart, all information concerning property interests, transactions, or liabilities referred
to by those sections of a spouse or dependent child, unless the following three conditions are saftsfied.

(1) The filer certifies that the Itm represents the spouse's or dependeniat chile ds sl financial
Interest or responsibility, and that the filer has no specific knowledge regarding that htem,

(ii) The Roem as niot in any way, past or present, derived from the incme, assets or activities of
the filer; and

(Mi) The file neither derives, nor expects to derive, any financial or economic benefit fromr the
item.

Note: One who prepares a Joint tax return with his spouse will normally derive a financial or econormic benefit from assets held
by the spouse, and will also be charged with knowledge of such items; therefore ha could niot avail himself of this exception.
Likewise, a trutst for the education of one's minor child normally wil convey a financial benefit to fte parent. If so. the asseft of
the trust would be reportable on a financial disclour statement.

(b) Exception. For reports filied as a new entrant nominee, or candidate under 2834.201 (b), (c), or (d), or ac a new
entrant under 2634.908(b), no Information regarding gifts and reimbu~rsements or transactions is required for a spouse or
dependent child.

(c) Divorc, and separation. A reporting Individual need not report any information about

(1) A spouse livin separate and apart from the reporting indiividual with the Intention of terminating the
marriage or providing for permanent separation:'

(2)A formerspouseor a soue rm whom the repotin indivdual isipermenenlyespeprated; or

(3) Any income ormobligations of the reportin indivdual arisin from dissollution of the reportin
individuals marriag or permanent separation from a spouse.

Sec. 2634.310 Trbdat, estates, eel Invesibment funds.

(a) In general.

(1) Emmoe as ollhsnslse prualded in 1* , 1enn seach financia discinmes report shd includ the
inforation required by Othisubpart or et*pef I atOfthi pert about the holing of and incma- fram the holdings of any *ust

IsttI inveftmert funld or alher Ancld amluesmentillon whichincme Is received by. or witlh raspsed to which a' b ficia
inereet in prnF a or Incwon is held by, 1he Ger. his spouse, or dependen dhild.

(2) No inkaftrwdo. however. is required about a nonvesiscid beficil kiars inthep princp alrincm of
en estate or bust A vested I I -a is a presenftrght or tie Is proprty, which mar.e wklt k an , IIting right of Idiguton
even though the right to possession or enjoymen may be posaponed to some uncertain time in the future. This include a
future bowres when onehuessrigt defessslble orl indfs'le, lo the ini-nedlfte possession or enjoyment of the property.
upon the cesasin of anodtsra I

Accnrgyftisno te ncrtit o te im o ejometin the fumr. sA theunowrWtyof therigi f enoymen (til
end aftiention). which diffeerja a *vwind ends anonveald* Inrrset

(b) Qualifed busts and amoAsed 1rus.

(1) A fler should not report kinformation about the hold1ings of or income I from h oldiings of, any quslified
blind fraet (asedeluted in 2534.43) or any qudlfieddivriie buls (asodl-isd in 2834.404). For a qualiffied blind bt.K a
publ snoial disclosure report sl" discobsethe c-tegory off the egreI amount of the buts income &lfrlbabl 1 the
beneficial intees of fth fiar, his spouse, or de pendeA dhild in fth bust. For a quallified divrsified brust, a psl~c finacia
disclosure repot "il disclose the coatgory dOn th aggreI amount of income wilt respect to such a bust which Is actualy

reevdby ft wfie, his spous, or c' psn- r childt or applied for tho beNei Aof any of them.

(2) lInO thes- of an ernreptd Int. a filler should 'Inss t1he -ssr niaMksofle hulde~ to he Min
lotoan, butwil not alsrimase needto reporthf oftor sboua lu bratst okl*i or income rum holdng. Thecsguy o
the egg arnoran ofincoe bum anumnrpledfbt which is recelved byorsacrusdIto hel 11r of the fler. his spoouse.
or depenIan child did be reportied orn puicA iam disclosur reporlis. Foir puapoese of Wem part the term emewped vueV
means a bust

(I) Which was not crealed dreoly by the er, spouse, or dependent ohKl and

(il) The h old-imgs or scurces of *-cme. of Midh the Uer, spouse, or dependent child hew no

specific knowledge through a report dieclosure, or oneftwdve resPt. whether in tondd or inadverten
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(c) Excepted investment funds.

(1) No iriformation is required under paragraph (a) of this section about the underlyinrq holdings of or
income from underlying holdings of an excepted Investment fund as defined In paragraph (c)(2) of this section, except that the
fund Itself shall be identified as an Interest in property and/or a source of Income. Public financial disclosure reports must also
disclose the category of value of the fund interest held; aggregate amount of income from the fund which Is received by or
accrued to the benefit of the filer, his spouse, or dependent child; and value of any transactions ,nvolng shares or inits of
the fund.

(2) For purposes of financial disclosure reports filed under the provisions of this part, an "excepted
investment fund" means a widely held investment fund (whether a mutual fund, regulated Investment company, common trust
fund maintained by a bank or similar financial institution, pension or deferred compensation plan, or any other investment
fund), if:

(i) (A) The fund is publicly traded or available; or
(B) The assets of the fund are widely diversified; and

(ii) The filer neither exercises control over nor has the ability to exercise control over the financial
interests held by the fund.

(3) A fund is widely diversified if it holds no more than 5% of the value of its portfolio in the securities of
any one issuer (other than the United States Government) and no more than 20% in any particular economic or geographic
sector.

Sec. 2634.311 Special rules.

(a) Pelitical campaign funds. Political campaign funds, including campaign receipts and expenditures, need not be
included in any report fied under this part. However, if the individual has suthorIty to exercise control over the fund's assets
for personal use rather than campaign or political purposes, that portion of the fund over which such authority exists must be
repord.

(b) Certificates of Divestiture. Each public financial disclosure report required by the provisions of this part shall
Identify those sales which have occurred pursuant to a Certificate of Divestiture during the period covered by such report. See
subpart J of this part for the rules relating to the issuance of such Certificates.

(c) Reporting standards.

(1) In Neu of wtring data on a schdule of the report form designated by the Office of Govemment
Ethics, a filer may sttach to the reporting form a copy of a brokerage report, bank statement, or othr material, which. in a
cleer and concise fashion, ready disclosm all inf•somain which the filer would odtewise have been required to ent on the
schedule.

(2) In lieu of reporting the category of amount or value of any item fluted in any public financial disclosure
report filed pursuant to this part, a filer may report the actual dollar amount of such Item.

SUBPART D: QUALIFIED TRUSTS

Sec. 234.A01 General oonsideratlons.

(a) Stetulory standards gverning queld busts-

(1) Types of qualified bus lend their relatons to conflict of interest laws. The Ethics in Government Act
of 1978 created, send provided special public financial dislosure requirements for, two ty"pe of quaiifisd trusts.t was
envisioned that the use of those trusts by Government employees would reduce the real and apparent conificts of interest
which might anse between the flnarnel vinmret held by those employees (or atbibutoble to them) and their official
responm~bna

(1) inerebd party means o m hspous ay minor or dependen child.
and their representetves in any aem in which the employe, spouse. or child hes a bene0,cia1 intr in i pincipal or
inconme ta bust pped fo certceion or cerwifed.

(1) Quelled bind bust. The mat unlreWelyd• lble quelled bust isthe quallied bind bst,
dfino d in 2834.403 of this veW. A tust Is considerod to be Oblind! ay fth reard to 9thme Wust aets abat Wld no

r ale p tyhsoiee. Whien an Ior I etI party ornfndy pisnes oi b ust , tht party stil possesse
kW..edges. abcitiyhose assfet Those orghinal assetlrem No nn 1int of ft Giernmentched ofor p•popee oIS
U.S.C. 208 or for any other Federal con flic of Interest statiutes or regulations, 0 the brusies nifl the fficisal elthert•t
parbouloriaina asset has been disposed orthattho • @ses value Is lessthen $100. INthe budes eel or dispoes of
org.a trust assets and then uses the proceed's to acquire new trust hligor#I the busiWes reilnvests bust incomes to

#Fi r 5nn Mtn ?t j ,'Yf/M s for those new hwo because the interested parte posess no iftm o *
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* about the newly acquired assets. The holdings of a "blind" trust are not classified as financial interests of the Government

official for purposes of 18 U.S.C. 208 or for any other Federal conflict of interest statutes or regulations.

(ill) QOvAlified diversified trust The second type of qualified trust established by the Act is the
qualified diversified tirtst, defined h 2634.404 of this subpart Among other requirements, a trust is considered to be
"diversified" If It can be demonstrated, to the sat•sfaction of the Director of the Office of Government Ethics, pursuant to
2634.404(b), that the trust assets comprise a widely diverslfied portfoiio of readily marketable securities, and do not Initially
include the securities of any entities having substantial activies In the same area as the Government official's primary area of
responsibility. The trust holdings are never classified as financial Interests of the Government official for purposes of 18
U.S.C. 208 or for any other Federal conflict of Interest statutes or regulations.

(2) Independence of trustees and other fiduciaries. Under the Act and 2634.406 of this subpart, those
entities that are authorized by the Act or by the trust instrument to manage the assets of, and to control and administer, either
a qualified blind or a qualified diversified btust must be Independent, in fact and In appearance, from those parties who hold
beneficial interests in the trust.

(i) The independence of trustees is facilitated by limiting the entities which may serve in this
capacity to certain financial institutions.

(ii) In addition to the trustee, the Act extends the independence requirement to other entities
which manage trust assets or administer the trust, including officers and employees of the trustee, any other entity designated
in the trust instrument to perform fiduciary duties on behalf of the rust, and the officers and employees of any other entiy that
is involved in the management or control of the trust, such as investment counsel, investment advisers, accountants, or tax
preparers and their assistants.

(iii) Those entities governed by the Act will be considered "independent' for purposes of this
subpart if, among other requirements, the entities are not affiliated with, associated with, related to, or subject to the control or
influence of, any of the parties that hold a beneficial Interest in the trust

(3) Communications between trust administrators and interested parties. For purposes of Federal ethics
laws, the most important feature of those qualified trusts that are recognized under the Act is the separation which those
trusts foster between parties with beneficial interests in the trust and entities which manage trust assets and administer the
trust instrument. Once a qualified trust has been certified, the beneficiaries and their representatives are expressly prohibited
from commenting directly to the trustoe about matters lating to aset management and trust holdings, or to trust
administration and activities. Ukewise, the trustee must make investment decisions for the trust without consulting, or being
controlled by, interested paries, and the trusti.j is prohibited from informing interested parties directly about trust activit•.
except to the limited extent required under the Act. The Act requires the ruste to provide trust b•neficaries with certain
standard periodic reports. Beyond reeipt of thes standard reports, trust beneficiaries are rhibited from actively attempting
to obtain and from passively but knowingly obalining, directly or indirectly, any additional infonnation which the Act prohibits
beneficiaries from obtaining, Includilng informAtion about trut holdings and activites. Finally, instruments creating qualified
trusts must require Interested parties and trusteem to make all permissible communications relating to the trust and to Its
assets in writing, with the pror written approNal of the Director of the Office of Government Ethics. Sections
2634.403-2634.405 and 2634.407 of this subpart contain standards Implemeoning these restrictions.

(4) Trust and beneficiary taxes. For tax purposes, because a trust is a separate entity distinct from its
beneficiaries, a trustee must file an annual fiduciary tax return for the trust (IRS Fo'rm 1041). In addition, the trust beneficiaries
must report inoome received from the trust on their indvdual tax returns. The Act est,,iishes special filing prooedures; to be
used by the trustee and but beneficiaries in eider to maintain the substantive separation between trust beneficiaries and
trust administration. For beneficiaries of qualified blind busts, the trustee sends a Schedule K-I form summarizing trust
income in appropriate categories to enable the beneficiaries to file individual tax returns. For beneficiaries of qualified
divesified trusts, the satute requires the trustee to file the Individual tax returns on behalf of the trust beneficlaries. The
beneficiaries must transmit to the trustee materials osncemring taxable transactions and occurrences outside of the tbust,
pursuant to the requirements in each trust instrument which detail this procedure.

(b) Policy considerations and objectives underlying the qualified trust program.

(1) Prior to enactment of the Act' qualified ust provisions, there was no acoepted defnlion of a properly
formulated blind or diversified trusL However, there was general agreemen that the uLs of blind or diverslfied tbust often
reduced the potential f conflift d Intert If Goirnment ermployees do not know the wind dentity. nature, and extent of
their financial Interests. then the employee cannot be influenced in the performance of thi Official duties by those Interests.
"Thei offcil actions, under tass cirouitenoe, shMld be free frm o ra atk arising out of rea l or a pprent conflicts
of intees. Therefore, the most sioficant objecv to be achieved through the Lae of a blind trust is the lack of knowledge,
or actual blIdness." by a G&evret official with rmpect to the holdings in his trus. The same goal may be aohieved
thraogh the use of a diversified trus V that trust holds soerdee from difrent Issus i different soonomic secwtis, an If
the busts interest hi eny one Imsu is lnimitd. Under ths conditions, it is unlikely that Official actions taken by the
0overnaent employee who holds a beneficial interest in the brust would affect kxdviu securities to such a dgree ht the
overall value of the trut's portfolio would be materialy enhanced. Thus, wide diversification is tantamount to actual
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(2) Because, for the trusts certified under the provisions of this subpart D, the Government official Is or will *

become blind to the identity and nature of his actual trust holdings, the reporting requirements of section 102(f)(1) of the Act
and subparts C or I of this part, which generally require Government fliers to disclose the contents of a trusts portfolio, do not
apply. See 2634.310 of this part. Further, as discussed In paragraphs (a)(1) (ii) and (Ili) of this section. 18 U.S.C. 206 and
other Federal conflict of interest laws do not generally apply to the holdings of qualified trusts, except In the case of the
original assets transferred to a qualified blind trust until notice that a particular original asset has been disposed of or that the
asset's value is below $1,000.

(c) Qualified trust provisions of the regulation. This subpart D prescribes standards which implement the statutory
requirements and policy objectives underlying the Acts qualified blind and diversified trust provisions. The Office of
Government Ethics will apply the standards of this subpart to specific cases.

(1) Classification as a qualified rust In order to be classified as-a qualified bust for purposes of the Act,
blind and diversified trusts must satisfy the following three requirements:

(I) The trust document must conform to announced standards. As provided under 2634.403(b)
for blind trusts and 2634.404(c) for diversified trusts, the bust document must conform to the model trust Instruments which
are drafted and distributed by the Office of Government Ethics for use by interested parties when drfting their trust
arrangements. Prior to certifying a trust under 2634.405 of this subpart, as discussed in paragraph (cXI)(iii) of this section, the
Office of Government Ethics must approve every proposed bust document In addition to other required provisions, the bust
instrument must contain language which implements the communications restrictions discussed in paragraph (a)(3) of this
section. By requiring Interested parties, trustees, and other signatories to the trust Instrument to include communications
provisions, these regulations compel the signatories diligently to safeguard against inadvertent disclosures of precluded
information to the interested parties.

(ii) Truly independent fiduciaries. As discussed In paragraph (a)(2) of this section, the fiduciaries
in charge of administering and managing the assets of a qualified trust must be actually and apparentiy independent of the
parties who hold beneficial interests in the rust, and of the representatives. To ensure such indopendence, 2834.406 of this
subpart limits the range of permissible fiduciaries. Before a trust may be classified as a qualified blind or diversified trust, the
Director of the Office of Government Ethios must conclude, in his judgment, that the trust fiduciaries named in the bust
instrument satisfy the standards for independence contained in 2634.406 of this subpart

(iii) Cortfai by the Office of Government Ethics. Before a trust may be classified as a
qualified blind or diversified trust, the Director of the Office of Government Ethics must certify, In accordance with the
standards and procedures established In 2634.405 of this subpart, that the trust meets the requirements of section 102(f) of
the Act and of this subpart, that certification Is in the public inteest, and that certification Is consistent with the policies
established by these provisions and by other appliable laws mad regulations. This certification is essential so tt the Office
can ensure, in advance that the proposed trust arrangement satisfies the established standards,

(2) Certification of pre.eosting trusts. Nernally, those trusts certified as qualified trusts by the Director of
the Office of Government Ethics under 2634.405 of this subpart am newly created trust amangements, formulated in
accordance with established standards by representatim of the interested parties in consultation with the Office of
Government Ethics. However, the Director may cartily a pre-existing trust as a qualified blind or qualified diversified bust
under 2634.403 (blind) or 2634.404 (diversified) if he determines that such action is appropriate and is sufficient to ensure
compliance with applicable laws and regulations. The pre-existing tust proposed for certfication must meet both the
generally applicable trust requirements, and several special requirements contained in 2634.405(c) of this subpart, Including
that all of the parties to the original trust agree to administer to trust in accordance with the requirements of thie subpart. The
pre-existing bust may be certifi only if all of the conditions of this subpart are fulfilled, and If the requisite confidentially can
be assured with respect to the trust.

(3) Reporting requirements. Once a trust is classified as a qualified blind or qualified diversified tbust In the
manner discussed under paragraph (c)(1) of this section, 2634.310(b) applies las inclusive financial disclosure requirements
to the trust assets.

(4) Sanctions and enforcement. Section 2634.702 provides cMI sanctions which apply to any Government
official or trust fiduciary who violates his obligations under the Act, its implemernting regulations, or the bust insrument. In
addition, th Office of Government Ethics has aulhority undrW the Act to impose appropriate administrative or other sanctions.
Subpart E of this part delineates, the procedure which must be follod with respect to the revocation of bust cortificates and
trustee approvals.

(d) Drafting and imploemenaton of the quaie bust insrmnt.

(1) The overview of the qualified trust program contsined in this section cannoatnticipate every concom or
queston or discuss every scenario which might arise in the course of formulating and knplementi s qualified trt
instrument. The Office of Government Ethics should be oontacted by an Intest•e party or by his professional
repreesntatvs If the Act, the implementing regulations, and the tust isbrument Itself do not provide guidance In a partcular
instance.
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(2) No trust will be considered "qualified" for purposes of the Act until the Office of Government Ethics *
certifies the trust prior to execution. The Office of Government Ethics makes available to attorneys model trust agreements
for use in drafting proposed trust agreements which are to be submitted to the Office for certification. Attorneys are cautioned
to consider each model provision in light of the circumstances presented by the particular case, and to modify provisions to
the extent that such modifications are necessary or appropriate. Attorneys should not rely uncritically upon the language of
the model agreements. Howevr, many of the model provisions Implement the minimum requirements which must be
contained in ary trust instrument certified by the Office. Certificates of Independince for fiduciaries must be executed in the
form indicated in appendix A of this part.

(3) The Office of Government Ethics does not draft trust Instumentsa for use in individual cases. However,
its staff Is always willing to cooperate with attorneys and to make its experience available to them in developing appropriate
trust instruments which satisfy applicable Federal laws, Executive orders and regulations. If the use of a qualified trust is
contemplated in a particular case, It is strongly recommended that the interested parties or their representatives contact the
Office of Government Ethics as early as possible.

(4) Prior to trust certification, prospective trustees or their representatives should schedule with the staff of
the Office of Government Ethics an appointment for an orientation to the specialized requirements and procedures which
have been established by the Act and the regulations with respect to qualified trust administratio.

Sec. 2634.402 Special notice for advice-and-consent nominees.

(a) In general. In any case in which the establishment of a qualified diversified trust is contemplated with respect to
a reporting individual whose nomination is being considered by a Senate committee, that individual shall inform the committee
of the intention to establish a qualified diversified trust at the time of filing a financial disclosure report with the committee.

(b) Applicability. The rule of this section is not applicable to members of the uniformed services or Foreign Servce
officers. The special notice requirement of this section shall not preclude an individual from seeking the certification of a
qualified blind trust or qualified diversified trust after the Senate has given its advice and consent to a nomination.

Sec. 2634.403 Qualified blind trusts.

(a) Definition. A qualified blind bust is a rust in which the filer, his spouse, or his minor or dependent child has a
beneficial interest, which is certified pursuant to 2634.405 of this subpart by the Director of the Office of Government Ethics,
and which includes in the trust instrument in the provisions required by paragraph (b) of this section, and has an independent
trustee as defined in g 2634.406 of this subpart See section 102(f)(3) of the Act

(b) Required provisions. The instrument which establishes a blind trust must adhere substantively to model drafts
circulated by the Office of Government Ethics, and must provide that

(1) The primary purpose of the blind bust is to confer on the independent trustee and any other designated
fiduciary the sole responsibility to administer the trust and to manage trust assets without the participation by, or the
knowledge of, any Interested party. This includes the duty to decide when and to what extent the original assets of the trust
are to be sold or disposed of and in what investments the proceeds of sale are to be reinvested;

(2) The trustee and any other designated fiduciary in the exercise of their authority and discretion to
manage and control the assets of the trust shall not consult or notify any interested party

(3) None of the assets initially placed in the trust's portfoilio shall include assets th* holding of which by
any interested party would be prohibited by the Act, by the implementing regulations, or by any other applicable Federal law,
Executive order, or reguiation;

(4) Any portfolio asset transferred to the trust by an interested party is free of any restriction with respect
to its transfer or sale, except as fully described in schedules attached to the trust instrument, and as approved by the Director
of the Office of Government Ethics

(5) During the term of the trust, the interested partes shall not pledge, mortgage, or othmwise encumber
their interests in the property held by the trust;

(8) The Nrustee shall promptiy notify the flesr and tho Director of the Offlo of Government Ethics when any
partiular set transferred to the bust by an intersled party her& been completely disposed of or when the value of that aset
is reduced to less than $1,000;

(7) The tuste or his designee " prepare the trusts income tax return. Under no circumstenoes shal
the trustee or any other designated Muciary disclose publioly, or to any interseted party, the trusts tax retun, any information
relating to that return eicept for e summary of trust inoano in ctetgoies necessary for an interested paty to complote his
individual tax return, or any infornato which might speoaficaly Identify curont bust saiets, or those assets which have been
sold or disposed of from trust holdings, other tha infomation relaing to the sale or disposition of original trust assets •.nder

S paragraph (b)(6) of this section;
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(8) An interested party shall not receive any report on tru-t holdings and sources of trust income, except *

that the trustee shall, without identifying specifically any asset or holding:

(I) Report quarterly the aggregate market value of the assets ropresenting the intereuted pary-s
Interest In the trust

(ii) Report the net Income or loss of the trut and any other information necessary to enable the
interested party to complete his individual income tax return; and

(Hi) Report annually, for purposes of sction 102(aXI XB) of the Act, the aggregate amouwnt of Jh
trust's income attributable to the interested party's beneficial interest in the bust, categorized in accordance with 5
2634.302(b);

(9) There shall be no direct or indirect communicatioi with respect to the tbust between an interested party
and the independent trustee or any other designated fiduciary with respect to the rust unless:

(i) Such communicatin is in wrtting with the prior written approval of the Director of the Office of
Government Ethics and is filed with the Director in accordance with 5 '2634.408(c) of this subpart; and

(ii) It relates only:

(A) To the request for e distribution from the trust, wh'ch does not specify whether the
distribution shall be made in cash or in kind

(8) To the general financial interest and needs of the interested party hn-luding. but not
limited to, a preference for madmizing current income or long-term capital appr6ciation

(C) To notification of the trustee by the interested party that the interesa party is
prohibited by subsequently applicable statute. Execu order, or regulation from holding an asset, and to directions to the
trustee that the bust shall not hold that asset or

(D) To instructions to the trustee to sell all of an asset which was initially placed in the
trust by an Interested party, and which, In the determinatlon of the filer creates a real or apparent conflict du• to duties
subsequenty assumed by the filer (but the filer Is not required to give such directions);

NOTE: By the terms of paragraph (3)(CXvi) of section 102(Q) of the Act, communications which soely cooldst of requests for
distributions of cash or other unspecified assets of the Irust am not required to be in writing. Further. there in no statutory
mechanism for pre-ecraenln of ropeo*d communlstions. Howaver, aperirnce of the Offlic Or Govenmert Ethics over
the years dictates the necessity of prohibiting any oral communications between the trustee and an Interested party wfth
respect to the tst and pro-ecreening all proposed written communications, to prevent inadvertent rohibited communications
and preserve confildence in the Federal qualified bust program. Accordingly, under its authority pursuant to paragreph (3)(D)
of section 102(9) of the Act, the Office of Government Ethics vwll not approve proposd trust instri..w i which do not contain
language oonforming to this policy, except tn unusual co where compellting necesaty iP demorstrated to the Dirnctor, in
his aole discretion.

(10) The interested parties shall not take any action to obtain, and shall take reasonable action to avoid
recesivng, Information with respect to the holdings and the sources of income of the trust, including a copy of any rust tax
return filed by the trustee, or any infonrmation relating to that return exoept for the reprts and informationspcified in
paragraphs (b)(6) and (b)(8) of thi section;

(11) An independent trustee and any other designated fiduciary shall file with the Director of the Office of
Government Ethics by May 15th following any ocendar year duAng which the tus. was in existenoe, a properly executed
Certificate of Compliance in the ftorm prescibd In aepedix B to this peat. In addetion, the independent trustee and such
fiduciary shall maintain and make available for inspe~o by the Office of Government Ethics, as it may from time to tim
direct, the trusts books of aocount and other records and copies of the trust's tax returms for eowh taxable year of the tn wat;

(12) Neither the trustee nor any other designated fiduciary shell knowingly and willfully, or negligenty:

(I) Disclose to any interes-ed party any information regarding the brust that may not be disclosed
pursuant to tie I of te PAt ths eipm n re~guims, or the ,*st instrm

(H) Acquie ny holding the e r of which is W •probtd by, or not in acordanc with, te
term of th• bust isum enmt

(i1) Sdicit adicle from any interested party with respect to the tust, If such ecilcitation is
prohibited by bie I of the Act the Implementing regulitlom, or the bust instrument or

(1v) Fall to file any dooument require by Ofle I of the Aoe or by this part
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I * (13) An ;nterested party shall not knowingly and willfully, o. .1egligently:

(i) Solicit or receive any information regarding the trust that may not be disclosed pumuant to title
I of tne Act, the Implemnenting regulations, or the trust instrument; or

(ii) Fail to file any document required by title I of the Act or oy this part

(14) No person, Including investment counsel, investment advisers, accountants, and tax preparers, may
be employed or consulted by an independent trustee or any other designated fiduciary t) assist In any capacity to administer
the trust or to manage and control the trust assets, unless the following four conditions are met

(i) When any interested paty learns about such employment or consultation, the person must
sign the trust instrument as a party, subject to the prior approval of the Director of the Office of Government Ethics;

(ii) Under all the facts and circumstances, the person is determined pursuant to the requirements
for eligible entities under 2634.406 of this subpart to be independent of any inteaested party with respect to the trust
arrangement;

(iii) The person is instructed by the independent trustee or other designated fiduciary not to
dosclose pub:cly or to any interested party information which might specifically identitfy current trust assets which have been
sold or dispoced of from trust holdings, other than information relating to the sale or disposition of original trust assets under
paragraph (b)(6) of this section; and

(iv) The person is instructed by the truste or other designated fiduciary to have no direct
communication with aspect to the trust with any interested party, And to make all Indirect communications with respect to the
trtst only through the trustee, pursuant to paragraph (b)(9) of this -ection;

(15) The trustee shall not aoquire by purchase. grant, gift exercise of option, or otherwise, without the
prior writton approval of the Director of the Off ice of Government Ethics. securities, cash, or other property from any
interested party;

(16) The existence of any banking or other client relationship between any interested party and an
independent trustee or any other dlesignated fiduciary shall be disclosed in schedules attached to the trust Instrument, and no
other such relltiobnhip shall be instituted unlem that relationship Is disclosed to the Director of tne Office of Governmont
Ethics; and

(17) The indepeadent trustee and any other designated fiduciary shal be sampensated in accordance with

schedules annexed to the trust inistument.

Sec. 2634.404 Quallfied diversified trusts.

(a) Definition. A qu&lified diversified trust is any trust in which the fMier, his spouse, or his minor or dependent child
has a beinofical Interst, which is certifie pursuant to 2634.405 of this subpart by the Dirct of the Office of Government
Ethics, which has a portfolio as specified In paragraph (b) of this section, and which includes in the trust instrument the
provisions required by paragmph (c) of this section and has af, kidependent trustee as defined in 2634.406 of this subpart
Se" ection 102(f)j4XB) of the Act.

(b) Required portfolio

(1) Stondards for initial assets. It must be established, to the satisfaction of the Director of the Office of
Government Ethics, that the intiall asset of the trust proposed for certfliastion comprise a widely diesified portfolio of readily
marketable securtis. The repcia"g indvidMd. or ether Interested party sh" provide the Director with a detsied list of the
"scuriti proposed for inclusion in the portfolio, specifyi their fair mwarket values and demonstraet that thes sourities
meet Ow requirements o. this paragraph. The initial trust portfolio may not cooiant securities of 4suers having substantial
activities in the reporting IndMdus's primary area of responsibliity. If requested by the Director, the designated agency ethics
official for the reporting indrvidum aneploy#V agency shaM cewify whether the propoed portfolio mea ths "standard.

,2) Divrsfication standwrds. For piurposes of paragroph (bXl) of this section. a portfolio will be widely
diversified I:

(i) The value of the escurfties concentraned 1in any particular or lAmIted Indust&,W. economic or
gooraphi sector is no more than twnty perent of the tol; end

(ii) The vou of the aocurlies of any single issuer (dol than the Unit St Govwernment) is
no more then Nov pecent of the Itel.
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(3) Marketability standard. For purposes of paragraph (b)(1) of this section, a security will be readily .

marketable if:

(i) Daily price quotations for the security appear regularly in newspapers of general circulation;

and

(ii) The trust holds the secunty in a quantity that does not unduly impair liquidity.

(c) Required provisions. The instrument which establishes a diversified vust must adhere substantively to model
drafts circulated by the Office of Government Ethics, and must provide that

(1) The primary purpose of the diversified trust is to confer on the independent trustee and any other
designated fiduciary the sole responsibility to administer the trust and to manage trust assets without the participation by, or
the knowledge of, any interested party. This includes the duty to decide when and to what extent the original assets of the
trust are to be sold or disposed of and in weiat investments the proceeds of sale are to be reinvested;

(2) The trustee and any other designated fiduciary in the exercise of their authority and discretion to
arrange and control the assets of the trust shall not consult or notify any Interested party;

(3) The trusts initial assets shall comprise a widely diversified portfolio of readily marketable securities, in
accordance with the principles of paragraph (b) of this section, and the trustee shall not acquire additional securities in
excess of the diversification standards;

(4) Any portfoiio asset transferred to %ti trust by an interested party is free of any restriction with respect
to its transfer or sale, except as fully described in schedules attached to the trust instrument, and as approved by the Director
of the Office of Government Ethics;

(5) Durng the term of the tust, the interested parties shall not pledge, morWga, or otherwi encumber
their interests in the property held under the trust;

(6) None of the assets Initially placed in the trusts portfolio shal! consist of securities of Issuers having
substantial activities in the reporting individual's primary area of Federal responsibility;

(7) The trustee or designee shall prepare the trusts Income tax return and. on behalf of any interested
party, the personal income tax returns and similar tax documents which nay contain information relting to the bust Under
no circumstances hall the trstee or any other designaled fiduciary disclose publicly or to any intestd party, any of the
returns p p by the trutee or his designee, any infomtlon relating to those returns, or any irdonnation which mi#t
specifically idemfy current trut assets, or those tasse which have been sd or disposed of frm tust holdIngs,

(8) An intetd party shall not reeve any report on tust hofldng a•n ource of trust income, mpl:
that the trustee shall, without Identifying specifically any aset or holding:

(i) Report quarterly the aggregats market value of the assets representing the interested party's
interest in the trust; and

(a) Report annually, for purposes of section 102(sX1 XB) of the Act, the aggregate amount
actually distributed from the tust to such interested party, or applied for the party's benefit

(9) There shall be no direct or Indireot omrmunication with respec to the tbust between an Intersmotd party
and the independent trus or any other desiogted fiduciary unless:

ai) Such commurication is in writng, with the prio written approval of the Director of the Office of
Government Ethics and is filed with the Director in accordance with 2834.40A(c) of this wart and.

(6) It relates only:

(A) To the request for a distribution from the bust, which don not epe•ify wheew Me
distribution shall be made in cash or in kind;

(B) To the generaol1h imrt aI d nseds ho tebrsdparty lludiknt but not
&Med to, a preference for maxnmiLif current incom or kw-t-wm capib appreielon; or

(C) To inlomaftion. documents, and funds concin inw tax t bllAs aoslfi
from souc other than the property held in tust, which o required b the *tuft@ to enle him to ifle, on b o an
interestd party, the personal inome tax returns and eihle tax douments which may co Whn Inom~ir rslM to the
trust;

NOTE: By the terms of paragraph (3XCXvi) of secion 102(f) of the At communitions which solely consist of request for
distributions of cash or other unspecified assert of the t-ust ue not required to be in writng, Further, twh is no stautory
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mechanism for pre-screening of proposed communications. However. experience of the Office of Government Ethics over the

years dictates the necessity of prohibiting any oral communications between the trustee end an interesteJ party with respect
to the trust and pre-screening a. proposed written communications, to prevent inadvertent prohibited communications and
preserve confidence in the Federal qualified trust program. Accordingly, under its authority pursuant to paragraph (3)(D) Or
section 102(f) of the Act, the Office of Government Ethics will not approve proposed rust instruments which do not contain
language conforming to this policy, except in unusual cases where compelling necessity is demonstrated to the Director, in
his sole discretion.

(10) The Interested parties shah not seek to obtain, and shall take reasonable action to avoid receiving,
information with respect to trust holdings and sources of trust income, including a copy of any tax return filed by the trustee, or
any information relating to that return, except for the reports and information specified in paragraph (c)(8) of this section;

(11) An independent trustee and any other designated fiduciary shall file, with the Director of the Office of
Government Ethics, by May 15 following any calendar year durnig which the trust was in existence, a properly executed
Certificate of Compliance in the form prescribed in appendix B to this part. In addition, the independent trustee and any other
designated fiduciary shall maintain and make available for inspet-tion by the Office of Government Ethics, as it may from time
to time direct, the trusts books of account and other records and copies of the trusts tax returns for each taxable year of the
trust

(12) Neither the trustee nor any other designated fiduciary shall knowingly and willfully, or negligently:

(i) Disclose to any interested party any information regarding the trust that may not be disclosed
pursuant to title I of the Act, the implementing regulations, or the trust instrument

(ii) Acquire any holding the ownership of which is prohibited by, or not in accordance with, the
terms of the trust instrument;

(ii) Solicit advioe from any interested party with respect to the trust If such soitation is
prohibited by title I of the Act the Implementng regulations, or the trust instrument or

(Qv) Fail to file any document required by title I of the Act or by this part;

(13) An interested party shall not knowingly and willfully, or negligently:

(I) Solicit or receive any Information regarding the trust that may not be disclosed pursuant to title
I of the Act, the Implementing regulations, or the bust instrumet; or

(I) Fel to ile any document required by tile I of the Act or by this pert

(14) No perme, inc g invse nt counsel, inves nt advisers, mocountant, wd tax preperemrnay
be employedorm consulted by en indcepsendentMtufss or eny otr designed fuciary to assist in any capacity to administr
the trust or to manage end contml the bust aseete, unless, the following u conditons ware met

(I) When an interested party barns about such employment or consultation, the person must
sign the tiust instrmwent as a party, subject to the prior approval of the Director of the Offlie of Government Ethics;

(1) Uder all the faft and circumsiances, the po is determined wiuart to Ow. requmenet
foreligible ts und •2634.406 of ths bpa to be in dpedWent o any int,'rtad party with respect to the bnst
errongement

(i) The person is in•s •ed by th indep t trustee or ode designated fiduci-ry not to
disclose publly or to any interested p•ty inomtin whIch might specifically identify cunint bust • waft or tee aseta
which have been sold or disposed of from bust holdng; end

(Qv) The person is instructed by an independen tuste or otheir designatW fuciary to have no
drect comtmuiatio with res ec to tw ust with any InwI Is prtyand to make all incdirc comm•uc nswth reapect
to the ft only tuhrc Yo h b•,ee, piwuA to pmre gep (oX9) d" thi eam

(15) Thoe trustee hd not acqmire P purhe, grar, gi. aea o o . or o IMs w *hoA t
prior writlen approal offth Dlre" min dtsOffeof Oavenmtnt Ehs ainy secitoas, caor othral pwapey bum nW
interesteod petty;

(16) The P f any benklng orhwe ent rl• lp bl any anyesl d p"rty an
independent trusee orr deir nte ucry shall be disclosed in schedulls chedn to bMu t in u n em d no
other vch rellation• i shell be iN1ud unlesstlit r•elion is di do the irectOro Ofce of Om•mt
Ethic; end

(17) The Independent tu and any otheir designatd fuctary se be Pompne in accordan wth
schedules annexed to the bust instument
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* ~(d) Personal income tax returns. In the case of a trust to which this section applies, the trustee shall be given power*
of attorney to prepare, and shall file, on behalf of any interested party, the personal income tax returns and similar tax
documents which may contain information relating to the trust. Appropriate Internal Revenue Service power of attorney forms
shall be used for this purpose.

Sec. 2634.405 Certification of trusts.

(a) Standards. Before a trust may be classified as a qualified blind or a qualified diversified brust under-fth
provisions of 2834.403 or 2634.404 of this subpart, respectively, the trust must be certified by the Director of the Office of
Government Ethics.

(1 ) A trust will be certified for purposes of this subpart only if.

(i) It is established to the Director's satisfaction tha the requirements of section 102Mf of the Act
and this subpart have been met;

(ii) Certification is in the public interest; and

(iii) Certification is consistent with the policies established by the Act, this subpart and other
applicable laws and regulations.

(2) Certification will not be granted in any case in which. in the Director's asol Judgment, such action would
niot be appropriate because of the ready availability of other remedies, the lack of any substantive ethical concern which
would warrant the establishment of a qualified trust, or the nature or negligible value of the aasets proposed for a trust's initial
portfoio.

(b) Certiication procedures. The interested parties or their representatives should first consult the staff of the Office
of Government Ethic concerning the appropriateness of, andl requirements for, certification in the particular case. In order to
assure timely trust certification, the Interested parties shall be responsible for the epedliticus submissio to the Office of all
reqluired documents and responses to requests for rInformation, includin a statemnent tha any Interested party who will be a
party to a certiie trust Instrument has read and understands the overview of executive bra.-ch qualified trusts in 2834.401 (a)
of this subpart Certification shall be Indicated by a letter from the Director to the Interested parties or their representative.

(c) Certification of pre-exdetin busts. In addition to the normel applicable rules of thi subpart D, othe
considerations apply to pre-ereing but". Gaerlyin the caseof al presde brustwhoese eme donot permi
amendments hb saifigoth niss offthi subpart all of the relievont prarte (includingi the reportin indlivduel.any other
antereA partie, thebudsteeoffthepre~uareig bust and tof tstherp~arte adbeneficirie) w~be require pursuanit
to section 102MfX7 of the Act In enter into an umbrella agreement *spcifying hattepreodein(underlying) but wibe
aidminlisted in acordance with the provisions of Othi subpart A parent or guardlian may etacu the umbrella agreement on
bhlIe ofa required particlpant who isaelpendentohild. The urbrel greemen wINbe certfied aseaqualifed bust if
requerement od this subpart are 0~lb under oeadlt"Ion where required ccnfldcenlidty with reespet lo 1he %Ws can be
assured. A copy dfthe underlying bus inebumsnt and a lIstV @lbassts at the time the umbrells agreementis certified ase
qualifid bus (categorized as to value in accordance with 2034.301 (d)), shall be filied with the executed umnbrella bust
instument as specified by g 2034.406(aXl Xl) od this subpart

(d) Review of certiflication. The Office of Government Ef*.. shall maintain a prcogrw toasesesson alfrequent
basis, thes approprielatense of any bust Pie-lfiostiocn which nna bean gra Nted

(e) Revoostion of etiVcation and modlic 'in ofbustkiwautent. Certiicatliondst bust may be revlca pursuant
to doe Maes of subpart E df this part. The terms d a qulife bustM may not be revoked or amenw d wesp with the prior
wriltin approval of the Direclor, and upocn a showin rof neessiy anapproprisaeness.

1111. 2634.406 aidepoeet trustees.

(1)Th tem ndpenen bate man an e* oftre fWin peregreph(aX2) tfof ia edci which,
under dag thecis~ andclronee s Is determine by ln ie Oolor d Wof theC e of Govermment liftes and in t1he Direalotrs
sale disc-"rein lb be independent of any lisroled pairty wOt respleat tea %Ms p op m ad for Fr"In -in under #thi subpart
11w form inclues uniless toe conlini § ncatas ofte les in eddition fin the party In s butiakumant who is des Iigntd
searvas traste,thoe partiswhome10 a lgdto partemi fi1duciary uiias.Approuveof aproposedhi Irse oroldier

das Id fiduciaryshallabe gwdd onlyllit is Wllshe to the OW6r 901611"M thW 1We MMMjkem of section 102
of t1he Adt and Oft esart haow bean mat and tha opp a in fte am Is In the public kOr staind consiolkent witlh fth-dW Mb-lshe by those proisn and COWu Wppmble leeand sguitona

(2) Elgble gINls E#*Wfomwny o fsreas utftoor ogwthexfduiaytunderthis POn isif fodedta
&Wenla instiutin (not a peron). notnmore than tO percent dfwhich isowuied or controlled by asigeh indivdualwhich is:

* ~(i) A bar*, se defined in 12 U.S.C. 1641(c). or*
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* ~(ii) An investment adviser, as defined in 15 U.S.C. 80b-2(a)(1 1).*

Note: By the terms of paragraph (3)(A)(t) of section 102(f) of the Act, an individual who is an attorney, a certified public
accountant, a broker. or an investment advisoir is also eligible to serve as an indpendent trustee. However. experience of the
Office of Government Ethics over the years dictates the necessity of limiting service as a trustee or other fiduciary to the
financial institutions referred to fri this paragraph, to maintain effective administration of trust arrangements and preserve
confidence in the Federal qualified trust program. accordingly. under Its authority pursuant to paragraph (3)(D) of section
102(f) of the Act, the Office of Government Ethics will niot approve proposed trustees or other Oduclarles who are not financiall
institutions, except in unusual cases where compelling necessity is demonstratied to the Director. in his sole discretion.

(3) Requirements. No eligible entity shall be determined to be an independent trustee under this section
unless:

(i) That entity is independent of and uneassociatad with any interested party so that it cannot be
controlled or influenced in the administration of the trust by any interested party; and

(ii) That entity is not and has not been affiliated with any interested party, and is not a partner of,
or involved in any joint venture or other investment or business with, any interested party: and

(iii) Any director, officer, or employee of such entity:

(A) Is Independent of and unassociated with any interested party so that such director,
officer, or employee cannoat be controlled or infueniced in the administration of the brust by any interested party;

(B) Is not and has not been employed by any interested party, niot served as a director,
officer, or employee of any organ~iation affiliated! with any Interested party, and is not and has niot been a partner of, oW
involved in any joint venture or other investmient with, any interested party; and

(C) Is not a relative of any interested party.

(b) Approval procedures.

(1) AWpprpiate docmewntation to establish, pursuant to the requirements of pararaph (aX3) of this
section, fth hudepende. ice cat proposed busteeor any ether paronm tobe designatdin ebt Inebuet to perform
fiuciary duties shabe submitte to the Office of Governmenyt Ethic in wilin, in-cludin the Certificatedo Indlependence in
the formprescribed in appe0di Act"bil part. The es~idtens of any othe bankin or clienit relationshOp bstwen en nterested
party and! a proposed ftnstee or ether desoignaed Miuciary must be dieciseed in such documniardtIon and may be subjec to

discntiuane a a ondtio approval.

(2) The Directoir s"e indcat approvial of a propose buses, end of uiy othier peiron designarted in the
utW instbumenit to pea hm. Miuciary dubses. kwkldiV 11oes of an inveebntd adviser, by rapeutliri such approval in writn to

the interested parties or to VieW represintathise.

(c) Review of approval. The Offi1ce of Government Eticas aia maintain a program Ito assess, an a frequent beses,
the appropriateness of any approval which has been granted unider thn section.

(d) Rewverali of appro-l Approv al @f a usie or any odwe des igna 1ted duciry may be revelce p~awun to Vte
rles of subpart E d Viepatt

Sao& 2634407 Restirloraeas o fIducariefs and 4 i steested parils..

(a) Restricions, applicable to bruseess anid othe Ilduclares. Aniy tusfes or any othe degnaed fiuzziary of a
qualified trust shl not knowingl or neg~logsn:

(1) Disclose any information to wiar ntrested party with respect to the bust that may not be disclosed
under bits I of the Act the iniplmenan regu"ton or the bus iinabument

(2) Acquire any holin:

(I) Directly from an intrse sity wkhotia the prior witlen approva of the Director, or

(ii) The owmervh* of Wlich is proAINie by. or not in 1 ia I ranc wift, bs I VOe Act the
himplsmerdn reguations, th ebut: inaiiment, or wilh oter applI ls 1,11 aftnds repgsbons;

(3) Solcict advice from any imreI M party with reaped to such bust wllich eciscitation is proh ibite d by tits
I f heAc te nalewdng reguaon, orfthbuthinstrwent or

* ~~(4) Fail to fit arty document required by the inioplemenin regulations or fth bust instument.
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* ~(b) Restrictions applicable to interested parties. An interested party to a qualified trust shall not knowingly or*
negligently:

(1) Solicit or receive any information about th. trust that may niot be disclosed under titde I of the Act, the
implementing regulations or the trust instrument or

(2) Fall to fil any document required by Othi subpart or the trust inebrunmer

Sec. 2634.408 SpecMIl filing requiremient flor qualifed trusts.

(a) The interested party. In the case of any qualified trust, the Giovernmenvt employee or other Interested party shall:

(1) Execution of the brust Within thirty dlays after the trust is certified under 2634.405 of this subpart by the
Director of the Office of Governmient Ethics file with the Director a copy of

(i) The executed trust instrument of the brust (other than those previsions which relate to the
testamentary disposition of the brust assets); and

(II) A list of the assets which wer transferred to the but, categorized as to value of each asset
in accordance with 2634.301 (d).

(2) Transfer of assets. Within fthty days of transferriing an asset. other then cash, to a qualified brust. file a
report with toe Director of the Office of Government Efthis, which Identifies and! briefly dlescribes each asset. categorizod as
to value in accordance with 2634.301 (d).

(3) Dissolution of the brust. Within thirty days of the dissolution of a qualified brust

(I) IFM a repas of the dissolution with the Directo of the Office of Governmenit Ethics; and

(li) Flo with the Director a list of assiets of the brust at the time of the dlisseolution, categorizd as
to value In accordance with 2634.301 (d).

(b) Trustees and other desigatled fiduciaries. Ani independent tuftee of a qualified butst, and any othe Perao
dlesilynated in the trust inetrument to perforn fmiduciy duties, d" fil with the Diraolr of the Office of Government Ethics by
May 115th foiowing my callendar year during which the trust wasin esdeanoc a propeoly 1 piul d CertificrateofCompianer
in the form presoribed by apped S d~hs pestin addilien sn' Pnapenathtsmdde Idcne d id inloinsand
makee avebisfr op Anpen by theOfficeof Gevermmat IdEs,6 es PW w ma ie to tme direct 1hthue u bodks of
account and ole recods andcopiesof 1w uoe tarremnsforemh ml. yswof the ui

(o) Written commsnioatons. AN oommsmnicallins babsin an Inieruld paty mid the tuet of aequalle trust
must, under thi subpart, hes the prior writme app"s of to 0 Drctor of the OM=c of Gessmmsant ON 11s. Alter euch an
apprwmed wrifttn ooenwiuuslcton (incllucift t1hose eammunloellism 4eseotssd In 2834.403(b)(S) or 28l4.40dXO() of thi
subput) has been browm toed Iwpm n intialth cassnixmiosstundi Usacoyof th cmmunwetlon wi~thi iedsay
of Its date, wkhthe1 DIrector of the Oft*c of Government Ethic.

(d) Public accsss Any doosawisutflied under to reqaiemnter of p soieph (a) o(fthi Aeln bysapublicfiler,
no011n111 or PanIdat seldl be sulot to 1wh pubs dimelkme requiremnerill of 204.40 Any documient (and Ow Inlonnafti
con~e III* Ims) inspetd under 1w resi*rmistsofp- pesuwup (b) off 1wesadan (odw Nwn a Certiusf of Conmpllance),
or liod under Ow roquiwremet of peregioph (a) of No sean dhellbehment pfromi1w pubis dedioseumequiksemeedof
284 6.Mand id onot be diedesed toseany lereeedparty.

SUSPART 5: RIVOCATION OF TRUST
CIRMlIAluS1 AND TRUS1111TWE APPROVALS

Seo& 2634.101 Purpese and ecepe.

(a) Purpose. This subpr sellabihes 1w pueosmkme of 1w Office o Ow~mnenst Ethics for eeftm wertoft1
qudhied~blind bust.quaidied cidweeud buat, ad indpendent b~epsoddawof tile, f 1Ethfcsin OesmewtAct of
1976 as mwded and 1w re1g11 e issued thersmda (eubpu 0 of 1w put).

(b) Scope. This subport qle te d MWs oss~iloolns and bOsate q oredo puresuet to 1=14.4Ms() end
2634 406(), m"epeday.

SNo. 3482Dfnls

For purposes of 1w subpart (unlessotherwise ipdd

(a) Saeni Attorey means 1w Offic of Ge~vement Efthis a picyse dasignetod as the manqIOW of 1 quele
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s f t restrictions means the applicable provisions of title I of the Ethics in Government Act of 1978, subpart D of

this p;,. ., nd the trust instrument.

Sec. 2634.503 Determinations.

(a) Where the Senior Attorney concludes that violations or apparent violations of the trust restrictions exist and may
warrant revocation of trust certification or trustee approval previously granted under 2634.406 or 2634.406 of this subpart, the
Senior Attorney may, pursuant to the procedure specified in paragraph (b) of this section, conduct a review of the matter, and
may submit findings and a recommendation concerning final action to the Director of the Office of Government Ethics.

(b) Review procedure.

(1) In his review of the matter, the Senior Attorney shall perform such examination and analysis of
violations or apparent violations as he deems reasonable.

(2) The Senior Attorney shall provide an independent trustee and, if appropriate, the interested parties,
with:

(i) Notice that revocation of trust certification or trustee approval is under consideration pursuant
to the procedures in this subpart;

(ii) A summary of the violation or apparent violations which shall state the preliminary facts and
circumstances of the transactions or occurrences involved with sufficient Particularity to permit the recipients to determine the
nature of the allegations; and

(iii) Notice that the recipients may present evidence and submit statements on any matter in
issue within ten business days of the recipient's actual receipt of the notice and summary.

(c) Determination.

(1) In making determinations with respect to the violations or apparent violations under this section, the
Director of the Office of Government Ethics shall consider the findings and recommendations of final action submitted by the
Senior Attorney under paragraph (a) of this section, as well as the written record of review compiled under paragraph (b) of
this section.

(2) If the Director finds a violation or violations of the trust restrictions he may, as he deems appropriate:

(i) Issue an order revoking trust certification or trust approval;

(ii) Resolve the matter through any other remedial action within the Director's authority;

(iii) Order further examination and analysis of the violation or apparent violation; or

(iv) Decline to take further action.

(3) If an order of revocation is issued, the parties to the trut instrument shall be expeditiously notified inwriting. The notice shall state the basis for the revocation, and shall inform the parties - either that the trust is no longer a
qualified blind or qualified diversified trust for any purpose under Federal law; or that tie indepencwent trustee may no lnger
serve the trust in any capacity, and must be replaced by a successor, who is subject to the prior written approval of the
Director; or both where appropriate.

SUBPART F: PROCEDURE

Sec. 2634.601 Report forms.

(a) The Office of Government Ethics provides, through the Federal Supply Service of the General Services
Administration, two standard forms for financial disclosure reporting: the SF 278 (Public Financial Disclosure Report) for
reporting the infomtimn described in subpart B of this part on executive branch public disclosure; and the SF 450
(Confidential Financial Discloeure Report) for reporting the information described in subpart I of this part on executive branch
confidential disclosure.

(b) Subject to the prior written approval of the Director of the Office of Government Ethics, an agency may require
employees to file additional wnfidential financial disclosure forms which supplement either or both of the standard forms
referred to in paragraph (a) of this section, if necessary because of special or unique agency circumstances. The Director
may approve such agency forms when, in his opinion, the supplementation is shown to be necessary for . comprehensive

* and effective agency ethics program to Identify and resolve conflicts of interest See §2634.103 and 2634.901.
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(c ) Reports concerning payments made to charitable organizations in lieu of honoraria shah also be filed on the

separate standard form provided in conjunction with part 2636 of this chapter, and in accordance with the procedures
hpecified therein.

Sec. 2634.602 Filing of reports.

(a) Except as otherwise provided in this section, the reporting individual shall file financial disclosure reports
required under this part with the designated agency ethic official or his delegate at the agency where the Individual is
employed, or was employed Immediately prior to termination of employment, or In which he will serve. Detallees shall file with
their primary agency. Reports are due at the times indicated in 2634.201 of subpart B (public disclosure) or 2634.903 of
subpart I (confidential disclosure) of this part, unless an extension is granted pursuant to the provisions of subparts B or I of
this part.

(b) The President, the Vice President, any independent counsel, and persons appointed by independent counsel
under 28 U.S.C. chapter 4G, shall file the public financial disclosure reports required under this part with the Director of the
Office of Government Ethics.

(c) (1) Each agency receiving the public financial disclosure reports required to be filed under this part by the
following individuals shall transmit copies to the Director of the Office of Government Ethics:

(i) The Postmaster General;

(ii) The Deputy Postmaster General;

(iii) The Governors of the Board of Governors of the United States Postal Service;

(iv) The designated agency ethics official;

(v) Employees of the Executive Office of the President who are appointed under 3 U.S.C.
105(a)(2)(A) or (B) or 3 U.S.C. 107(a)(1 )(A) or (b)(IXA)(i), and employees of the Office J. Vice President who are appointed
under 3 U.S.C. 106(a)(1)(A) or (B); and

(vi) Officers and employees in, and nominees to, offices or positions which require confirmation
by the Senate, other than members of the uniformed services.

(2) Prior to transmitting a copy of a report to the Director of the Office of Government Ethics, the
designated agency ethics official or his delegate shall review that report in accordance with 2634.605 of this subpart nxcept
for his own report, which shall be reviewed by the agency head or by a delegate of the agency head.

(3) For nominee reports, the Director of the Office of Government Ethics shall forward a copy to the
Senate committee that is considering the nomination. (See 2634.605(c) of this subpart for special procedures regarding the
review of such reports.)

(d) The Director of the Office of Government Ethics shall file his financial disclosure report with his Office, which
shall maks ;It immediately available to the public in accordance with this part

(e) Candidates for President and Vice President identified in 2634.201(d), other than an incumbent President or
Vice Fresident, shall file their financial disclosurm isports with the Federal Election Commission, which shall review and send
copi,'s of such reports to the Director of the Office of Government Ethics.

(f) Members of the uniformed services identified in 2634.202(c) shall file their financial disclosure reports with the
Secretary concerned, or his delegate.

Sec. 2634.603 Custody of and access to public reports.

(a) Each agency shall make available to the public in accordance with the provisions of this section those public
reports filed with the agency by reporting Individuals described under subpart B of this part.

(b) This section does not require public availability of those reports filed by:

(1) Any individual in the Central Intelligence Agency, the Defense Intolligence Agency, or the National
Security Agency, or any individual engaged in intelligence activities In any agency of the United States, if the President finds
or has found that, due to the nature of the office or position occupied by that individual, public disclosure of the report would,
by revealing the identity of the individual or other sensitive Information, compromise the national interest of the United States.
Indtvduals referred to in this paragraph who are exempt from the public availability requirement may also be authorized,
notwithstanding 2634.701, to file any additional reports necessary to protect their identity from public disclosure, if the

* President finds or has found that such filings are necessary in the national Interest or
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(2) An independent counual whose Identity has not been disclosed by the Court under 28 U.S.C chapter

40, or any person appointed by that Independent counsel under such chapter.

(c) Each agency shall, within thirty days after any public report Is received by the agency, permit inspection of the
report by, or furnish a copy of the report to, any parboit who rmakes written applict0on as provided by agenry procedure.
Agency reviewing officials and the support stafte who mnlntaln the files, the staff of the Office of Government Ethics, and
Special Agents of the Federal Bureau of Irrestigat•on who are conducting a criminal Inquiry Into possible conflict of interest
violations nead not submit an application. The agency may utilize Office of Goveiiiment Ethics Form 201 for such
apolications. An application shall state:

(1) The requesting person's name, occupation, and address;

(2) The name and address of any other person or organization on whose behalf the inspection or copy is
requested; and

(3) That the requesting person is aware of the prohibitions on ubtaining or using the report set forth in
paragraph (f) of this section.

(d) Applicasions for the inspection of or copies of public reports shall also be made available to the public throughout
the period during which the report itself is made available, utilizing the procedureG in paragraph (c) of this section.

(e) The agency may require a reasonable fee, established by agency regulation, to recover the direct cost of
reproduction or mailing of a public report, excluding the salary of any employee involved. A copy of the report may be
fumished without charge or at a reduced charge If the agency determines that waiver or reduction of the fee is in the public
interest The criteria used by an agency to determine when a fee will be reduced or waived shall be established by regulation.
Agency regulations contempated by paragraph (e) of this section do not require approval pursuant to 2634.103.

(f) It is unlawful for any person to obtain or use a public report

(1) For any unlawful pu•pose;

(2) For any commercial purpose. othwe than by news and communications media for dissemination to the
general public;

(3) For determining or establishing the credit rating of any individual; or

(4) For use, direcly or indirectly, in the akebictm of money for any pclItical, charitable, or other purpose.

Example 1. The deputy gmerii couned of Agancy x is presonsib r reviewing the pubic finan•ial disclosure
reports filed by persons within thiat agency. The agency persnnel d*5gb. wo dosnote arncisef•unctionswitfi• • eths
program. wishes to review the disclosu report of an kidfdi wIWik agency. The peWronnel director must file an
application to review the report Howar, the supervisor of an a ilI w hkoh m the deputy general counsel consults
concerning m iatters arskn in the review procees need not ft auch an •a!yl 1.

Example 2. A state low enbforcemet agent is candumft an k o sala wh~ih Involvis the private financial
dealings of X individual who has filed a public fInaIInal di•klwa repat The agit wamt co plete a written appliation in
order to inspect or obtain a copy.

Example 3. A financial Institution has received an applod•n for a lin from an official which indicates her present
financial status. The official has flied a public finmncisl disclosure stalement with her agency. The financial institution cannot
be given access to the disclosure form for purposes of •fying the inatlo contaIned on the application.

(g) (1) Any public report filed with an agency or trnmitted to the Olsucor of the Office of Government Ethics
under this section shall be retained by the agency, and by the Office of Government Ethics when it receives a copy. The
report shall bc made aveiiable to the public for a period of six years after receipt After the six-year period, the report shall be
destroyed unless needed in an ongoing investigation, except that in the case of an individual who filed the report pursuant to
2634.201(c) as a nomine- and was not subsequently confirmed by the Senate. or who filed the report pursuant to
2634.201(d) as a candidate and was not subsequently elecb'1 the report, unless needed in an ongoing investi2atlun, shall be
destrnyed one year after the individual either is no longer under cons•erion by the Senate or is no lorner a candidate for
nomination or election to the Office of President or Vice President See also tie OGFJGOVT-1 Governrmentwide executive
branch Privacy Act system of records (available for inspeclion at the Office of Government Ethics), as wall as any applicable
agency system of records.

(2) For purposes of paragraph (g)(1) of this section, in the case of a reporting individual with respect to
whom a trust has been cerified under subpart 0 of this part, a copy of the qualified trust agrcernent, the list of assets initially
placed in the tust, and all other publicly available documents relating to the trust shall be retained and made available to the
public until the periods for retention of all other reports of the individual have lapsed under paragraph (g)(1) of this section.

Sec. 2634.604 Custody or and denial of public access to confidential reports.
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(a) Any report filed with an agency under subpart I of this part shall be retained by the agency for a period of six "
years after receipt. After the six year period, the report shall be destroyed unless needed in an ongoing investigation. See
also the OGE.GOVT-2 Governmentwide executive branch Privacy Act system of records (available for inspection at the
Office of Government Ethics), as well as any applicable a&gency system of records.

(b) The reports filed pursuant to subpart I of this part are confidential. No member of the public shall have accese to
such reports, except pursuant to the order of a Federal court or as otherwise provided under the Privacy Act See 5 U.S.C.
552a and the OGE/GOVT-2 Privacy Act system of records (and any applicable agency system); 5 U.S.C. app (Ethics in
Government Act of 1978, section 107(a)); sections 201(d) and 502(b) of Executive Order 12674, as modified by Executive
Order 12731; and 2634.901(d).

Sec. 2634.605 Review of reports.

(a) In general. The designated agency ethics official shall normally serve as the reviewing official for reports
submitted to his agency. That responsibility may be delegated, except Ln the case of certification of nominee reports required
by paragraph (c) of this section. See also 2634.105(q). He shall note on any report or supplemental report the date on which it
is received. Except as indicated in paragraph (c) of thic section all reports shall be reviewed within 60 days after the date of
filing. Reports reviev.ed by the Director of the Oi(flce of Government Ethics shall be reviewed within 60 days from the date on
which they are received by that Office. Final certification in accordance with paragraph (b)(2) of this section may, of necessity,
occur later where additional information is being sought or remedial action is being taken under this section.

(b) Responsibilities of reviewing officials-

(1) Initial review. The reviewing official may request an intermediate review by the filers supervisor. In the
case of a filer who is detailed to another agency for more than 60 days during the reporting period, the reviewing official shall
obtain an intermediate review by the agency where the filer served as a detailee. After obtaining any Intermediate reviqw or
determining that such review is not required, the reviewing official shall examine the report to determine, to his satisfaction
that

(i) Each required item is completed; and

(ii) No interest or position disclosed on the form violates or appears to violate:

(A) Any applicable provision of chapter 11 of titde 18, United States Code;

(B) The Act, as amended, and the implementing regulations;

(C) Execuave Order 12674 as modified by Executive Order 12731, and the
implementing regulations; or

(D) Any other agency-specific statute or regulation which govenis the filer.

(2) Signature by reviewing official. If the reviewing official determines that the report meets the
requirements of paragraph (b)(1) of this section, he shall certify it by signature and date.-The ruviewing official need not audit
the report to ascertain whether the disciosures are correct Disclosures shell be taken at "face value" as correct, unless there
is a patent omission or ambiguity or the official has independent knowledge of matters outside the report. However, a report
which is signed by a reviewing official certif that the ftler's agency has reviewed thr report, and that the reviewing official
has concluded that each required item has been compltd and that on the basis of informati, oontained in such report the
filer is in compliance with applicable laws and regulations noted in paragrph (bXl1)(i) of ths section.

(3) Requests for, and reviews based on, additional information. If the reviewing official believes that
additional information is required, he shall request that it be submitted by a specified date. This additional information sh"a be
made a part of the report. If the reviewing officil concludes, on the basis of the information diacloed in the report and any
additional information submitted, that the report fulfills Ihe iequiraments of paragraph (b)(1) of this section, the reviewing
official shall sign and date the report.

(4) Compliance with applicae laws and regulations. If the reviewing official corcludes tht Information
disclosed in the report may reveal a violation of appicable laws and regulations as specified in parqjreph (bXIXi) of this
section, the official sll:

(i) Notify the filer of that ncluslon;

(ii) Afford the filer a reasonable opportunity for an oral or writtn response; and

(ii) Determine, after considering any response, whether or not the filer is then in compliance with
applicable laws and regulations specified in paragraph (bXlX)i) of this section. If the reviewing official concludes that the
report does fulfill the requirements, he shah sign and date the report If he determines thet it does not, he shall:

(A) Notify the fioer of the conclusion;
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(B) Afford the filer an opportunity for personal consultation if practcable;

(C) Determine what remedial action under paragraph (bX5) of this section should be
taken to bring the report Into compliance with the requirements of paragraph (b)(1 Xii) of this section; and

(D) Notify the filer In writing of the remedial action which is needed, and the date by
which such action should be taken.

(5) Remedial action.

(i) Except in unusual circumstances, which must be fully documented to the satisfaction of the
reviewing official, remsdial action shall be completed not later than three months from the date on which the filer received
notice that the action is required.

(ii) Remedial action may include, as appropriate:

(A) Divestiture of a conflicting interest (see subpart J of this part);

(B) Resignation from a position with a non-Federal business or other entity;

(C) Restituton;

(D) Establishment of a qualified blind or diversified bust under the A and subpart D of
this part;

(E) Procurement of a waiver under 18 U.S.C. 208(b)(1) or (b)(3);

(F) Preparation of a written instrument of recusal (disqualification); or

(G) Voluntary request by the filer for transfer. reassignment Imitation of duties, or
resignation.

(6) Compliance or referrai.

(I) If the filer complies with a written request for remedial action under paragraph (b)(4) of this
section. the reviewing of official shall indicate, in the comment section of the report what remedial action has been taken. The
official shall also sign and data the report.

(M) If the filer does not comply b the designated date with the writer request for remedial action
trnemit ted under paragraph (bX4) of this section, ihe revWi oficil elll, in the case of a publi fiwer urlder subpWat I of
this part notify the head of the agency nd the Office of Government Ethics, for appropriate action. Where the flier is in a
position in the executive branch (other than in the uniformed services or the Foreign Service), appointment to which require
the advice and consent of the Senate the Director of the Office of Government Ethics shall refer the matter to the President
In the case of the Post master General or Deputy Postmaster General. the Director of the Office of Government Ethics shall
recommend to the Governors of the Board of. Governors of the United States Postal Service the action to be taken. For
confidential fliers, the reviewing official will follow agoncy procedures.

(c) Expedited procedure in the case of individuals appointed by the President and subject to confirmation by the
Senate. In the caem of a report flied by an Individual described in 2634.201(c) who is nominated by the Presdent for
ippolntment to a position that requires the advioe and con sent of the Sernat:

(1) The Exocutive Office of the President shall furnish the applicable financial disclosure report form to the
nominee. It shall forward the completed repel to the designated agency ethics official at the agency where the nominee is
serving or will seove, or it may ditect the nominee to file the completed report directly with the designated agency ethics
official.

(2) Mhe designated agency ethics official shall complete an accelerated review of the report in
accordance with the standards and procedures in paragraph (b) of this section. If that official concludes that the report
reveals no conflict of interest under applicable isw. and regulations, the official shell:

(I) Attach to the report a description (when aalla6l) of the position to be flod by the minee;

(i) Personally cartify the report by sgnature, and date the certification;

(W) Write en opinion letter to the Director of the Office of Government Ethics, personally
certifying that there is no unresolved conflict of interest under applkakble laws and regulations, and discussing:

(A) Any acitual or apparent conflicts of interes that were det•ited during the review
process; and
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(B) The resolution of those real or apparent conflicts, including any specific *

commitment, ethics agreement entered under the provisions of subpart H of this part, or other undertaking by the nominee to
resolve any such conflicts. A copy of any commitment, agreement, or other undertaking which is reduced to writing shall be
sent to the Director, in accordance with subpart H of this part; and

(v) Deliver the letter and the report to the Director of the Office of Government Ethics, within
three working days after the designated agency ethics official receives the report

Note: The designated agency ethics officials's certification responsibilities in 2634.605(e) are nondelegable and must be
accomplished by him personally, or by the agency's alternate designated agency ethics official, in his absence. See 2638.203
of this chapter.

(3) The Director of the Office of Government Ethics shall review the report arid the letter from the
designated agency ethics official. If the Director is satisfied that no unresolved conflicts of interest exist then the Director
shall sign and date the report form. The Director shall then submit the report with a letter to the appropriate Senate
committee, expressing the Director's opinion whether, on the basis of information contained in the report, the nominee has
complied with ali applicable conflict laws and regulations.

(4) If, in the case of any nominee or class of nominees, the expedited procedure specified in this
paragraph cannot be completed within the time set forth in paragraph (c)(2)(iv) of this section, the designated agency ethics
official shall inform the Director. When necessary and appropriate, the Director may modify the ouls of that paragraph for a
nominee or a class of nominees with respect to a particular department or agency.

Sec. 2634.606 Updated disclosure of advlcend-consent nominees.

(a) General rule. Each individual described in 2634.201(c) who is nominated by the President for appointment to a
position that requires advice and Consent of the Senate, shall at or before the commrencement of the first Senate committee
hearing to consider the nomination, submit to the cornmmite an amendmernt to the report previously filed under 2634.201(c)
and transmit copies of the amendment to the designated agency ethics official referred to in 2634.605(c)(1) of this subpart
and to the Office of Government Ethics, which shall update, through the period ending no more then five days prior to the
commencement of the hearing, the disclosure Of information required with respect to receipt of.

(1) Outside earned income; and

(2) Honoraria, as defined in 2634.105(i).

(b) Additional certification. In each case to which this section applies, the Director of the Office of Governrent
Ethics shall, at the request of the committee considering the nomination, submit to the committee an opinion letter of the
nature described in 2634.605(c)(3) of this subpart concerning the updated disclosure. If the committee requests such a letter,
the expedited procedure provided by 2634.605(c) of this subpart shall govern review of the updated disclosure, which shall be
deemed a report filed for purposes of that paragraph.

Sec. 2634.607 Advice and opinions.

To assist employees in avoiding situations in which they might violate applicable financial disclosure laws and
regulations:

(a) The Director of the Office of Government Ethics shall render formal advisory opinions and informal advisory
letters on generally applicable matters, or on important matters of first impression See also subpart C of part 2638 of this
chapter. The Director shall insure that these advisory opinions and ettrs e complied, published, and made vailbls to
agency ethics officials and the public. Good faith reliance on such opinions shall provide a defense to any penalty or ea. tion
provided by this part for fact situations indistinguishable in all material aspects from those in the opinion.

(b) Designated agency ethics officials will offer advice and guidance to employees as needed, to assist them in
complying with the requirements o. the Act and this part on financial disclosure.

SUBPART G: PENALTIES

Sec. 2634.701 Failure to file or falsifying reports.

(a) Referral of cases. The head of each agency, each Secretary concerned, or the Director of the Office of
Government Ethics, as appropriate, shall rofer to the Attomrey General the name of any individual when there is reasonable
cause to believe that such individual has willfully failed to file a publik report or information required an such report, or has
willfully falsified any information (public or confidential) required to be reported uneer this part

(b) Civil action. The Attorney General may bring a civil action in any appropriate United States district court against
any individual who knowingly and willfully falsifies or who knowingly and willfully fails to file or report any information required
by filers of public reports under subpart B of this part. The court in which the action Is brought may assess against the
individual a civil penalty in any amount not to exceed $10,000, as provided by section 104 of the Act.
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(c) Criminal action. An individual may also be prosecuted under Criminal statutes for supplying false information on
any financial disclosure report.

(d) Administrative remedies. The President. the Vice President, the Director of the Office of Government Ethics, the
Secretary concerned, the head of each agency, and the Office of Personnel Management may take appropriate personnel or
other action in accordance with applicable law or regulation against any individual for failing to file public or confidential
reports required by this part, for filing such reports late, or for falsifying or failing to report required Information. This may
include adverse action under 5 CFR part 752. if applicable.

Sec. 2634.702 Breaches by trust fiduciaries and Interested parties.

(a) The Attor-ey General may bring a civil action in any appropriate United States district court against any
individual who knowingly and willfully violates the provisions of 2634.407 of this part. The court in which the action is brought
may assess against the individual a civil penalty in any amount, not to exceed $10,000, as provided by section 102(f)(6)(C)(i)
of the Act.

(b) The Attorney General may bring a civil action in any appropriate United States district court against any
individual who negligently violates the provisions of 2634.407. The court in which the action is brought may assess against
the individual a civil penalty in any amount. not to exoeed $5,000, as provided by section 102(f)(6XCXii) of the Act.

Sec. 2634.703 Misuse of public reports.

The Attorney General may bring a civil action against any person who obtains or uses a report filed under this part
for any purpose prohibited by section 105(c)(1) of the Act. as incorporated in 2634.603(f). The court in S which the action Is
brought may assess against the person a penalty in any amount, not to exceed $10,000. as provided by section 105 of the
Act. This remedy shall be in addition to any other remedy available under statutory or common law.

Sec. 2634.704 Late filing fee.

(a) In general. In accordance with section 104(d) of the Act. any reporting individual who is required to file a public
financial disclosure report by the provisions of this part shall remit a late filing fee of $200 to the appropriate agency, payable
to the U.S. Treasury, if such report is filed more than thirty days after the later of:

(1) The data such report is required to be filed pursuant to the provisions of this part. or

(2) The last day of any filing extensio period granted pursuant to 2634.201(f).

(b) Exceptions.

(1) The Director of the Office of Govmrment Ethics may waive the late filing fee if he determines that the
delay In filing was caused by extraordinary circumstances which mnde the delay reasonably necessary.

(2) Any request for a waiver of this fiing fee provision must be made in writing and submitted with
supporting documentation to the designated agency ethics official. That official shll review the request, and then forward it.
with an opinion on the merits, to the Office of Government Ethics.

(c) Procedure.

(1) The designated agency ethics official shall maintain a record of the due dates for all public reports
which the employes" of that agency must file, aong with the new filing dotes under extensions which have been granted.
Each report received by the agency shall be marked with the date of receipt. For any report which has not been received by
the end of the period specified in paragraph (a) of this section, the agency shall advise the delinquern filer, in witing, that:

(i) Because his financial disclosure report is more than thirty days overdue, a $200 late filing fee
will become due at the time of filing, by reason of section 104(d) of the Act and 2634.704;

(ii) The fleor is directed to remit to the agency, with the completed report, the $200 fee, payable
to the Uited States Treasury:

(i) If the filer falls to remit the $200 fee when filing his lets report it sll be subsect to agency
debt collection procedures; and

(iv) If extraordinary circumstances esdt tht would justify a request for a fee waiv, pursuant to
paragraph (b) of this section, such request and supportn documentation rmust be submitted immodiiatly.

(2) Upon receipt from the reporting individual of the $200 late filing fee, the collecting agency shall note
the payment in Its records, and shaH then forward the money to the U.S. Treasury for deposit as miscellaneous receipts, in
accordance with 31 U.S.C. 3302 and section 8030.30 of Volume I of the Treasury Financial Manual. If payment is not *
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* forthcoming, agency debt collection procedures shall be utilized, which may include salary or administrative offset, initiation of
a tax refund offset, or other authorized action.

(d) Late fling fee not exclusive remedy. The late filing fee is in addition to other sanctions which may be imposed forlate filing. See 263417011 of MW subpaert

(a) Confidential filers. The late filing fee does not apply to confidertiall flers. Late filing of confidential reports will be
handled administratively under 2634.701 (d) of this subpart

SUBPART H: ETHICS AGREEMENTS

Sec. 2634.801 Scope.

This subpart applies to ethics agreements made by any report individual under either subpart 8 or I of this part
to resolve cotential or actual conflicts of Interest

See. 2634.802 Requirements.

(a) Ethics agreement defied The term ethics agreement shall include, for the purposes of this subpart, any oral or
written promise by a reporting Individual to undertake specific actions In order to alleviate an actunl or apparent conflict of
interest, such as:

(1) Preparation of a written instrumenl for recusing (disqualifying) the Individual from one. or more
particular matters or categories of official action;

(2) Divestiture of a financial interest

(3) Resignation from a position with a non-Federal business or other entity;

(4) Procurement of a waiver pursuant to 18 U.S.C. 208(bXl) or (bX3); or

(5) Establishment of a qualified blind or diversified trust under the Act and subpart D of this part.

(b) Time limit. The ethics agreement shall specify that the individual must complete the action which he or she has
agreed to undertake within a period not to exceed three months from the date of the agreement (or of Senate confirmation, If
applia"). Exceptions to the threse-mnth deadline can be made in oaes of unusual hardship, as detemned by the Office
of Government Ethics, for those ethics agreements which am submitted to It (see 2634.803 (a), (b), or (c) of this subpart), or
by the designated agency ethics official for all other ethics agreements.

Example. An official of the ABC Aircraft Company is nominated to a Department of Defense position requiring the
advice and consent of the Senate. As a condition of assumning the position, the individual has agreed to divest himself of his
ABC Aircraft stock which he recently acqLired while he was an officer with the company. However. the Securities and
Exchange Commission prohibits offlers of public corporations from deriving a profit from the sale of stock in the corporation
in which they hold office within six months of acquiring the stock, and directs that any such profit must be returned to the
issuing corporation or its stock holders. Since meeting the usual three-month time limit specified In this subpart for satisfying
an ethics agreement might entail losing any profit that could be realized on the sale of this stock, the nominee requests that
the limit be extended beyond the six-month period imposed by the Commission. Written approval would have to be obtained
from the Office of Government Ethics to extend the customary three-month period

Sec. 2634 803 Notification of ethics agreements.

(a) Nominees to positions require the advice and consent of the Senate.

(1) In the case of a nominee referred to in 2634.201 (c), the designated agency ethics official shall include
with the report submitted to the Office of Government Ethics any ethics agreement which the nominee has made.

(2) A designated agency ethlic officil sha immediately notify the Office of Goverment Ethics of any
ethics agreement of a nominee which is made or becomes known to the designted agency ethics official alter the
submloissi of the nominee's report to the Office of Govemment Ethics. This requirement Includes an ethics agreement made
between a nominee and the Senate confirmation cmmittee. The nominee shalg Immediately report to the designated agency
ethics official any ethics agreement made with the committee.

(3) The Office of Government Ethics shall Immediately applie the designated agency et*c official wa
the Senate confirmation committee of any ethics agreements made directly between the nominee and the Office of
Government Ethics.

(b) Incumbents in positions requiring th advice and consent of the Senate. In the case of a position which required
the advice and consent of the Senate, the designated agency ethics official shall keep the Office of Government Ethics *
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apprised of any ethics agreements which the incumbent makes, or which become known to the designated agency ethics
official during the incumbent's term in his position.

(c) Designated agency ethics official not holding advice-and-consent positions, and employees of the Offices
referred to in 2634.602(c)(1)(v). A designated agency ethics official who has entered into an ethics agreement, and who is
neither a nominee to, nor an incumbent in, a position which requires the advice and consent of the Senate as well as each
employee of the Executive Office of the President or the Office of the Vice President who is referred to in 2634.602(cXI Xv),
shall include with his initial financial disclosure report submitted to the Office of Government Ethics any ethics agreement
undertaken by such official or employee. He shall also apprise the Office of Government Ethics promptly of any subsequent
ethics agreement,

(d) Other reporting individuals. Other reporting individuals desiring to enter into ethics agreement may do so with
the designated agency ethics official for the employee's agency. Where an ethics agreement has been made with someone
other than the designated agency ethics official, the officer or employee involved shall promptly apprise the designated
agency ethics official of the agreement.

Sec. 2634.804 Evidence of compliance.

(a) Requisite evidence of action taken.

(1) For ethics agreements Of nominees to positions requiring the advice and consent of the Senate,
evidence of any action taken to comply with the terms of such ethics agreements shall be submitted by the designated
agency ethics official, upon receipt of the evidence, to the Office of Govemment Ethics and to the Senate confirmation
committee.

(2) For ethics agreements of incumbents in positions Whfch required the advice and consent of the
Senate, evidence of any action taken to comply With the terms of such ethics agreements shall be submitted promptly by the
designated agency ethics official to the Office Of Government Etica. A designated agency ethics official or an employee
referred to in 2634.803(c) of this subpart who is neither a nominee to, nor an incumbent in, an advitusand-consent position,
must also promptly send evidence of any action taken to comply With the terms of an ethics agreement to the Office Of
Government Ethics.

(3) In the Case of all other reporting individuals, evidence of any action taken to comply With the terms of
an ethics agreement must be sent promptly to the designated agency ethics official.

(b) The following materials and any other appropriate Information constitute evidence of the action taken:

( 1 ) Recusal. A copy of any recusal instrunent listing and describing the specific matters or subjects to
which the recusal applies, a statement of the method by which the agency will enforce the recusal, and a list of the positions
of those agency employees involved in the enforcement (i.e., the individuars immediate subordinates and supervisors).

Example. A new employee of a Federal safety board owns stock in Nation vide Airlines. She has entered into an
ethics agreement to recuse herself from participating in any accident investigations involving that company's aircraft until
such time as she can complete a divestiture of the asset. She must give a copy of the recusal instrument to her immediate
subordinates and supervisors, and to the designated agency ethics official. The employee has also agreed to recuse herself
from any particular matter (as that term is used in 18 U.S.C. 208) that might arise with respect to any of her present or future
holdings. There is no requirement to execute a recusal instrument for this type of general recusal, because it is simply a
promise to abide by tPie terms of the statute.

(2) Divestiture or resignation. Written notification that the divestiture or resignation has occurred.

(3) Waivers. A copy Of any waivers issued pursuant to 18 U.S.C. 208(b)(1) or (b)(3) and signed by the
appropriate supervisory official.

(4) Blind or diversified trusts. Infomiation required by subpart D Of this part to be submitted to the Office
Of Government Ethics for its certification of any qualified trust instrument. If the Office Of Government Ethics does not certify
the trust, the designated agency ethics official and, as appropriate, the Senate confirmation committee hmould be informed
immediately.

Sec. 2634.805 Retention.

Records of ethics agreements and actions described in this suboart shall be maintained with the individual's
financial disclosure report at the agency and additionally, in the case Of filers described in paragraphs (a), (b), and (c) of
2634.803 of this subpart, at the Office of Government Ethics.
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SUBPART I: CONFIDENTIAL FINANCIAL DISCLOSURE REPORTS

See.. 2634.901 Policies of confidential financial disclosure reporting.

(a) The confidential financial reporting system set forth in this subpart is designed to complement the public
reporting system established by title I of the Act High-level officials in the executive branch are required to report certain
financial interests publicly to ensure that every citizen can have confidence in the integrity of the Federal Government. It is
equally important in order to guarantee the efficient and honest operation of the Government that other, less senior, executive
branch employees, whose Government duties involve the exercise of significant discretion in certain sensitive areas, report
their financial interests and outside business activities to their employing agencies, to facilitate the review of possible conflicts
of interest. These reports assist an agency in administering its ethics program and counseling its employees. Such reports
are filed on a confidential basis.

(b) The confidential reporting system seeks from employees only that information which is relevant to the
administration and application of criminal conflict of interest laws, administrative standards of conduct, and agency-specific
statutory and program-related restrictions. The basic content of the reports required by 2634.907 of this subpart reflects that
certain information is generally relevant to all agencies. However, depending upon an agency's authorized activities and any
special or unique circumstances, additional information may be necessary. In these situations, and subject to the prior written
approval of the Director of the Office of Government Ethics, agencies may formulate supplemental reporting requirements by
following the procedures of 2634.103 and 2634.601 (b).

(c) This subpart also allows an agency to request, on a confidential basis, additional information from persons who
are already subject to the public reporting requirements of this part The public reporting requirements of the Act address
Govemmentwide concerns. The reporting requirements of this subpart allow agencies to confront special or unique agency
concerns. If those concerns prompt an agency to seek more extensive reporting from employees who file public reports, it
may proceed on a confidential, nonpublic basis, with prior wrtten approval from the Director of the Office of Government
Ethics, under the procedures of 2634.103 and 2634.601(b).

(d) The reports filed pursuant to this subpart are specifically characterized as "confidential." and are required to be
withheld from the public, pursuant to section 107(a) of the Act. Section 107(a) eaves no discretion on this iasue with the
agencies. See also 2634.604. Further, Executive Order 12674 as modified by Executive Order 12731 provides, in section
201(d), for a system of nonpublic (confidential) executive branch financial disclosure to complement the Acts system of public
disclosure. The confidential reports provided for by this subpart contain sensitive commercial and financial information, as
well as personal privacy-protected information. These reports and the information which they contain are, accordingly, exempt
from being released to the public, under exemptions 3 (A) and (B), 4, and 6 of the Freedom of Information Act (FOIA), 5
U.S.C. 552(bX3) (A) and (8), (bX4), and (bX6). Additional FOIA exemptions may apply to particulmr reports or portions of
reports. Agency personnel shall not publicly release the reports or the information which these reports contain, except
pursuant to an order issued by a Federal court, or as otherwise provided under applicable provisions of the Privacy Act (5
U.S.C. 552m),
and in the OGE/GOVT-2 tid. executive branch Privacy Act system of records, as well as any applicable agency
records system. If an agency statute requires the public reporting of certain information and, for purposes of convenience, an
agency chooses to collect Vh information on the confidential report form filed under this subpart, only the special statutory
information may be released to the public, pursuant to the terms of the statute under which it was collected.

(e) Executive branch agencies hire or use the paid and unpaid services of many indivi.,,'ls on an advisory or other
less than full-time basis as special Government employees. These employees may include experU and consultants to the
Government. as well as members of Government advisory committees. It is important for those agencies that utbke such
services, and for the individuals who provide the services, to anticipate and avoid real or apparent conflicts of interest The
confidential financial disclosure system promotes that goal, with special Government employess among those required ti file
confidential reports.

(f) For additional policies and definitions of terms applicable to both the public and confidential reporting systems,

see 2634.104 and 2634.105.

Sec. 2634.902 Transition to the new confidential financial disclosure reporting system.

(a) The new confidential financial disclosure reporting system for executive branch departments and agencies
established by this subpart will become effective on October 5, 1992. Until this subpart becomes effective, each executive
agency shall continue to comply with Its current regulations governing confidentiC statements regarding employment and
financial interests, as promulgated under prior Executiv, Order 11 22Z and 5 CFR part 735, . 735.106 and subpart D, and as
preserved by the savings cause of section 502(m) of Executive Order 12674 as modified by Executive Order 12731.

(b) 7o the extent feasible, agenois should strive to eliminate overlaps betwme, or gaps in, reporting periods as the
transition to the new confidential reporting system takes place. However. the reporting piads prescribed under the new
system, once effective, must be followed.
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(c) Once effective, this new subpart and any other potions of this part applicable to confidential reports will
supersede 5 CFR 735.106, all of subpart D of part 7,35 of 5 CFR, and any implementing agency regulations thereunder. See
also 2634.103 and 2634.601 and 2634.901 of this subpart concerning requests for new special supplemental agency
regulations and forms, where necessary.

(d) As required by applicable law and Executive order, the confidential statements regarding employment and
financial interests which were collecteo and retained under existing confidential financial disclosure reporting systems shall
continue to be held in confidence. See section 107(aX2) of the Act, as effective January 1, 1991 (as well as former section
207(a)(2) thereof, which was effective through December 31, 1990), section 502(b) of Executive Order 12674 as modified by
Executive Order 12731 (and the prior ethics Executive Orders 11222 and 12565), and 2634.901(d) of this subpart.

Sec. 2634.903 General requirements, filing dates, and extensions.

(a) Incumbents. A confidential filer who holds a position or office described in 2634.904 of this subpart and who
performs the duties of that position or office for a period In excess of 60 days during the twelve-mft period ending
September 30 (including more than 60 days in an acting capacity) shall file a confidential report containing the information
prescribed in 2634.907 and 2634.908 of this subpart on or before October 31 immediately following that period. For
confidential filers under 2634.904(c) of this subpart consult agency supplemental regulations.

(b) New entrants.

(1) No later than 30 days after assuming a new positio or office described in 2634.904 of this subpart
(which also encompasses the reappointment or redesignation of a special Government employee, including one who Is
serving on an advisory committee), a confidential filer shall file a confidential report containing the information prescribed in
2634.907 and 2634.908 of this subpart. For confidential Mfier under 2834.904(c) of this subpart consult agency supplemental
regulations.

(2) However, no report shall be required if the individual:

(I) Has, within 30 days prior to assumin his position, left anoter position or ofoe referwd to in
2634.904 of this subpart or in 2634.202, and has previously satisfied the reporting requirements applicable to that fo'mer
position, but a copy of the report filed by the individual while in that position should be made available to the appointing
agency, and the individual must comply with any agency requirement for a supplementary report for the new position;

(i) Has already filed such a report in connection with consideration for appointment to the
position. The agency may request that the individual update such a report If more than hs-p ha since I s
filed.

(3) Notwtthstanding the flidno deadine preeoilbd in peragraph (bX1) of this section, ag ences may a their
discretion, require that prospect"v entnmts into positions described in 2634.904 of this subpart file their new entrant
confideitial financial disclosure reports prior to serving in such positions, to insure that there are no ethics
concerns. Additiomnlly, s special Government employee who has been appoie to serve on an advisory commnit o• Ne
the required report before any advice is rendered by the emiployee to the agency, or in no event, late than the firt connittee
meeting.

(c) Advisory committee definition, For purposes of this sto:part. tho term advisory committee shall have the meanirg
given to that term under section 3 of the Federal Advisoy Committee Act (5 U.S.C. app). Specifoally, it means aty
committee. board. commission, council, conference, penel, task force, or other similar group which is established by statute
or reorganization pion, or established or utilized by tho President or on or more agencis, in to interest of obfta adv
or recommendations for the President or one or more agencies or officers of the Federal Govemment Such term ircludes
any subcommittee or other subgroup of any advisory committee, but does not include the Advisory Commission on
Intergovernmental Relations, the Commission on Govemment Procurement, or any committse composed wholly of fu-tmbre
officers or employees of the Federal Government.

(d) Extensions. The agency reviswing official may, for good cause shown, grant to any employee or clais of

employees a fling extesion or several extensions toeng not more than 90 days.

8,0. 2404 Confdential er defined.

The term confidential •ier in*iudes:

(a) Each offtoer or employe in the executive branch whose po iton is clssdifd at G8-15 or below of the General
Schedule prescribed by 5 U.S.C. 5332, or the rate of basi pay for which is fixed, other than under the General Schedule, at a
rate which is less then 120% of the minimum rote of basic pay for GS-15 of the Gerl Schedule; each offkie or employee
of the United States Postal Service or Postal Rt Comyisso whose bo rate of pay is less Ithan 120% of the minimum
rate of basc pay for GS-15 of the General Schedule, each memier of a uniformed service whose pay gradef t less toan 0.7
under 37 US C. 201; end each offier or employee In any ohe position dewmined by the desgnoted agency ethics official
lo be of equal c lassificaon; it:
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(1) The agency concludes that the duties and responsibilities of the employee's position require that
emplcyee to participate personally and substantially through decisio or the exmecise of significant judgment. in taking a
Government action regarding:

(I) Contacting or procurement;

(h) Administ@ring or montring grats ,s,subes, en or othe fdoraly confer financial
or operational benefits;

(ii) Regulating or auditing any non-Federal entity; or

(iv) Other activities in which the final decision or action wil hae a direct and substantial
economic effect on the interests of any non-Fedeal entity; or

(2) The agency concludes tha the duties and responsiblities of the employees position require the
employee to fite such is report to avoid invovement in a real or Oppaent confct of Iret and In corvy out the purposes
behind any statute, Executive order, rule, or regulation applicable to or administered by that employee. Positions which might
be subject t. a reporting requirement under this tubpaagraph inludo tome with duties which involve i vestigati or
prosecuting violatins of criminal or civil law.

Example . A ontracting officer drafts the requeft for proposals for data processing equipment of significant value
which is to be purchased by his agency. He works with subtti independence of -ton. The conotwcti• offier mhould be
required to fie a confideal fi nciw disclosure report.

Example 2. An agency environmnal engIneer inspects a menufectrn plant to asartain whether the plant
complies with a permit to releasea tain eflnt into a nerby srem. Any volion of te wpw stwdords y reqtain
civi perr itiefor the plant, and in crminal pnatids for iho plants nmanament beod upon any cho whichthey ook•
creastehe violaoio. f t•e • i demn s that the lant not met t#he wrmt roquiemenes he m requir
th -ft to termiat release of ef&luMt un the plant Ie th pemit Ieftdpds BeauD % he engineer eo rise
ubstani discrelion in regul-Ih the pls loviess. and because his Inml d ioms wi have a substantial economic

effect on the pls intrs, t nginee should be requid to l ocdential frnal disclosure report

(b) Unlese required to fe public tinancl dislosure reots by subpart of his prt il exlcutive brnch special
Government employees a defned in IS U.S.C 202(a) and 234.106(s), includi those who serw on advisory committees.
The term special Government employeesm does not include an advisory commi tnwte nber who serves only n a
re preenzatve of an induasy of oter outside eaity or who is already a Federal emploee.

Emanle , A cona~tenfo an agecy pariodslea dvises he geny regadin "niportat foregnpolicyimaftte
Tho onwullent must file a ondw•F'Melrepet I ho is retined as a speoal Govern employe and not an kidspendent

.wmmple 2. An advisory ca-mitte mnemb (who is not a private grup repreentative) atlands four committe
meetings every year to provide advice to an agency about pharmaceutical matters. No compenestio is received by the
commntee member, oher than O pns. The advisory committ menber must fies confildential disclosure report,
since she is a special Governent employee.

(c) Each pubic ier rMerea to in 2834,202 on public disclosure who is required by qancy regulations issued in
accordanoe with 2034.007(b) of tVhl subpart to files supplemental confi•dnial fnanc disclosure report which contains
Iformton tha more en than the inor on requir in the repotig kndividuar public fnc disclosure rep
under hs pert.

(d) Any employe who, notwithstandin his excluso from the public financial reporting requirements of this part by

virtue of a determinratio under 2834.203, Is covered by the critse nI paragraph (a) of this section.

111. 2634.93 Exoluslom from flig requieme•ts.

Any i•dividual a class of Individuals. inkcln special Government employes, described in 2634.904 of this subpart "my be
srluded Nrom di or a portiox d Ur conifidontial reportn requirerni of this subpart when th agency head or desIgne
denrnes that:

(a) The 4ubies of a position mels remotes the possibility tha the incumbent will be inwived in a real or apparent
conflict of "nlr"s

(b) The dum of a position involve such a low lWev of rsponsblhy t the submission of a confidential financial
disclosure report ib unnecessary because of:

(1) The substaintia degree of supervion and review over the poo'tion; or

(2) The i nonseqe efWe~ of any poteac ooIallict en the i•eriy of th Government: or
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(c) The use of an alternative procedure approved in writing by the Office of Government Ethics is adequate to
prevent possible conflicts of interest.

Example 1. An agency special Government employee who is a draftsman prepares the drawings to be used by an
agency in soliciting bids for construction work on a bridge. Because he Is not involved in the contracting process associated
with the construction, the likelihood that his actions will create a conflict of interest Is remote. The draftsman need not be
required by the agency to file a confidential financial disclosure report.

Example 2. An investigator is principally assigned as the field agent to investigate alleged violations of conflict of
interest laws. The investigator works under the direct supervision of an agent-in-charge. The agent-in-charge reviews all of
the investigator's work product and then uses those materials to prepare the agency's report which is submitted under his
own name. The agency may decide not to require the investigator to file a confidential disclosure report.

Example 3. A nonsupervisory auditor at an agency is regularly assigned to cases involving possible loan
improprieties by financial institutions. Prior to undertaking each enforcement review, the auditor reviews the file to determine if
she, her spouse, minor or dependent child, or any general partner, organization in which she serves as an officer, director,
trustee, employee, or general partner, or organization with which she is negotiating or has an agreement or an arrangement
for future employment, or s, close friend or relative is a subject of the investigation, or will be in any way affected by the
investigation. Once she determines that there is no such relationship, she signs and dates a certification which verifies that
she has reviewed tti file and has determined that no conflict of interest exists. She then files the certification with the head of
her auditing di,'ision at the agency. On the other hand, if she cannot execute the certification, she informs the head of her
auditing division. In response, the dMsion will either reassign the case or review the conflicting interest to determine whether
a waiver would be appropriate. This alternate procedure, if approved by the Office of Government Ethics in wr4.-,ng, will suffice
for a conflict of interest review. Therefore, the agency may exclude the auditor from filing a confidential disclosure report
under this subpart.

Sec. 2634.906 Review of confidential filer status.

The head of each agency, or an officer designated by the head of the agency for that purpose, shall review any complaint by
an individual that his position has been improperly determined by the agency to be one which requires the submission of a
confidential financial disclosure report pursuant to this subpart. A decision by the agency head or designee regarding the
complaint shall be final.

Sec. 2634.907 Report contents.

(a) Other than the reports of confidential filers described in 2634.904(c), each confidential financial disclosure report
filed pursuant to 2634.903 of this subpart shall include on the standard form prescribed by the Office of Government Ethics
(see 2634.601 of subpart F of this part) and in accordance with instructions issued by the Office, a full and complete
statement of information required to be reported according to the provisions of subpart C of this part, (except for those
provisions in subpart C requiring the reporfing of the anounts or values of any itKn), with respect to the following:

(1) Interests In property. All the Interests in property specified by 2634.301;

(2) Income. All the income items specified by 2634.302;

(3) Gifts and reinmbursements. All gifts and reimbursements specified by 2634.304 (except that new
entrants, as described in 2634.903(b) of this subpart, need not report any information ou gifts and reimbursements);

(4) iUabilities. All liabilities specified by 2634.305;

(5) Agreements and arrangements. All agreements and arrangements specified by 2634.306; and

(6) Ouitside positions All outside positions specified by 2634.307.

(b) For reports of confidential fliers described in 2634.904(c) of this subpart, each supplemental confidential
financial disclosure report shall include only the supplemental information:

(1) Which is more extensive than that required in the reporting individua:'s public financial disclosure
report under this part; and

(2) Which has been approved by the Office of Government Ethics for collection by the agency concemed,
as set forth in supplemental agency regulations and forms, issued under 2834.103 and 2634.601(bX)( 2634.901 (b) and (c)
of this subpart).

Sec. 2634.908 Reporting penods.

(a) Incumbents. Each confidential financial disclosure report flied under 2634.903(a) of this subpart shall include on
the standard form prescribed by the Office of Government Ethics and in eccoi dance with instructions issued by the Office, a
full and complete statement of the information required to be leported wccording to the provisions of this subpart for the

80 - 43



Nov 2, 94
DoD 5500.7-R

EXECUTIVE BRANCH FINANCIAL DISCLOSURE.... 6CFR 2634

preceding twelve months ending September 30, or for any portion of that period not covered by a previous confidential or
public financial disclosure report filed under this part.

(b) New entrants. Each confidential financial disclosure report filed under 2634.903(b) of this subpart shall include,
on the standard form prescribed by the Office uf Government Ethics and in accordance with Instructions issued by the Office,
a full and complete statement of the Information required to be reported according to the provisions of this subpart for the
preceding twelve months from the date of filing.

Sec. 2634.909 Procedures, penalties, and ethics agreements.

(a) The provisions of subpart F of this part govern the filing procedures and forms for. and the custody and review
of, confidential disclosure reports filed under this subpart

(b) For penalties and remedial action which apply in the event that the reporting individual fails to file, falsifies
information, or files late with respect tc confidential financial disclosure reports, see subpart G of this pert.

(c) Subpart H of this pert on ethics agreements applies to both the public and confidential reporting systems under
this part.

SUBPART J: CERTIFICATES OF DIVESTITURE

Sec. 2634.1001 Nonrecognition for sales to comply with conflict of Interest requirements; general considerations.

(a) Purpose. This subpart establishes the procedures and policies of the Office of Government Ethics with respect
to the issuance of Certificates of Divestiture pursuant to section 1043 of the Internal Revenue Code of 1986 (hereinafter in
this subpart referred to as "section 1043").

(b) Scope. Section 1043 and the rules of this subpart provide for nonrecognito of gain in the case of sales to
comply with conflict of interest requirements. The rules of this suboart relate to the issuance of
Certificates of Divestiture and the permitted property into which a rollover (as such reinvestment are called) must be made in
order for nonrecognition to be permitted. The substantive and procedural rules relating to the tax aspects of such sales and
rollovers pursuant to the statutory scheme are subject to the jurisdiction of the Internal Revenue Service. Eligible persons
should seek the advice of their personal tax advisors for guidance as to the tax aspects of divestiture transactions and
whether proposed acquisitions meet the requirements for permitted property. Internal Revenue Service regulations and other
guidance should be consulted as to these matters. Internal Revenue Service requirements for reporting dispositions of
property and making an election not to recognize gain under section 1043 must be followed by eligible persons wishing to
make such an election.

(c) Policy. The Federal purpose reflected in section 1043 of the Internal Revenue Code and these rules is to
minimize the burden of Government service resulting orn gain on the sale of mssets for which divestiture is reasonably
necessary because of the conflict of interest laws. in order to attract and retain highly qualified persmnel in the executive
branch and to ensure the confilence of the public in the integrity of Government officials and decision-making processes.

Sec. 2634.1002 Issuance of Certificates of Divestiture.

(a) General rule. Pursuant to section 1043,. a Certificate of Divestiture with respect to specific property shall be
issued by the Director of the Office of Government Ethics pursuant to the procedures of paragraph (b) of this section upon a
determination that such divestiture by an eligible person as defined in paragraph (c) of this section is reasonably necessary to
comply with 18 U.S.C 208. or any other Federal conflict of interest statute, roJulation, rule, or executive order, or pursuant to
ttw- request of a congressional committee as a condition of confirmation.

(b) Procedural requirements

(1) Required submissions. A determination to issue a Certificat of Divestiture may be made by the
Director of the Office of Government Ethics only upon the submission by the designated agency ethics official of the agency
of employment or proposed employment of the individual referred to In peragraph (c)(1) of this section of full and complete
case materials to the Office of Government Ethics. Such case materials shall include:

(i) A copy of the written request from such individual to the designated agency ethics official to
pursue ctiflcafon in the cas of th property to be divsated;

(i) In the cas of an indidual referred to in paragrph (c)(1) of this section who is required by
the rules of this part, or pert 735 (subpart D) or part 2633 or this tile. to fe a fiancial disclosure report, a copy of the latest
report which has been filed;

(Wi) A detailed description of the specific property as to which divestiture is contemplsted;
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(iv) Complete statements of:

(A) The facts and circumstanices relevant to whether there is a reasonable necessity
fol divestiture (including a description of the position or applicable statutory citation setting forth the duties of the subject
position); and

(a) Analysis and opinion from such designated agency ethics official concerning the
application of the rules of this subpart in the case of the proposed certification; and

(v) In lieu of the materials described in paragraph (b)(1)(iv) of this section, in the case of the contemplated
divestiture of specific property pursuant to the request of a congressional committee as a condition of confimation, such
materials shall include the written acknowledgement of the Chairman of such committee of such request

(2) Standards for issuance. Certification pursuant to the rules of this subpart relates to the reasonable
necessity for the divestiture of specific property pursuant to section 1043. Divestiture is one of the standard remedial actions
available to comply with conflict of interest statutes, regulations, rules, and executive orders (see 2634.604(b)(5)), and
certification ameliorates the impact of a divestiture. In cases in which the contemplated divestiture is not pursuant to the
request of a congressional committee as a condition of confirmation, a Certificate of Divestiture will be issued by the Director
of the Office of Government Ethics only if he concurs with the opinion of the designated agency ethics official referred to in
paragraph (b)(1)(iv)(B) of this section that such divestiture is reasonably necessary to comply with 18 U.S.C. 208, or any
other Federal conflict of interest statute, regulation, rule, or executive order. Issues relating to whether the terms of a
contemplated divestiture constitute a sale or other disposition of the property under Internal Revenue Service Rules and other
tax matters are under the jurisdiction of the Internal Revenue Service. See 2634.1001 (b).

(3) Documentation of the certification. Certification shall be indicated by a letter from the Director to the
eligible party or his representative.

(c) Eligible person. For purposes of section 1043 and this subpart, the term "eligible person" includes:

(1) Any officer or employee of the Executive branch of the Federal govemment, except a person who is a
special Government employee as defined in 18 U.S.C. 202; and

(2) The spouse and any minor or dependent child of an individual referred to in paragraph (c)(1) of this
section whose ownership of property required to be divested is attributable to such person by 18 U.S.C. 208, or any other
Federal conflict of interest statute, regulation, rule, or executive order.

Sec. 2634.1003 Permitted property.

(a) In general. The categories of permitted property into which rollovers are permitted to be made have been drawn
through the rules of this section so as to be neutral in respect of the vast majority of Federal programs and responsibilities.
The Internal Revenue Service has jurisdiction with respect to determinations concerning the application of the rules of this
section in specific cases (see 2634.1001(b)). However, the ethics program rules applicable to specific agencies and
positions may further limit an eligible person's choices. The advice of the designated agency ethics official should be sought
in this regard. For example, there ae restrictions on the purchases of shares in regulated investment companies by some
Securties and Exchange Commission personnel and on purchases of obligations of the United States by some officials of the
Department of the Treasury. Additionally, it may not be appropriate for some officials of agencies having international
responsibilities to invest in mutual funds which exclusively invest in securities outside of the United States.

(b) Definition of "permitted property-. For purposes of section 1043 and this subpart, the term "permitted property"

means:

(1) Any obligation of the United States; and

(2) Any "diversified investment fund", as defined in paragraph (c) of this section.

(c) Diversified investment fund

(1) Definition. The term "diversified investment fund" means any open-end mutual fund (which is a
"regulated investment company*, as defined by section 851 of the Iernl Revenmu Cede of 196). which by It prospect,.
or any common trust fund maintained by a bank (which is a "common trust funrd, as defined by section 5W4(e) of the Internal
Revenue Code of 1986), which by the literature It distriblutes to prospective and current investors describing Its objectives and
practices, does not Indicate the objective or practice of devoting its Investments to particular or limited Indutra, economic, or
geographic sectors.

(2) Ownership limitation. Notwithstanding any other rule of this paragraph (c), a fund may not be
considered to be a diversified investment fund in any case in which the ownership of more than one percent of the market
value of the fund would be attributable to an individual referred to in 2634.1002(c)(1) Immediately after a rollover.
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Example 1: The Alpha Group is a family of funds which markets numerous open-end mutual funds which are typical
of those generally available to the general public:

(i) The folcowing funds of the Alpha Grouo would be presumed to be diversified investment funds for purposes of
paragraph (c)(1) of this section, unless their prospectuses indicated an objective or practice oý devoting their investments to
particular or limited industrial, economic, or geographic sectors: the Common Stock Fund, the Growth Stock Fund, the S&P
Index Fund, the Global Fund (investing In common stocks word-wlde), the Blue Chip Fund, the Corporate Bond
Fund, the Municipal Bond Fund, and the Government Bond Fund (which invests exclusively in obligations of the United
States).

(ii) The following funds of the Alpha Group would not bo presumed to qualify as diversified irnvestment funds, unless
their prospectuses indicated that they do not have an objective or practice of devoting their investments to particular or limited
industrial, economic, or gaographic sectors for purposes of paragraph (c)(1) of this section: The Pacific fund, the Mexico
Fund, the New Englad Fund, the Gold Fund, the Commodity Futures Fund, the Venture Capital Fund, and the Drug Industry
Sector Fund.

Example 2: The On iega Fund is a closed-end mutual fund which is listed on the New York Stock Exchange. The
Omega Fund Is not a diversified investment fund, as only open-end mutual funds are within the definition of that term
pursuant to paragraph (c)(1) of this section.

Sec. 2634.1004 Special rule.

Public access to Certificates of Divestiture. The Certificates of Divestiture issued pursuant to the provisions of this part shal!
be available to the public in accordance with the rules of 2634.603 of this part.
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SECTION 2. PUBLIC FIACIAL DISCLOSU RE-PORT OEM

7-200. Individuals R-equired to File

a. Covered Positions. For purposes of this section, the
following individuals are in "covered positions" and are required by the Ethics in Government
Act of 1978, Pub. L. 95-521 (reference (b)) to file an SF 278, Appendix C of this Regulation,
with their DoD Component DAEO or designee as set out in subsection 7-205 of this Regulation,
below:

(1) Civilian Presidential app3intees;

(2) Regular and Reserve military officers whose pay
grade is 0-7 or above;

(3) Members of the Senior Executive Service;

(4) Other civilian D3D employees, including special
* Government employees, whose positions are classified above GS/GM-15 prescribed by 5 U.S.C.

5332 (reference (c)) or civilian DoD employees under other pay systems whose rate of basic pay
is fixed at or above 120% of the minimum rate of basic pay for a GS/GM-15;

(5) DoD employees in the excepted service in positions
that are of a confidential or policy-making character unless they have been excluded by tie
Director, OGE. See subsection 7-200.d. of this Regulation, below;

(6) Individuals serving by appointment under the
Intergovernmental Personnel Act, from State or local governments, institutions of higher
education or other eligible organizations. See 5 U.S.C. 3371-3376 (reference (c));

(7) Civilian individuals who are detailed to positions

described in subsection 7-200.a.(3) through 7-200.a.(5) of this Regulation, above;

(8) DoD Component DAEOs.

b. Waver. An individual otherwise required to file an
SF 278, Appendix C of this Regulation, but who now is expected to perform the duties ofa
covered position for less than 130 days in a calendar year, may request a waiver of any or all
reporting requirements from the Director, OGE, in accordance with 5 C.F.R. 2634 (reference (a))
in subsection 7-100 of this Regulation, above.
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c. Exception. An individual who is nominated to or assumes
a covered position is not required to file on SF 278, Appendix C of this Regulation, if the N
Secretary concerned or the DoD Component DAEO determines that the individual is not t
reasonably expected to perform the duties of the position for more than 60 days in a calendar
year. If such individual performs the duties of the position for more than 60 days in a calendar
year, an SF 278, Appendix C of this Regulation, shall be filed within 15 days after the 61st day
of duty.

d. Exclusion. The Director, OGE, may exclude an individual
who is in a covered position under subsection 7-200.a.(5) of this Regulation, above, from the
requirement to file an SF 278, Appendix C of this Regulation, in accordance with 5 C.F.R.
2634.203 (reference (a)) in subsection 7-100 of this Regulation, above.

7-201. Information on Covered Position_. The directors of DoD
Component personnel offices are responsible for providing the following information to their
DoD Component DAEOs or designees:

a. The name, position, grade, organization and
entrance-on-duty or termination date of each individual assigned to the DoD Component who is
required to file a new entrant or termination SF 278, Appendix C of this Regulation, immediately
upon the appointment of the individual to a position requiring filing, or upon receipt of an SF 52,
"Request for Personnel Action," August 1988, Appendix C of this Regulation, requesting
approval of the retirement, resignation, or removal of the individual from such a position;

b. By January 10 of each year, the name, position, grade, and
organization of each individual assigned to the DoD Component who is required to file an
annual SF 278, Appendix C of this Regulation.

7-202. Notification of Requirement to File. Each DoD Component
DAEO or designee shall provide appropriate notices and instructions to all reporting individuals
to ensure the timely preparation of the revorts and submission to supervisors and Ethics
Counselors for review and filing.

7-203. Time of Filing

a. Nomination Reports

(1) /my time after public announcement but within five
days after transmittal by the President to the Senate of the nomination of an individual to a
civilian DoD position that requires the advice and consent of the Senate, the DoD Component
DAEO shall ensure the nominee's SF 278, Appendix C of this Regulation, is filed with
appropriate authorities.

(2) The report shall contain the information
prescribed in the "Instructions for Completing SF 278" attached to the SF 278,
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(3) If the Ethics Counselor believes that additional
information is required, the reporting individual shall be notified of the additional information
required and the date by which it must be submitted. The reporting individual shall submit the
required information directly to the Ethics Counselor.

(a) When the Ethics Counselor amends or revises
a report based on additional information obtained from the reporting individual, he shall initial the
amendment or revision and make a note of the source of the information in the comment section of
the report. For example, if the Ethics Counselor adds to a report that a certain fund is an excepted
investment fund based on a telephone conversation with the reporting individual, he shall number
and initial the change on Schedule A and add a notation in the comment section of the report, such
as" 1. per telecon with Mr. Doe on June 16, 1992" and initial the comment.

(b) When a substantial amount of information is
missing from the report, it shall be returned to the supervisor for evaluation in accordance with the
standards set forth in subsection 7-206.b.(1) of this Regulation, above, with instructions to return
it to the Ethics Counselor with any additional comments or supplementary information.

(4) If the Ethics Counselor agrees with the supervisor's

, evaluation that no item violates, or appears to violate, applicable laws or regulations, then:

* (a) The Ethics Counselor shall annotate the report ,

or attach an endorsement stating that no conflicts of interest under applicable laws or regulations ,
exist, and forward it to the appropriate DoD Component DAEO or designee; and

, (b) If there are financial interests in non-Federal *
* entities doing or seeking business with DoD reported on the SF 278, the Ethics Counselor may *

* issue a memorandum of caution to the reporting individual and forward a copy of the *
* memorandum with the SF 278 to the appropriate DoD Component DAEO or designee.

(5) If the Ethics Counselor disagrees with the
supervisor's evaluation, and concludes that the report does not comply with applicable laws and
regulations, he shall do the following:

(a) Notify the reporting individual in writing of
the preliminary determination;

(b) Afford the reporting individual a reasonable
opportunity for an oral or written response; and

(c) Determine, after considering any response,
whether or not the reporting individual is in compliance with applicable laws and regulations. If
the Ethics Counselor concludes that the report does fulfill the requirements, he shall annotate the
report or attach an endorsement stating that no conflicts of interest under applicable laws or
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regulations exist and dispose of the report in accordance with subsection 7-206.b.(4) of this
Regulation, above. If the Ethics Counselor determines that it does not, he shall:

1 Notify the reporting individual of the
conclusion;

2 Afford the reporting individual an
opportunity for personal consultation, if practicable;

3 Determine what remedial action
should be taken to bring the reporting individual into compliance;

4_ Notify the reporting individual, in
writing, of the remedial action required, indicating a date by which that action must be taken; and

5 Ensure that the supervisor of the
reporting individual is notified of the required remedial action and date by which that action must
be taken.

(6) Except in unusual situations, which must be
documented fully to the satisfaction of the Ethics Counselor, remedial action shall be completed
within three months from the date the reporting individual was notified that the action is required.

(7) Remedial steps, in accordance with 5 C.F.R.
2634.605 et seq. (reference (a)) in subsection 7-100 of this Regulation, above, may include the
following measures:

(a) Divestiture:

I Any reporting individual or the
spouse, minor or dependent child of a reporting individual, may be issued a Certificate of
Divestiture by the Director, OGE, upon a determination that such divestiture is reasonably
necessary to comply with 18 U.S.C. 208 (reference (d)), or any other Federal Government conflict
of interest statute, regulation, rule, or Executive Order, or pursuant to the request of the Senate as
a condition of confirmation;

If obtained before the sale, the
Certificate of Divestiture allows for the non-recognition ot capital gains that result upon the sale
of property to comply with conflict of interest requirements if the property is rolled over into
property permitted by OGE. See 5 C.F.R. 2634.1001 (reference (a)) in subsection 7-100 of this
Regulation, above;

3 The following items must be
submitted to the Director, OGE, by the DoD Component DAEO:
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(a) Navy shore installations with 500 or more
military and civilian DoD employees(including foreign nationals and indirect hire personnel
regulaýly attached but exc!uding personnel attached for temporary duty); and

(b) All Army, Air Force, and Marine Corps
installations, bases, air stations or activities.

(2) Special Government employees, except the
following categories of DoD employees who are required to file reports only when specifically
requested to do so by their supervisor:

(a) Physicians, dentists, and allied medical
specialists engaged only in providing services to patients;

(b) Veterinarians providing only veterinary
services;

(c) Lecturers participating only in educational
activities;

(d) Chaplains performing only religious
services;

(e) Individuals in the motion picture or
television fields who are utilized only as narrators or actors in DoD productions;

(f) Reservists on active duty for less than 30
consecutive days during a calendar year; and

(g) Members of selection panels for ROTC
candidates.

(3) DoD employees classified at G(S/GM-15 or below
under 5 U.S.C. 5332 (reference (c)) or a comparable pay level under other authority, and
members of the military below the grade of 0-7 as follows:

(a) When the official responsibilities of such
DoD employees require them to participate personally and substantially through decision or
exercise of significant judgment in taking an official action for contracting or procurement,
administering or monitoring grants, subsidies, licenses or other Federally conferred financial or
operational benefits, regulating or auditing any non-Federal entity, or other activities in which
the final decision or action may have a direct and substantial economic impact on the interests of
any non-Federal entity;
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(b) Any DoD employees serving in a position in
which his supervisor determines that the duties and responsibilities of the position require the DoD
employee to file such a report to avoid an actual or apparent conflict of interest and to carry out the
purpose of any statute, Executive Order, or regulation applicable to or administered by that
reporting individual;

(4) Individuals who are detailed to positions described in
subsection 7-300.a.(3) of this Regulation, above.

(5) Individuals serving on detail under the
Intergovernmental Personnel Act, from State or local governments, institutions of higher education
or other eligible organizations. See 5 U.S.C. 3371-3376 (reference (c)).

b. Exlusion

, (1) Any DoD employee or group of DoD employees may
be excluded from all or a portion of the reporting requirements when the DoD Component Head or
designee determines that a report is unnecessary because of the remoteness of any impairment to the
integrity of the Federal Government, because of the degree of supervision and review of the DoD
employee's work, or because the use of an alternative procedure is adequate to prevent possible
conflicts of interest. Any alternative procedure must be approved in writing by OGE.

(2) DoD employees who are not employed in contracting ,

or procurement and who have decisionmaking responsibilities regarding expenditures of less than ,
, $2,500 per purchase and less than $25,000 cumulatively per year are excluded from the requirement *

to file the SF 450, Appendix C of this Regulation. However, Agency Designees may require such
• DoD employees, in individual cases, to file the SF 450, Appendix C of this Regulation. Such DoD *
* employees remain subject to conflict of interest statutes and rcgulations. *

7-301. Information on Covered Positions

a. The directors of personnel offices are responsible for
providing the following information to their DoD Component DAEOs or designees they service:

(1) Immediately upon the appointnment of covered DoD
employees, the name, position, organization and entrance-on-duty date of DoD employees required
by their supervisor to file a new entrant SF 450, Appendix C of this Regulation;

(2) By October 3 of each year, a list of the names,
positions and organizations, when applicable, of DoD employees who are required to file an annual
SF 450, Appendix C of this Regulation.

b. Coordination is required as follows:
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(1) Administrative Officers (or equivalent) of each
organization shall coordinate with the supervisors within their organization, in consultation with
the DoD Compcnent DAEO or designee, to update the list of annual reporting individuals in
their organization and report any additions or deletions to the concerned Ethics Counselor by
October 31 of each year. In addition, it is the Administrative Officers' responsibility to ensure
that any new positions are evaluated to determine whether such reports are required; or

(2) The directors of personnel offices shall coordinate
with Ethics Counselors and supervisors to ensure that position or billet descriptions of reporting
individuals described in subsection 7-300 of this Regulation, above, contain a statement that an
SF 450, Appendix C of this Regulation must be filed. All new or revised position or billet
descriptions shall be reviewed to determine whether such reports are required.

7-302. Notification. of Requirement to File. DoD Component DAEOs or
designees shall provide appropriate notices and instructions to ensure the timely preparation of
the reports and submission to their supervisors and their Ethics Counselors for review and filing.

7-303. Time of Filing

a. New Entrant Reports

(1) Except for a special Government employee, a
reporting individual shall submit an SF 450, Appendix C of this Regulation, with information
current as of the filing date for the preceding 12 months, through his supervisor to his Ethics
Counselor not later than 30 days after assuming duties in a covered position. Upon transfer or
reassignment from one covered position to another, a reporting individual shall submit a copy of
his previous report to the appropriate supervisor of the new position.

(2) A special Government employee shall submit an
SF 450, Appendix C of this Regulation, with information current as of the filing date for the
preceding 12 months, through his supervisor to his Ethics Counselor before assuming duties in a
covered position. A special Gove rnment employee whose appointment is renewed shall file a
new entrant report for the preceding 12 months prior to his reappointment. A special
Government employee whose appointment exceeds one year shall file a new entrant report on
the anniversary of his appointment.

b. Annual Reports. A reporting individual (except a special
Government employee) who was employed at least 61 days during the preceding reporting
period must submit an SF 450, Appendix C of this Regulation, to his Ethics Counselor by
November 30 of each year covering the preceding 12 monihs (or any portion thereof not covered
by a new entrant report), with information current as of September 30 of that year. A reporting
individual who is reassigned or transferred from one covered position to another during the
reporting period shall file an annual report whether or not he was employed in that position for
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61 days.

c. Extension of Filing Deadline

(1) When required by reason of duty assignment,
infirmity, or other good cause affecting a reporting individual, the DoD Component DAEO or
designee may grant an extension of the filing deadline, not to exceed 60 days for annual reports
or 90 days for new entrant reports.

(2) Requests for extensions shall be submitted in
writing.

(3) Each annual reporting individual is automatically
granted a 30 day extension by this Regulation to make the reporting deadline November 30 as
stated in subsection 7-303.b. of this Regulation, above. This automatic extension need not be
annotated on an individual report. Any other extension shall be noted.

7-304. Content of Report

a. Instructions for completing the SF 450, Appendix C of this
Regulation, are included on the report. See instructions at 5 C.F.R. 2634.907 and 908
(reference (a)) in subsection 7-100 of this Regulation, above, for additional guidance or contact
the local Ethics Counselor.

b. A complete report is required even though no changes have
occurred since the last submission.

c. A reporting individual shall request required information
known only to another person to be submitted by that person to appropriate reviewing
authorities. Such a submission may be made with a request for confidentiality which shall be
honored by DoD reviewing authorities when appropriate, even if it limits disclosure to the
reporting individual.

7-305. Chain of Submission. A reporting individual shall submit his
SF 450, Appendix C of this Regulation, through his supervisor to his Ethics Counselor. It is the
responsibility of the reporting individual to ensure that an annual report is filed by November 30.

7-306. Reiew

a. Upon receipt of an SF 450, Appendix C of this Regulation,
the supervisor of the reporting individual shall provide an initial review of the report using the
criteria set forth in subsection 7-306.b. of this Regulation, below, and forward it with any
comments to the local Ethics Counselor for further review.
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7-309. StauslReLport

a. Not later than December 15 of each year, Ethics
Counselors shall prepare a consolidated status report concerning the annual filing of the SF 450,
Appendix C of this Regulation. The status report shall be sent through the head of the DoD
Component command or organization to the respective DoD Component DAEO or designee and
shall contain the following information:

(1) The number of individuals required to file an annual
SF 450, Appendix C of this Regulation; and

(2) The number of individuals who have not filed an
SF 450 as of November 30.

b. Subsequent to December 15, monthly reports may be
required by the DoD Component DAEO to be filed for those organizations which have not
received an SF 450, Appendix C of this Regulation, from all reporting individuals required to
file, until 100% compliance has been achieved. These monthly reports shall be forwarded as.
described in subsection 7-309.a., above.

7-310. Penalties

a. Administrative Penaties. Anyone failing to file a report, or
falsifying or failing to file required information, may be subject to disciplinary action by the
employing organization, including such measurcs as suspension of consideration for
appointment, reassignment of duties and termination of employment.

b. Criminal Liability. Anyone who knowingly or willfully
falsifies information on a report may be subject to criminal prosecution under 18 U.S.C. 1001
(reference (d)).

SECTION 4. REPORT OF DoD AND DEFENSE RELATED EMPLOYMENT CUD FORM

7-400. Individuals Required to File. Each civilian DoD employee of a
DoD Component who meets the statutory criteria is required by 10 U.S.C. 2397 (reference (0)) to
file a DD Form 1787, "Report of DoD and Defense Related Employment," Appendix C of this
Regulation, with his Ethics Counselors. A DoD employee meets the criteria i^'he:

a. Is employed at a pay rate equal to or greater than the

minimum rate for a GS/GM-13;
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b. Within the two-year period prior to the effective date of
service or employment with the DoD Component, was employed by a defense contractor who,
during the preceding one-year period, was awarded $10 million or more in defense contracts;
and

c. Was employed by or performed services for the defense
contractor and at any time during that year received compensation of or was salaried at a rate of
$25,000 per year or more at any time during employment.

(I) Compensation is received by an individual if it is
paid to a business entity with which the person is affiliated in exchange for services rendered by
that individual.

(2) A rate of $25,000 per year equates to $12 per hour.

7-401. Time of Filing. DoD employees shall file a DD Form 1787,
Appendix C of this Regulation, with their local Ethics Counselors within 30 days of entering on
duty with the DoD Component.

7-402. Reew

a. When at report is filed, the Ethics Counselor shall review
the DD Form 1787 to determine whether:

(1) Each item is completed and sufficient information is
provided; and

(2) Whether the information indicates any violation or
apparent violation of any of the conflicts of interest, standards of conduct, procurement integrity,
or related laws and regulations.

b. The Ethics Cowelor need not audit the report
Disclosures are to be taken at "face value" unl-As there is a patent rmission or ambiguity or the
official has independent knowledge of matters outside the report. However, it is expected that
the Ethics Counselor will resolve any apparent violatics to ensure there are no actual violations.

c. If the Ethics Counselor believes that additional information
is required, the reporting individual shall be nodfied of the additional information required and
the date by which it must be submitted. The reporting individual shall submit the required
information directly to the Ethics Counselor

d. When the Ethics Counselor has completed the review and
accomplished any necessary remedivd action, the Ethics Counselor shall sign and date the report
and dispose of it in accordance with subsection 7-403 of this Regulatior below.
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e. If the Ethics Counselor concludes that the reporting individual
is not in compliance with applicable laws or regulations, the Ethics Counselor shall:

(1) Notify the reporting individual, in writing, of the
preliminary determination;

(2) Afford the reporting individual an opportunity for
personal consultation, if practicable;

(3) Determine what remedial action should be taken to
bring the reporting individual into compliance; and

(4) Notify the reporting individual of the remedial action
required, indicating a date by which that action must be taken, normally within 90 days.

f. When the Ethics Counselor determines that a reporting
individual has complied fully with the remedial measures, a notation to that effect shall be made in
the comment section of the report. The Ethics Counselor shall sign and date the report as the
reviewing official and dispose of it in accordance with subsection 7-403 of this Regulation, below.

7-403. Dipsto

a. After the Ethics Counselor signs and dates the report, the
* Ethics Counselor shall send the original to the entire DoD Component DAEO or designee, who *

shall forward it, together with all other such reports that were received during the previous calendar *

year, to SOCO not later than March 15.

b. The DoD Component DAEO or designee shall ensure that
appropriate data from each DD Form 1787, Appendix C of this Regulation, is extracted and sent,

, together with all other such data from other such reports that were received during the previous
, calendar year for the entire DoD Component, by March 15 to the Defense Manpower Data Center ,
, (DMDC) where a consolidated report to Congress is compiled. DMDC will accept data only on ,
* computer disk using any common wordprocessing software or ASCII. ,

c. If steps ensuring compliance with applicable laws and
regulations are not taken by the date established, the Ethics Counselor shall report the matter to the
DoD Component DAEO and take whatever other action might be required in accordance with
Chapter 10 of this Regulation.

d. DD Forms 1787, Appendix C of this Regulation, shall be
retained by SOCO for six years from the date of filing with SOCO.
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7-404. Public Availability of Reports. DD Forms 1787, Appendix C of
this Regulation, must be made available for public examination upon request after the report is
filed with SOCO, unless exempted pursuant to law. Reporting individuals are personally
responsible for ensuring that their reports are accurate, complete, and timely.

7-405. Penalties

a. Administrative Penalties. Anyone failing to file a report, or
falsifying or failing to file required information, may be subject to any applicable personnel or
other action in accordance with applicable law or regulation, including adverse action. An
administrative penalty of up to $10,000 may be imposed in accordance with 10 U.S.C. 2397
(reference (f)).

b. Criminal Liability. Any individual who knowingly or
willfully falsifies information on a report may be subject to criminal prosecution under 18 U.S.C.
1001 (reference (d)).

SECTION 5. REFERENCES

7-500. References

(a) Title 5, Code of Federal Regulations, Part 2634, "Financial
Disclosures, Qualified Trusts, and Certificates of
Divestiture for Executive Branch Employees," current
edition

(b) Public Law 95-521, "Ethics in Government Act of 1979,"
October 26, 1978, as amended

(c) Title 5, United States Code, Sections 552, 552a,
3371-3376, and 5332

(d) Title 18, United States Code, Chapter 11, Sections 208 and
1001

(e) Executive Order 12674, "Principles of Ethical Conduct for
Government Officers and Employees," April 12, 1989, as
amended

(f) Title 10, United States Code, Section 2397
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(1) The request must provide the DoD Component
DAEO or designee with sufficient information to make a determination.

(2) The DoD Component DABO shall make his
determination, in writing, within 30 days, or as soon thereafter as practicable.

S(3) A copy of the request and the ethics advisory
opinion shall be retained for six years, in accordance with DoD Component procedures.

8-301. Pendties. Violation of the provisions of 41 U.S.C. 423
(reference (c)) is punishable by the fill range of sanctions, including the following:

a. Civil Penalties. Individual violators may be subject to a
civil fine not to exceed $100,000. Violators, other than individuals, may be subject to a civil fine
not to exceed $1 million.

, b. Administrative Sanctions. See subsection 10-300 through ,
, 10-304 of this Regulation. ,

SECTION 4. REPORTING EMPLOYMENT CONTACTS (10 U.S.C. 2397a)
(reference (e))

8-400. Individuals Required to File. The following DoD employees are
required by this Regulation and by 10 U.S.C. 2397a (reference (e)) to report, in writing, their
employment contacts to their supervisor and DoD Component DAEO or designee:

a. Any military officer in grade 0-4 or above, or any civilian
DoD employee serving in a position for which the rate of pay is equal to or greater than the
minimum rate of pay for GS/GM- II who;

b. At any time during his DoD service, performed a
"procurement function" involving a defense contractor which received at least $25,000 a year in
DoD business; and

c. Who contacts or is contacted by that defense contractor
regarding future employment.

8-401. Content of Report. Reports of employment contacts shall include:
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a. The name, title, agency address, and telephone number of

the reporting individual;

b. The name of the defense contractor concerned;

c. The date of each contact covered by the report; and

d. A brief description of the substance of each contact.

8-402. Disqualification Statement

a. Individuals Required to File Disqualification

(1) Any DoD employee required to submit a report of
an employment contact shall submit to his supervisor a written statement disqualifying himself
from participating in any "procurement function" involving the defense contractor until such
time as the possibility of future employment with that defense contractor has been rejected by
either party.

(2) Procurement officials may be required to request
recusal through formal procedures requiring written approval by the head of the contracting
agency. See subsection 8-300 of this Regulation, above.

b. Distribution of Disqualification. The disqualification
statement shall be given to the DoD employee's supervisor and the Ethics Counselor. It also
should be provided to others who might contact the DoD employee regaiding the defense
contractor which is the subject of the disqualification.

c. Contents of Disqualification. The disqualification
statement shall contain:

(1) The name, title, agency address, and telephone
number of the DoD employee submitting the report;

(2) The extent of disqualification (i.e., a description of
duties affecting the defense contractor the DoD employee may not perform as a result of the
disqualification);

(3) Identification of the DoD employee or office that
will handle duties during the disqualification period; and

(4) An explanation of any other steps required to avoid
potential conflicts of interests;
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OFFICE OF GOVERNMENT ETHICS MEMORANDUM

November 5, 1992

MEMORANDUM FOR DESIGNATED AGENCY ETHICS OFFICIALS
GENERAL COUNSELS
INSPECTORS GENERAL

FROM: STEPHEN D. POrTS
DIRECTOR

SUBJECT: Revised Materials Relating to 18 U.S.C. § 207'

Anticipating an increased demand for post-employment counseling during the PreskIeni transition, we are providing some
revised written materials that slould facilitate advlic and training concerning 18 U.S.C. § 207.

Statute. We have In the pat distributed copies of the statutory language of 18 U.S.C. S 207. most recently in January 1991.
The revised handout incorporates all amendments made to the statute since Its revision by the Ethics Reform Act of 1989. including the
addition of new section 207(k) and the amendment of section 207(f) as applied to the United States Trade Representative.

Revised Summary. Shortly before the effective date of the Ethics Reform Act amendments, we distributed a 14~ summary
of 18 U.S.C. § 207 as amended by that Act. We have revised that summarys introductory mate lI to orelect the passage of time and
the publication of 5 CFR Part 2641. We have also incorporated post-Ethics Reform Act amendments by including the Executive Level
V threshold relating to the definition of "senior ernployee," by adding a brief description of the Presidential waiver authorty in new section
207(k), and by revising the discussion of section 207(f) in relation to the United States Trade Representatvle. Also, in ordier to ensure
consistency with Part 2641, we hve h changed certain language in the sumnmary concerning the application of secton 207(c) to special
Government employees and the designation of components for purposes of that section. (As before, the sunmary does not discuss
18 U.S.C. § 208 or other provsons applicable when an employee seeas or negotiates for employment in the private sector.)

We hope these matrials prove useful.

Attachments

z This mprtit has hWa Mty and spacno revions made for daoty. Adwughno diangeswofe madet Sthew xt, only theodginal
rule is suthorttetlve.
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REVISED MATERIALS RELATING TO IOU S.C. 207

November 4, 1992

SUMMARY OF POST-EMPLOYMENT RESTRICTIONS OF 18 U.S.C. § 207

I. INTRODUCTION

, Since Its enactment in 1962, 18 U.S.C. 207 has remained the pdmary source of post-emplwomont restrictions applicable to *
officers and employees of the executive branch. Unlike certain other post-employment laws, the provisions of section 207 apply to
individuals regardless of the executive department or agency in which they served while employed by the Government and regardless
of the particular duties they performed.

Section 207 has been amended severe! times over the years. Recently, for example, section 207 was substantially revised
by the Ethics Reform Act of 1989. As a consequence of these amendments, former employees are subject to varying post-omployrient
restrictions depending upon the date of their termination from Government service or from certain high-level positions.

Individuals who terminated service prior to January 1, 1991, should continue to consult the regulations published at Part 2637
of title 5, Code of Federal Regulations, for guidance concerning applicable provisions of section 207. Individuals terminating service on
or after January 1, 1991, should consult this summary pending completion of revised regulatory guidance at 5 C.F.R. Part 2641. As of

* this date, Part 2641 contains guidance concerning 18 U.S.C. 207(c) only. (Except where the underlying statutory provision has changed, *
* Part 2637 remains persuasive concerning the Interpretation of the newer version of 18 U.S.C. 207.) *

This summary was prepared by the U.S. Office of Government Ethics. While it has been coordinated with the Department of
Justice, employees are cautioned that It reflects only a preliminary interpretation of the amendments to 16 U.S.C. 207 enacted by the
Ethics Reform Act of 1989 and thereafter.

II. SUMMARY' OF RESTRICTIONS

Effective January 1, 1991, section 207 of tItle 18 sets forth six substantive prohibitions restricting the ctivities of individuals
who leave Government service or who leave certain highlevel positions In the' executive branch. Each of these restrictions is discussed
separately below, followed by a discussion of several statutory exceptions.

None of the provisions bar any Individual, regardless of rank or position, from accepting employment with any private or public
employer after Govemmont service. Section 207 only prohibits Individuals from engaging in certain activtles on behalf of persons or
entities other than the United States, whether or not done for compensation, None of the restrictions bar self representation.

A. APPLICABILITY

The first three restrictions 1207(a)(1), (a)(2), and (b)] are applicable to former officers or employees of the executive branch.
They also apply to former senior or very senior employees as those terms are described below, and to former special Government
employees. According to 18 U.S.C. 202, a special Government employe" Includes an individual who is "retained, designated, appointed,
or employed to perform, with or without compensation, for not to exceed one hundred and thirty days during any period of three hundred
and stxty-five consecutive days, temporary duties either on a fulll-m or Intermittent basis .... * (Enlisted personnel of the uniformed
services are not "officers" or "employees" for purposes of section 207.)

The fourth restriction 1207(c)] is applicable only to former senior personnel, (hereinafter referred to as "senior employees").
A senior employee is any employee (other than an Individual covered by the fifth restriction) who was employed In a position for which
the rate of pay is specified In or fixed according to the Executive Schedule, in a position for which the rate of basic pay is equal to or
greater than the rate of basic pay payable for level V of the Executive Schedule, or In a position which is held I)y an active duty
commissioned officer of the uniformed services who is serving in a grade or rank for which the pay grade is 0-7 or above. The term
includes those individuals appointed by the President to a position under 3 U.S.C. 105(a)(2)(8) or by the Vice President to a position
under 3 US&C. 106(a)(1)(B) . An individual Is subject to section 207(c) as a result of service as a special Government employee only
if the individual served 60 or more days as a special Government employee during the one-year period before terminating service se
a senior employee.

The fifth restriction 1207(d)] applies only to former very senior personnel (hereinafter referred to as "very senior employees").
A very senior employee is any employee who was employed in a position at the rate of pay payable for level I of the Executive Schedule,
or in a position in the Executive office of the President at a rate of pay equal to or greater than the rate of pay payable for level II of the
Executive Schedule. The term includes the Vice President and those Indivduals appointed by the President to a position under 3 U.S.C.
105 (a)(2)(A) or by the Vice President to a position under 3 U.S.C. 106(a)(IXA).

The sixth restriction 1207(f)0 applies to individuals who formerly served In either a senior or very senior position.

B. SUBSTANTIVE RESTRICTIONS

1. Basic Prohibition of 18 US.C. 207(a)(1). No former employee-may knowingly make, with the intent to Influence, any
communication to or appearance before an employee of the United States on behalf of any other person (except the United States) in
connection with a particular matter InvOlving a specific party or parties, in which he participated personally and substantially as an
employee, and in which the United States is a party or has a direct and substantial interest.

Discussion. This is a lifetime restriction that commences upon an employe's termination from Government service. The target
of this provision Is the former employee who participates In a matter while employed by the Government and who later 'switches sides"
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by representing another person on the same matter before the United States. The restriction is measured by the duration of the matter
in which the former employee participated.

The restriction does not apply unless a former employee communicates to or makes an appearance before the United States
on behalf of some other person. For these purposes, the "United States" refers to any employee of any department, agency, court, or
court-martial of the United States (but not of the District of Columbia). The term does not Include the Congress, and therefore
communications to or appearances before Members of Congress and legislative staff are not prohibited by this provision.

A former employee Is not prohibited by this restriction from providing "behind-the-scenes" assistance in connection with the
representation of another person. moreover, the restriction prohib;ts only those communications and appearances that are made with
the intent to influence." A "communication" can be made orally, in writing, or through electronic transmission.. An "appearance" extends
to a former employee's mere physical presence at a proceeding when the circumstances make it clear that his attendance Is intended
to influence the United States. An "intent to influence" the United States may be found if the communication or appearance is made for
the purpose of seeking a di.cretionary Govemment ruling, benefit, approval,, or other action, or is made for the purpose of Influencing
Government action In connection with a matter which the former employee knows involves an appreciable element of dispute concerning
the particular Government action to be taken. Accordingly, the prohibition does not apply to an appearance or communication involh4ng
purely social contacts, a request for publicly available documents, or a request for purely factual information or the
supplying of such information.

A communication to or appearance before the United States is not prohibited unless it concerns the same particular matter
involving a specific party or parties in which the former employee participated personally and substantially while employed by the
Government. An employee can participate "personallyf in a matter even though he merely directs a subordinate's participation. He
participates "substantialy' if his involvement is of significance to the matter. Thus, while a series of peripheral involvements may be
insubstantial, participation in a single critical step may be substantial. The term "particular matter" Includes any investigation, application,
request for a ruling or determination, rulemaking, contact, controversy, claim, charge, accusation. arrest, or judicial or other proceeding.
In determining whether two situations are part of the same particular matter, one should consider all relevant factors, including the
amount of time elapsed and the extent to which the matters involve the same basic facts or issues and the same or related parties. Even
if a post-employment communication or appearance would concern the same particular matter, however, the representational bar will
not apply ualess the United States is a party or has a direct and substantial interest in that matter at the time of the post-employment
representation.

The provision requires that an employee's official participation In a particular matter have taken place at a time when the matter
involved a specific party (or parties). It also requires that the matter involve some specific party or parties at the time of the
post-employmert communication or appearance (although these can be different parties than were involved with the matter at the time
of the employee's participation). General rulemakings do not usually involve specific parties. Consequently, it is quite possible that an
employee who participated in a rulemaking while employed by the Government will, after leaving Government service, be able to appear
before his: fomw agency concerning the application of that rule to his new private sector employer without violating the lifetime
restriction. Contracts, on the other hand, are always particular matters involving specific parties. A Government procurement has specific
parties identified to it when a bid or proposal Is received in response to a solicitation, if not before.

The provision does not prohibit a former employee from representing himself before the United States (as distinguished from
a corporation or consulting firm) . Moreover, a former employee Is not prohibited from acting on behalf of the United States (or the
Congress). Thus, even though an Individual may once have worked on a matter while employed by the Government, he will not, while
subsequently reemployed by the Government, be barred from communicating with any employee of the United States concerning that
matter If he does so as part of his official duties. A former employee does not act on behalf of the United States, however, merely
because the United States may share the same objective as the person whom the former employee is representing.

2. Basic Prohibition of 18 U.S.C. 207(a)(2). For two years after his Government service terminates, no former employee may
knowingly make, with the intent to Influence, any communication to or appearance before an employee of the United States on behalf
of any other person (except the United States) in connection with a particular matter involving a specific party or parties, in which the
United States Is a party or has a direct and substantial interest, and which such person knows or reasonably should know was actually
pending under his official responsibility within the one year period prior to the termination of his employment with the United States.

Discussion. This Is a two-year restriction that commences upon an employee's termination from Government service.

This provision is identical to the lifetime restriction discussed above except that it Is of shorter duration and requires only that
an individual have had official responsibility for a matter while employed by the Government, not that he have participated personally
and substantially in that matter. Like the lifetime restriction, it prohibits certain communications and appearances made on behalf of any
other person or entity except the United States (or the Congress). The communications and appearances prohibited are those made,
with the intent to influence, to or before any employee of a department, agency, court, or court-martial of the United States. The
representational bar applies with respect to any particular matter involving a specific party or parties that was actually pending under
the former employee's official responsibility at some time during his lost year of Government service.

"Official responsibility Is defined In 18 U.S.C. 202 as "the direct administrative or operating authority, whether Intermediate
or final, and either exercisable alone or with others, and either personally or through subordinates, to approve, disapprove, or otherwise
direct Government action." The scope of an employe's official responsibility is usually determined by those areas assigned by statute,
regulation, executive order, or job description. All particular matters under consideration in an agency are under the official respone~lit
of the agency head, and each Is under that of any Intermediate supervisor having responsibility for the activities of a subordinate
employee who actually participates In the matter. An employee's recusal from or other non-participation in a matter does not remove
it from his official responsihility.

A matter was "actually pending" unde' a former employee's official responsibility if the matter was in fact referred to or under
consideration by persons within the employee's area of responsibility. A former employee is not subject to the restriction, however, unless
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at the time of the proposed representation of another he knows or reasonably should know that the matter had been under his
responsibility during his last year of Government service.

* 3. Basic Prohibition of 18 U.S.C. 207(b). For one year after his Government service terminates, no former employee may *
knowingly represent, aid, or advise on the basis of covered Information, any other person (except the United States) concerning any
ongoing trade or treaty negotiation in which, during his last year of Government service, he participated personally and substantially as
an employee.

Discussion. This is a one-year restriction that commences upon an employee's termination from Government service.
Extending to certain "behind-the-scenes" assistance, this provision can serve to augment the representational bar provided for in the
lifetime restriction discussed above.

The restriction set forth in section 207(b) does not apply unless, during the one-year period before he left Government, an
employee participated personally and substantially in an "ongoing" trade or treaty negotiation that is covered by the statute. It is not
necessary that a former employee have had actual contact with foreign parties in order to have participated personally and substantially
in a trade or treaty negotiation. An employee is covered by this restriction even though his participation in an ongoing negotiation may
have occurred prior to January 1, 1991, the effective date of section 207(b).

Trade negotiations covered by the statute are those that the President determines to undertake pursuant to section 1102 of
the omnibus Trade and Competitiveness Act of 1988 (19 U.S.C. 2902). Unless there is an earlier public announcement of a determination
by the President, a trade negotiation commences to be "ongoing" when, at least 90 days before entering into a trade agreement, the
President notifies both the House of Representatives and the Senate of his intention to enter into an agreement. 19 U.S.C. 2903(a)(1)(A).
Whether an employee participated personally and substantially in an "ongoing" trade negotiation is determined by reviewing an
employee's participation after trade negotiations commenced. A treaty is an international agreement made by the President that requires
the advice and consent of the Senate. A negotiation on a treaty commences to be "ongoing" at the point when both (1) the determination
has been made by a competent authority that the outcome of a negotiation will be a treaty, and (2) discussions with a foreign government
have begun on a text. Trade and treaty negotiations both cease to be ongoing when an agreement or treaty enters into force or when
all parties to the negotiation cease discussion based on a mutual understanding that the agreement or treaty will not be gonsummated.

Once he has participated In an ongoing negotiation, section 207(b) prohibits a former employee from representing, aiding, or
advising any other person concerning a trade or treaty negotiation (that is still ongoing) on the basis of certain "covered" information.
"Covered" information refers to agency records which were accessible to the employee, which he knew or should have known were
designated as exempt from disclosure under the Freedom of Information Act (e.g., documents that were marked as subject to a national
security classification or those otherwise designated in a manner that made it clear they were exempt from release under FOIA), and
which concern a negotiation in which the employee participated personally and substantially during his last year of Government service.
A former employee is not prohibited from utilizing information from an agency record which, at the time of his post-employment activity,
is no longer exempt from disclosure underthe Freedom of Information Act.

Only activities that are undertaken on behalf of "any other person" are prohibited by this restriction. Action taken on behalf of
the United States (or the Congress) or on behalf of the former employee himself are not prohibited. A former employee "represents"
another person when he acts as an agent or attorney for or otherwise communicates or makes an appearance on behalf of that person
to or before any third party. For this purpose, a third party includes any employee of the executive, legislative, or judicial branch of the
Federal Government, including a Member of Congress. A former employee "aids or advises" another person when he assists that person
other than by communicating to or appearing before a third party. A former employee represents, aids, or advises another person "on
the basis of" covered Information if the former employee's representation, aid, or advice either Involves a disclosure of covered
information to any person, or could not have been made or rendered had the former employee not had actual knowledge of covered
information.

It is important to note that although a post-employment activity may not be prohibited by section 207(b), a former employee
must still be careful to comply with other statutory restrictions. For example, even though a trade or treaty negotiation may not yet have
become "ongoing" at the time of an employee's official participation, the negotiation may nevertheless have had specific parties identified
to it, thus triggering the lifetime restriction set forth in section 207(a)(1).

* 4. Basic Prohibition of 18 U.S.C. 207(c). For one year after service in a "senior" position terminates, no former "senior"

employee may knowingly make, with the intent to influence, any communication to or appearance before an employee of a department
or agency in which he served in any capacity during the one-year period prior to termination from "senior service, if that communication
or appearance is made on behalf of any other person (except the United States), in connection with any matter concerning which he
seeks official action by that employee.

Discussion. This is a one-year restriction. The one-year period is measured from the date when an employee ceases to be
a senior employee, not from the termination of Government service, unless the two occur simultaneously. The purpose of this one-year
"cooling off" period is to allow for a period of adjustment to new roles for the former senior employee and the agency he served, and to
diminish any appearance that Government decisions might be affected by the improper use by an individual of his former senior position.
As already noted, this provison is applicable to "senior' employees,' but not to "very senior,, employees.

Like the lifetime restriction discussed above, this provision prohibits communications to and appearances before the
Government and does not prohibit "behnd-the-soenes" assistanoe. Unlike the lifetim restriction, however, this one-year restriction
applies only to a "senior,, employee, does not require that the formw employe have er been in any way krvolved in the matter that
is the subject of the communication or appearance, and only prohibits communications to or appearances before employees of any
department or agency in which he formerly served in any capacity during the one-year period prior to his termination from senior service.
The representational bar applies with respect to any matter, whether or not involving a specific party, concerning which the former senior
employee is seeking official action by a current employee of such department or agency on behalf of any other person except the United
States (or the Congress).
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As described below, section 207 provides for two methods by which the restrictions of section 207(c) can be narrowed or
eliminated. The first is through the designation of separate departmental or agency components and the second Is through the exemption
of a position or category of positions from coverage. Not all senior employees are eligible to benefit from either o. ,oth of these
procedures. A former senior employee is ineligible to benefit from these procedures if he is subject to section 207(c) by virtue of having
served in a position for which the rate of pay Is specified In or fixed according to the Executive Schedule or by virtue of having been
appointed by the President to a position under 3 U. S.C. 105(a)(2)(B) or by the Vice President to a position under 3 U.S.C. 106(a)(1)(B).

As has been noted, the representational bar usually extends to any department or agency in which the former senior employee
served In any capacity during the year prior to his termination from senior service. However, certain senior employees may be permitted
to communicate to or appear before components of their former department or agency if those components have been designated as
separate agencies or bureaus by 0GE. For example, although it may not by statute be a separate component, OGE could designate the
Defense Logistics Agency as an agency that exercises functions which are separate and distinct from its "parent" department, the
Department of Defense. An individual formerly serving in a parent department or agency would be barred by section 207(c) from making
communications to or appearances before any employee of that parent, but would not be barred as to employees of any designated
component of that parent. An individual formerti serving in a designated component of a parent department or agency would be barred
from communicating to or making an appearance before any employee of that component, but would not be barred as to any employee
of the parent or of any other component. The statute now provides that no agency within the Executive Offica of the President may be
designated as a separate component.

The restrictions of section 207(c) can be waived altogether as to certain senior employee positions or categories of positions.
As a consequence of such exemption, the one-year restriction of section 207(c) will not begin to run upon an employees termination
from such a position. In order to grant an exemption, OGE must receive a request to do so from a department or agency. After review
of the request, OGE can grant an exemption or exemptions based upon its determination that as to a particular posiion or category of
positions, the imposition of section 207(c) would create an undue hardship on the department or agency in obtaining qulified personnel
and that the granting of the exemption would not create the potential for use of undue itfluence or advantage.

* 5. Basic Prohibition of 18 U.S.C. 207(d). For one year after service in a 'very seniore, position terminates, no former "very *
senior" employee may knowingly make, with the intent to influence, any communication to or appearance before any individual appointed
to an Executive Schedule position or before any employee of a department or agency in which he served as a "very senior employee
during the one-year period prior to termination from Government service, if that communication or appearance is made on behalf of any
other person (except the United States), in connection with any matter concerning which he seeks official action by that individual or
employee.

Discussion. This is a one-year restriction. The one-year period is measured from the date when an employee ceases to be
a very senior employee, not from the termination of Government service, unless the two occur simultaneously.

This provision, applicable only to very" senior employees, is very similar to the one-year restriction of section 207(c) discussed
above. It too prohibits communications to or appearances before employees of certain governmental departments and agencies, unless
on behalf of the United States (or the Congress). A former very senior employee is prohibited by section 207(d) from representing another
before any current employee of any department or agency In which he served as a very senior employee during the one-year period prior
to his termination from Government service. (Compare section 207(c) which prohibits communications and appearances to current
employees of any department or agency In which a former "senior" employee served in any capacity during the one-year period prior
to termination from senior service.) A former very senior employee is also prohibited by sectliol 207(d), however, from representing
another person before any individual currently appointed to an Executive Schedule position listed in 5 U.S.C. 5312-5216, whether or not
that individual Is serving in the very senior employee's former department or agency. The representational bar applies to any matter,
whether or not involving a specific party, concerning which the former very senior employee is seeking official action by any current officer
or employee of the executive branch.

Section 207 does not authorize OGE to designate separate and distinct components within a department or agency as a means
of narrowing the scope of section 207(d). Moreover, no very senior employees position is eligible for exemption from the application of
section 207(d).

* 6. Basic Prohibition of 18 U.S.C. 207(f). For one year after his service in a "senior" or "very senior" position terminates, no

former "senior" employee or former "very senior" employee may knowingly, with the intent to influence a decision of an employee of a
department or agency of the United States in carrying out his official duties, represent a foreign entity before any department or agency
of the United States or aid or advise a foreign entity.

Discussion. This is a one-year restriction, except that it lasts for three years as applied to any individual who becomes the
United States Trade Representative after October 6, 1992. The restriction is measured from the date when an employee ceases to be
a senior employee or a very senior employee, not from the termination of Government service, unless the two occur simultaneously.

The restriction prohibits a former senior or very senior employee from representing, ailding, or advising a foreign entity with
the intent to influence certain governmental officials. A "foreign entity,, means the "government of a foreign country" as defined in section
I(e) of the Foreign Agents Registration Act of 1938 (22 U.S.C. 611), as amended, or a "foreign political party" as defined In sectio I(f)
of that Act The government of a foreign country includes -

any person or group of persons exercising sovereign de facto or de jure political jurisdiction over any country, other than the
United States, or any part of such country, and includes, any subdivision of any such group end any group or agency to which
such sovereign de facto or do jure authority or functions are directly or indirectly delegated. Such term shall include any faction
or body of insurgents within a country assuming to exercise governmental authority whether such faction or body of insurgents
has or has not been recognized by the United States

A foreign political party includes -
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any organization or any other combination of individuals In a country other than the United States, or any unit or branch
thereof, - having for an aim or purpose, or which is engaged in any activity devoted In whole or In part to, the establishment,
administration, control, or acquisition of administration or control, of a govemmen: of a foreign country or a subdivision thereof,
or the furtherance or influencing of the political or public Interests, policies, or relations of a government of a foreign country
or a subdivision thereof.

A foreign omrnmercial corporation will not generally be considered a "foreign entity" for purposes of section 207(f) unless it exercises the
functions of a sovereign.

A former senior or very senior employee "represents" a foreign entity when he acts as an agent or attorney for or otherwise
communicates or makes an appearance on behalf of that entity to or before any employee of a department or agency. He "aids or
advises" a foreign entity when he assists the entity other than by making such a communication or appearance. Such "behind the scenes"
assistance to a foreign entity could, for example, include drafting a proposed communication to an agency, advising on an appearance
before a department, or consulting on other strategies designed to persuade departmental or agency decision makers to take certain
action. A former senior or very senior employees representation, aid, or advice is only prohibited if made or rendered with the intent to
influence an official discretionary decision of a current departmental or agency employee.

C. EXCEPTIONS

Sections 207(j) and (k) set forth several exceptions to the statute's substantive prohibitions. As noted below, some exceptions
do not avoid application of all of the six substantive restrictions of 18 U.S.C. 207.

Performing official Government Duties. A former employee is not restricted by any of the substantive provisions of section 207
from engaging in post-employment activties performed in carrying out official duties on behalf of the United States. This exception also
extends to activities undertaken In cairying out official duties as an elected official of a state or local Government.

Representing Certain entities. A former senior or very senior employee will not violate section 207(c) or (d) if his communication
or appearance Is made in carrying out official duties as an employee of and is made on behalf of (1) an agency or instrumentality of a
State or local Government, (2) an accredited degree-granting institution of higher education as defined in section 1201 (a) of the Higher
Education Act of 1965 (20 U.S.C. 1141 (a)), or (3) a hospital or medical research organization exempted and defined under section
501 (c)(3) of the Internal Revenue Code of 1986 (26 U.S.C. 501 (c)(3)).

Representing or Assisting International organizations. A former employee is not restricted by any of the substantive provisions
of section 207 from representing, aiding, or advising an International organization In which the United States participates, If the Secretary
of State certifies in advance that such activity is In the interest of the United States.

Imparting Special Knowledge. A former senior or very senior employee will not violate section 207(c) or (d) If he makes a
statement that is based on his own special knowledge In the particular area that is the subject of the statement, provided that he receives
no compensation for making the statement.

Scientific or Technological Information or Expertise. A former employee will not violate section 207(a)(1), (a)(2), (c), or (d) If
he makes a communication solely for the purpose of fumishing sclentific or technological information in sccordanca with procedures
acceptable to the agency Involved. Alternatively, a former employee may makel a communication If the head of the agency concerned
publishes a certification in the Federal Register stating that the former employee has outstanding qualifications in a scientific,
technological, or other technical discipline, that he is acting with resped to a particular matter which requires such qualifications, and
that the national Interest would be served by the former employees participation.

Testimony. A former employee is not restricted by any of the substantive restrictions of section 207 from giving testimony under
oath or from making statements required to be made under penalty of perjury, subject to a special rule with respect to expert opinion
testimony. Unless expert opinion testirroy is given pursuant to court order, a former employee may not provide such testionony on a
matter on behalf of any other persoo except the United States (or the Congress) if he is subject to the lifetime prohibition contained in
section 207(a)(1) relating to that matter.

Employment with certain Prior Employers. A former employee is not restricted by any of the substantive restrictions of section
207 if granted one of 25 Presidential waivers in connection with his reemployment at a Government-owned, contractor operated entity.
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9-601. 41 U.S.C. 423 (reference (f))

a. Restrictions. This statute restricts a former DoD employee
who was a procurement official with respect to a particular procurement from knowingly:

(1) Participating in any manner on behalf of a
competing contractor in any negotiations leading to the award or modification of a defense
contract for such procurement; or

(2) Participating personally and substantially on behalf
of the competing contractor in the performance of such defense contract.

b. Period of Restrictions. Both restrictions apply for a period
of two years from the date of the former DoD employee's last personal and substantial
participation in the procurement on behalf of the Federal Government. Neither applies unless the
individual was a DoD employee of the Federal Government at the time he served as a
procurement official.

C. Written Opin

(1) A DoD employee or former DoD employee who is
or was a procurement official is, by statute, entitled to a written opinion regarding the
applicability of this statute to his specific circumstances. A request for such an opinion shall be
submitted in writing to the Ethics Counselor serving the DoD Component command or
organization the DoD employee is leaving or from which he has separated. The request shall set
forth all information relevant to the request. See FAR 3.104-8(e) (reference (g)) in Appendix B
of this Regulation.

(2) Ethics Counselors who have not been delegated
specific authority in writing to issue 41 U.S.C. 423 (reference (f)) written opinions shall
promptly forward the request to the DoD Component DAEO or designee who has such authority.

(3) Written opinions shall be issued within 30 days of
receiving the request, together with all necessary informntion.

(4) Where the DoD employee or former DoD employee
relies in good faith on a written opinion that this statute is not applicable to a specific situation,
the DoD employee or former DoD employee shall not be found to have knowingly violated the
restrictions of the statute.
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(5) A copy of each 41 U.S.C. 423 (reference (f))
opinion shall be retained by the DoD Component DAEO or designee for three years.

SECTION 7. RESTRICTONS ON RETIRED MILITARY MEMBERS

. 9-700. 18 U.S.C. 281(a) (reference (c)). This statute restricts the selling *
* activities of retired military officers. The provisions of this statute were suspended by the ,

Federal Acquisition Streamlining Act of 1994 (reference (h)) through December 31, 1996. *

* a. Restrictions. A criminal statute, 18 U.S.C. 281(a) *

(reference (c)), provides that for a period of two years after retiring, no retired military officer

may receive compensation for representing any other individual in the sale of anything to the
Federal Government through the department in which he holds a retired status.

, (1) The term "department" refers to individual DoD
Components, not DoD as a whole, insofar as it concerns retired military officers. For example,
this statute does not prohibit retired Navy and Marine Corps officers from selling to the,
Departments of the Army or Air Force.

(2) The term "anything" in the phrase "sale of anything" *

has been construed by DoJ to encompass both goods and services.

(3) DoJ has determined that this statute does not
prohibit the salt of personal services when the retiree is only representing himself. However,
sale of peisonal services may not include the work product of a closely held corporation where
individuals other than the retiree contribute to the services provided.

b. Dgiiin11"Slling"

, (1) For the purpose of this statute, "selling" means:

(a) Signing a bid, proposal, or contract;

(b) Negotiating a contract;

(c) Contacting a DoD employee to obtain or
negotiate defense contracts, negotiate or discuss changes in specifications, price, cost allowances,
or other tetras of a defense contract, or settle disputes concerning performance of a defense
contract; or
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(d) Any other liaison activity with a view
toward the ultimate consummation of a sale although the actual defense contract is negotiated
subsequently by another person.

(2) Activities which are not considered "selling"
include:

(a) Purely social contacts, as long as there is an
independent basis for the social relationship and no promotion of a product or attempt to
influence a procurement;

(b) Technical contacts for the purpose of
conferring with non-contracting technical specialists to acquire information that is available to all
prospective defense contractors, provided that these contacts do not otherwise involve "selling"
as discussed in subsection 9-700.b.(I) of this Regulation, above. See 42 Comp. Gen. 236, 241
(reference (i));

(c) Contacts subsequent to the execution of a
defense contract relating to performance or progress, if they do not include modification of the
defense contract or "selling" as discussed in subsection 9-700.b.(I) of this Regulation, above.

9-701. 18 II.S.C. 2&(b (reference (c)). For a period of two years after

terminating service with the Federal Government, a retired military officer may not act as an
agent or attorney for the prosecution or assist in the prosecution of any claim against the United
States involving the department in which he holds a retired status or which concerns a subject
with which the military officer was directly connected while on active duty. A violation of this
statute is punishable by a $10,000 fine and one year imprisonment.

9-702. Restrictions on Federal Government Employment

a. Dual Compensation Laws. A retired member of any
uniformed service who holds a civilian position with the Federal Government is subject to
reduction of retired pay while receiving pay from a Federal Government civilian position. The
term "retired member" means anyone, officer or enlisted, entitled to receive retired pay. The
term "retired pay" includes both retired and retainer pay. The current law generally applies to
retired Regular officers, retired at any time, and to all former members of the uniformed services
who left active duty after January 11, 1979. See 5 U.S.C. 5532 (reference (j)) for exceptions to
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this general rule.

(1) The Dual Compensation Reduction Formulas.
There are two provisions in the current dual compensation law which may operate to reduce the
retired pay of retired members of the uniformed services who hold Federal Government civilian
positions.

(a) The First Reduction Provision. Th- first
reduction provision applies only to retired Regular officers who retired at any time. This
provision operates to reduce the retired pay of a retired Regular military officer receiving pay
from a Federal Government civilian position regardless of the amount of salary from that civilian
position. It provides that such retired military officer is entitled to receive the full pay of the
civilian position, but retired pay will be reduced to an annual rate equal to a base amount plus
one-half of the remainder of the retired pay, if any. The base amount is increased periodically to
reflect changes in the Consumer Price Index. See 5 U.S.C. 5532(b) (reference (j)). *

(b) The Second Reduction Provision. The
second reduction provision applies, in general, to all retired military members who firsi received
retired pay after January 11, 1979. The reduction depends upon the amount of pay received from
the Federal Government civilian position. This provision operates to reduce the retired pay of a
retired member when the annual rate of pay for the civilian position combined with the annual
rate of retired pay (reduced in the case of retired Regular officers as discussed in subsection
9-702.a.(1)(a) of this Regulation, above) exceeds the annual rate of basic pay for level V of the
Executive Schedule. Reductions are computed as follows:

I If the combination of pay from the
civilian position and retired pay exceeds the amount currently paid for level V of the Executive
Schedule, the retired pay will be reduced to keep the total at the level V limit.

2 Reductions to retired pay are made
per pay period whenever the combination of the two salaries for the pay period exceeds the pay
for a level V position for that pay period. Reductions made in such pay periods are not
refundable even when the combined pay amounts for the total year is less than the annual rate for
level V of the Executive Schedule:

The amount of retired pay may not
be reduced to an amount less than the amount deducted from the retired pay as a result of
participation in any survivor's benefits in connection with retired pay or veterans insurance
programs and no reductions shall be made to retired pay based, in whole or in part, upon
disability incurred in the line of duty as a direct result of armed conflict or during a period of
war.
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(2) Waivers

(a) A retired member may, in certain limited
circumstances, obtain a waiver so that his retired pay would not be reduced while holding a
Federal Government civilian position. See 5 U.S.C. 5532(g) (reference (j)). The circumstances *

under which a waiver may be granted are:

1 On a case-by-case basis for a retired
member holding a Federal Government civilian position for which there is exceptional difficulty
in recruiting or retaining a qualified employee; or

2 For temporary employment that is
necessary due to an emergency involving a direct threat to life or property, or under other
unusual circumstances.

(b) The Director, OPM, may grant a waiver at
the request of the Head of an Executive Agency. Additionally, the Director, OPM, may delegate
to an agency the authority to grant waivers for the temporary employment of retired members
during emergencies or other unusual circumstances, but not for employment necessitated by
exceptional difficulties in recruiting or retaining qualified individuals. The Director, OPM, has
delegated to DoD authority to approve dual compensation restriction waivers in certain
circumstances at installations scheduled for closure.

(c) Waivers are to be the exception, not the rule.
If appropriate, however, a waiver may be obtained for either or both of the dual compensation

* reductions. See 5 C.F.R. 553 (reference (k)) for procedures for obtaining a waiver. *

b. Post-Military Service Employment in DoD under 5 U.S.C.
* 3326 (reference (j)). As of November 6, 1992, the suspension of this provision ended. See DoD *
* Directive 1402.1 (reference (1)). To avoid appearances of favoritism or preferential treatment, *

retired military members may not be selected to fill civil service positions in DoD (including
non-appropriated fund instrumentalities) within 180 days following retirement unless:

(1) The appointment is authorized by the Secretary of a
Military Department or designee, or by OPM if the position is in the competitive service;

(2) The minimum rate of basic pay for the position has
been increased under 5 U.S.C. 5305 (reference (0)); or
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(3) A state of national emergency exists.

9-703. Foreign E.milpyment Restttions

a. Article I, Section 9, Clause 8, of the Constitution of the
kC United States (reference (in)), prohibits any person holding any office of profit or trust under the

Federal Government from accepting any present, emolument, office, or title of any kind whatever
from any king, prince, or foreign state without the consent of Congress.

(1) This provision prohibits employment of all retired
military members, both officer and enlisted and both Regular and Reserve, by a foreign
government unless Congressional consent is first granted. See 44 Comp. Gen. 130
(reference (n)). *

(2) Employment by educational or commercial
institutions owned, operated, or controlled by a foreign government is included within the scope
of this restriction.

(3) The penalty for violation is withholding the retired
military member's retired pay in an amount equal to the foreign salary illegally received. See 61
Comp. Gen. 306 (reference (o)). *

b. Congress has consented to the acceptance of civil
employment with a foreign government by, among others, retired Regular military members and
Reserve military members, if both the Secretary of the Military Department and the Secretary of
State approve the employment. See 37 U.S.C. 908 (reference (p)). Because approval is
prospective only, foreign civil employment should not be accepted until approval has been
obtained. Retired military members who wish to accept such employment should submit a
written request for approval to the Secretary of their Military Department through appr.apriate
channels. The request must fully describe the contemplated employment and the nature and
extent of the involvement with the foreign government.

c. A former military member desiring employment with a
foreign government or any foreign business interest may be required to register as an agent of a
foreign principal under the Foreign Agents Registration Act of 1938, 22 U.S.C. 611 et. seq.
(reference (q)). Any person who acts as an agent of a foreign principal must file a registration
statement with the U.S. Attorney General.
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SECTION 8. RESTRICTIONS ON FORMER SENIOR APPOINTEES

9-800. Executive Orler 12834. E.O. 12834 (reference (r)), in subsection
12-200 of this Regulation, requires contractual ethics commitments regarding post-Government
service employment from full-time, non-career Presidential, Vice-Presidential or Agency Head
appointees in an Executive Agency whose rate of basic pay is not less than the rate for level V of
the Executive Schedule, except for those appointed as members of the senior foreign service or
solely as uniformed service commissioned officers. See E.O. 12834 (reference (r)) in subsection
12-200 of this Regulation and OGE Form 203, "Senior Appointee Pledge," January 1993, and
OGE Form 204, "Trade Negotiation Pledge," January 1993, Appendix C of this Regulation.

SECTION 9. RESTRICTIONS ON DEALING WITH CURRENT OR FORMER DoD

9-900. General Rule. Current DoD employees shall not knowingly deal,
on behalf of the Federal Government, with current or former DoD employees whose participation
in the transaction violates any statute or DoD directive, regulation or policy.

9-901. TrinaLeave

a. Military members on terminal leave may accept civilian
employment with the Federal Government and are entitled to the pay of that civilian position in

, addition to the pay and allowances to which entitled while on terminal leave. See 5 U.S.C. ,
5534a (reference (j)).

b. A military officer on active duty may not accept a civil
office with a State or local government, nor may he perform the duties of such an office. See
10 U.S.C. 973(b)(3) (reference (e)). This applies while the military officer is on terminal leave.
See 56 Comp. Gen. 855 (reference (s)).

* SECTION 10. REPORT OF DoD AND DEFENSE RELATED EMPLOYMENT

(DD FORM 1787)

9-1000. Individuals Required to File. The following former DoD
employees are required by 10 U.S.C. 2397 (reference (e)) to file DD Form 1787, Appendix C of
this Regulation, with their former DoD Component:

a. Each former DoD employee of a DoD Component who:
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(1) Served at a pay rate equal to or greater than the
minimum rate for a GS/GM-13, or served on active duty at least ten years and held the grade of
0-4 or above at any time during his service;

(2) Within the two-year period immediately following
termination of service or employment with the DoD Component, is employed by a defense
contractor who, during the preceding one-year period, was awarded $10 million or more in
defense contracts; and

(3) Is employed by or performs services for the defense
contractor and receives compensation of or is salaried at a rate of $25,000 per year or more from
the defense contractor.

b. Compensation is received by a reporting individual if it is
paid to a business entity with which the reporting individual is affiliated in exchange for services
rendered by that reporting individual;

c. A rate of $25,000 per year equates to $12 per hour.

9-1001. TimL Eijng. A former DoD employee shall file a report with
his former DoD Component DAEO or designee within 90 days of entering on duty with the
defense contractor.

9-1002. Review

a. When the report is filed, the DoD Component DAEO or
designee shall review the report to determine whether:

(1) Each item is completed and sufficient information is

provided; and

(2) Whether the information indicates any violation or
apparent violation of any of the conflicts of interest, standards of conduct, procurement integrity,
and related laws and regulations.

b. The DoD Component DAEO or designee need not audit the
report. Disclosures are to be taken at "face value" unless there is a patent omission or ambiguity
or the official has independent knowledge of matters outside the report. Howevvr, it is expected
that the DoD Component DAEO or designee will resolve any apparent violations to ensure there
are no actual violations.
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c. If the DoD Component DAEO or designee believes that
additional information is required, the reporting individual shall be notified of the additional
information required and the date by which it must be submitted. The reporting individual shall
submit the required information directly to the DoD Component DAEO or designee.

d. When the DoD Component DAEO or designee has

completed the review and accomplished any necessary remedial action, he shall sign and date the
report and dispose of it in accordance with subsection 9-1003.b. of this Regulation, below.

e. If the DoD Component DAEO or designee concludes that
the reporting individual is not in compliance with applicable laws or regulations, the DoD
Component DAEO or designee shall:

(1) Notify the reporting individual of the preliminary
determination;

(2) Afford the reporting individual an opportunity for
personal consultation, if practicable;

(3) Determine what remedial action should be taken to
bring the reporting individual into compliance; and

(4) Notify the reporting individual of the remedial
action required, indicating a date by which that action must be taken, normally within 90 days.

f. When the DoD Component DAEO or designee determines
that a reporting individual has complied fully with the remedial measures, a notation to that
effect shall be made in the comment section of the report. Then the DoD Component DAEO or
designee shall sign and date the report as the reviewing offical and dispose of it in accordance
with subsection 9-1003.b. of this Regulation, below.

9-1003. Dipsto

, a. After the Ethics Counselor signs and dates the report, the *

* Ethics Counselor shall send the original to the entire DoD Component DAEO or designee, who ,
• shall forward it, together with all other such reports that were received during the previous ,

calendar year, to SOCO not later than March 15.

b. The DoD Component DAEO or designee shall ensure that
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* appropriate data from each DD Form 1787, Appendix C of this Regulation, is extracted and sent, *

together with all other such data from other such reports that were received during the previous * ;
calendar year for the entire DoD Component, by March 15 to the Defense Manpower Data

* Center (DMDC) where a consolidated report to Congress is compiled. DMDC will accept data
only on computer disk using any common wordprocessing software or ASCII.

r c. If steps ensuring compliance with applicable laws and
regulations are not taken by the date established, the Ethics Counselor shall report the matter to ,

* the DoD Component DAEO and take whatever other action might be required in accordance with *

, Chapter 10 of this Regulation.

d. DD Forms 1787, Appendix C of this Regulation, shall be
retained by SOCO fbr six years from the date of filing with SOCO.

9-1004. Public Availability of Reports. DD Forms 1787, Appendix C of
this Regulation, must be made available for public examination upon request after the reports are
filed with SOCO, unless exempted pursuant to law. Reporting individuals are personally
responsible for ensuring that their reports are accurate, complete, and timely.

9-1005. Penalties

a. Administrative Penalties. Anyone failing to file a report or
falsifying or failing to file required information, may be subject to any applicable personnel or
other actio i in accordance with applicable law or regulation, including adverse action. An
administrative penalty of up to $10,000 may be imposed in accordance with 10 U.S.C. 2397
(reference (e)).

b. Criminal Liabj~il. Any individual who knowingly or
willfully falsifies information on a report may be subject to criminal prosecution under 18 U.S.C.
1001 (reference (c)).

SECTION 11. REFU]CE,

9-1100. Refern.ces

(a) Title 5, Code of Federal Regulations, Part 2637,
"Regulations Concerning Post-Employment Conflict of
Interest," current edtion

(b) Title 5, Code of Federal Regulations, Part 2641,
"Post-Employment Conflict of Interest Restrictions,"
current edition
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(c) Title 18, United States Code, Sections 207, 28 1, and 1001
(d) Office of Govermnent Ethics Memorandum, "Revised

Materials Relating to 18 U.S.C. 207," November 5, 1992
(e) Title 10, United States Code, Sections 973, 2397, and

2397b
(f) Title 41, United States Code, Section 423

* (g) Federal Acquisition Regulation, Part 3.104, current edition *

(h) Public Law 103-335, "Federal Acquisition Streamlining
Act of 1994," October 13, 1994

* (i) Decision of the Comptroller General, Volume 42, page 236 *

* (1962) *

* (j) Title 5, United States Code, Sections 3326, 5305, 5532, and
* 5534 ,
* (k) Title 5, Code of Federal Regulations, Part 553, *

"Reemployment of Military and Civilian Retirees to Meet
Exceptional Employment Needs," current edition

(1) DoD Directive 1402.1, "Employment of Retired Members
of the Armed Forces (NOTAL)," January 21, 1982

* (m) United States Constitution, Article I, Section 9, Clause 8 .
* (n) Decision of the Comptroller General, Volume 44, page 130 *

(1964)
, (o) Decision of the Comptroller General, Volume 61, page 306 *

(1982)
, (p) Title 37, United States Code, Section 908

(q) Title 22, United States Code, Section 611 et seq
(r) Executive Order 12834, "Ethics Commitments by

Executive Branch Appointees," January 20, 1993
(s) Decision of the Comptroller General, Volume 56, page 855

(1977)
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DoD Component DAEO for
forwarding to OGE.

(2) If a violation of 18 U.S.C. 201 or 281 (reference (c))
is suspected, it shall be handled in the same manner as subsection 10-201.c.(1)(a) of this
Regulation, above, except that OGE Form 202, Appendix C of this Regulation, is not used for
referrals;

(3) If a violation of 10 U.S.C. 2397 (reference (a)) is
suspected, the Ethics Counselor shall inquire into the matter and, if substantiated, attempt to
obtain compliance. If these efforts fail, the Ethics Counselor shall forward a written report to the
GC, DoD through the DoD Component DAEO with a recommendation for action by the
Secretary of Defense pursuant to 10 U.S.C. 2397(f) (reference (a));

(a) The report need be filed only when the
Ethics Counselor determines that there is sufficient evidence to believe that a violation has
occurred;

(b) The report shall include all relevant facts, a
summary of witness statements, and a justification for the recommendation to refer or not to refer
the violation for enforcement action.

(4) If a violation of 10 U.S.C. 2397a (reference (a)) is
suspected, the Ethics Counselor shall report the matter to the DoD Component DAEO in the
same manner as in subsection 10-201.c.(1)(a) of this Regulation, above. If the Ethics Counselor
believes that the Secretary of Defense should take action pursuant to 10 U.S.C. 2397a(d)
(reference (a)), the Ethics Counselor shall forward a written report to the GC, DoD through the
DoD Component DAEO with a recommendation for action;

(a) The report need be filed only when the
Ethics Counselor determines that there is sufficient evidence to believe that a violation has
occurred;

(b) The report shall include all relevant facts, a
summary of witness statements, and a justification for the recommendation to refer or not to refer
the violation for enforcement action.

(5) If a violation of 10 U.S.C. 2397b (reference (a)) is
suspected, the Ethics Counselor shall report the matter to the DoD Component DAEO in the
same manner as in subsection 10-201 .c.(l)(a) of this Regulation, above;
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(6) If it is suspected that an individual is receiving
retired pay contrary to 37 U.S.C. 801 (reference (e)), a report of the matter shall be made to the
Defense Finance and Accounting Service. A copy of that ,eport shall be sent to the DoD
Component DAEO;

(7) If a violation of 5 C.F.R. 2635 (reference (f)) in
subsection 2-100 of this Regulation involving a loss to the Federal Government of $5,000 or
more is suspected, the Ethics Counselor shall report the matter to the DoD Component DAEO in
the same manner as in subsection 10-201 .c.(1)(a) of this Regulation, above.

d. !n addition, if any of the above violations fall within a DoD
Component's procurement fraud program, the Ethics Counselor shall ensure that referrals,
coordinations, and reports required by that program are accomplished. If the matter includes a
suspected violation of the Gratuities Clause in a defense contract, the Ethics Counselor shall
report the matter in accordance with DoD Component procedures issued pursuant to FAR 3.203
(reference (g)) in Appendix B of this Regulation. See subsection 10-202 of this Regulation,
below.

e. For matters not handled within the DoD Component's procurement
fraud program, any civil or criminal referrals to DoJ or the local U.S. Attorney of violations of
this Regulation shall be coordinated with the DoD Component DAEO. The DoD Component
DAEO shall be informed of referrals of violations of this Regulation handled within the DoD
Component's procurement fraud program.

10-202. Violations of 41 U.S.C. 423 (refirence (b))

a. Adminis ive Sancons. Suspected violations of 41 U.S.C. 423
(reference (b)) shall be processed in accordance with FAR 3.104-11 (reference (g)) in Appendix
B of this Regulation. See 41 U.S.C. 423(h)(2) (reference (b)).

b. .vilSancti•ns. Suspected civil violatiomis may be
referred through the DoD Component DAEO to DoJ. See 41 U.S.C. 423(i) (reference (b)).

c. Criminal Sanctions. Suspected violations that involve the
improper release of source selection information should be referred to the appropriate criminal
investigative organization. See 41 U.S.C. 4230) (reference (b)).

d. Bgring. Any suspected violation of the provisions
of 41 U.S.C. 423 (reference (b)) shall be reported as soon a&, practicable to the
appropriate contracting officer. See 41 U.S.C. 423(h)(1) (reference (b)). Any actions
taken as the result of the above referrals shall be reported to the DoD
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(iv) Potential or actual violations of other laws governing the conduct or financial holdings of officers
or employees of that agency, and that a follow-up is made to ensure that actions ordered, including divestiture and
disqualification, have been taken;

(10) The agency's standards of conduct regulations, financial disclosure systems, and post employment
enforcement systems are evaluated periodically to determine their adequacy and effectivenes6 in relation to current agency
responsibilities;

(11) Information developed by internal audit and review staff, the Office of the Inspector General, if any, or
other audit groups is reviewed to determine whether such infomation discloses a need for revising agency standards of conduct
or for taking prompt corrective action to remedy actual or potential conflict of interest situations;

(12) The services of the agency's Office of Inspector General, if any, are utilized when appropriate, including
referral of matters to and acceptance of matters from that Office;

(13) A list of those persons to whom delegations of authority are made pursuant to 2638.204(a) is maintained
and made available to the Office of Government Ethics, upon request; and

(14) Information required by the Act or requested by the Office of Government Ethics In the performance of its
responsibilities is provided in a complete and timely manner.

Sec. 2638.204 Deputy ethics official.

(a) Functions. A designated agency ethics official may, if necessary, delegate to one or more deputy ethics officials
any of the duties referred to in 2638.203, except for those functions set forth in 2634.604(c)(2) of Part 2634 and referred to In
2638.203(b)(3)(certification of nominee statements). A deputy ethics official shall work under the supervision of fhe designated
agency ethics olfficial in carrying out such delegated iunctions.

(b) Dual status. A deputy ethics official may also be designated pursuant to to 2638.202 to serve as the alternate
agency ethics official. During the absence of the designated agency ethics official a deputy ethics official who has been
designated as the alternate ethics official shall perform the functions set forth in 2634.604(c)(2) of Part 2634 and referred to in
2638.203(bX3).

SUBPART G: EXECUTIVE AGENCY ETHICS TRAINING PROGRAMS

Sec. 2638.701 Executive agency ethics training programs; generally

Ech executive branch agency shall maintain a program of ethics training designed to ensure that all of its employees are aware
of the Federal conflict of interest statutes and principles of ethical conduct. As a minimum, each agency program shall consist of
initial ethics orientation required by Sec. 2638.703 of this subpart and annual ethics training required by Sec. 2638.704 of this
subpart. For purposes of this subpart, the term "employee" shall include special Government employees (as defined In 18 U.S.C.
202(a)) and officers of the uniformed services.

Sec. 2638.702 Responsibilities of the designated agency ethics official; review by the Office of Government Ethics

(a) It shall be the responsibility of the designated agency ethics official of each executive agency or his or her designee
to make any written determinations provided for in this subpart and to:

(1) Direct the agency ethics training program to ensure that it meets the requirements of E.O. 12674 (as
modified by E.O. 12731) and of this subpert and that the course content is legally correct;

(2) Ensure the availability of qualified individuals to provide the annual training required by Sec. 2638.704 of

this subpart. For the purposes of this subpart, the following shall be considered qualified individuals:

(i) The designated agency ethics official described in Sec. 2638.201;

(i1) The alternate agency ethics official described in Sec. 2638.202(b);

(iii) A deputy ethics official described in Seoc. 2638.204;

(iv) Any employee of the Office of Government Ethics whose services are made available by the
Office of Government Ethics; and

(v) An individual determined by the designated agency ethics official or his or her designee to
possess sufficient familiarity with the conflict of interest statutes and standards of ethical conduct regulations applicable to
agency employees to respond to routine questions raised during training; and
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(3) Furnish to the Office of Government Ethics by August 31 of each year a written plan for annual ethics
training by the agency for the following calendar year. The first written plan for annual ethics training for calendar year 1993 shall
be submitted by August 31, 1992. Each training plan shall include:

(i) An estimate of the total number of agency employees described in Sec. 2638.704(b) of this
subpart who must be provided annual ethics training;

(ih) An estimate of the number of agency employees to whom the annual ethics training course wi~l
be presented without the presence of a qualified individual under the exception provided at Sec. 2638.704(d)(2)(i) of this subpart,
together with a written description of the basis for allowing an exception;

(iii) Estimates of the number of special Government employees and the number of officers in the
uniformed services to whom the annual ethics training course will be presented without the presence of a qualified individual
under the exceptions provided at Sec. 2638.704 (d)(2) (ii) and (Iii) of this subpart

(iv) An estimate of the number of training classes to be provided during the calendar year,

(v) An estimate of the average class size; and

(vi) Any othor infornation that the designated agency ethics official believes will facilitate OGE's
review of the agency's planned program of ethics training.

(b) Each agency's annual ethics training plan will be reviewed by the Office of Government Ethics and any deficiencies
shall be communicated in writing to the designated agency ethics official concerned by November 15 of each year, or 75 days
after receipt of the agency plan, whichever occurs later.

Sec. 2638.703 Initial agency ethics orientation

(a) Each agency employee shall, on or before January 2, 1993, be provided:

(1) A copy of part I of Executive Order 12674, Principles of Ethical Conduct for Government Officers and
Employees, dated April 12. 1989, as amended by E.O. 12731, 3 CFR, 1990 Comp., p. 306;

(2) The names, titles, office addresses, and telephone numbers of the designated agency ethics official and
other agency ethics officials available to answer questions regarding the employee's ethical responsibilities; and

(3) A minimum of one hour of official duty time for the purpose of permitting the employee to review the written
materials furnished pursuant to this section. Where, within the period specified, the agency provides an ethics training course
during official duty time, including annual ethics training pro.,ded In accordance with Sec. 2638.704 of this subpart, or a new
entrant receives ethics training provided by the Office of Government Ethics or the White House Office, the period of official duty
time set aside for Individual review may be reduced by the time spent in such training.

(b) Each new agency employee who enters on duty after May 7, 1992, shall, within 90 days of the date of his or her
entrance on duty, or on or before January 2, 1993, whichever is later, be provided with the materials and time specified in
paragraph (a) of this section.

(c) When copies of the material described in paragraph (aX)I) of this section are retained and readily accessible in the
employee's immediate office for use by several employees, the requirement of paragraph (a)(1) of this section may be met by
furnishing each employee a copy for the purpose of
review.

Sec. 2638.704 Annual agency ethics training

* (a) Annual ethics training. Executive branch agencies must provide esach employee identified in paragraph (b) of this *

* section with ethics training every calendar year. This trnting must meet the content requirements contained in paragraph (c) of *
* this section and the presentation requirements contained In paragraph (d) of this section. Except as provided In paragraphs
, (d)(2Xil) and (dX2X)il) of this section, employees must be provided a minimum of one hour of official duty time for this training ,

(b) Employees covered. Executive branch agency employees to whom this section applies Include all of the following:

(1) Employees appointed by the President;

(2) Employees employed within #he Executive Office of the President.

(3) Employees required to file public financial disclosure reports under part 2634 of this chapter;
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* (4) Employees required to file confidential (nonpublic) financial disclosure reports under subpart I of part 2634 *

* of this chapter or any supplemental regulation or addendum of the concerned agency (agency employees who are excluded from *

* the confidential financial disclosure requirements through the use of an alternative procedure approved by the Office of
, Government Ethics pursuant to Sec. 2634.905(c) of this chapter must also receive annual ethics training from their agency
* ppursuant to the paragraph);

(5) Contracting officers within the meaning of 41 U.S.C. 423(p)(4);

(6) Procurement officials within the meaning of 41 U.S.C. 423(p)(3); and (7) Other agency employees
designated by the head of the agency or his or her designee based on a determination that such training is desirable in view of
their particular official duties.

(c) Course content. Agencies are encouraged to vary the emphasis and course content of annual agency ethics training *

courses from year to year as necessary within the context of their ethics programs. However, each training course must include,
as a minimum:

(1) A reminder of the employees' responsibilities under part I of Executive Order 12674, as modified, the
Standards of Ethical Conduct for Employees of the Executive Branch, part 2635 of this chapter, and any supplemental regulation
thereto by the concerned agency;

(2) A reminder of the employees' responsibilities under the conflict of interest statutes contained In 18 U.S.C.
chapter 11; and

(3) The names, titles, office addresses, and telephone numbers of the designated agency ethics official and
other agency ethics officials available to answer questions regarding the employees' ethical responsibilities.

(d) Course presentation. The training course shall be presented in accordance with the following requirements:

(1) Except as provided in paragraph (d)(2) of this section, annual ethics training shall be presented verbally.
either in person or by telecommunications, computer-based methods, or recorded means. A qualified Individual, as defined in
Sec. 2638.702(aX2) of this subpart, shall:

(I) Present the training, If the training is presented In person; or

(ii) Prepare the recorded materaflr or presentation. If the tbrng Is presented by telecommunication,
computer-based methods or recorded means.

(2) An agency may provide annual ethics training by means other than those specified In paragraph (d)1) of
this section under the following circumstances:

(i) Where the designated agency ethics official, or his or her designee, has made a written
determination that circumstances make it Impractical to provide trainng to a paultcular employee or group of employees In
accordance with paragraph (d)1) of this section. In such cases, annual ethics training may be presented by means of written
materials, provided that a minimum of one hour of official duty time is set aside kr employees to attend the presentation or
review written materials;

(Ii) In the case of special Govemment employees covered by paragraph (b) of this section, an

agency may meet the annual training requirement by distribution of written mateuials, or by other means at the agency's
discretion. For special Government employees who am expected to work fewer than 60 days In a calendar year, the requirement
that the employee be provided with one hour of official duty time for annual ethics training is waived; and

(iii) In the case of officers in the uniformed services who serve on active duty for 30 or fewer
consecutive day: and who are covered by paragraph (b) of this section, an agency may meet the annual training requirement by
distribution of written materials, or by other means at the agency's discretion. For these officers, the requirement that the officers
be provided with one hour of official duty time for annual ethics training is waived.
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(3) If the DoD Component DAEO makes, with the
approval of OGE, a written determination that it is impractical to accomplish CIAET training in
the presence of a Qualified Individual, then DoD employees who are required to receive AET
may be trained by other means within the minimum training requirement set out by OGE in
5 C.F.R. 2638.704 (reference (a)) in subsection 11-100 of this Regulation, above. OGE requires
the written determination to identify the particular DoD employees or groups of DoD employees
concerned and the specific circumstances that make the presence of a Qualified Individual
impractical (mere administrative inconvenience or cost to an agency, standing alone, shall not
justify such determination).

c. The term "immediate office" as used in 5 C.F.R. 2638.703
(reference (a)) in subsection 11-100 of this Regulation, above, shall mean the local Ethics
Counselor's.

d. CIAET shall be a minimum of one hour.

e. Those DoD employees who are required to receive AET
will satisfy their 1993 annual ethics training obligation if they attended CIAET in 1992 or 1993.

11-301. Initial Ethics Traiing (IET) for New DoD Employees *

a. Within 90 days of entering on duty, all DoD employees
who did not receive CAET, including those required to receive AET and enlisted members,
shall receive JET for new DoD employees.

b. LET shall be accomplished in person by a Qualified
Individual or by recording in the presence of a Qualified Individual, and such lET shall qualify
as AFT for the year the new DoD employees entered on duty, subject to the following
exceptions:

(1) If the DoD Component DAEO determines it is
impractical to accomplish JET in the presence of a Qualified Individual, DoD employees who
are not required to receive AET may be trained by other means within the minimum training
requirements set out by OGE in 5 C.F.R. 2638.703 (reference (a)) in subsection 11-100 of this
Regulation, above;

(2) If the DoD Component DAEO determines that it is
impractical to accomplish JET in the presence of a Qualified Individual, then DoD employees
who ms required to receive AET may be trained by other means within the minimum training
requirement set out by OGE in 5 C.F R. 2638.704 (reference (a)) in subsection 11-100 of this
Regulation, provided that such DoD employees receive additional annual ethics training, either
CIAET, JET or AET, if more than three months remain of the calendar year in whitLh those DoD
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employees entered on duty.

c. The term "immediate office" as used in 5 C.F.R. 2638.703
(reference (a)) in subsection 11-100 of this Regulation, above, shall mean the local Ethics
Cournselor's office.

d. lET shall be a minimum of one hour.

11-302. Annual Ethics Training (AETM

a. Beginning in calendar year 1994, all DoD employees who
file an SF 278 or SF 450, Appendix C of this Regulation, contracting officers aid procurement
officials, shall receive ethics training annually.

b. AET shall be accomplished in person by a Qualified
Individual or by recording in the oresence of a Qualified Individual, subject to the following
exceptions:

(1) If the DoD Component DAEO determines it is
impractical to accomplish AET in the presence of a Qualified Individual, then special
Government employees and military officers serving fewer than 30 consecutive days annually,
may be trained by other means within the minimum training requirements set out by OGE in
5 C.F.R. 2638.704 (reference (a)) in subsection 11-100 of this Regulation, above;

(2) If the DoD Comportent DAEO makes a writen
determination that it is impractical to accomplish AET in the presence of a Qualified Individual,
then DoD employees other than special Government employees and military members serving
fewer than 30 days annually may be trained by other means within the minimum training
requirement set out by OGE in 5 C.F.R. 2638.704 (reference (a)) in subsection 11-100 of this
Regulation, above. OGE requires the written determination to identify the particular DoD
employees or groups of DoD employees concerned and the specific circumstances that make the
presence of a Qualified Individual impractical (mere administrative inconvenience or cost to an
agency, standing alone, shall not justify such determination).

c. AET shall be a minimum of one hour.

11-303. Annual Ethics Training Plans. DoD Agency (see definition of
"Agency") ethics training plans for 1994 and subsequent ethics training plans in accordance with
subsections 11-301 and 11-302 of this Regulation, above, shall be submitted by DoD Component
DAEOs or designees directly to OGE. DoD Components thlt are not Agencies shall submit
annual ethics training plans to SOCO for approval and inclusion in the ethics training plan
SOCO submits to OGE.

144



Aug 93#DoD 5500.7-R

EXECUTIVE ORDER 12674'

April, 12, 1989

• As amended by *

EXECUTIVE ORDER 12731
55 Federal Register 42547

October 19, 1990

Principles of Ethical Conduct for Government Officers and Employees

By virtue of the authority vested in me as President by the Constitution and the laws of the United States of
America, and in order to establish fair and exacting standards of ethical conduct for all executive branch
employees, it is hereby ordered that Executive Order 12674 of April 12, 1989. is henceforth modified to read
as follows:

Part I-Principles of Ethical Conduct

Section 101. Principles of Ethical Conduct. To ensure that every citizen can have complete confidence In the
integrity of the Federal Government, each Federal employee shall respect and adhere to the fundamental
principles of ethical service as implemented in regulations promulgated under sections 201 and 301 of this
order:

(a) Public service is a public trust requiring employees to place loyalty to the Constitution, the laws,
and ethical principles above private gain.

(b) Employees shall not hold financial Interests that conflict with the conscientious performance of
duty.

(c) Employees shall not engage in financial transactions using nonpublic Government information or
allow the improper use of such information to further any private Interest.

(d) An employee shall not, except pursuant to such reasonable exceptions as are provided by
regulation, solicit or accept any gift or other item of monetary value from any person or entity seeking official
action from, doing business with, or conducting activities regulated by the employee's agencty, or whose
interests may be substantially affected by the performance or nonperformance of the employee's duties.

(e) Employees shall put, forth honest effort In the performance of their duties.
(f) Employees shall make no unauthorized commitments or promises of any kind purporting to bind

the Government.
(g) Employees shall not use public office for private gain.
(h) Employees shall act impartially and not give preferential treatment to any private organizaion or

individual.
(i) Employees shall protect and conserve Fetieral property and shall not use it for other than

authorized activities.
(0) Employees shall not engage in outside employment or activities, including seeking or negotiating

for employment, that conflict with official Government duties and responsibilities.
(k) Employees shall disclose waste, fraud, abuse, and corruption to appropriate authorities.
(I) Employees shall satisfy in good faith their obligations as citizens, including all just financial

obligations, especially those such as Federal, State, or local taxes-that are imposed by law.
(m) Employees shall adhere to all laws and regulations that provide equal opportunroy for all

Americans regardless of race, color, religion, sex, nr'inonal crigin, age, or handicap.
(n) Employees shall endeavor to avoid any actions creating the appearance that they are violating the

law or the ethical standards promulgated pursuant to this Order.

Sec. 102. Umitations on Outside Earned Income.

(a) No employee who is appointed by the President to a full-time noncarser position in the executive
branch (including full-time noncareer employees In the White House Office, the Office of Policy Development,
and the Office of Cabinet Affairs), shall receive any earned income for any outside employment or actity

I This reprint has had typeface and spacing revisions made for dartty. ANhoughnochangeswere fMde to re 1t. t heodlg na*e Is
autho tatmve.

#First Amendment (Ch 1, 11/2/94) 150- 1



EXECUTIVE ORDER 12674

performed during that Presidential appointment.
(b) The prohibition set forth in subsection (a) shall not apply to any fulltime noncareer employees

employed pursuant to 3 U.S.C. 105 and 3 U.S.C. 107(a) at salaries below the minimum rate of oasic pay then
paid for GS-9 of *he Genera; Schedule. Any outside employment must comply with relevant agency standards
of conduct, including any requirements for approval of outside employment.

Part Il-Office of Government Ethics Authority

Sec- 201. The Office of Government Ethics. The Office of Government Ethics shall be responsible for
administering this order by:

(a) Promulgating, In consultation with the Attorney General and the Office of Personnel Management,
regulations that establish a single, compreherslve, and clear set of executive branch standards of conduct
that shall be objective, reasonable, and enforceable.

(b) Developing, disseminating, and periodically updating an ethics manual for employees of the
executive branch describinr the applicable statutes, rules, decisions, and policies.

(c) Promulgating, with the concurrence of the Attorney General, regulations interpreting the provisions
of the post-employment statute, section 207 of title 18, United States Code; the general conflict-of-interest
statute, section 208 of title 18, United States Code; and the statute prohibiting supplementation of saiaries,
section 209 of title 18, United States Code.

(d) Promulgating, in consultation with the Attorney General and the Office of Personnel Management,
regulations establishing a system of nonpubtic (confidential) financial disclosure by executive branch
employees tu complement the system of public disclosure under the Ethics in Government Act of 1978. Such
regulations shall Include criteria to guide agencies In determining which employees shall submit these reports.

(e) Ensuring that any implementing regulation issued by agencies under this order are consistent with
and promulgated in accordance with this order.

Sec. 202. Executive office of the President. In that the agencies within the executive Office of the President
(EOP) currently exercise functions that are not distinct and separate, from each other within the meaning and
for the purposes of section 207(e) of title 18, United States Code, those agencies .hall be treated as one
agency under sect!on 207(c) of title 18, United States Code.

Part Ill-Agency Responsibilities

Sec. 301. Agency Responsibilities. Each agency head is direct,9d to:

(a) Supplement, as necessary and appropriate, the comprehensive executive branch-wide regulations
of the Office of Government Ethics, with regulationvs uf special applicability to the particular functions and
activities of that agency. Any supplementary agency regulations shall be prepared as addenda to the
branch-wide regulations and promulgated jointly with zhe Office of Government Ethics, at the agency's
expense, for inclusion In Title 5 of the Code of Federal Regulations.

(b) Ensure the review by all employees of this order and regulations promulgated pursuant to the
order.

(c) Coordinate with the Office of Government Ethics in developing annual agency ethics training plans.
Such training shall include mandatory annua; briefings on ethics and standards of conduct for all employees
appointed by the President, all employees in the Executive Office of the President, all officials required to file
public or nonpublic financial disclosure reports, all employees who are contracting officers and procurement
officials, and any other employees designated by the agency head.

(d) Where practicable, consult formally or Informally with the Office of Government Ethics prior to
granting any exemption under section 208 of title 18, United States Code, and provide the Director of the
Office of Government Ethics a copy of any exemption granted.

(e) Ensuwe that the rank, respcnsibillties, authority, staffing, and resources of the Designated Agency
Ethics Official are sufficient to ensuJre the effectiveness of the agency ethics program.

150 - 2



Aug 93#

DoD 5500.7-R

EXECUTIVE ORDER 128341

58 Federal Register 5911
January 22, 1993

Ethics Commitments by Executive Branch Appointees

By the authority vested In me as President of the United States by the Constitution and laws of the United
States of America, Including section 301 of tite 3, United States Code, and sections 3301 and 7301 of title
5, United States Code, it is hereby ordered as follows:

Section 1. Ethics Pledges.

(a) Every senior appointee in every executive agency appointed on or after January 20, 1993,
shall sign, and upon signing shall be contractually committed to, the following pledge ("senior appointee
pledge") upon becoming a senior appointee.

"As a condition, and in consideration, of my employment in the United States Government
in a senior appointee position invested with the public trust, I commit myself to the
following obligations, which I understand are binding on me and are enforceable under
law:
"1. I will iiot, within five years after the termination of my employment as a senior
aprpintee In any executive agency In which I am appointed to serve, lobby any officer or
employee of that agency.
"2. In the event that I serve as a senior appointee In the Executive Office of the President
CEOP), I also will not, within five years after I cease to be a senior appointee In the EOP,
lobby any officer or employee of any other executive agency with respect to which I had
personal and substantial responsibility as a senior appointee in the EOP.
"3. 1 will not, at any time after the termination of my employment in the United States
Government, engage in any activity on behalf of any foreign govemmentor foreign
political party which, If undertaken on January 20, 1993, would require me to register
under the Foreign Aqents Registration Act of 1938, as amended.
"4. I will not, within five years after termination of my personal and substantial participation
in a trade negotiation, represent, aid or advise any foreign government, foreign political
party or foreign business entity with the Intent to Influence a decision of any officer or
employee of anyexecutive agency, in carrying out his or her official duties. "5. I
acknowledge that the Executive order entitled 'Ethics Commitments by Executive Branch
Appointees,' issued by the President on January 20,1993, which I have read before
signing this document, defines certain of the terms applicable to the foregoing obligations
and sets forth the methods for enforcing them. I expressly accept the provisions of thet
Executive order as a part of this agreement and as binding on me. I undemtand that the
terms of this pledge are in addition to any statutory or other legal restrictions applicable to
me by virtue of Federal Government service."

(b) Every trade negotiator who is not a senior appointee and is appointed to a position In an
executive agency on or after January 20, 1993, shall (prior to personally and substantially participating in a
trade negotiation) sign, and upon s•jning be contractually committed to, the following pledge ("rade
negotiator pledge"):

"As a condition, hnd in consideration, of my employment in the United States Government
as R trade negotiator, which Is a position invested with the public trust, I commit myself to
the following obligations, which I understand are binding on me and are enforceable under
law:
"1. I will not, within five years after termination of my personal and substantial participation
ii a trade negotiation.represent, aid or advise any foreign government, foreign political
party or foreign business entfty with the Intent to influence a decision -if an) officer or
employee of any executive agency, In carrying out his or her off'-Jal dutiet;.

This rmprint has had typeface and spacing revisions =sdo for dority. thoughino changeswers made to the text. only UM original ntle is
authoritative.
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"2. I acknowledge that the Executive order entitled 'Ethics Commitments by Executive
EBranch Appointees,' issued by the President on January 20,1993, which I have read Ji
before signing this document, defines certain of the terms applicable to the foregoing
obligations and sets forth the methods for enforcing them. I expressly accept the
provisions of that Executive order as a part of this agreement and as binding on me. I
understand that the terms of this pledge are in addition to any statutory or other legal
restrictions applicable to me by virtue of Federal Government service."

Sec. 2. Definitions. As used herein and in the pledges:

(a) "Senior appointee" means every full-time, non-career Presidential, Vice-presidential or agency
head appointee in an executive agency whose rate of basic pay is not less than the rate for level V of the
Executbe Schedule (5 U.S.C. 5316) but does not include any person appointed as a member of the senior
foreign service or solely as a uniformed service commissioned officer.

(b) "Trade negotiator" means a full-time, non-career Presidential, Vice-presidential or agency head
appointee (whether or not a senior appointee) who personally and substantially participates in a trade
negotiation as an employee of an executive agency.

(c) "Lobby" means to knowingly communicate to or appear before any officer or employee of any
executive agency on behalf of another (except the United States) with the intent to influence official action,
except that the term "lobby" does not include:

(1) communicating or appearing on behalf of and as an officer or employee of a State or
local government or the government of the District of Columbia, a Native American tribe or a United States
territory o7 possession;

(2) communicating or appearing with regard to a judicial proceeding, or a criminal or civil
law enforcement inquiry, Investigation or proceeding (but not with regard to an administrative proceeding)
or with regard to an adminiqtrative proceeding to the extent that such communications or appearances are
made after the commencement of and in connection with the conduct or disposition of a judicial
proceeding;

(3) communicating or appearing with regard to any govemment grant, contract or similar
benefit on behalf of and as an officer or employee of:

(A) an accredited, degree-granting institruon of higher education, as defined in
e;ectiot 1201(a) of title 20, United States Code; or

(B) a hospital; a medical, scientific or environmental research institution; or a
charitable or educational institution; provided that such entity is a not-for-profit organization exempted from
Federal income taxes under sections 501(a) and 501 (c)(3) of title 26, United States Code;

(4) communicating ot appearing on beialf of an international organization in which the
United States participates, if the Secretary of State certifies in advance that such activity Is in the interest
of the United States;

(5) communic-ating or appearing solely for the purpose of furnishing scientific or
technological information, subject to the procedures and conditions applicable under section 207()(5) of
title 18, United States Code; or

(6) giving testimony under oath, subject to the conditions applicable under section
207(j)(6) of title 18, United States Code.

(d) "On behalf of another" means on behalf of a person or entity other than the individual signing
the pledge or his or her spouse, child or parent.

(e) "Administrative proceeding" means any agency process for rulemaking, adjudication or
licensing, as defined in and governed by the Administrative Frocedure Act, as amended (5 U.S.C. 551, et.
seq.).

(Q "Executive agency" and "agency" mean "Executive agency" as defined in section 105 of title 5,
United States Code, except that the term includes the Executive Office of the President, the United States
Postal Service and the Postal Rate Commission and excludes the General Accounting Office. As used in
paragraph 1 of the senior appointee pledge, "executive agency' mans the entire agency in which the
senior appointee is appointed to serve, except that:
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SECTION 2. OTHER LAWS RELATED TO STANDARDS OF ETHICAL CONDUCT

A-200, OGE Digest. Other ethics statutes are summarized in 5 C.F.R.
2635.801(d) and 902 in subsection 2-100 of this Regulation.

A-201. Relat&ed S~tatl. Engaging in the following activities may subject
current and former DoD employees to criminal and/or other penalties:

a. Aiding, abetting, counseling, commanding, inducing, or
procuring another to commit a crime under any criminal statute (18 U.S.C. 2);

b. Concealing or failing to report to proper authorities the
commission of a felony under any criminal statute if the individual knew of the actual
commission of the crime (18 U.S.C. 4);

c. Conspiring with one or more persons to commit a crime
under any criminal statute or to defraud the United States, if any party to the conspiracy does any
act to further the object of the conspiracy (18 U.S.C. 371);

d. Misuse of a Federal Government vehicle (31 U.S.C. 1344
and 1349(b));

e. Interference in an examination or personnel action in
connection with Federal Government employment (18 U.S.C. 1917);

f Conversion of Federal Government property (18 U.S.C.
641);

g. Private use of public money (18 U.S.C. 653),
embezzlement of the money or property of another individual in the possession of a DoD
employee by reason of his Federal Government employment (18 U.S.C. 654);

h. Certain political activities (5 U.S.C. 7321-7327, 18 U.S.C.
600-603 and 606-607 apply to civilian DoD employees, and DoD Directive 1344.10 applies to
military members);

i. Failing to register under the Foreign Agents Registration
Act of 1983 and acting as an agent of a foreign principal when required to register (18 U.S.C.
219);

j. Soliciting contributions for gifts or giving gifts to
superiors, or accepting gifts from subordinates (5 U.S.C. 7351) applies to civilians; regulations
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set out in 5 C.F.R. 2635.301 through 304 in subsection 2-100 of this Regulation, and subsection )
2-203 of this Regulation, apply to both military and civilian DoD employees;

k. Accepting, without statutory authority, any present,
emolument, office or title, or employment of any kind, from any king, prince, or foreign state
without the consent of the Congress; this restriction applies to any person holding any office or
profit in or trust of the Federal Government, including all retired military members and Regular
enlisted members (Article I, Section 9, Clause 8, of the Constitution of the United States;
exceptions to this restriction are at 37 U.S.C. 908);

1. Union activities of military members (10 U.S.C. 976);

m. Violating merit system principles (5 U.S.C. 2301).
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REPORT OF DOD AND DEFENSE RELATED EMPLOYMENT DEOTCW oG. ShlO. Form Approv.ed

AS REQUIRED BY 10 U.S.C. §2397 Gu NO. 07044047

* (if additional space is required, use blank sheets of paper referencingi item numbers below.)__ "'"carfl vmI expires Dec J . 5596

Pubi.c reporting burden for this collection of informatitti is estimated to averae I hour per response. including the time for rrviewlng instructions. search~ing emisting data sources. gathering
and maintaining the data needed, and completing and revietti-ig the collection of information. Send comments regarding this buerden estimatf!O orV aryoher aspec 01 th" coller~on of
information. including suggestions for reducing this bren, to washington Headquarts ers it Dietorate for information operations andi poports 121IS Jeff erson Davis Highway. Suite
1204. Arlington. VA 22202-4302. and to the office of Management and eludget. Paperworit Reduction Profed (07044)047). Washington. CC 20S03.

Privacy Act Statement
AUTHORITY: 10 U.S.C. S2397; 10 U.S.C. §2397b; Executive order 9397, November 1943 (SSN).

PRINCIPAL PURPOSES: Each report will be reviewed by Department of Defense officials to determine compliance with the intent of the Act. The
purpose of requesting the SSN is for positi e identification and retrieving the record.

ROUTINE USE: Information derived fi-om the reports, including names of reporting individuals and their current and formeir employers,
shall be provided annually to the Congress. The reports themselves shall be available for review by members of the public
and may otherwise be made available ms authorized by law.

DISCLOSURE: Mandatory. Knowing or willful failuire to file or report information required to be reported by this law, or falsification of
information, may subject you to administrative penalty of up to $10.000 pursuant to regulations promulgated b%ý the
Secretary of Defense. Knowing or willful falsification of information required to be filed may also subject you to criminal
prosecution under 18 U.S.C. 51001, leading to a fine of not more than S10,000 or imprisonment for not more than five
years or both.

(Please read Instructions before completing this form.)
1. NAME (Lost. Firsi, middle initw) 12. SOCIAL SECURITY NO. 3. HOME TELEPHONE NO.

4. HOME ADDRESS
a. STREET b. CITY 1 c. STATE d. ZIP CODE

_ _ _ I I 1LILE
S. IS THIS AN INITIAL REPORT? (x a. orb.) 6.a. STATUS E.1b. Ranki 6-c. most

as mW asRecetlyAcquired
a. YES (f 5'yes.-go to ite di( s~sn~swlcbe Grade Sta~tusi (X one)

b. NO of -f. g!toitem s.c.) (1 EMDMLTR-4O BV

S c. If this is NOT an initial report, reason fcr (2) FORMER MILITARY - 04 OR ABOVE ____ ___

S subsequent report is: Orone ()RTEDCVLA-PAID EQUAL TO GS-1 3 OR~ ABOVE _____ _____

(1 hne nemlye 4)FRMRCIVILIAN - PAID EQUAL TO GS-13 OR ABOVE ____ _____

(2 hnei uis()PRESENT nOD EMPLOYEE ______

SECTION I
To be completed only by former officers or empiloyees of DoD who are now employed by contractor. (Category 0

7.a. DATE 0OF TERMINATION OF MOST RECENT I7.b. NAME OF MOST RECENT MILITARY DEPARTMENT OR DOD AGENCY
000 SERVICE OR EMPLOYMENT mvumftoo)

S. DATE OF EMPLOYMENT WITH DEFENSE 19. IS YOUR ANNUAL COMPENSATION FROM OR SALARY RATE WITH THE Ia. YES
CONTRACTOR wymuoo) DEFENSE CONTRACTOR Sas5oo OR MORE? Ib. NO

10. NAME OF DEFENSE CONTRACTOR EMPLOYER lI1WORK TELEPHONE HO.

12. WORK ADDRESS
a. STREET b. CITY c.STATE [I d ZPCODL..E...

13. YOUR POSITION WITH CONTRACTOR _______________________________

a. (X one that 6eM descafbei poaitonj b. SPECIFIC TITLE(S)
- 1) Administrator ___(4) Manager

___(2) Researcher 1__ (5) Consultant
(3) Contract Officer IM_ 6 Other _____________________________________

c. YOU MUST PROVIDE A DETAILED DESGA~PTION OF YOUR DUTIES ON A SEPARATE SHEET. Include specifics on contracts or actions relatsed to
duties held in AL.L former DoD positions that are reported in item 14 below. See Instructions.

14. YOUR FORMER 0OD POSITION____________________ _____________

a. (X one doat best describes position.) ______Jb. SPECIFIC TITLE

__ (1) Administrator __(4) Manager 1
__(2) Researcher j__(S)_Consultant jc. SPECIFIC DOD ORGANIZATION

__(3) Contract Officer j 1(6) Other 1
d. YOU MUST PROVIDE A DETAILED DESCRIPTION OF YOUR DUTIES ON A SEPARATE SHEET. Report information requested in 14.a., b., c.. and

d. for each former DOD position held within 2 years prior to contractor position. See Instructions.

IS. DOD DISQUALIFICATION ACTIONS (IF ANY) c. DESCRIBE DISQUALIFICATION ACTIONS
OWN"hi w~ Wars prior to contractor empiloyment.)

Ia YES (it Vyes.gVotou-mist.)

Ib NO tit -No, -to t iem fil.)

00D Form 1787. FEB 94 Previous editions will be used. Page Ilof 4 Pages*
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SECTION II
To be completed only by former employees of contractor who are now DoD officers or employees. (Category II)

16.a. DATE OF TERMINATION WITH DEFENSE 16.b. NAME OF FORMER DEFENSE CONTRACTOR EMPLOYER WMonerwent)
CONTRACTOR (VVAEoo) j'" N

17. DATE OF EMPLOYMENT OR SERVICE 18. IS YOUR ANNUAL SALARY WITH a. YES C. SPECIFY AMOUNT
WITH DOD (VyVMwoo) DOD AT A RATE EQUAL TO OR

ABOVE GS-13? b. NO $

19. NAME OF SPECIFIC DOD ORGANIZATION(S) BY WHICH EMPLOYED (wI the ft. yo" -n 20. WORK TELEPHONE NO.

21, WORK ADDRESS

a. STREET b. CITY c. STATE d. ZIP CODE

22. CURRENT DOD POSITION

a. Ix one Vio best dujbea •,itionJ b. SPECIFIC TITLE(S)
(1) Adminis(rator (4) Manager

(2) Researcher (5) Consultant

(3) Contract Officer (6) Other

c. YOU MUST PROVIDE A DETAILED DESCRIPTION OF YOUR DUTIES ON A SEPARATE SHEET. Include specifics on contracts or actions related to
duties held in AIJ. contractor positions that are reported in Item 23 below. See Instructions.

23. CONTRACTOR POSITION
a. 0 onw owc 6@9 *sca pmoWnJ b. SPECIFIC TITLE

(1) Ajministrator (4) Manager
(2) Researdhr (S) Consultant c. SPECIFIC DEFENSE CONTRACTOR NAME AND BRANCH

O() Contract Officer (6) Other

d, YOU MUST PROVIDE A DETAILED, DESCRIPTION OF YOUR DUTIES ON A SEPARATE SHEET. Report information requested In 23.a.. b.. c.0 and
d. for each contractor position held within two years prior to current position. See Instructions.

CERTIFICATION
To be coept by a* fteu

24. I certify that the above Information is true, complete, and correct to the best of my knowledge. I
undersand that I must file a new report of DoD and defense related employment within 30 days if, within
the two years immediately followibig the termination of my most recent DoD service or employment, the
information in this report ceoses to be accurate. I understand subsequent reports are not required after
such two year period.

a. SIGNATUkE b. DATE SIGNED n,•mvw

REVIEW
To be completed by reviewing official.

2s. I certify that I ha-fe reviewed this Report of DOD and Defense Related Employment (DO Form 1787) in
accordance with tho guidance set out in DoD Directive 5500.7. enclosure 8.

a. SIGNAURE b OFFICE "'c DATE SIGNED (vvamoo)

26. COMMENTS

nO Form 1787. FES 94 Pags 2 of 4 Pages
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DO FORM 1787

REPORT OF DOD AND DEFENSE.-RELATED EMPLOYMENT

AS REQUIRED BY 10 U.S.C. §2397

WHO MUST FILE WHEN AND WHERE TO FILE

CATEGORY I (Complete section 1) a. Civilians shall submittheir reportstothe Designated Agency
Ethics Official of the individual's present or former DoD
Component in accordance with DoD Component procedures.

a. Each person who has left service or employment with a DoD Retired or former military officers shall subr •' their reports to the
Component, who: Designated Agency Ethics Odicial of the DoD Component to which

they were last assigned.

(I) is a retired military officer or former military officer who
served on active duty at least 10 years and who held, for any period b. Current DoD officers and employees shell file a repork within
during that service, the grade of 0-4 or above, or is a former 30 days after entering employment or service with any DoD
civilian officer or employee whose pay atany time during the three Component.
year period prior to the end of DoD service or employment was
equal to or greater than the minimum rate for a GS-13 at thattime; c. Former DoD officers and employeL3 shall file an initial report

within 90 days after the date on which the individual began
employment with the defense contractor.

(2) within the two-year period immediately following the
termination of service or employment with a DoD Component, is d. Former DoD officers and employees shall file subsequent
employed by a defense contractor who, during the year preceding reports each time, during the two-year period after service or
employment. was awarded $10,000,000 or more in DoD contracts; employment with the DoD Component ended, that the person's
and duties with the defense contractor significantly change or the

person begins employment with another defense contractor. Such

(3) is employed by the defense contractor and at any time reports shall be filed within 30 days after the date of the change.

during a year receives compensation of or is salaried at a rate of
$25,000 per year or more from the defense contractor. "Employed"
includes the rendering ofservices as a consultant, lawyer, agent or
other kind ofoussistant. INSTRUCTIONS FOR COMPLETION

Items 1 through 6 apply to all individuals
b. For a two year period following tha termination of your last completinj this form.
position with a DoD Component, you are required to file a new DD
Form 1787 each time your duties with the defense contractor Items I through 4. Provide the appropriate information.
change significantly and each time you become employed with a
new defense contractor.

Item s. Mark "Yes" if this is the first DD Form 1787 you have
ever filed and go to Item 6. Mark "No" if you have filed a DD Form
1787 in the past and answer 5.c.

Item 6. Mark the box(esl which indicates your status and

include the highest grade or rank that you held prior to leaving
CATEGORY II (Complete section Ii) that DoD position. Ifyou hold more than ons status, mark one box

to show which ststus was most recently aequired. Keep in mind
that the requirement to file DD Form 1787 is Imposed so former

Each civilian officer and employee (whether or not full-time) of a and retiredv n emple who have be paid at art wu
DoD ompoentwho:and retired civilian employees who have been paid at a rate equal

DoD Component, who: to or greater than the minimum rate at the time for a GS.13 at

any time during the three year period prior to termination

(I) is cnployed at a pay rate equal to or greater than the from the last DoD position.
minimum rate for GS-13.

SECTION I
(2) within the two-year period prior to the beginning of This part only applies to individuals in Category I.

service or employment with the DoD Component, was employed by
a defense contractor who, during a year, was awarded $10,000,000
or more in DOD contracts; end Item 7. Provide the requested date and name your moat

recent Military Department or DOD agency.

(3) was employed by the defense contractor and at any time Item S. Provide the date your employment with the defense
during thatysear received compenwtion ofor was salaried ata rate contractor began. If you are no longer employed by the defense
of $25,000 per year or more from the defense contractor. contractor, provide the data of termination on a sparate sheet
"Employed" includes the rendering of services as a consultant, referencing this item rumber. Provide the information requested
lawyer, agentorother kind ofassistan., in tike following items for your most recent defense contractor

I employer even if no longer employed.

* DD Form 1787, FEB94 Pageiof4PAges *

#First Amendment (Ch 1, 11/2/94) 182 - 3



Aug 93#
DoD 5500.7-R

INSTRUCTIONS FOR COMPLETION OF DD FORM 1787 (Continued)

SECTION I (Cotstinued) SECTION II
Item 9. Indicate whether your annual compensation from or This part only applies to individuals in Category II. : )

salary rate with the defense contractor is above $25,000 by
marking "Yes" or "No." Item 16. Provide the requested date and name your most

Items 10 through 12. Provide the appropriate information for recent former defense contractor employer.

your present or most recent defense contractor employer.
Item 17. Provide the requested date.

Item 13. Indicate your position with the defense contractor
by marking the box(es) next to the title that best describes your
position. Also provide your specific Utle(s). You are required to Item I6. Indcate whether your annual salary with the DoD
provide a detailed description of your specific duties on a Component is equal to or above the minimum rate for a GS-13 by
separate sheet of paper referencing this Item number. You marking "Yes" or "No." Various pay schedules, levels and steps
must provide the names of all contracts and details of all can be confusing. Provision of your annual salary will ensure your
duties you have performed on behalf of the defense compliance with applicablW law and is required to process your
contractor that relate in any way to your duties in all former report.
DoD positions held within the two years prior to the
beginning of your employment with the defense contractor.
You must also Identify each major defense system on which Items 19 through 21. Provide the appropriate information for
you have performed work on behalf of the defense yourDoDCcmponentorganization.
contractor, regardless of whether that work relates to your
former DoD position. All these former DoD positions must
be reported in Item 14. Item 22. Indicate your DoD position by marking the box(es)

next to the title that best describes your position. Also provide
"Major Defense System" means: A combination of elements your specific title(s) and include your organization code letters.

that will function together to produce the capability required to You are required to provide a detailed description of your
fulfill a mission need. Elements may include hardware, specific duties on a separate sheet of paper referencing this
equipment, software, or any combination thereof. but excludes Item number. You must provide the names and details for all
construction or other improvements to real property. A system contracts and actions that relate In any way to your dudes In
shall be considered a major system if(a) DoD is responsible for the all former defense contractor positions held within the two
system and the total expenditures. and research, development, yesrs prior to the beginning of your service or employment
test, and evaluation for the system are estimated to be more than with the DoD Component. All these former defense
$75,000,000 (based on fiscal year 1980 constant dollars) or the contractor positions must be reported In Item 23.
eventual total expenditure for procurement of more than
$300,000,000 (based on fiscal year 1980 constant dollars); (b) a
civilian agency is responsible for the system and total expenditures Item 23. Indicate your former position with the defense
of the system are estimated to exceed $750,000 (based on fiscal contractor by marking the box(es) next to the title that best
year 1980 constant dollars) or the dollar threshold for a "major describe, your position. Also provide your specific title(s). You
system" established by the agency pursuant to OMB circular A- are required to provide a detailed description of your
109, entitled "Major Systems Acquisitions," whichever is greater; specific duties on a separate sheet of paper referencing this
or (c) the system is designated a "major system" by the head of the item number. You must Include names and details for all
agency responsible for the system. contracts and actions that relate in any way to your position

with your DoD Component reported In Item 22. If you have
Item 14. Indicate your former DoD position by marking the been employed by more than one defense contractor during the two

box(es) next to the title that best describes your position. Also years prior to the beginning of your service or employment with
provide your specific title(s) and include your organization code the DoD Component. provide all information requested in Item
letters. You are required to provide a detailed description of 23.a., b., and c. for each defense contractor position on a separate
your specific duties on a separate sheet of paper referencing sheet of paper referencing this item number.
this Item number. You must provide the names of all
contracts and details of all duties you performed while In
your former DoD position that relate In any way to your
position with the defense contractor reported in Item 13. CERTIFICA11ON
You must also Identify each major defense system you
performed any work on while In your former DoD position, All filers must certify this report
regardless of whether that work relates to your position with by signing and dating.
the defense contractor reported In Item 13. If you held more
than one DoD posit4on during the two years prior to the beginning
of your employment with tho defense contractor, provide all the Item 24. You must sign and date this report.
information requested in Item 14a., b,, and c. for each DoD
position on a separate sheet of paper referencing this item number.

Item IS. Indicate whether there were asy DoD REVIEW
disqualification actions related to you during the two years prior to
your defense contractor employment. If there were, des.Ibe the item 25. Reviewing officlal must sign and date after
actions in detail. A "disqualification action" in & formal exclusion reviewing the report in accordance with DoD Directive 6W00.7,
of a person from taking part in a particulnr mstter, usually to enclosure 8.
prevent a conflict of interest.
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