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ABSTRACT

Walker, William Palmer (Major, USAF). Legal Issues in Intercollegiate
Athletics: An Analysis of Gender Equity, Contract, and Tort Liability
Litigation from 1990-1995. Published Doctor of Education dissertation,
University of Northern Colorado, 422 pp., 1996.

The threat of litigation is a very real and ominous prospect facing
collegiate athletic departments in the 1990s. Therefore, it is imperative that
~ collegiate athletic directors employ preventive law practices to minimize
their department’s legal vulnerability. The purpose of this study was to
identify, classify, analyze, evaluate, and synthesize litigation directed
exclusively at intercollegiate athletic programs. This study was also
designed to provide intercollegiate athletic directors with a comprehensive
outline of litigation in the 1990s and recommendations to align their
programs in accordance with current court rulings.

The primary method used to locate case law for this study was
computer-assisted legal research (CALR). CALR provided the specificity and
flexibility required to identify the most current litigation involving
intercollegiate athletic departments. After identification of all relevant
litigation was accomplished, a typology was developed to classify all
identified litigation into major areas of law. Seventy-two percent of the

cases fell into three major areas of law identified as: (a) gender equity, (b)




contract law, and (c) tort liability. These three areas were further divided
into sub-areas into which individual cases were classified. All cases
classified in the three major areas of law were thoroughly analyzed through
the use of a litigation analysis worksheet. Evaluation and synthesis of the
cases within each major area was provided with a corresponding discussion
of emerging trends and conclusions. As a result of the synthesis, 52
recommendations to make intercollegiate athletic programs less vulnerable

to litigation were forwarded.
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ABSTRACT

Walker, William Palmer. Legal Issues in Intercollegiate Athletics: An
Analysis of Gender Equity, Contract, and Tort Liability Litigation from
1990-1995. Published Doctor of Education dissertation, University of
Northern Colorado, 1996.

The threat of litigation is a very real and ominous prospect facing colle-

giate athletic departments in the 1990s. Therefore, it is imperative that

(
collegiate athletic directors employ preventive law practices to minimize
their department’s legal vulnerability. The purpose of this study was to
identify, classify, analyze, evaluate, and synthesize litigation directed exclu-
sively at intercollegiate athletic programs. This study was also designed to
provide intercoliegiate athletic directors with a comprehensive outline of
litigation in the 1990s and recommendations to align their programs in
accordance with current court rulings.

The primary method used to locate case law for this study was com-
puter-assisted legal research (CALR). CALR provided the specificity and
flexibility required to identify the most current litigation involving intercolle-
giate athletic departments. After identification of all relevant litigation was
accomplished, a typology was developed to classify all identified litigation

into major areas of law. Seventy-two percent of the cases fell into three

major‘areas of law identified as: (a) gender equity, (b} contract law, and (c)




tort liability. These three areas were further divided into sub-areas into
which individual Cases were classified. All cases classified in the three
major areas of law were thoroughly analyzed through the use of a litigation
analysis worksheet. Evaluation and synthesis of the cases within each
major area was provided with a corresponding discussion of emerging
trends and conclusions. As a result of the synthesis, 52 recommendations
to make intercollegiate athletic programs less vulnerable to litigation were
forwarded.

The analysis of relevant court holdings led to the identification of policies
and practices that have led to legal conflict. The resulting synthesis was
intended to facilitate revisions in current practices in order to make colle-
giate athletic programs legally sound. Although a number of defendants
prevailed in litigation examined in this study, the final ruling is not necessar-
ily the critical element to be taken from each case. By examining claims in
which the defendants ultimately prevailed as well as those in which the
plaintiffs prevailed, practices which led to legal conflict can be identified and

corrected so as to make litigation less inviting.
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CHAPTER |

INTRODUCTION

Background

“Litigation has become the nation’s secular religion” (Lieberman, 1977,
p. 58). This may have been a bold statement when written, but one not
without merit today. Americans have turned to litigation as the preferred
method of resolving disputes (Lieberman, 1981). This obsession with
‘litigation is, however, not a new phenomenon. As far back as the ancient
Roman Empire, civilizations have suffered from litigation’s paralyzing effect
(Lieberman, 1981).

American’s penchant for using litigation to settle disputes has been
reaching record proportions. Shapiro (1992) reported that 18 million law-
suits were filed yearly in the United States. This was up from 1980 esti-
mates ranging from 5 million to 12 million (Lieberman, 1981). Federal suits
have risen from 90,000 in 1960 to 250,000 in 1990 (Brewer, 1995). One
government report estimates Americans spend “$300 billion a year in need-
lessly higher prices for products and services as a result of excessive legal

costs” (Gillespie & Schelihas, 1994, p. 143).




As far back as 1978, the expanding role of the courts was disturbing
even to those within the system. One former United States Deputy Attor-
ney General remarked, “the legal process, because of its unbridled growth,
has become a cancer which threatens the vitality of our forms of capitalism
and democracy” (“Those #*x//!!! Lawyers,” 1978, p. 56).

The curiosity with this wave of litigation has not been limited to attor-
neys and legal scholars. A recent Wall Street Journal/NBC News poll
showed 58% of respondents felt it more important to reduce the number of
lawsuits than to protect one’s right to sue (Harwood, 1995).

The United States House of Representatives has also entered the debate.
The tremendous number of litigants, together with the astronomical dam-
ages being awarded plaintiffs, has prompted some federal legislators to take
action (Gilleépie & Schellhas, 1994). Many Congressional candidates were
elected to office in November of 1994 on the basis of the Reﬁpublican
“Contract with America” which contained litigation reform as a cornerstone
(Gillespie & Schellhas, 1994). As a result, House Republicans introduced
bills to reduce what they call “frivolous and fraudulent” lawsuits (Hess,
1995, p. 2A). The Attorney Accountability Act, Securities Litigation Reform
Act, and Common Sense Legal Standards Reform Act (Castello, 1995) have
all passed in the House of Representatives and had been sent to the Senate

for debate at the time of this study (Espo, 1995).




While it may not be clear how these reforms will directly irﬁpact the
world of sports, if made statutory, they will affect the public’s ability to
litigate, and litigation has clearly shaped the manner in which sports and
athletics are managed.

It has long been argued that sport is a reflection of society and law is
the codification of society’s values (G. W. Schubert, Smith, & Trentadue,
1986). It is therefore logical to assume that individuals involved in sport
would have been held to the same legal standards as the rest of the popula-
tion. This, however, has not always been the case.

Courts and regulatory agencies have historically been reluctant to be-
come involved in legal issues concerning sports (G. W. Schubert et al.,
1986), preferring instead to allow sports entities to “iron out” their disputes
within their own organizational structures. Furthermore, many sport admin-
istrators were once protected from legal action by governmental immunity or
simple respect for authority (K. A. Davis, 1994). K. A. Davis has pointed
out that those days are gone, and sport administrators no longer enjoy such
privilege.

As our‘society has become increasingly litigious, administrators at all
levels of sport have been besieged by an increasing number and variety of
lawsuits (G. W. Schubert et al., 1986). Sport lawsuits have ranged from

wrongful death claims on behalf of student-athletes to professional football




fans filing suit in federal court to overturn a completed pass for a touch-
down (Footlick, 1977).

Clearly, higher education athletics has not escaped the impact of litiga-
tion. Preliminary research for this study has shown that during the time
period between January 1, 1990 and April 1, 1995, there were 74.5% more
suits against colleges and universities as a result of athletic or physical
education department actions or personnel than there were in the same time
period a decade earlier. From 1977 to 1987, the number of tort liability
lawsuits alone involving college or university athletic, intramural, or physical
education departments rose 250% from the number of similar lawsuits
covering the previous 47 years (McFadden, 1989/1990).

The increase of sport-related litigation has sparked considerable debate.
Opponents of spiraling litigation have pointed to the stifling effect litigation
may have on participation, enthusiasm, and intensity. Horine (1985) argued
that the increase in litigation has led some insurance carriers to deny liability
coverage to coaches. Leo (1995) contended that manufacturer’s liability
insurance premiums account for one-half the cost of a $200 football helmet.
McClung (1981) stated that increased litigation has led to “confusion,
frustration and even hostility towards the law” (p. 37) among educators.

On the other hand, proponents of sport litigation have argued that the
increased threat of legal action has, and will, make the athletic environment

safer, healthier, and more civilized (Appenzeller & Appenzeller, 1980). H.




5

Appenzeller (1985b) has contended that "barticipants now enjoy the safest

equipment, finest facilities, and best medical care and coaching ever--thanks
to litigation” (p. 3). Lieberman has (1981) argued that litigation is indicative
of a healthy society by stating, “the willingness to go to court is a sign that
we are not going to the streets--the court of last resort” (p. 7).‘

Whatever one’s opinion, there’s no doubt this recent flurry of legal
activity surrounding college athletics has thrown athletic directors into the
eye of the storm. Potential legal attack from all directions has been an
intimidating and, at times, overwhelming prospect for athletic directors. If
athletic directors had known which areas of law had the greatest potential
for litigation, that knowledge could have led to sound administrative prac-
tices by allowing them to focus attention on those areas which posed the
greatest threat. Armed with this knowledge, athletic directors and other
administrators may have averted many of the legal mistakes which have
taken a tremendoﬁs toll in terms of money, time, and public relations.

A goal of this study was not only to educate intercollegiate athletic
directors, but to address the concerns of both opponents and proponents of
sport litigation. By describing recent litigation in a single-source document,
the author hoped to inform collegiate athletic directors how to make their
programs safer, healthier, and legally sound, thereby contributing to what
proponents of litigation say is done by the courts. Meloy {1992/1993)

described this “preventive law” process as enabling administrators to




“identify thosé policies and practices that could lead to legal conflict and
thereby modify them in order to avoid unnecessary litigation” (p. 7).

If preventive law practices are indeed effective, as several éuthors have
argued (Imber & Thohpson, 1991; Kaiser, 1989; McClung, 1981; Meloy,
1992/1993), then, when applied to intercollegiate athletics, the benefits of
litigation can be sowed without experiencing the associated hardships. The
key element that has been missing is an accurate identification of policies
and practices in athletics that have led to legal conflict.

Historically, most sport management texts have discussed the need for
various types of legal training for sport administrators. Prior to this study,

“however, no definitive work has been done identifying current case law
exclusively directed at intercollegiate athletic programs.

Purpose of the Study

The purpose of this study was to identify, classify, analyze, evaluate, and
synthesize litigation against colleges or universities és a result of actions
taken by their intercollegiate athletic departments or department personnel,
from January 1, 1990 through December 31, 1995. This study was also
designed to provide intercollegiate athletic directors and other sport adminis-
trators in higher education with a comprehensive outline of litigation in the
1990s and recommendations to align their programs in accordance with

current court rulings.




Need for the Study

There are three fundamental reasons this study was needed: (a) the
need for legal research, education, and training regarding litigation involving
intercollegiate athletics; (b) the lack of literature available to athletic direc-
tors and administrators specifically addressing litigation most commonly
affecting collegiate athletic departments; and (c) the benefits to be gained
through thorough case analysis of relevant litigation. Each of these reasons
has been discussed below.

When discussing the need for legal research, Cohen and Olson (1992)
argued, “Because the literature of the law is a central part of our societal
history, legal research is also important to academic pursuits not only in law
schools, but in universities generally” (p. 1).

It has become apparent that the need for legal research and education
exists not only from a purely academi>c standpoint, but from a practical
standpoint as well. H. Appenzeller (1985a) contended that courts have
been adding greater responsibility and accountability to sport administrators’
roles in managing their programs, and thus holding them to a higher legal
standard of care.

Many have argued this expectancy of a higher standard of care should
be accompanied by some additional training for athletic administrators and
physical educators (McFadden, 1989/1990; Parker, 1986: Pittman,

1991/1992; Zwald, 1985/1986). Zwald listed legal rights and




responsibilities as one of 15 areas of coursework preferred for preparation
of National Collegiate Athletic Association (NCAA) Division Ill athletic direc-
tors. Parker found an athletic director’s requirement to interpret rules and
regulations as indicativé of the need for legal training for all potential athletic
directors. McFadden (1989/1990) went so far as to suggest all physical
education instructors enroll in sport law courses designed for sport profes-
sionals, and Pittman recommended that sport law be included in under-
graduate physical education curricula.

The second element in the need for this study springs from the recom-
mendations for education and training. There was clearly a need for a study
to fill the conspicuous void in the body of knowledge available to collegiate
athletic directors and administrators regarding areas of recent litigation.
Intercollegiate athletic directors have had an abundance of legal resources
available to them, but never a single-source document focused on the major
areas of law with which they should be concerned. Through preliminary
research of litigation involving intercollegiate athletic departments, it was
discovered that 72% of the cases included in this study fell into three
general aréas of law identified as, (a) gender equity, (b) contract disputes,
and (c) tort liability. It became imperative that cases. in these three areas be
researched thoroughly.

The third element in the need for this study was the importance of case

analysis. Rombauer {(1991) has stated many objectives in analyzing court




ophﬂons,tﬁvo of which are identifying unsettled areas of law, and gaining
knowledge of existing law, to include “currently recognized rules and prin-
ciples, the reasons underlying their development, and the types of factual
situations in which they have been applied” (p. 16). Clearly, this type of
knowledge would bé beneficial to an athletic director or administrator as he
or she navigates through uncharted legal waters. Meloy (1992/1993)
argued “the practice of preventive law depends upon one’s keeping abreast
of new statutory and case law” (p. 35). Nolte (1979) contended that be-
cause the model for legal change in our system begnsinthevcouns,”one
must read the cases rather than the legislative code to understand at any
one moment in time what your rights and liabilities may be” (p. 3).

The greatest benefit from case analysis, however, is its predictive qual-
ity. The “reason for analyzing opinions is to be able to predict, on the basis
of what courts have donein past cases, what a court will do . . . in a future
case should a problem reach a litigation stage” (Rombauer, 1991, p. 15).
With the knowledge of how courts have ruled in recent cases, and reason-
able assurance of how they will rule in the future, athletic directors and
admirﬁstrators can structure their programs and policies around sound legal

practices.
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Delimitations of the Study

Scope

Only litigation naming one or more of the following parties as defendants
was included in this study:

1. Intercollegiate athletic departments.

2. Members of intercollegiate athletic departments.

3. A college or university named as a result of the acts of commission
or omission by members of the college or university athletic department.

4. A college or university, when named by a former member of their
athietic department.
Dates

The following date criteria were used to determine the litigation included
in this study:

1. Cases decided from January 1, 1990 through December 31, 1995.

2. Decision dates as reported on LEXIS.
Courts

Only cases heard in the following courts were included in this study:

1. All Federal entry-level courts and above.

2. State appellate-level courts and above.

Definitions of Terms

Unlike many other disciplines, law has an unique vocabulary which may

be unfamiliar to athletic administrators. Therefore, an extensive list of terms
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has been provided. All definitions were found in Black’s Law Dictionary

(Black, 1991) unless stated otherwise.

Actual notice. “Notice expressly and actually given, and brought home

to the party directly” (p. 733).

Adjudicate. “To settle in the exercise of judicial authority” (p. 26).

Appeal. “Resort to a superior (i.e. appellate) court to review the deci-
sion of an inferior {(i.e. trial) court or administrative agency” (p. 62).

Appellant. “The party who takes an appeal from one court or jurisdic-
tion to another” (p. 64).

Appellee. The respondent or “the party in a cause against whom an
_appeal is taken” (p. 64).

Assault. “Any willful attempt or threat to inflict injury upon the person
of another, when coupled with an apparent present ability so to do, and any
intentional display of force such as would give the victim reason to fear or
expect immediate bodily harm” (p. 75).

Authority. “Refers to the precedential value to be accorded an opinion
of a judicial or administrative body. A court’s opinion is binding authority on
other courts directly below it in the judicial hierarchy” (p. 89).

Battery. “Intentional and wrongful physical contact with a person with-
out his or her consent that entails some injury or offensive touching” (p.

104).




12

Breach of contract. “Failure, withoqt legal excuse, to perform any
promise which forms the whole or part of a contract” (p. 130).

CALR. Computer-assisted legal research. Electronically accessible legal
indexes and “retrieval mechanisms.” Two syétems, LEXIS and WESTLAW,
are commercially available (Rombauer, 1981, p. 276).

Case law. “The aggregate of reported cases as forming a body of
jurisprudence, or the law of a pérticular subject as evidenced or formed by
the adjudicated cases” (p. 148).

Cause of action. “The fact or facts which give a person a right to

judicial redress or relief against another” (p. 152).
Complaint. “The pleading which sets forth a claim for relief” (p. 196).

Consideration. “The cause, motive, price, or impelling influence which

induces a contracting party to enter into a contract” (p. 211).

Constructive notice. “Information or knowledge of a fact imputed by the

law to a person (although he may not actually have it), because he could
have discovered the fact by proper diligence, and his situation was such as
to cast upon him the duty of inquiring into it” (p. 733).

Contra;ct. “An agreement between two or more pers‘ons which creates
an obligation to do or not to do a particular thing” (p. 224).

Damages. “Monetary compensation awarded by a court for an injury

caused by the act of another” (Wong, 1994, p. 773).
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Defamation. “An intentional false communication, either published or
publicly spoken, that injures another’s reputation or good name” (p. 288).

Defendant. “The person defending or denying; the party against whom
relief or recovery is sought in an action or suit” (p. 290).

Dictum. “An abbreviated form of obiter dictum, ‘a remark by the way;’
that is, an observation or remark made by a judge in pronouncing an opinion
upon a cause...Dicta are opinions of a judge which do not embody the
resolution or determination of the specific case before the court” (p. 313).

Due process of law. “It is concerned with the guarantee of every per-

son’s enjoyment of his rights (e.g., the right to a fair hearing in any legal
dispute)” (Wong, 1994, p. 773).

Enjoin. “To require; command; positively direct {p. 366).

Eauity. “Justice administered according to fairness as contrasted with
the strictly formulated rules of common law” (p. 374).

Fraud. “An intentional perversion of truth for the purpose of inducing

another in reliance upon it to part with some valuable thing belonging to him
or to surrender a legal right” (p. 455).

Holding. “The legal principle to be drawn from the opinion (decision) of
the court” (p. 504).

Injunction. “A court order prohibiting someone from doing some speci-

fied act or commanding someone to undo some wrong or injury” (p. 540).
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Jurisdiction. “Power and authority of a court to hear and determine a
judicial proceeding; and power to r/ender particular judgment in question” (p.
594).

LEXIS. “The pioneering computerized full text legal research system of
Mead Data Central” (Wong, 1994, p. 776).

Liability. “The condition of being responsible either for damages result-
ing from an ihjurious act or for discharging an obligation or debt” (Wong,
1994, p. 776).

Libel. “A method of defamation expréssed by print, writing, pictures, or

signs. In its most general sense, any publication that is injurious to the
reputation of another” (p. 632).

Litigate. “To settle a dispute or seek relief in a court of law; to carry on
a lawsuit” (p. 645).

Litigation. “A lawsuit. Legal action, including all proceedings therein”
(p. 645).

Negligence. “The failure to use such care as a reasonably prudent and
careful person would use under similar circumstances” (p. 716).

Opinion. “The statement by a judge or court of the decision reached in
regard to a cause tried or afgued before them, expounding the law as ap-
plied to the case, and detailing the reasons upon which the judgment is

‘based” (p. 754).
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Plaintiff. “A person who brings an action; the party who complains or
sues in a civil action” (p. 796).

Precedent (Stare decisis). “An adjudged case or decision of a court,

considered as furnishing an example or authority for an identical or similar

case afterwards arising or a similar question of law” (p. 814).

Quid pro quo. This for that. “The mutual consideration which passes
between the parties to a contract” (p. 867).

Ratio decidendi. “The ground or reason of decision” (p. 872).

Remand. “The act of an appellate court when it sends a case back to
the trial court and orders the trial court to conduct limited new hearings or

. an entirely new trial, or to take some other further action” (p. 896).

Respondeat superior. A doctrine which states “an empbloyer is liable for
injury to person-or property of another proximately resulting from acts of
employee done within scope of his employment in the employer’s service”
(p. 909).

Respondent. “The party against whom the appeal is taken, i.e. the
appellee” (p. 909).

Restraining order. “An order in the nature of an injunction which may

issue upon filing of an application for an injunction forbidding the defendant
from doing the threatened act until a hearing on the application can be had”

(P. 911).
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Reversal. “The annulling or setting aside by an appellate court of a
decision of a lower court” {p. 915).

Slander. “Oral defamation; the speaking of false words tending to
prejudice another in his reputation, community standing, office, trade,
business, or means of livelihood” (p. 966).

Slip opinign. “An individual court decision published separately soon
after it is rendered” (p. 967).

Statute. “A formal written enactment of a legislative body” (p. 981).

Tort. “A private (or civil) wrong or injury, other than breach of contract,

suffered by an individual as the result of another person’s conduct” (Wong,
1994, p. 348).

| Vacate. “To an‘nul; set aside; to cancel or rescind. To render an act
void.” (p. 1075).

Vicarious liability. “The imposition of liability on one person for the

actionable conduct of another, based solely on a relationship between the
two persons” (p. 1084). See also Respondeat superior.

Writ of certiorari. “An order by the appellate court which is used by that

court when it has discretion on whether or not to hear an appeal from a
lower court” (p. 1109).

Wrongful death action. “Type of lawsuit brought on behalf of a de-

ceased person’s beneficiaries that alleges that death was attributable to the

willful or negligent act of another” (p. 1110).
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Research Questions

Based on an identification and classification protocol, what are the
prevailing areas of litigation against intercollegiate athletic departments
or department members in the 1990s?

Based on a thorough analysis of identified cases, what are the resulting
court rulings and judicial rationale within the prevailing areas of litiga-

tion?

What, if any, common themes or trends emerge from the synthesis of
opinions and rulings within each of the prevailing areas of litigation?



CHAPTER I

REVIEW OF LITERATURE

The Iiterature review for this study was organized into five sections.
First, a brief overview of American court systems and a discussion of
courts” authority was presented. Next, an examination of emerging trends
in sport litigation was provided. Lastly, the final three sections of the litera-
ture review provided a comprehensive discussion of each of the major areas
of law with which this study was concerned. The major areas of law, and
corresponding sections in the literature review, were (a) gender equity, (b)
contract law, and (c) tort liability.

American Court Systems

Wong (1994) emphasized the importance for administrators of amateur
athletic organizations to gain a “fundamental understanding of the legal
system in the United States to deal effectively. with the wide variety of legal
matters they face today"’ (p. 38). Therefore, a brief overview of the Ameri-
can court system and a discussion of courts’ authority was included in the
literature review.

Rombauer (1991) reported that 51 court systems operate in the United

States, consisting of one federal court system and one system for each
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state. Rorhbauer stated that each system has a similar structure and oper-
ates independently from other systems except under limited circumstances.

Wong (1994) stated that the federal system and most state systems
consist of a three-tiered court system. Rombauer (1991) described the trial
court or court of original jurisdiction as the first court in which a legal dis-
pute may be contested. In the federal system, this court has been called
the district court. In state court systems, the trial court has most commonly
been referred to as the district court, circuit court, or superior court
(Rombauer).

Wong (1994) reported the intermediate reviewing courts as the second
tier in most systems. In the federal system, this appeliate court has been
named the United States Court of Appeals, of which there are 13. Rom-
bauer (1991) reported that approximately two-thirds of the states have an
intermediate appeals court, while the remaining one-third allow parties to
appeal directly to the highest court in the state. Rombauer added that most
appellate courts do not receive evidence or review questions of fact, but
rather, only review questions of the lower court’s application or interpreta-
tion of law.

The highest appellate court in each system is, as Wong (1994) stated,
“the ultimate dispute arbitrator” (p. 39). The United States Supreme Court
is the highest court in the nation and it has been mandatory for lower fed-

eral courts to rule consistently with its decisions (Wong).
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The entire American legal system has been grounded primarily in the
common law framework establi‘shed in England (Wong, 1994). Wong stated
that this common law influence is a result of colonial Ameriéa's reliance on
English law and custom. Wong added that common law differs from statu-
tory law in that it relies heavily on precedent and legal custom. K. A. Davis
(1994) stated that every state court system in the nation, vyith the excep-
tion of the Lovuisiana system, relies -heavily on common law doctrine.

Rombauer (1991) stated that the doctrines of stare decisis and prece-
dent are the forces at work in a common law system. Rombauer described
stare decisis as a doctrine which states that a court will generally follow its
own decisions, and that lower courts are expected to rule consistently with
courts to which the'y are subordinate. The doctrine of precedent was de-

scribed by Rombauer as a situation in which a decision by a court regarding

- a particular issue is worthy of consideration by other courts when deciding

similar cases.

When the above complimentary doctrines are combined, Rombauer
(1991) stated that two types of authority value, mandatory and persuasive‘,
are created for judicial decisions. Rombauer characterized mandatory
authority as decisions “that a court should generally deem itself bound to
follow” (p. 36) and persuasive authority as decisions “that a court should
consider and may be persuaded to follow” (p. 36). Rombauer added that

mandatory authority is only mandatory in the sense that the decision must
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be followed when the precedent-setting case is “directly in point” (p. 37)
with the current case. Directly in point was described by Rombauer as
meaning, (a) the central question to be resolved in the current case is the
same as in the precedent case, (b) resolution of that question was key to
resolving the precedent case, (c) the significant facts are similar in both
cases, and (d) no additional significant facts appear in the current case
which were absent from the precedent case.

Trends in Sport Litigation

A renowned legal scholar once quipped that our national motto “be
changed from ‘In God We Trust’ to ‘Sue the Bastard’” (Nolte, 1979, p. 2).
When relating this litigious trend to the world of sports, Nolte argued that
this “generation of sports administrators is reaping the whirlwind sown by
the civil rights movement in this country, which has resulted in our living
under judge-made rather than statutory law, minority rather than majority
law, litigation instead of legislation” (p. 1).

While this increase in litigation has been adequately documented, as
highlighted in Chapter | of this study, a few authors (H. Appenzeller, 1985a;
K. A. Davis, 1994; Horine, 1985; Rushing, 1986/1987) have also identified
emerging trends in sport-related litigation. K. A. Davis listed five trends of

which sport administrators should be aware:
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1. The average citizen is better informed of his or her legal rights and
much more aware of legal recourse available to secure compensation for
damages.
2. People are aware of the “deep pocket” theory and will name multiple
defendants in order to increase their chances at collecting monetary dam-
ages.

3. Plaintiffs are increasingly claiming they were not adequately informed

~ of the risks associated with a particular activity.

4. Suits resulting from improper instruction, supervision, and equipment
are increasing.

5. The courts have consisfently ruled in favor of increasing the protec-
tion of individual rights.

H. Appenzeller (1985a) added the following trends:

1. State legislatures have modified governmental immunity doctrines,
increasing the liability of government agencies.

2. More states have replaced the doctrine of contributory negligence
with one of comparative negligende, allowing plaintiffs to recover damages
even whea found to be partially at fault.

3. Courts have consistently placed more responsibility and accountabil-
ity on sport administrators and are holding them “to a higher standard of

care in the operation of their programs” (p. 295).
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Horine (1985) identified trends which he believes contributed to the
increase in litigation. Horine first pointed to “sweeping changes in the
interpretation of product liability as it relates to sport equipment.” The
availability of free or pre-paid legal services, as well as attorneys accepting
cases on a “contingency-fee basis” (p. 67) were aiso identified by Horine as
trends which make litigation more viable and attractive to potential plaintiffs.
Lastly, Horine argued that individuals are tempted to file suits because of
the insurance companies’ eagerness to settle out of court.

A final trend identified by several authors (H. Appenzeller, 1985a;
Horine, 1985; Rushing, 1986/1987) is the increase of lawsuits filed under
constitutional law. Rushing stated that under Section 1983 of the Civil
Rights Act of 1871, a student-athlete can sue an institution and the state if
his or her constitutional rights are violated. Rushing added that this was a
growing practice among student-athletes. Horine elaborated further, stating
that public law or law “based on constitutional provisions” (p. 80) has
become the favored path to pursue sport-related suits. Horine argued that
because private law disputes are usually based on a “disagreement over
binding rules and regulations” (p. 80), courts have been more reluctant to
intervene. Public law disputes, however, have been based on constitutional

issues on which the courts are compelled to rule.
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Gender Equity

Title 1X of the Education Amendments of 1972 stated “No person in the
United States shall, on the basis of sex, be excludeci from participation in,
be denied the benefits of, or be subjected to discrimination under any edu-
cation program or activity receiving Federal financial assistance” (Education
Amendments of 1972, p. 373). Although intercollegiate athletics is where
Title IX has created the greatest debate recently, the legislation was not
specifically directed at athletics. The statute was drafted to address dis-
crimination throughout an entire educationalv institution (Judge, O’Brien &
O’Brien, 1995). For the purpose of this study, however, literature dealing
with gender equity and its relationship to intercollegiate athletics was re-
viewed.

Great confusion has surrounded the entire issue of gender equity in
intercollegiate athletics. Henderson (1995) argued that the confusion sur-
rounding gender equity and the divisiveness it has created can be attributed,
in part, to the many definitions and methods of interpreting exactly what
constitutes gender equity. The criteria for determining compliance with Title
IX has been a dynamic and evolving issue in itself. The National Collegiate
Athletic Association (NCAA) Gender-Equity Task Force provided the follow-
ing definition of compliance:

An athletics program can be considered gender equitable when the

participants in both the men’s and women’s sports programs would
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accept as fair and equitable the overall program of the other gender. No
individual should be discriminated against on the basis of gender,
institutionally or nationally, in intercollegiate athletics. (Achieving

Gender Equity, 1994, p. 1)

Before one is able to fully understand Title IX and its legal ramifications,
this author felt it was imperative that one receive a brief overview of the
historical development of Title IX. Therefore, the first two sub-sections of
the gender equity section of the literature review traced the legislative and
administrative history as well as the judicial history of Title IX. The litera-
ture review was next divided into sub-sections discussing the impact Title IX
. has had on intercollegiate athletics and possible implementation strategies to
comply with Title IX directives.

Leqgislative and
Administrative History

Anderson (1989/1990) thoroughly traced the legislative history of Title
IX and stated that its impetus was from women’s rights groups and women
involved in higher education. Anderson gave extensive details of Title IX’s
origins in a United States House of Representative subcommittee in 1970 |
through its introductions in the House and Senate as separate bills in 1971.
She then described the final bill which came out of conference committee
and was subsequently signed into law by President Nixon on June 23,
1972. Anderson stated that Title IX added to Title VII of the Civil Rights

Act of 1964, the Public Health Service Act, and the Equal Pay Act in their
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protection against sex discrimination, and extended this protection to edu-
cational institutions which had a history of discrimination.

Implementation regulations. Developing implementation regulations was

the responsibility of the Department of Health, Education, and Welfare
(HEW) and enforcement authority was given to the Office for Civil Rights
(OCR) (Anderson, 1989/1990). The final implementing regulations were
issued by HEW on July 21, 1975 (Bonnette, 1994). Anderson described
these regulations as consisting of four major segments: “the general prohi-
bition against sex discrimination, separate teams, equal opportunity and an
adjustment period” (p. 221). These regulations stated that high schools and
colleges had until July of 1978 to comply with Title IX directives (Petriella,
1994) .. |

The problem with the regulations was that they failed to adequately
define many of the ambiguities in the language of Title IX (Staff, 1978).
Anderson (1989/1990) added that the regulations’ ambiguous terms,
sweeping definitions of financial assistance as it relates to programs, and
unclear criteria for equal opportunity acted as catalysts for tremendous
debate ove; compliance well into the 1980s.

Two questions surrounding Title IX implementation and application
continually arose. First, did Title IX apply to entire institutions or only those
programs directly receiving federal funds? Secondly, were athletic programs

intended to be included in Title IX directives? Initially, the answers to these
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qguestions were not evident because of the ambiguity of the statute’s word-
ing and the unclear intent of Congress (Staff, 1978). Heckman (1992)
stated “Title IX was handicapped from its inception, primarily because little
legislative history surrounding the enactment is available” (p. 9).

Anderson (1989/1990) stated that HEW initially interpreted coverage of
Title IX to any educational activity or program which “receives or benefits
from” (p. 217) federal funds. Anderson argued that this “benefit theory”

was derived from the opinion in Bob Jones University v. Johnson (1974), a

civil rights case which established the fact that federal funds given directly
to students eventually make their way into all institutional programs, making
them recipients of federal funding. Thus, all programs at an institution‘
receiving federal funds would be subject to Title IX énforcement (Anderson).
Anderson (1989/1990) contended that this interpretation exceeded the
language of Title IX which suggested only programs directly receiving fed-
eral aid were subject to compliance. Krakora (1983) reported that the
original bill introduced in the Senate was clearly worded to include all pro-
grams at an institution receiving federal funds under the Title IX umbrella.
Krakora continued by stating that the final version of the bill, however, did
not contain such language. This intentional omission, Krakora argued, may
ind’icate an intent by Congress to favor a programmatic applicability. The

debate of programmatic versus institutional compliance has since been
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carried out in the courts and has been outlined in the judicial history section
of this literature review.

The debafe as to whether athletics was included under Title 1X was quite
heated as well. Before issuing the final implementation regulations, HEW
opened a four-month comment period on the proposed regulations to solicit
feedback (Anderson, 1989/1990). Anderson reported athletics as being the
primary topic of the inputs, prompting Secretary of HEW Caspar Weinberger
to proclaim at a press conference, “athletics . . . is without question the
most important issue before the American public today” (Anderson, p. 220).

Anderson (1989/1990) stated that Congress’s intent for athletics to be
covered under Title IX is unclear. Throughout the Congressional debates,
the term athletics was only mentioned twice (Anderson). Krakora (1983)
disagreed, pointing to several Senate proposals to exclude athletics from
Title IX mandates which failed to gain adequate support for passage.
Krakora argued that this evidence, together with the passage of Section 844
of the Education Amendments of 1974 which required HEW publication of
athletic regulations, clearly demonstrates that “Congress envisioned some
relationship between athletics and Title IX” (p. 224).

There was no ambiguity in HEW's interpretation of Title IX’s application
to athletics (Anderson, 1989/1990). Regulations for enforcement clearly

included athletics, as HEW paralleled court rulings under Title VI of the Civil
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Rights Act of 1964 which determined athletics as an “integral part of the
total educational program” (Anderson, p. 220).

Anderson (1989/1990) stated that because enforcement regulations
were not finalized until three years after Title IX was signed into law, a huge
backlog of unresolved complaints devélopéd. Greater delays evolved when
HEW placed a 12-month moratorium on Title IX investigations involving
intercollegiate athletics complaints as it developed the final Policy Interpre-
tation (Anderson). The Policy Interpretation was intended to clarify Title IX
requirements for intercoliegiate athletics (Heckman, 1992; Judge et al.,
1995; Wong, 1989). After the final Title IX Policy Interpretation was issued
on December 11, 1979, resolutions to complaints were still delayed
(Heckman, 1992; Petriella, 1994). Investigation manuals had to be written
by OCR, and significant restructuring was necessary when HEW was split
into the Department of Health and Human Services (HHS) and the Depart-
ment of Education (DOE) (Anderson). OCR retained its responsibility for
Title IX enforcement while reporting to DOE, but didn’t complete its first
Title IX complaint investigation until April 20, 1981 (Anderson). The result
was that not a single institution’s federal funding was terminated in the
1970s due to Title IX violations (Anderson).

The Policy Interpretation. The development of the Policy Interpretation

in 1979 was a significant step in an attempt to shed more light on Title IX

compliance requirements of intercollegiate athletic departments (Heckman,
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1992; Judge et al., 1995). The Policy Interpretation addressed three areas
of an athletic program in which to assess compliance with Title IX
(Henderson, 1995; Wilde, 1994a, 1995). Wilde (1994a, 1995) listed these
three areas as (a) athletic financial assistance, (b) other non-financial pro-
gram areas, and (c) effective accommodation of student interests and
abilities. Judge et al. stated that a compliance investigation may assess one
or all of the above areas in determining an institution’s compliance. The
following discussion was included to provide a brief summary of what has
constituted compliance in each of these three assessment areas.

Athletic financial assistance has been “defined as aid awarded by the
institution on the basis of athletic participation” (Judge et al., 1995, p.
320). Judge et al. argued that scholarship dollar amounts awarded to each
gender need not be equivalent. Rather, scholarship aid must be
“proportionate to the number of students of each sex participating in inter—‘
collegiate athletics” (Judge et al., p. 320). Anderson (1989/1990) charac-
terized the abandonment of an equal spending criteria in favor of an equiva-
lent spending criteria as the most significant development from the Policy
Interpretation. Judge et al. also noted that there are certain non-
discriminatory factors, such as out-of-state tuition rates, which may be
present that would allow an institution to maintain a disparity in scholarship

amounts.
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Non-financial program compliance has been assessed through examina-
tion of 11 distinct components which range from equipment and facilities to
travel and per diem allowances (Wilde, 1994b). Wilde stated that “Title IX
regulations require an institution to provide its athletes with equitable treat-
ment, benefits and opportunities in eleven enumerated areas” (p. 48).
Compliance with this requirement has been determined after each program
component has been reviewed individually and then combined to compare
the men’s and women’s programs as a whole (Judge et al., 1995). Judge
et al. further noted that unique aspects of particular sports as well as fac-
tors associated with operating a single-gender sport may act as mitigating
factors if an unbalance exists, provided these factors do not create an
overall imbalance in the programs.

The third area in which compliance is assessed was defined by the
Policy Interpretation as effective accommodation of athletic interests and
abilities of all students (Wilde, 1994b). More specifically, compliance in this
area has been assessed by analyzing both gender’s participation opportuni-
ties and levels of competition (Bonnette, 1994). Participation opportunities
‘have been ;analyzed by means of a three-step test outlined in the Policy
Interpretation (Judge et al., 1995; Wilde, 1994b). Levels of competition
have been analyzed through the use of a two-part test (Bonnette).

The three-step test used to analyze participation opportunities is the test

which Bonnette {1994) claimed “focuses on the most serious, and one of
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the most common, of compliance problems” (p. 9). The first step has been
to determine whether an institution’s participation opportunities for male and
female students are “substantially proportionate to their respective enroli-
ments” (Judge et al., 1995, p. 324).k Judge et al. stated that courts have
applied a strict interpre'tation of this proportionate requirement. [f it was
determined that one sex has been underrepresented, then the next step
requires an inquiry into the institution’s history of program expansion for the
underrepresented sex. If an institution fails to show a history of program
expansion for the underrepresented sex, the next step is to require the
institution to demonstrate that the underrepresented students’ interests and
abilities have been fully and effectively accommodated by the current pro-
gram (Bonnette; Judge et al; Wilde, 1994b). When an institution has been
able to demonstrate compliance with any of these three tests, it has been
determined to be in compliance with the participation opportunities portion
of the compliance assessment (Bonnette).

Institutions generally have had little difficulty complying with the two-
part test for levels of competition (Bonnette, 1994). Bonnette contended
that this is because most institutions have their ”women"s and men’s teams
competing at the same division level” (p. 9). The first option for an institu-
tion to demonstrate compliance has been to provide substantially propor-
tionate competitive opportunities for its male and female athletes. The

second option has been to “demonstrate a history and continuing practice of
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upgrading thé competitive opportunities available to the historically disad-
vantaged sex” (Bonnette, p. 10) As with the participation opportunities
criteria, an institution has needed to meet only one of the above tests to
demonstrate compliance (Bonnette).

Effective accommodation of athletic interests and abilities has been the
one aspect of Title IX compliance in which most recent litigation has been
focused (Judge et al., 1995). Heckman (1992) argued this factor to also be
the most important. Only by selecting sports and levels of competition
which effectively accommodate the interests and abilities of female student-
athletes, Heckman reasoned, will significant progress be made towards
providing women with “greater athletic opportunities” (p. 45).

While compliance issues can still be confusing, there were a number of
persistent questions which were answered through the Title IX Policy Inter-
pretation. Wong and Barr (1992) stated that the Policy Interpretation im-
plies it to be more appropriate to compare complete men’s and women’s
programs at an institution versus comparing specific teams. Judge et al.
(1995) stated that it is clear that “strict numerical equality among the
sexes” (p. 316) is not required. Therefore, the authors argued that compli-
ance cannot be based solely on proportionate representation of an institu-
tion’s athletes to its student body (Judge et al.). Additionally, Judge et al.
stated that an institution will not be considered in non-compliance if it fails

to expend equal funds on each gender. This spending disparity may,
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however, be considered when assessing the overall programmatic opportu-
nities provided for each gender (Judge et al.; Staff, 1978). As Vargyas
(1992) stated, “expenditure levels are still highly probative of the question
of compliance” (p. 78).

The Civil Rights Restoration Act. Although the Policy Interpretation

clearly strengthened Title IX enforcement procedures, Anderson
(1989/1990) noted that there were ominous signs on the horizon for Title IX
in the early 1980s. Budget cuts dipped into OCR staffing, legal and legisla-
tive challenges to the enforcement mechanisms increased, and the Reagan
Administration planned to weaken enforcement procedures.

Anderson (1989/1990) stated that Title IX’s fortunes were reversed,
however, through persistent lobbying by civil rights activists who persuaded
Congress to legislatively endorse the institutional rather than the program-
matic approach to interpretation. In January, 1988, Congress declared |
institution-wide interpretation of the four anti-discrimination statutes with
the Civil Rights Restoration Act (Anderson; George, 1993).

Although the Ci;/il Rights Restoration Act was intended to reverse the

impact of the Grove City College v. Bell {(1984) decision, which applied the

programmatic approach to compliance, Leatherman (1988) stated the de-
bate over its passage was much more complex. Tertiary issues, such as
federally funded abortions and religious control of institutions created divi-

sions that threatened the bill’s passage (Leatherman). Enough support was
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garnered, however, to not only pass the bill but to override President Rea-
gan’s veto in March of 1988 (Anderson, 1989/1990; Wong, 1994).

The Civil Rights Restoration Act provided a more powerful vehicle for
women to address grievances under Title IX, and clearly opened the door for
a new wave of Title IX complaints and litigation. (Schubert, Schubert, &
Schubert-Madsen, 1991; Schubert-Madsen, Schubert, & Schubert, 1991;
“Women’s Athletics,” 1988). One article reported that 15 Title IX com-
plaints were filed against intercollegiate athletic departments in the eight
months immediately following the signing of the Civil Rights Restoration Act
(“Women’s Athletics”). Schubert et al. argued that prior to enactment of
the Civil Rights Restoration Act, it was prudent for women to file complaints
under as many applicable legal doctrines as possible. This strategy pro-
tected plaintiffs from “a summary judgment decision by a judge who was
reluctant to interfere in the educational process” (Schubert et al., p. 267).
The Civil Rights Restoration Act negated the need for such a strategy as it
gave womenn‘ a clear avenue of relief for gender discrimination in intercolle-
giate athletics (Schubert et al.).

Many authors have argued that more legislative and administrative
action needs to be taken to ensure compliance with the spirit of Title IX
(Heckman, 1992; Henderson, 1995; Wilde, 1994a). Henderson argued for
'federal legislation that would pressure institutions into Title IX compliance.

Wilde reported that a pending bill in the United States House of
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Representatives, the Equity in Athletics Discloéure Act, was drafted to force
institutions receiving federal funds to annually disclose gender equity data
as it relates to athletics. Henderson argued that this bill would force institu-
tions to conduct annual reviews of their programs and act as “a negative
incentive that will surely press universities into compliance with gender
equity mandates” (p. 158).

Judicial History

Most early Title 1X suits targeted at athletics involved high school pro-
grams (Anderson, 1989/1990). A majority of these early suits centered on
the Iegalit‘y of separating teams by gender, and rulings tended to differ
greatly by state and circumstance. Many courts were reluctant to hear suits
under Title IX and instead tried many of them under anti-discrimination laws
(Anderson). This reluctance was primarily a result of the fact that it was
unclear if a private right of action, or statutory permission for individual
citizens to “enforce federal law” (Lieberman, 1977, p. 61), existed under
Title IX (Anderson; Staff, 1978).

Title IX gradually became an effective tool to fight gender discrimination
in athletics. The initial focus of OCR enforcement of Title IX was on inter-
scholastic organizations and, because of a variety of motivating factors,
school districts began voluntarily moving towards compliance (Anderson,
1989/1990). However, a private right of action had still not been estab-

lished for individuals seeking redress (Staff, 1978).
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Private right of action. Finally, in 1979, the United States Supreme

Court ruled on Cannon v. University of Chicago (1979) which affirmed an

individual’s right to litigate under Title IX (Anderson, 1989/1990). Cannon
sued the University of Chicago and its policy of not admitting students to |
their medical schools who were over 30 years old and did not possess an
advanced degree. The Supreme Court held that Cannon had an implied right
of action and did not have to attempt all administrative remedies before
filing suit (Anderson). Specifically, the Supreme Court ruled “that although
Title IX does not expressly provide for an aggrieved individual’s right to
commence a federal lawsuit, there is an implied right by a citizen to com-
mence a Title IX action” (Heckman, 1992, p. 20). By recognizing an indi-
vidual’s private right of action in Cannon, Boundy (1981) argued that the
Supreme Court “found an alternative, more effective means of seeking
redress for individual claims” (p. 1052) of sex discrimination.

Although Cannon established a private right of action under Title IX, the
case itself had absolutely nothing to do with athletics. Therefore, the
pressing issues involving athletics under Title IX, such as programmatic or
institutional compliance, separate team equity, and oppolrtunity definitions,
remained unresolved. Plaintiffs were, therefore, required to establish that
Title IX did, in fact, apply to athletics (Anderson, 1989/1990).

Institutional versus programmatic approach. Institutions of higher edu-

cation named as defendants in early Title IX suits initially argued that -
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athletic departments were beyond the scope of Title IX. Institutions argued
indirect aid did not qualify as federal assistance and only specific depart-
ments receiving federal funds could be held to compliance. Plaintiffs, on the
other hand, argued that any program in an institution receiving federal funds
benefited from those resources and was therefore subject to punitive ac-
tions for non-compliance (Anderson, 1989/1990).

This debafe was defined in the courts by two early cases. In Haffer v.

Temple University (1982, 1987), the United States Court of Appeals for the

Third Circuit ruled that an inktercollegiate athletic program was required to
comply with Title IX mandates even if it received no direct federall financial
assistance (Petriella, 1994). Specifically, the Haffer opinions stated that,
although Temple’s athletic department received no direct financial assis-
tance, the granting of athletic scholarships allowed “the institution to admin-
ister federal fuhds in a way that the institution had previously been unable
to do” (Schubert-Madsen et al., 1991, p. 241). Because the institution’s
use of federal funds was affected by the athletic department, the athletic
programs were therefore required to comply with Title IX directives

(Schubert-Madsen et al.). Haffer had a long judicial history, caused in part

by “changing interpretations of sex discrimination laws” (Wong, 1988a, p.
170) which invalidated “Haffer’s broad interpretation of the scope of Title

IX” (Petriella, p. 609). The case was eventually settled out of court after
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Congress passed the Civil Rights Restoration Act which effectively negated
Temple’s argument (“Women’s Athletics,” 1988).

In Grove City College v. Bell (1984), the United States Supreme Court

effectively rejected the earlier Haffer decision’s institutional approach to
compliance and declared that Title IX compliance was required only of those
programs directly benefiting from federal funds (Petriella, 1994). The major-
ity opinion stéted that federal aid to students at an institution does not
require the entire institution to comply with Title IX mandates (Anderson,
1989/1990). Anderson highlighted the dissenting justices’ opinion as
arguing the program-specific ruling permitted “institutions to discriminate in
programs which did not receive federal financial assistance” (p. 271).

Ironically, it was the Third Circuit Court decision of Grove City College v.

Bell {(1982), which the Supreme Court affirmed but modified, that was cited

as mandatory authority for the Haffer decision and the adoption of an insti-

tutional approach to compliance (Krakora, 1983).

Anderson (1989/1990) argued that the Grove City decision dramatically
slowed compliance progress in educational institutions. Wong (1988a)
reported that “at least 23 Title IX investigations of intercbllegiate athletic
programs were dropped as a result of the Grove City decision and many
more were narrowed in scope” (p. 16).

Compensatory damages. Another seminal Title IX case heard by the

United States Supreme Court was Franklin v. Gwinnett County Public
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Schools (1992). The Haffer case had already established that a Title IX

violation can be established without the plaintiff demonstrating discrimina-
tory intent on the part of the defendant (Petriella, 1994). Franklin ad-
dressed the question of compensatory damages under Title IX when inten-
tional discrimination is alleged. The Supreme Court reversed the United
States Court of Appeals for the Eleventh Circuit by ruling that compensatory
damages may be awarded under Title IX when intentional discrimination is
demonstrated (Heckman, 1992). Although Title IX contains no provision for
compensatory damages to remedy discrimination, the Franklin majority
opinion cited a “long line of cases in which the Court has held that if a right
of action exists to enforce a federal right and Congress is silent on the
question of remedies, a federal court may order any appropriate relief”

(Franklin v. Gwinnett County Public Schools, 1992, p. 219).

Although Franklin was a case involving a public school system, Heckman
(1992) argued that this ruling “should have a considerable impact for Title
IX" {p. 25). Heckman predicted that the potential for monetary damages, as
established in Eranklin, will serve as a more effective deterrent to non-
compliance than the hallow threat of federal funds termination.

Impact of Title IX

Gender equity and the application and scope of Title IX has long been a
confusing issue to sport administrators and scholars alike. In 1985, after a

series of Title IX judicial setbacks, Horine incorrectly predicted that “the




41

legal extensions of Title IX will continue to shrink” (p. 89). Horine cited the
fact that the American Council on Education recommended that discussions
be held by the Vice President of the United States on dismantling Title IX.

In all fairness to Horine, he could not have foreseen the reversal of
fortunes for Title IX with the enactment of the Civil Rights Restoration Act
in 1988 which “restored the power to Title IX legislation” (Wong, 1994, p.
513). Judge et al. (1995) recently illustrated the force of Title IX with the
following characterization: “Instead of being simply an anti-discrimination
statute, Title IX is being transformed into a judicial mandate for affirmative
action” (p. 326).

Athletics has remained a primary and growing target of Title IX com-
plaints (Blum, 1993; Wong & Barr, 1‘993a, 1994a, 1994b). Blum cited DOE
statistics which identified more than 6,000 total Title IX complaints between
fiscal years 1980 and 1993. Of the 6,000 complaints, which included
elementary and secondary schools as well as institutions of higher educa-
tion, more than 1,000 complaints were in the area of athletics (Blum).

Contrary to what Horine (1985) predicted, legal extensions of Title IX as
it applies to‘ athletics have not shrunk, but have actually ‘expanded to also
cover compensation of intercollegiate athletics coaches (Wong & Barr,
1993a). Wong and Barr reported that a District of Columbia Superior Court
ruling awarding Sanya Tyler, a women’s basketball coach and associate

athletic director at Howard University, $1.114 million in back pay and
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damages was the first time Title X had been argued successfully in such a
case. Although only a trial court decision, Wong and Barr argued that this
decision “will likely open the door for other equal-pay cases” (p. 14). This
prediction was later validated as Wong and Barr (1994a, 1994b) reported
litigation in this area to be on the rise. Wong and Barr added that the casé
law, although evolving, was “far from clear on the subject so far” (1994a,
p.12).

Judge et al. (1995) maintained that gender equity cases filed under Title
IX hit at the heart of the dilemma between federal mandates requiring
gender equity and government’s reluctance to “interfere with a university’s
discretionary use of declining resources” (p. 314). This tenuous relation-

ship, and the difficulty resolving it, was addressed in the Cohen v. Brown

University (1993) opinion:
The beacon by which we must steer is Congress’s unmistakably clear
mandate that educational institutions not use federal monies to
perpetuate gender-based discrimination. At the same time, we must
remain sensitive to the fact that suits of this genre implicate the
discretiém of universities to pursue their missions free from governmental
interference and, in the bargain, to deploy increasingly scarce resources
in the most advantageous way. (p. 907)
Lederman (1994) stated that opponents of how the courts have resolved

this issue, specifically Brown University, argue that instead of “obligating
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colleges to ‘fully’ meet the interests of female students . . . Title IX actually
requires institutions to ’equally’ accommodate the interests and abilities of
their women and men” (p. A52). Proponents‘ of recent interpretations have
said Title IX enforcement has acted as a “springboard for providing amateur
athletics programs for females in this cbuntry" (Heckman, 1992, p. 62).

Avenues of redress. Heckman (1992) and Henderson (1995) outlined

various avenues for complainants to seek redress for Title IX violations.
Both authors noted that an individual may file an internal grievance with the
institution in which the alleged violation has occurred. Alternative options
included initiating an administrative complaint with the OCR, or
“commencing a federal lawsuit” (Heckman, p. 14; Henderson, p. 139).

Wilde (1994a) stated that the OCR, because of its responsibility for
enforcing Title IX compliance, can conduct reviews of institutions named in
complaints or of unnamed institutions selected at random. Wilde added that
the OCR can take a series of actions against an institution in non-
compliance, culminating with the DOE terminating the institution’s federal
financial assistance. This has not proven to be a common practice how-
ever, as Henderson (1995) repbrted that the OCR “has n‘evejr imposed any
penalties in a Title IX college sports case” (p. 159).

As noted in the judicial history section of this literature review, redress
via litigation has become an increasingly effective route for complainants.

The United States Supreme Court has recognized an implied right of action
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under Title IIX which allows “injunctive relief and possibly compensatory
.damages if discrimination . . . is proven intentional” (Petriella, 1994, p.
599). Victorious plaintiffs have also been entitled to attorney’s and other
legal fees. (Vargyas, 1992).

Judge et al. (1995) argued that the injunctive relief and the damages
awarded to plaintiffs in Title IX cases has led to two major developments.
First, it has encouraged litigation by potential plaintiffs who, until recently,
had little hope of prevailing. Secondly, it has acted as a catalyst by provid-
ing economic incentives to institutions to restructure their athletic programs
before being ordered to do so by the courts.

Petriella (1994) argued that the practice of issuing an interim injunction
to reinstate varsify status to women’s teams either eliminated or demoted to
club status is the most appropriate judicial remedy. This not only avoids
compensatory damage aWards, but also “provides a more appropriate,
timely remedy to a very personal injury” (p. 630).

Actual litigation has not been the only factor driving change. Blum
(1993) stated that between 1990 and 1992 there were four universities that
reinstated previously eliminated varsity women’s prograrhs in response to
the threat of litigation. The Executive Director of Trial Lawyers for Public
Justice stated that most institutions are defenseless against Title IX suits,
“That is why schools we threatened decided not to litigate. And why the

ones which we have sued are losing” (Blum, p. 30).
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Progress towards gender equity. Even with the enactment of the Civil

Rights Restoration Act and favorable recent court rulings, many authors
have maintained that not enough progress has been made towards achiev-
ing gender equity (George, 1993; Henderson, 1995; Vargyas, 1992; Wilde,
1994a). Vargyas argued that the disparity in participation and funding
levels between men’s and women’s athletics is still significant at the high
school and céllege level. Vargyas pointed to the fact that high schools
“offer approximately twenty five thousand fewer teéms nationwide to girls
than to boys” (p. 74) as a major factor in the “enormous discrepancy” (p.
74) between female enroliment and participation.

Wilde (19944a) cited NCAA figures released in 1992 which showed that
women composed 30.9% of all student-athletes and women’s Division |
programs received an average of 23.9% of athletic department funds in
1991. Wilde contended that these num.bers were not significantly better
than those in 1984 when 30.8% of all athletes were women, and‘women’s
Division I.program expenditures comprised 18% of athletic department
budgets. Vargyas (1992) reported that the 18% expenditure on women'’s
programs by Division | institutions went unchanged through 1989.

Henderson (1995) maintained that enactment of Title IX has actually led
to a decrease in “female representatio(n in athletic leadership positions” (p.
145). Henderson explained that this is a result of the elimination of the dual

system collegiate athletic department and the merger of men’s and women’s
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programs under one administrator. Vargyas (1.992) illustrated this fact by
stating that 90% of all collegiate women’s programs were run by women in
1972, compared to only 16% in 1988. Henderson continued by stating
that not only were these administrative positions filled predominantly by
men, but an increasing humber of male coaches were coaching women’s
sports as well. Again, Vargyas cited the fact that while 90% of all colle-
giate women’.s teams were coached by womén in 1972, less than 50%
were coached by women in 1988. This phenomenon developed, according
to Henderson, as “the status of coaching women’s athletics rose to closely
mirror the status of men’s varsity athletics” (p. 146). She further con-
tended that the “’good old boy’ network” (Henderson, p. 146) has resulted
in women being ”Steadily and effectively squeezed out of the key responsi-
bilities of coaching and directing athletic programs” (Henderson, p. 146).

In a unique case study of gender equity at a Division | university, George
(1993) examined the University of Colorado’s men’s and women’s basket-
ball program to determine the progress made under Title IX. George admit-
ted that examining Colorado’s basketball programs in isolation would not
- reveal the state of gender equity nationwide, or even at the University of
Colorado for that matter. She did state, however, that the University of
Colorado was “essentially on par with . . . the national averages” (p. 558)
as they relate to gender equity, and basketball was the only sport where

Colorado had separate parallel programs for men and women. George felt
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that examining two programs of the same sport, located at the same insti-
tution, which compete in the same conference, would allow her to asbsess if
the “promise and spirit of Title IX” (p. 561) had been realized.

George {1993) discovered that the “promise and spirit of Title IX” (p.
561) had not been met, specifically noting four areas of great budget dis-
parities. These areas were equipment and supplies, training tables, recruit-
ing expenditures, and coaches’ salaries. George concluded by stating, “if
athletics is, indeed, a part of our educational mission, then we have a duty
to aspire to the spirit of gender equity, as well as to the letter of the law”
(p. 570).

Although most authors agreed that much progress is still required to
move towards gender equity, some éncouraging signs were forwarded.
Wilde (19944a) reported that prior to the passage of Title IX in 1972, only
15% of all intercollegiate athletes were women. By 1984, the percentage
of women athletes had risen to 30.8% (Wilde). Additionally, an average of
2.5 intercollegiate sports were offered to women in college prior to Title IX.
That number rose to 7.31 in 1988, with 450 new NCAA women’s teams
created bet;/veen 1984 and 1988 alone (Wilde).

Lea and Loughman (1993) conducted a study which revealed that the
number of female athletes at the respondent universities had “increased 60
percent more than the number of male participants over the past ten years”

(p. 49). They added that there were 76.28% more male than female
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participants in 1993 compared to 130.02% more male participants in 1983.
While acknowledging that a disparity still exists, Lea and Loughman were
encouraged by the apparent reduction of the previous disparity.

Reverse discrimination. One interesting development which has

emerged from the impact of Title IX is the filing of reverse discrimination
charges by male athletes. Most of these athletes are individuals whose
prdgrams havé been eliminated by institutions in an effort to ’r’increase the
percentage of women’s participation by cutting opportunities for men”
(Wong & Barr, 1993b, p. 10).

“Wong and Barr (1993b) asserted that men filing reverse d,iscrimination
claims under Title IX or the Fourteenth Amendment Equal Protection Clause
“seem to be fighting an uphill battle” (p. 10). The authors pointed to a
growing body of judicial precedent which attempts to redress historical.
discrimination against female athletes. Wong and Barr stated that the
“concept of proportionality” (p. 10) has been Qsed in recent décisions “as
the benchmark of compliance with Title IX” (p. 10). This concept, Wong
and Barr contended, makes it very difficult for male athletes to win a Title IX
claim when their sports are unilaterally eliminated from a program that
supports a higher proportion of male athletes, even if female athletes receive
a higher percentage of scholarship funding.

Whilé Wong and Barr (1993b) conceded their sympathy for male athletes

“from a non-legal standpoint” (p. 14), they noted that the intent of Title I1X
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was to incréase educational and athletic opportunities for females. Due to
economic constraints, however, Wong and Barr stated that the practicenh‘as
been to reduce opportunities for male student-athletes. Wong and Barr
argued that “non-revenue men’s sports--especially those without a female
equivalent--seem to be the most vuinerable” (p. 14). This statement was
confirmed by one report which revealed that there were 374 NCAA wres-
tling programs in 1980, but only 265 by 1993 (“Title IX: Gender Equity &
the Future,” 1994).

Climate of Title IX. Lozar and Mawson (1991) conducted a national

survey of collegiate athletic directors, senior women athletic administrators,
and university legal counsel to determine the extent of perceived compliance
with Title IX. While the combined responses showed a perception of com-
pliance, women administrators noted non-com'pliance in each of the five
Title IX compliance guidelines addressed in the survey.

The overall response also indicated a preference among administrators
“to work within their own administration to correct_ Title IX inequities” (Lozar
& Mawson, 1991, p. 18). Women respondents, however, indicated more
interest in encouraging student-athletes to file a lawsuit br formal complaint
for non-compliance. Lozar and Mawson added that women administrators
acknowledged that the fear of negative repercussions on their careers may

inhibit their efforts to pursue compliance action.
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Even though the risk of repercussions has existed for those individuals
who file Title IX complaints, some authors have encouraged more activism
nonetheless (Henderson, 1995; “Women’s Athletics,” 1988). One monthly
newsletter included instructions on how to file a Title IX complaint (“How to
File a Complaint,” 1988). A senior associate for the Project on Equal Edu-
cation Rights, an organization which distributes a Title IX complaint guide,
stated the necessity for more Title IX complaints, “otherwise there will be
arguments that we don’t need this law because no one is filing complaints
under it” (“Women’s Athletics, p. 2). Vargyas (1992) maintained that
increased legal action with regards to Title X is inevitable stating, “There is
a great deal of discontent and anger fermenting among girls and women at

all levels of athletics. Increased action is sure to follow” (p. 78).

Title IX Implementation Strateqgies

Wilde (1994b) stated that the “harsh economic realities of college athlet-
ics in the 1990’s are driving athletic administrators in two seemingly irrec-
oncilable directions” (p. 47). On one hand, institutions have encouraged
fiscal restraint in times of shrinking budgets while, at the same time, they
have tried to deal with the pressures of expanding athletic opportunities for
female student-athletes (Judge et al., 1995; Wilde, 1994a, 1994b). Wong
and Barr (1993b) stated that this dilemma has led many “administrators to
look towards program cuts as a way to make ends meet” (p. 14). Petriella

(1994) acknowledged that this practice of Title IX compliance has been
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”painfully unfair” (p. 629) to athletes of both genders whose teams have
been “sacrificed to .achieve the greater good of gender equity” (p. 629).
One author argued that a concerted effort must be made towards creating
equity without eliminating “sports which have historically and traditionally
been part of intercollegiate athletics” (“Title IX: Gender Equity & the Fu-
ture,” 1994, p. 5).

Wilde (1994a, 1994b) has offered a comprehensive plan which would
effectively accommodate the interests and abilities of both genders. Wilde
argued that implementation of this “Three-for-One” plan would ensure
institutional compliance with the athletic requirements of Title IX. Wilde
(1994a) explained the Three-for-One plan was developed becaﬁse of the
imbalance in gender equity created by football programs and because of the
“financial nucleus” (p. 250) football revenues provide for all programs.

Wilde’s (1994a, 1994b) Three-for-One plan created two pools of sports.
Pool A consisted of football and three sports offered to women only. Wilde
outlined épecific roster and competition requirements needed for a women'’s
sport to be categorized in Pool A. Pool B was comprised of éll other sports
not included in Pool A. Pool B sports would have participant levels equal to
the proportion of men and women in the undergraduate student body.
Wilde stated that there could, however, be an underrepresented gender in
Pool B if the institution could demonstrate full and effective accommodation

of the underrepresented gender. If an institution does not sponsor football,
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all sports would be included in Pool B and required to meet Pool B criteria.
Wilde (1994a) maintained the Three-for-One plan, and more specifically the
grouping of sports in Pool A, would “improve an institution’s female athlet-
ics participation ratio and comply with the requirements of Title IX, and
reaffirm the unique status of football in collegiate athletics” (p. 252).

Wilde (1994a, 1994b) outlined a five-step approach for financing the
new women’s programs created under the Three-for-One plan. First, Wilde
stated an institution must have total support from the institution’s senior
administration. Wilde maintained that an economic and philosophical com-
mitment from the university president’s office is necessary to allow program
expansion without sacrificing men’s programs. Second, Wilde argued that
athletic departments must make more of an effort to turn women'’s pro-
grams into revenue producers. Third, Wilde stated that institutions must
garner more financial support from the United States Olympic Committee
and national governing bodies for “non-revenue producing, Olympic-related
programs” (1994a, p. 257; 1994b, p. 59). Fourth, Wilde urged institutions
to voluntarily reduce men’s sports roster sizes and travel squad sizes then
redistribut;a the savings into women’s programs. Lastly,‘WiIde argued for
implementation of an NCAA Division I-A football playoff which the author
stated could draw an estimated $100 million in revenues. Wilde (1994a)
closed by stating that “football, long the sticking point in the gender equity

debate, may ironically be the revenue generating answer” (p. 258).
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Henderson (1995) also identified football as a key to achieving gender
equity. Henderson identified numerous areas where major college football
programs could reduce operating costs in an attempt to provide additional
funds with which to achieve gender equity. The Division | football reform
presented by Henderson included reduction of scholarships and roster sizes
as well as revenue sharing from conference championships and national
playoffs.

Petriella (1994) stated that there are numerous avenues to achieving
gender equity without creating a “power struggle” (p. 629) with revenue-
producing sports such as football. Petriella noted that institutions utilize
various methods “to comply with Title IX including committing one percent
of a state university’s tuition revenues to achieve equality for women in
sports” (p. 629). She also stated that the most successful approach ap-
pears to be in increasing marketing and exposure tactics for women’s
programs. This approach, Petriella argued, is especially important at a
national level to attract sponsorship and television revenues.

Judge et al. (1995) presented a more pragmatic discussion on compli-
ance. The authors outlined a series of 13 ”corhpliance tips” (p. 336) which,
if followed, would “place the university in a defensible position for a poten-
tial Title IX claim” (p. 336). The tips focused mainly on centralization of
cbmpliance responsibility within an athletic department, open channels of

communication, and constant review and assessment of program
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compliancé. As part of the compliance process, Judge et al. recommended
that an institution survey its students of the underrepresented sex to de-
termine their interests and abilities and then develop a comprehensive plan
to accommodate them. Most'importantly, Judge et al. encouraged institu-
tions to focus immediately on making programmatic changes to align them-
selves with Title IX directives. This, Judge et al. contended, is because of
the increased possibility of litigation and the fact that making programmatic
changes after litigation has begun has proven “to be too littie too late” (p.
337).

Although individual institutions have faced administrative and judicial
sanctions for non-compliance alone, Henderson (1995) presented an impas-
sioned plea for all segments of our society to “work together to ensure that
equitable opportunities are made available to women in athletics” (p. 163).
A step in that direction was made in 1992 when the Big Ten Conference
becameAthe first conference to adopt gender equity guidelines (Henderson;
Wilde, 1994a, 1994b).

The Big Ten Conference issued a Gender Equity Action Policy (1992)

committing members to a 60:40 male-female participation ratio by June 30,
1997. The action policy stated that this will be accomplished “through the
implementation of positively directed, good faith efforts to promote female

student-athletics” (p. 1). Although Henderson (1995) noted that the Big

Ten plan does not meet federal guidelines of a 50:50 ratio, she stated the
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“plan’s proponents believe a compromise is better than no forward move-
ment toward equity” (p. 152).

Contract Law

Contract law has been identified as one of the most critical areas of law
with which an athletic administrator must be aware (Lea & Loughman,
1993; Wong, 1994). In the results of a survey of college and university
athletic administrators, Lea and Loughman reported that “execution of
contracts” {p. 50) was the most frequently cited of the “top areas réquiring
legal advice” (p. 50) by Division | athletic departments. Wong stated that
“contract law forms the basis of the daily activities of an athletic organiza-

_tion” (p. 64). Because of this, Wong argued that athletic administrators
who do not have a working knowledge of contract law or who do not pay
particular attention to the contracts into which they enter “can anticipate
potentially disastrous results” (p. 64).

Wong (1 994} characterized a contract as simply “an agreement between
parties which is enforceable under the law” (p. 64). Contracts have been
oral or written, but have all contained a promise or set of promises “to do or
not to do a particular thing” (Black, 1991, p. 224). The elements essential
to the formation of a contract are listed by Wong as “offer, acceptance,
consideration, legality, and capacity” {p. 65).

Black (1991) described an offer as a cohditional proposal to do or to

refrain from doing a specified act, or to pay a particular amount for
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something. Wong (1994) emphasized that an offer is conditional bécause it
is non-binding “unless the offeree responds to the offer in the proper fash-
ion” (p. 65). Wong stated that an offer is usually explicit with regard to the
subject matter, time and place in which the contract will be performed, the
parties involved, and the compensation.

An acceptance, which Wong (1994) stated “can only be made by the
party to whom the offer was made” (p. 67), has been accomplished when
the offeree receives something with the “intent to retain” (Black, 1991, p.
7). Wong stated that an acceptance can be implied by no response or, as
Champion (1993) stated, by any expression stating the “willingness to be
bound by the offer’s exact terms” (p. 2). For this reason, Wong suggested
that athletic administrators always respond, whether negatively or posi-
tively, to any offer received.

Consideration has been characterized as the inducement, motive, ex-
change of value, or impelling influence involved in a contract (Black, 1991;
Wong, 1994). There are three legal concepts that have been tied to consi_d—
eration. First, Wong stated that the doctrine of mutuality of obligation
requires that equal consideration be given to both parties of a contract.
Next, the preexisting duty rule was described by Wong as a rule which
prevents “duties imposed by law or by prior contract” (p. 69) from serving
as consideration. The third doctrine tied to consideration was the doctrine

of promissory estoppel (Wong). Wong described this doctrine as one which
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allows enforcement of a contract without adequate consideration if the
contract induced “forbearance or reliance on the part of the promisee” (p.
70).

The legality of a contract has traditionally been a vital element of con-
tract law. Wong (1994) stated that the courts will generally not enforce an
illegal contract. This has been, according to Wong, the accepted practice in
hopes of discburaging behavior which is unlawful as well as that which
violates public policy.

Legal capacity has been defined as the legal age and mental ability
necessary to understand the impact of one’s actions (Black, 1991; Wong, |
1994). Contracts entered into by one who is a minor, mentally incompe-
tent, or intoxicated have been considered voidable (Wong).

Corporate capacity is the term which has referred to the capacity o}
authority of an individual to enter into a binding agreement on behalf of an
institutioh, organization, or corporation (Wong, 1994). Wong stated that
athletic directors often possess the corporate capacity to bind the athletic
department or institution to certain agreements.

Once all elements of a contract have been established, failure by either
party to perform a duty specified in the contract constitutes a breach
(Wong, 1994). A breach of contract was defined by Black (1991) as a

“failure, without legal excuse, to perform any promise which forms the
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whole or part of a contract” (p. 130). Wong stated that a total or partial
breach allows the aggrieved party to file suit.

There are numerous defenses defendants have employed when charged
with breach of contract. Wong (1994) listed the impossibility of perform-
ance as one defense. This defense has been used when circumstances
have evolved as to make it impossible for one party to perform his or her
promises as stated in the contract (Wong). Another defense cited by Wong
was the frustration of purpose. This defense has been found valid when the
value of the consideration in a contract has become “useless to a party
because of an unforeseen change in circumstances” (Wong, p. 76). Closely
related to this defense has been the theory of impracticability (Wong).
According to Wong, impracticability has occurred when the cost of adher-
ence to a contract has “greatly increased as the result of an unforeseen
occurrence” (p. 76).

Champion (1993) added the defenses of unclean hands, unconscionabil-
ity, and mutuality to those listed above. Champion stated that a court will
not grant a plaintiff relief if that plaintiff “comes to court with unclean
hands” {p. 12). In other words, courts have not ruled in favor of a party
who had originally negotiated the contract in question in bad faith. The
theories of unconscionability and mutuality have referred to the legality of
the contract’s execution itself. Unconscionability has been used as a de-

fense if the original contract was of an illegal nature. Mutuality, when used
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as a defense for breach of contract, has rested on the claim that equal
consideration was not given to both parties (Champion).

Wong (1988c, 1994) stated that athletic administrators routinely enter
into contracts of>all types in the course of managing their organizations.
Wong suggested that all new contracts be reviewed by an attorney and all
standard form contracts be reviewed annually at a minimum to ensure they
can withstand legal scrutiny. When drafting contracts, Wong urged admin-
istrators to work closely with legal counsel and provide detailed inputs
which enable counsel to develop an effective contract. Wong prdvided a
detailed checklist (1994) as well as a quick-reference checklist (1988c¢) for
athletic administrators to follow when providing information to an attorney
drafting contracts for their organization.

Kaplin (1985) maintained that meticulous planning and unambiguous
drafting of contracts can allow an organization to avert many of the contract
disputes which have disrupted organizationé. Termination and nonrenewal
of employee contracts are actions which have led to a considerable amount
of theée legal disputes.

Termination/Nonrenewal

Fritz (1989) contended that, beginning with the inception of American
higher education at Harvard in 1636 and continuing into the post World War
i périod when G. [. Bill veterans flooded institutions, courts viewed em-

ployment in higher education as a privilege, not a right. Therefore, what
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limited contract litigation that arose was consistently resolved in favor of the
institution (Fritz).

With the diversification of institutional objectives after World War Il and
the increased emphasis on civil rights and social issues, faculty members
began to demand more from their institutions as employers (Fritz, 1989).
This development, together with increased pressure from union initiatives
and a declining number of faculty positions are factors which, according to
Fritz, have led to increased employment litigation by higher education em-
ployees.

Hustoles (1984) stated that a basic tenet of American jurisprudence has
_been that “an employer could terminate an employee for a good reason, a
bad reason, or for no reason at all” (p. 479) given that such termination was
not prohibited by statute. Hustoles argued that this “employment-at-will
doctrine” (p. 480), established by the United States Supreme Court in Adair

v. United Sates (1908), has been eroded by judicial decisions in favor of

plaintiffs.

Hustoles (1984) specifically highlighted cases filed against colleges and
universities in which the empioyment-at-will doctrine has been challenged.
Hustoles claimed that plaintiffs in these cases have assaulted traditional
employmént-at-will principles through “three contract theory categories: (1)
verbal assurances, promises, or statements; (2) written policy statements;

and (3) employer custom or practices” (p. 480). Hustoles stated that
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plaintiffs have cited these three categories as having advanced the premise
of an “enforceable contractual expectation” (p. 485).

Because of this wide range of contract theories used by plaintiffs and
the corresponding increase in wrongful discharge suits, several authors have
made recommendations to higher education administrators re‘garding em-
ployee contract termination and nonrenewal (Fritz, 1989; Kaplin, 1985;
Wong, 1988b). Kaplin recommended that institutions define the criteria for
dismissalr of employees based on the causes of insubordination, incompe-
tency, neglect of duty, and immorality. Kaplin added that these criteria
should be in writing and communicated clearly to employees. Fritz sug-
gested that administrators implement thorough evaluation and review proce-
dures, providing accurate documentation which can be accessed during
termination proceedings. Wong warned of the possibility of a defamation
suit against an institution.after announcing the firing of a coach. Because of
this, Wong added that the institution should be particularly careful when
“disclosing the reasons for the firing” (p. 22).

Non-tenured employees. Baley and Matthews (1989) stated that non-

tenured positions are generally “viewed as a probation period of employ-
ment” (p. 153) and carry few legal rights. Baley and Matthews then stated
that employers are not réquired to give any reason for non-renewal of a non-
tenured employee contact. Fritz (1989) agreed, adding that doing so only

leads to greater conflict. Fritz continued by stating that due process
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requirements are satisfied by “adequate and reasonable notice of nonreap-
pointment” {p. 114). Full procedural due process has only been required
when both parties “shared an expectancy of future employment” (Baley &_
Matthews, p. 153) or when dismissal procedures have been “conducted in a
manner that might damage the reputation or career of the individual” (Baley
& Matthews, p. 159).

Mubh of an athletic department’s personnel fall into the non-tenured
employee category. Courts have ruled that the expressed purposes of
tenure are not usually served when awarded to administrators such as
athletic directors (Baley & Matthews, 1989). Therefore, Baley and Mat-
thews asserted that athletic directors “are subject to arbitrary dismissal,
transfer and pay cuts” (p. 158). For coaches to be eligible for‘tenure, Baley
and Matthews suggested that their contracts identify their position as that
of teacher/coach.

Stoner and Nogay (1989) argued that most NCAA Division | coaches do
not want to be placed on a tenure track. Stoner and Nogay cited the lower
compensation of tenured professors, the fact that coaches are not usually
classroom 'instructors, and the “lifetime commitment to a single institution”
(p. 46) as deterrents to coaches actively pursuing tenure. The dichotomous
relationship between tenure and compensétion was apparent in a comment
made by former University of Kansas basketball coach Larry Brown when

reacting to the NCAA disclosure clause which requires coaches to report all
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athletically-related income. Brown stated, “I'll accept them limiting what |
earn if they will grant me tenure” (Greenberg, 1991, p. 263).

One recent case, Hill v. Board of Trustees of the California State Univer-

sity System (1987), illustrated the plight of a non-tenured athletic depart-
ment employee. Hill, the athletic director at San Diego State University,
was the first female athletic director of an NCAA Division | program. When
Hill was discharged after about 20 months as the athletic director, she
brought suit against the university seeking reinstatement and back pay.
Wong (1988a) stated that because Hill’s contract did not imply the position
to be permanent, the court ruled that Hill served at the pleasure of the
university president and could be terminated without procedural due proc-
ess.

Baley and Matthews (1989) submitted that even tenured employees can
be terminated for adequate cause. Adequate cause has included
“professional incompetence, moral turpitude, bona fide financial exigency,
and discontinuance of a program or course of study” (Baley & Matthews, p
154).

Coaches’ Contracts

Coaches have been the one classification of intercollegiate athletic
department employees for which contractual disputes have been common
(Graves, 1986). Therefore, this sub-section of the literature review ad-

dressed contractual dealings with coaches specifically.
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There has been great concern on the part of university counsel when
drafting contracts for their coaches. Graves (1986) maintained that this
concern springs from the fact that traditional contract law provides no
guidance and that there is not ample precedent on which to rely.

Greenberg (1991, 1992), a bold and, by his own admission, notorious
sports attorney who specializes in representing coaches, has written exten-
sively about college coaching contracts. Greenberg’s articles were written
from the perspective of an attorney who represents coaches and therefore
provide great insight into what is desirable in a coach’s contract. Greenberg
(1992) outlined the three components which comprise a college coach’s
compensation package as (a) university pay or salary; (b) outside income,
such as camps, endorsements, and television and radio shows; and (c)
perquisites, or additional benefits derived by virtue of being the coach.
Greenberg (1992) argued that coaches and administrators can ill afford to
be concerned only with salary as 560-80% of a highly paid coach’s compen-
sation package comes from outside sources.

Greenberg noted that these outside sources have become a point of
conténtion as some institutions have taken full control of negotiating their
coaches’ outside income arrangements. At the very least, coaches have
been required by the NCAA constitution to report all athletically-related
income earned through outside sources to their university’s president

(Greenberg, 1991; Stoner & Nogay, 1989). Greenberg argued that this was
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made necessary to “maintain university control over intercollegiate athletic -
programs” (p. 262).

Stoner and Nogay (1989) outlined highlights of the “Model Coaching
Contract” (p. 43) which they developed. Some of the essential elements
which they outlined included, (a) involving a knowledgeable attorney from
the inception of the contract process, (b) stating the exact compensation
the university will be responsible for if the contract is terminated, (c) retain-
ing the option to reassign the coach within the university and negating his
or her exclusive right to the head coach position, (d) including a covenant
not to compete, (e) avoiding rollover clauses, and (f) including a buy-out
_clause that is equal for both parties.

Greenberg (1992) listed several clauses in a coach’s contract which
merit gr