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Preface

The National Ecology Research Center and its predecessor, the Western Energy and Land Use
Team, have published a number of documents similar to this monograph. Information is now available
for 33 western, midwestern, and southern states (list inside back cover).

The purpose of these reports is to point out the opportunities in instream flow management that
currently exist under state law so that planners and managers can anticipate development, plan
appropriate programs, and evaluate the costs and benefits of certain courses of action. In addition, the
reports are brief histories of the level of success of various state programs. The use of this information
can result in significant cost saving for planners and managers.

In some reports, opportunities in each state are presented in a single document, but, in several
publications, reports on two or more states from the same geographic region are combined. The combined
reports aid comparison of specific programs. This is particularly useful because of the variety of instream
flow protection programs or possibilities.

Each report has an introduction that discusses its purpose, uses, and limitations, and a separate
information table that summarizes the contents for each state.
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Introduction

Objectives

This document combines the efforts of several
individuals, agencies, and organizations toward
the common objectives of identification, descrip-
tion, and preliminary evaluation of promising op-
portunities for protecting instream flows and wet-
land uses of water under existing laws in Nevada.

This report is intended for the use of state and
federal planning and management personnel who
need an overview of potential opportunities for
preserving instream flows and uses. It is not in-
tended to replace or challenge the advice of agency
counsel, nor is it written to provide legal advice.
Instead, it is designed as a guide through some-
times bewildering state statutes and administra-
tive practices. This report is not, and should not
be taken as, official policy or prediction of future

actions by any agency. It’s simply a summary of
potential opportunities for protecting instream
uses.

Toward these objectives, the U.S. Fish and
Wildlife Service, through its Water Resources
Analysis Project, contracted in 1977 with R. Dews-
nup and D. Jensen to identify available strategies
under state and federal laws, interstate compacts,
and water quality laws. A second firm, Enviro
Control, Inc., was contracted to evaluate the most
promising strategies. The resulting documents
reported instream flow strategies for 11 states
(Nelson et al. 1978). These reports have been re-
vised, updated, and combined in a number of new
monographs, and the Service has added more
states to this series over the years. The discussion
of instream flow programs and opportunities for
each state is written so each report can be read
independently, with minimum cross-referencing
from one report to another. The opportunities for
Nevada are summarized in the Table.
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Table. Summary of opportunities to protect instream flows and wetland uses of water in Nevada.

Title General description Applicable situations

Appropriation of Any person may apply for Available on under-
water for instream an appropriation of water appropriated streams
and wetland uses to be used for wildlife or where nonconsumptive
(see page 11) watering or the protection appropriation will not

of fisheries. [State v. affect existing rights.
Morros, 766 P 2d 263
(Nev. 1988)].

State discretionary The State Engineer may Whenever a proposed
permit authority reject any application diversion or change
(see page 12) for appropriation or of use will inter-

change of use that fere with instream
threatens to prove flows.

detrimental to instream

values.

Purchase or lease of Any state or federal Wherever a water
water rights agency, as well as public supply is needed to
(see page 13) interest groups, may protect a wildlife

Use of groundwater
to protect wetland
areas
(see page 15)

Efficient delivery
and use of water
(see page 15)

Cooperative manage-
ment of reservoirs
(see page 24)

State-federal
protection of
fish and wildlife
habitats (see
page 17)

purchase water rights

for wildlife watering,
protection of fisheries,

or wetlands management
[State v. Morros, 766 P 2d
263 (Nev. 1988)). However,
the purchaser must also
apply for a change permit
with the Office of the
State Engineer [N.R.S.
533.060].

Groundwater rights may
be purchased for delivery
to wetland areas.

Efficient delivery and
use of water can free
water for instream and
wetland uses.

Water managers can consider
use of storage credits,
timely release of flows to
meet actual demand, and
efficient use of flood
storage to protect instream
flows.

State agencies have the
opportunity to consult with
federal agencies regarding
the environmental consequen-
ces of federal action.

or recreation area.

Applicable to wet-
land areas in the
Carson-Truckee river
systems.

Everywhere.

Any reservoir
where action is
not subject to
operating restric-
tions.

Wherever federal
action may damage
natural streams or
wetland areas.



Table. Continued.

OPPORTUNITIES TO PROTECT INSTREAM FLOWS

Title General description Applicable situations

Water quality and The quality of instream Wherever pollutants
pollution control flows can be protected are discharged into
(see page 18) through classification of surface or ground-

pollutant discharges and waters.
enforcement of conditional
permits (N.R.S. ch. 445).

Riparian rights Riparian rights granting Applies only to the
within the appro- riparian landowners certain riparian rights
priation system rights to use water in the adjudicated before
(see page 19) watercourse may exist in 1885.

Nevada.

State—federal State and federal agencies Wherever there are
protection of have the mandate to con- endangered species
endangered species sider the preservation of as listed with
(see page 20) endangered species when state or federal

planning water projects. agencies,
In addition, state

agencies can challenge

water appropriations harm-

ful to fish habitats.

Interstate allocation State agencies and inter- Wherever water

of water (see page 22) ested parties can include systems cross
the protection of instream state lines.
values as part of any
agreement to allocate water
between two or more states.
Background Considerations capability of the agency most concerned. As a

Both state and federal agencies have impor-
tant roles to play in water management, particu-
larly in instream flow preservation. This report is
written from the perspective that the states have
primary authority over water management, unless
they are limited or superseded by an act of Con-
gress or duly authorized federal program, project,
or judicial decision.

The summaries offered here are not intended
to suggest that federal instream flow decisions
will or should replace current state water admini-
stration or management systems. It is important
for federal employees to recognize the importance
of state water management policy and statutes.
Close working relations between state and federal
agencies are often the most practical way of get-
ting things accomplished. Resources are always
limited and, in some cases, gathering and devel-
oping information may be beyond the financial

result, agencies and individuals should learn to
cooperate with similarly oriented private, state,
and federal organizations to ensure success.

The reader who wishes to understand oppor-
tunities for protection of instream flows and wet-
land areas should begin by looking at the physical
and legal circumstances of the entire system or
body of water. A planmer or manager should con-
sider all types of land and water interests in-
volved, examining both upstream and down-
stream of the reach of interest. Downstream
interests should be considered because often they
have statutory or contractual power to hold water
instream. This survey should include ownership,
possession, and control of lands and waters and
their present uses, such as agriculture, planned
development, wilderness, or industry.

Contracts or leases may be held by several
organizations or individuals. In addition, govern-
ment agencies may have authority over the land
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and water. Potential governing agencies are many
and diverse, ranging from the federal to state
governments, special districts, and municipal
bodies. Therefore, a knowledge of the various in-
stream flow and wetlands opportunities is impor-
tant.

Instream flow problems may include appro-
priation conflicts, lack of flow, or administrative
difficulties. When possible, the planner or man-
ager should seek the least expensive, least disrup-
tive, and simplest solution to the problem. In some
cases, this may mean having a conversation with
a landowner or local administrator, sending a
letter to the owner or lessee of the land and water,
or simply arranging a meeting between water
users who could stagger their withdrawals or in
some other way provide for an instream flow.
However, these are informal methods and offer no
legal protection, so their usefulness is limited to
those situations in which voluntary arrangements
are acceptable.

A risky, complex, and often expensive ap-
proach to protecting streams is the use of lawsuits.
In some cases, litigation may be an unavoidable
part of protecting a right.

In using this report, the reader should be
aware of its purpose and limitations. First, all
conceivable opportunities are not addressed here.
The user should exercise initiative, judgment, and
creativity in dealing with any specific situation.
Second, this report should be used only as a start-
ing point. Legal advice should be sought in any
situation related to the acquisition of water rights.
This report should in no way be construed as a
substitute for the opinion of a private attorney,
attorney general, or agency counsel. Third, this
report is neither a policy nor a decision document,
but is simply a collection of opportunities that
seem to have utility in a variety of situations.

The purpose of this report is to encourage
cooperative and innovative thinking by all per-
sons interested in protecting instream flows for
fish, wildlife, and watershed management at fed-
eral, state, or local levels of government, as well
as private individuals and wildlife organizations.
Many talented people want to protect instream
flows, and their cooperation in a variety of ap-
proaches will be necessary to further this goal.

Overview

Nevada is the most arid state in the Union. The
average annual precipitation is about 22.86 cm
(9 inches), and most of this is lost to evapotranspi-
ration. Competition for this scarce and precious
resource has been keen, as mining and agriculture
shaped the development of water resources. Min-
ers needed water for mining operations, and later,
farmers and ranchers joined the competition, di-
verting water for irrigation.

Early users saw water as valuable only when
put to economic use, and watercourses were con-
sidered only as natural canals for the delivery of
water. Consequently, water law in Nevada sup-
ported economic development of the resource. All
water was subject to the appropriation system.
Further, a valid appropriation required a diver-
sion of the water from the streambed. Instream
water rights were only recognized for livestock-
watering purposes, and there was little or no
protection for wildlife or fishery habitats. As a
result of diversions, poor planning, and drought,
Nevada has lost much of its fishery and wetland
areas, more than 80% of its wetlands areas in just
this century. For instance, Winnemucca Lake,
once a 24,300-ha (60,000-acre) wildlife feeding
ground, is now a dry lake bed.

In recent years the law has changed, removing
some of the legal barriers to the protection of
instream flows and wetlands uses of water. Future
progress will depend on the ability of water plan-
ners to integrate the protection of instream values
into the law and structure of vested rights.

History of Water Law in Nevada

The Early Years

Western water law originated as a branch of
mining law, with the fundamental principle of
first come, first served (Weil 1908). From earliest
years, following the discovery of gold, water was
a necessary part of the mining process, and min-
ing customs controlled. At first miners used
ditches to conduct water into sluice boxes, shov-




eled earth into the boxes, and used the current to
separate the gold from the soil. As operations
became more sophisticated the need for water
increased. Investors built canals to convey and
sell water to owners of mining claims, and con-
flicts soon developed between miners and ditch
owners. These conflicts were settled at miners’
meetings, and in a short time customs were in
force regulating not only the size of mining claims,
but also the conflicting claims of miners and ditch
owners [e.g., Titcomb v. Kirk, 51 Cal. 288 (1876)].
By 1860, however, the miners’ forum was inade-
quate to handle water disputes because of the
increased number of people appropriating water
for irrigation and the timber industry.

The irrigation of land in Nevada began about
1849 when settlers irrigated lands along stream
channels from ditches constructed to furnish
water to ore reduction mills. Judge Thomas P
Hawley, who came to Nevada in 1852, gave a vivid
description of the scene in Union Mill and Mining
Co. v. Danberg [81 Fed. 73, 100-103 (C.C.D. Nev.
1897)]. In 1852, the settlers were squatters on the
public domain. They raised cattle, allowed to roam
at large, and used stream water for agriculture
purposes. Water would overflow its various
sloughs and spread over the lowlands at high
water, then cuts were made through the river
banks to let the water out when the stream was
not flowing bank-full (Hutchins 1977).

Before 1860, irrigation remained supplemen-
tary to mining and conflicts regarding water
rights were settled by the miners’ custom of first
in time, first in right. After the discovery of the
Comstock Lode, however, people flocked to west-
ern Nevada, immediately transforming the area
from a wilderness to an urban environment
(Townley 1980b). With the increased population
came a need for more food. People were willing to
pay premium prices for food products, and, as a
result, more irrigation dams were built to put
more land into production. Water was needed not
only for staple crops, but also for forage crops to
support the expanding livestock industry. Water
disputes were no longer affairs solely between
miners and ditch companies as farmers, ranchers,
timber interests, and communities became impor-
tant considerations.
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Development of Nevada Water Law

There was neither statutory nor case law to
regulate water appropriation in Nevada before
1866. From 1850 to 1861, all of present Nevada
except that portion south of the 37th parallel was
included in the Utah Territory. Utah law left the
control of all water privileges to individual coun-
ties within the territory, and those counties in the
Nevada area followed the mining custom of group
meetings.

The Nevada Territory was established in 1861
and the first Territorial Assembly exerted some
control over its river systems. The early legislature
focused on watercourses for transport, including
Carson River channeling for log drives, irrigation
canals from the Truckee River to the Washoe Val-
ley, and a navigable waterway linking the Carson
and Humboldt rivers. The assembly tried to pro-
tect fish populations in the Carson and Truckee
rivers by passing legislation prohibiting the use of
traps or poison to catch cutthroat trout (Oncorhyn-
chus clarki) from Pyramid Lake. In 1862, the as-
sembly prohibited the dumping of sawdust into
territorial rivers (Townley 1980a,b).

The assembly did not, however, pass laws
regulating the appropriation of water. It did rec-
ognize the existence of water rights, stipulating in
the Carson River channeling legislation that ex-
isting irrigation dams were not to be damaged
(Townley 1980a). But, like the Utah Territorial
Government before it, the Nevada Assembly left
the control of appropriation to local groups.

In 1866, the appropriation doctrine was first
recorded and applied by the Nevada Supreme
Court in the case of Lobdell v. Simpson [2 Nev. 274
(1866)]. The controversy began in the summer of
1860 when Lobdell occupied a ranch on Desert
Creek in Esmerelda County. He began digging an
irrigation ditch in December 1860. He finished
that ditch in February 1861 and immediately be-
gan constructing a second ditch, finishing in
March 1861. The two ditches carried about 300
miners’ inches (7.5 cfs) of water. In March or April
of 1861, two partners, Simpson and Hall, located
and occupied a ranch on Desert Creek several
miles upstream from Lobdell. The Simpson-Hall
ranch had been irrigated by an old ditch, origi-
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nally dug by Indians for running fish out on the
meadowland [Lobdell v. Hall, 3 Nev. 507, 510
(1868)].

The main issue before the court concerned the
priority of appropriation. The specific issue was
not decided because the court reversed the lower
court decision and ordered a new trial. However,
the court discussed the common law riparian
rights system of water law as compared to the
practice of prior appropriation in western states.
Chief Justice Lewis, writing for the court, recog-
nized the existence of riparian common law (i.e.,
that every proprietor of lands on the banks of a
river has naturally an equal right to the use of
water which flows in the stream adjacent to his
lands, as it is wont to run, without diminution or
alteration) [Lobdell v. Simpson, 2 Nev. 274 (1866)].
However, the opinion continued, the anomalous
condition of settlers and miners on public lands
requires a departure from the strict rules of the
common law. Instead, the rule adopted in Califor-
nia, which recognizes the priority of appropriation
as the foundation of the right to the use of running
water, is the clearest principle of justice (Id.).

Justice Lewis did not, however, reject the com-
mon law doctrine of riparian rights. Neither Lob-
dell nor Simpson were riparian landowners in the
common law sense, because neither had title to the
land except as a mere occupant of public land.
“What we might hold,” said Justice Lewis, “if the
plaintiff had relied upon his rights as a riparian
proprietor, and claimed the water of the creek by
ownership of the soil, it is unnecessary to say at
present. We wish it understood, however, that the
views expressed in this opinion are applicable only
to those cases where the parties rely solely on the
prior actual appropriation of water, which seems
to be the case here” (Id.).

The riparian doctrine was discussed in two
later cases, Ophir Silver Min. Co. v. Carpenter
[4 Nev. 634, 543 (1869)] and Covington v. Becker
[5 Nev. 281, 282-3 (1869)], but again, the court did
not apply the common law doctrine to the facts of
the case. In 1872, in the case of Vansickle v. Haines
[7 Nev. 249 (1872)], the court held that the common
law was the law of Nevada and must prevail in all
cases in which the right to water was based on
absolute ownership of the soil (Hutchins 1977). In
its decision, the court examined the Mining Act of

1866 [14 U.S. Stat. 253, § 9 (1866)], which states
in part:

That whenever, by priority of possession,
rights to the use of water for mining,
agricultural, manufacturing or other
purposes, have vested and accrued, and the
same are recognized and acknowledged by
the local customs, laws, and the decisions of
the courts, the possessors and owners of such
vested rights shall be maintained and
protected in the same; ...

The court stated that the local custom of prior
appropriation did not affect federal lands before
the 1866 act. Therefore, any patent issued by the
United States before the Mining Act conveyed not
only the land but also the stream naturally flow-
ing through it. It was conceded, however, that
titles acquired from the government after 1866
were subject to the local system of water-rights
ownership.

In 1885, the court reversed its interpretation
of the 1866 act in the case of Jones v. Adams [19
Nov. 78, 6 Pac. 442 (1885)]. In Jones, the court held
that the Mining Act of 1866 was not intended to
introduce any new system or policy on the part of
the general government. Instead, the Mining Act
only confirmed the system already established by
local customs, laws, and decisions of the courts,
and provided for its continuance.

Since 1885, the appropriation doctrine has
been recognized exclusively with reference to use
of waters of surface streams. However, there was
still an issue as to the validity of final decrees of
riparian rights decided between 1872 and 1885,
when courts followed the Vansickle interpretation
of the Mining Act. In 1895, the Federal Circuit
Court for the District of Nevada held that final and
unreversed decrees of riparian rights were settled
between the parties and their successors in inter-
est, remaining as valid existing rights [Union Mill
and Mining Co. v. Danberg, 81 Fed. 73, 116 (C.C.D.
Nov. 1897)]. Following the ruling in Union Mill and
Mining Co. v. Danberg, there may be valid riparian
rights where federal land was transferred to the
private sector before 1866, and the court issued a
decree at some time between 1872 and 1885 recog-
nizing a valid riparian right.




Administration of Water Rights

The first efforts of the Nevada Legislature to
administer water rights were limited to the enact-
ment of statutes that required recording. An 1866
statute provided for county records of certificates
of intention to construct or maintain ditches or
flumes (Nev. Laws 1866, ch. 100). It was not until
1889 that the legislature enacted the first bill
providing a statutory scheme for the appropria-
tion of water (Nev. Laws 1893, ch. 97). The act
provided for the distribution of water by court
decree, recording statements of existing claims,
issuance of water-rights certificates, and judicial
determination of water-rights priorities
(Hutchins 1977). The 1889 act was repealed 4
years later.

In 1899, a new act empowered the county
boards of commissioners with the sole authority
to grant applications for the appropriation of
water. The boards consisted of the county commis-
sioners and the county surveyor, with the chair-
man of the board of county commissioners serving
as the chairman of the county water board.

The Office of the State Engineer was created
in 1903 (Nev. Laws 1903, ch. 4). The duties were
both advisory (to cooperate with the U.S. Secre-
tary of the Interior in all irrigation works) and
administrative (to examine proofs of appropria-
tion claims).

In 1918, the legislature passed a comprehen-
sive water act, the basis of present law as codified
in the Nevada Revised Statutes (N.R.S., ch. 48).
Under this act, an appropriator must make an
application to the State Engineer for a permit. A
notice of application is published, and any inter-
ested person may file a protest and obtain a hear-
ing. This procedure is the exclusive method for
appropriating water in Nevada.

Appropriation of Instream Flow

In the 1913 statutory scheme, the only abso-
lute requirement for a valid appropriation of
water is that the water must be put to some
beneficial use (N.R.S. 533.030). However, before
1988, courts had construed the statute to include
an actual diversion of water as another absolute
requirement [Prosole v. Steamboat Canal Co.,
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37 Nev. 154, 140 Pac. 720 (1914)]. This require-
ment precluded the opportunity to appropriate
instream water rights [Nev. Attorney General
Opinion 83-15 (10-28-1983)]. The absolute diver-
sion requirement was a holdover from earlier min-
ing days. Before the enactment of any appropria-
tion statutes, rights were acquired by actually
diverting water for a beneficial use. The require-
ment of diversion was necessary to provide notice
to other water users that aright had been claimed.

In December 1988, however, the Nevada Su-
preme Court upheld the State Engineer’s grant of
an instream water right to the Bureau of Land
Management (BLM) for the Blue Lake fishery in
the mountains of northwestern Nevada [State v.
Morros, 766 P 2d 263 (Nev. 1988)]. The court rea-
soned that under statutory provisions for the ap-
propriation of water, beneficial use is the only
essential requirement for the appropriation of
water in Nevada, and the court would not infer a
diversion requirement where no such require-
ment appears expressly in the statutes.

Agencies and Commissions
with Jurisdiction and
Authority Over Water

Resources

Overview

All state functions regarding the appropria-
tion of water, adjudication of rights, and distribu-
tion of water are the responsibility of the State
Engineer, who is the executive head of the Divi-
sion of Water Resources within the Nevada State
Department of Conservation and Natural Re-
sources (DCNR).

The Division of Environmental Protection
(DEP), part of the DCNR, is designated as the
state water pollution control agency for all pur-
poses of federal water pollution control legisla-
tion. The authority to adopt water quality stand-
ards, however, is the exclusive power of the State
Environmental Commission, an independent
commission appointed by the governor.

The Nevada Department of Wildlife (DOW)
also has permit authority over matters affecting
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instream flows or regarding the capture or de-
struction of species threatened with extinction.
Any person who plans a project that will alter or
damage the natural shape of a stream system
must receive a permit from the department. The
department also administers rules promulgated
by the State Board of Wildlife Commissioners,
which has the authority to establish policy for the
protection and management of wildlife.

Other agencies and groups have the opportu-
nity to affect water planning in Nevada. For ex-
ample, the Washoe County Council of Govern-
ments and the Tahoe Regional Planning
Authority have local control of water quality ad-
ministration. There are also ad hoc committees
such as the Governor’s Drought Committee,
which circulates work sheets regarding the avail-
ability of water supplies, and the Truckee Basin
Water Committee, which meets monthly to dis-
cuss the operation of the Tahoe Reservoir. The key
to the administration of water rights in Nevada,
however, is the Office of the State Engineer.

Department of Conservation and
Natural Resources

The Director of the Department of Conserva-
tion and Natural Resources (DCNR) coordinates
divisional programs, appoints executive heads for
all divisions under its jurisdiction, and adopts
regulations necessary for the administration of
divisions (N.R.S. 232.070). The director appoints
the State Engineer and the head of the DEE which
are the primary agencies regarding water deci-
sions. Divisions under the department include the
Division of Water Resources (DWR), Division of
Conservation Districts, DEE and Division of
Water Planning (DWP) (N.R.S. 232.100-.138).

Division of Water Resources

The State Engineer is the executive head of
the Division of Water Resources (DWR), responsi-
ble for allocating water in the state, and empow-
ered to make rules governin