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INTRODUCTION 

The Chinese People's Republic (CPR) is extremely in- 
teresting due to its originality of development. "The Com- 
munist Party of China (CPC) applies many unique forms in 
building Socialism i i i We käöw that; China has its own 
peculiar features in its histbriöal'development.,popula- 
tion, level of production 'ahd^national culture.."  All of 
these peculiar features causel'the unique nature of , 
legal development in China. . The formation of the CPR was 
preceded by a lengthy and stubborn struggle on the part of 
the heroic Chinese people against foreign imperialism and 
Chinese feudalism. A sure path to victory was shown to 
the Chinese people by the Great October Socialist Revolu- < 
tion which formed the beginning of the era of revolutions 
of liberation in colonial and dependent countries, as 
well as the era of the arousing of the proletariat, and 
its hegemony in the struggle' for national liberty. 

The neo-democratic phase of the Chinese revolution 
began with the "4th of May movement" of 1919 and included 
the civil revolutionary wars of 1924-1927 and- 1927-1937, 
the national war of liberation with Japan in 1937-1945, 
the civil revolutionary war of 1945-1949 and basically 
came to an end with the founding of the CPR in 1949. The 
destruction of the old apparatus of state and creation of 
a new state and, consequently, the liquidation of old 
criminal procedure and the creation of the new is joined 
with the peculiarities of the Chinese revolution, which 
proceeded in an armed fashion from the periphery to the 
center and had several periods in its development as shown 
above. 

During the course of the first revolutionary periodj 
the period of the first revolutionary civil war, the basis 
of the future People's Court was laid. In 1925, a large- 
scale strike took place in Canton and Hong Kong, the or- 
ganizational and directing organ of which was the strike 
committee, formed by the Communist Party, which consisted 
of 800 representatives. It contained and had jurisdiction 
over a legal section, administrations of cadres, legisla- 
tion, control, as well as a finance committee, a prison, 
armed security forces, hospitals, schools and other insti- 
tutions. 

The authority of the peasant unions increased tre- 
mendously in the rural areas during the first revolutionary 
civil war. "In counties where the peasant movement is par- 
ticularly strong, the word of the peasant union possesses 
an almost magical force. If in the morning the union de- 
mands that Tuhao or Leshen be arrested, the chief county 

-1- 



official would not put this off until noon. If the union 
demanded that the arrest be made at noon^ the chief offic- 
ial would not dare delay until evening," 

Under conditions whereby, the revolution suffered 
defeat and Chiang Kai-shek established reactionary rule, 
the task of the Communist Party consisted Irt showing the 
people the necessity of continuing the revolutionary strug- 
gle.  (However, the CPC and the Chinese people were neither 
to be intimidated, subdued or/destroyed. They rose from 
the ground, wiped, off the blood, buried their;dead comrades 
and once again took up the combat. They raised high the 
banner of revolution and spread arraed resistance.)-^ 

After the founding of the Temporary Central Govern- 
ment of China, for the purpose of a rapid restoration of 
revolutionary order, securing and preservation of life, 
rights and property of citizens and the final liquidation 
of counter-revolutionary organizations and counter-revo- 
lutionary activities by individuals, a special session of 
the Executive Committee of the CPR on 13 December 1931, 
passed Decree No. 6 on punitive measures for counter-    , 
revolutionary activities. The decree contained instruc- 
tions on the formation of Judicial organs. In particular, 
paragraph nine stipulated that legal sections could be 
formed in the provincial, county and regional governments 
to function as temporary judicial organs until the forma- 
tion of courts.  In February 1932 the CEC (Central Executive 
Committee) of the CpR published temporary instructions on 
the activities on the legal division and temporary instruc- 
tions on military tribunals, and on 9 July 1932 it published 
temporary regulations on the organization of legal.sections 
and proceedings. . 

The legislative act published by the CSR established 
the democratic principles of criminal procedure. The tem- 
porary regulations on the„organization of legal sections 
and proceedings provided for the participation of lay as- 
sessors in "proceedings." It was provided that the lay 
assessors were to be elected by trade unions, unions of 
farm laborers and popular collectives. The lay assessors 
participated in the review of the cases in courts,and 
they were closely joined to the masses. Their activities 
signified the participation of the workers in government 
on a large scale. '■-,«■ 

The right of the accused to defend himself was pro- 
claimed. The accused could send a representative to take 
part in the trial in order to defend his interests. The 
temporary regulations established the principles of public 
trial, with the exception of cases whereby the trial might 
bring out a state or military secret.  In all cases the 
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court decision was a matter of public record. 
In view of the changing situation, the CEC of the 

CSR issued Order No;- 5 on Ö April -1934, which abrogated 
all previously published laws and decrees by the govern- 
ment' on the organization of courts^the-procurature and 
legal pröäeödihgS and established »a new judicial system 
in the CSR. " Howeverj the court and procuratfctre System 
which was functioning at that time was hot liquidated, 
and only the forms of their activities were changed. The 
purpose of Order No. 5 was to lend aid tQ,Pagans., of jus- 
tice in the,armed.combat and to take the most decisive 
measures for suppressing counter-revolution, securing the 
interests of the people and strengthening Red power. 

Under the conditions of Chiang Kai-shek^ capitu- 
lation to Japan; and the continuing,advance against the 
Chinese Red Army, •, Japanese imperialism became more and 
more insolent, i.Qn 7 July 1937 the Japanese' imperialists, 
intending to seize the whole of China by force of arms, 
provoked an^incident at Lukouchiau. The Chinese people 
unanimously'demanded resistance against the Japanese in- 
vaders. The Kuomintang government, attempting to mini- 
mize the significance of this conflict, began negotiations ! 

with the Japanese invaders. 
"Within the country three different forces existed/ 

incorporated in the people, the Kuomintang and the nation- 
al traitors. The people took a firm stand against Japan. 
The worker class and the peasantry were the leaders and , 
the main force in the war against the Japanese invaders;"4 

The Kuomintang was forced, under pressure by the masses, 
to form an agreement with the Communist Party on putting 
an end to the civil war. A national anti-Japanese front 
was formed. 

The CPC, expressing the interests of the masses 
who were fighting against Japan in forming a united front 
with the Kuomintang, insisted at all costs on the principle 
of the independence of the Communist Party within the united 
front.     .. 

The basic tasks of the legal and procuratorla  organs 
in the liberated regions, as stipulated by the Communist 
Party and Comrade Mao Tse-tung, were supported In :^€fe^ttmg- 
gle against the Japanese aggressors, defense of democratic 
authority, defense of the rightful interests of all strata 
of the population and the punishing of traitors and counter- 
revolutionaries. Judicial and procuator's organs also led 
an active struggle against banditry arid crimes which dis- 
rupted the united front and the democratic system of author- 
ity. . 

During the period of the war with Japan many points 
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of support in the struggle against the Japanese aggressors 
were formed by the;Communist Party behind enemy lines. 
The most extensive regions under the control of the Nation- 
al Goverment arid, the.Communist Party were Shensi-Kansu- 
Ningsia and Shänsi-Chahär-Hopeh; Between 1933 and. 1943   • 
30 local People's Courts of the Shensi-Kansu-Ningsia region 
alone tried 10,112 cases, 26^ of these being criminal casesj 
primarily cases of robbery and treason.'? 

The- administrative-political program of the.Shensi- 
Kansu-Ningsia border region of 5 May 1945 stipulated in: 

paragraph 6,that, other than judicial organs and organs of 
public security, no other organizations or military units 
possessed the right of arrest and interrogation. The 1942 
regulations on the preservation of personal and property 
rights of citizens contained a similar decree,  (paragraph 
7). Paragraph S of these regulations stipulated that in 
order to arrest a criminal it was necessary to possess suf- 
ficient evidence showing his involvement in criminal, ac- 
tivities, and the arrest itself was to be conducted in a 
lawful manner. In the Shansi-Chahar-Hopeh region the . 
Political Program of the Political Bureau of the CC (Cen- 
tral Committee) of North China (13 August 1940), and the 
Administrative Program,of the regional committee was based 
on this ^20 January 19431» These documents also contained 
regulations insuring the legal rights and interests of cit- 
izens. Paragraph 6 of the Political Program stipulated the 
following: . "In the interests of defending the rights of 
the individual no organization , collective or group of cit- 
izens shall possess the right to place citizens under arbi- 
trary arrest or detain in an unlawful manner, nor shall they 
have the right to defame citizens or subject them to indig- 
nities, unless provided by law." 

In order to insure correct procedure in criminal and 
Civil matters as well as in order to supervise the activities 
of the lower courts, judicial supervision was established 
in the Shensi-Kansu-Ningsia border regions, which was car- 
ried out by higher courts by means of reviewing protested 
and appealed cases, as well as by reviewing all capital 
sentences by a higher court. All such sentences, if de- 
livered by local courts, had to be ratified by the Higher 
Court, irregardless of whether these sentences were ap- 
pealed. In the Shensi-Kansu-Ningsia and Shansi-Chahar- 
Kooeh border regions, a.people's procurator's office, 
wnich was subjected to reorganization as the concrete, sit- 
uation changed, had existed from the the first years of 
the formation of the people's authority. The functions of 
the procurator's office in the Shensi-Kansu-Ningsia region 
were" stimulated in the regulations on the organization of 
the Supreme Court. The procurator's office investigated 



criminal caöes, collected and reviewed evidencej instituted 
indictment proceedings and effected control over the carry- 
ing out of sentences »Based ohythe regulations on the or- 
ganization of the People's Courts, in the Shansi-Chahar- 
Hopeh^region the proöu^atör's office Qsiducted investiga- 
tions irt criminal oases, initiated« indictment proceedings,.. • 
supported the!; prosecutor during the ■'trials and carried out 
functions stipulated in. other laws: :or decrees./ ; 

The basic function of the procurator's office Was.,.; 
public prosecution, which played a great role' in educat- ■■.. 
ing the masses to combat crime. According to figures on 
the Shensi-Kansu-|Cingsia region, from 1939 through the 
first six months of 1941, in more than 20 counties in the 
region, more than: 00$ of the 4,553 criminal cases handle;! 
by the courts were initiated by the procurator's office.0 

The reactionary clique of the Kuomintang, which represented 
the interests of the large landowners and bourgeoisie, 
which set up its reactionary rule during the war with Jap- 
an, heightened to an extreme degree the contradictions be- 
tween the worker class, the peasantry,, the city and nation- 
al petty bourgeoisie,. After the victory of the Soviet 
ü,nion over Japanese; imperialism and the capitulation of 
Japan, American imperialism attempted to take Japan's 
place in China, transforming China into a colony of the 
United States. For this purpose the United States ex- 
tended aid to the Kuomintang with the purpose of destroy- 
ing the Communist Party, since it was the greatest ob- 
stacle in the path of achieving this goal. The CPC sought 
to preserve peace;with all its might as well as for the 
creation of a mighty democratic Chinese state, and it 
fought against a.new civil war. However, the Chiang Kai- 
shek faction of the Kuomintang, supported by American im- 
perialism, in June 1946 began a civil war in spite of the 
fact that all classes of Chinese society were demanding 
peace, the restoration of national independence, demo- 
cratic reforms and restoration of the national economy, 
which had suffered great losses in the wars. 

The activities of judicial organs! during the. per- 
iod of the Third Civil War were directed at securing the 
victory of the revolutionary war. Certain liberated 
regions were temporarily occupied by the enemy, and ju- 
dicial functionaries defended the people's authority 
with weapon in hand. In regions where the authority of 
the People's Government had been established, judicial 
organs which had been formed during the war with Japan 
continued to operate. Parallel with this the agraf^&a; 
reform was beginning to take place all over the country. 
In order to punish those elements which resisted the 
agrarian reform and which were committing acts of sateo- 
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tage with the purpose of blocking the revolution, people's 
tribunals were formed. In October .1943 tn« North China , 
People's Government issued Decree No* 3 which contained 
the basic regulations of legal procedure* In particular^ 
it provided that, decisions in criminal cases mu^st be an- 
nounced by a judicial committee consisting of responsible . 
administrative officials of people's organs, equal in 
degree and judges to a court. . 

The judicial system consisted of four levels of, 
courts: county people's courts, district people's courts, 
provincial people's courts and the North China governmental 
people's court (Decree No. 4). Common criminal cases were 
tried in two instances. In all liberated regions, and in 
1949 throughout the entire territory of the CPR, all for- 
mer Kuomintang judicial organs were liquidated and revo- , 
lutionary courts were formed. At the end of the war of 
popular liberation the CC of the CPC issued instructions 
to punish war criminals and abrogate the Kuomintang con- 
stitution and laws, as well as instructions to liquidate 
the six codes of the Kuomintang and to establish in the 
area of justice the judicial principles of the liberated 
regions. The publication of these acts completed the 
elimination of the former Kuomintang legislation. 

On 1 October 1949, in Peking, the former capital 
of China, the formation of the ..Chinese People's Repub- 
lic was proclaimed at a session of the People's Political 
Consultative Council (PPCC). An end was put to the more 
than 100 year old imperialist yoke and the 22-year per- 
iod of reactionary rule by the Kuomintang. Thus a new 
era began in the history of China: the Chinese revolu- 
tion entered its last stage—the stage of Socialist Re- 
volution. Now the CPR is in the process of transform- 
ation into a flourishing mighty socialist power. 

After the liberation of the entire country, ju- 
dicial activities in the CPR, under the leadership of 
the Communist Party, achieved great success in the de- 
fense of the popular-democratic system, the support of 
the social order, the preservation of public property, 
the defense of the rights and lawful interests of cit- 
izens, in insuring the success of socialist construc- 
tion and socialist reformation. A judicial reform took 
place arid the judicial structure was formed anew. 

On 4 September 1951 the Central People's Govern- 
ment Covjicil issued regulations on the temporary organi- 
zation zf  the people's courts of the CPR. . Later, on 
the basis of the constitution of 21 September 1954, the 
All-Chinese Assembly of People's Representatives, first 
convocation, passed a law on the organization of people's 
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courts in the pPR arid ä law on the organization öf the 
Peopled Pr^cu^ätör^s Office of the CPR. Since there 
is yet no Öddö of1 criminal procedure in the CPR, the 
legal basis for court activities» the procurator's of- 
fice and investigation are those,-lawsj the so-called 
Experimental Procedure in conduc^ihg investigations by 
the People's.Procurator's Office of ail.levels and-the 
Temporary Ruie for1 trying criminal and civil cases, de- 
veloped in 1956-1957, in accordance with the Supreme 
People's Procurator's Office and the Supreme People's  -; 

Court. These, regulations are still in effect.' The • 
publication of the Experimental .Procedure, and the Tem- 
porary Rules formed the turning point in the development ; 
of criminal procedure in the CPR. Making use of the rich 
experience in judicial and investigative work in the lib- 
erated regions, the experience gained after liberating the 
country, and studying the experience of the Soviet Union' 
and other Socialist countries, the CPR is creating a new, 
socialist criminal procedure.' 

In this work an attempt is made to view all stages 
of criminal procedure in the CPR, although the scope of the 
book does not allow us to make a detailed investigation of 
the entire field of criminal procedure. The primary con- 
tent of the book is based on a. study of available legis- 
lative acts and practices of the People's Courts, the 
Procurator's Office and organs of investigation in 1955f 
1956 arid 1957 , since,in the opinion of the author, this 
period witnessed the formation of the present system of 
criminal procedure, and these years were the most char- 
acteristic for the establishment of the new popular-demo- 
cratic criminal procedure. Much of the material in this 
book is being used for the first time,, 
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CHAFER ONE.      ' .•'■';' -u.;V/:- -"^ . 

PRINCIPLES OF CRIMINAL PROCEDURE  A %:^-^-;;'.;. : .-; 

All principles!of popular-democratic criminal pro-, 
cedure in the CPR are' mutually interconnected and, in their 
unity, characterize the criminal procedures of China as 
procedures of a state of a socialist type, as genuinely 
democratic procedures. The principles of socialism, in- 
cluding socialist democratism, basically differentiate,, the 
law of the CPR from bourgeois law. The laws of the CPR 
guard and strengthen popular-democratic social relation- • 
ships, the basis of which is public ownership of means,of 
production. In the CPR the laws are equal for all citi- ;,-.■.'■ 
zens, and the courts are equal and alike for all, inde- 
pendent of race.or.nationalityj sex, occupation, social^ 
origin, religion, economic position or way of life.^ This 
expresses the genuine popular nature of the law, which is 
the complete opposite of anti-popular and reactionary law 
in imperialist states, which is based on discrimination, 
as well as class, national, and racial inequality. 

The principles of Chinese criminal court procedure 
form the basis for the activities of judicial-investigative 
and procurator's organs, during the investigation, trial and 
sentencing of criminal cases, and express those features of 
the popular-democratic process which have the greatest soc- 
ial, political and juridical significance. This does not 
mean, however, that each principle of criminal procedure 
must be used in all stages of the process without excep- 
tion. A certain principle which is extremely significant 
in one stage may not be quite as significant in another 
stage or even be completely unacceptable for that stage. 
In summarizing the principles of Chinese criminal proce- 
dures the author has not attempted to form a new and 
special system of principles. He has based himself on 
the 'Constitution of the CPR. In addition, summarizing 
the principles of procedure, the author has taken into 
account those regulations bound in the laws on the or- 
ganization of the people's courts and the people's pro- 
curator's office. If a certain principle does not appear 
concretely in the constitution or in the laws on the or- 
ganization of people's courts and the people's procurator's 
office of the CPR, the author has guided himself according 
to data from analyzing investigation and judicial practice. 
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1. People's Democratic^ Legality 

The Eighth All-Chinese Congress of the CPC devoted 
muchattention towards increasing legality in the country. 
In. the political report by the CC which.was given by Liu 
Shao-chi,*the, following is stated: "In order to strengthen 
the democratic dictatorship of the people,itostrengthen the 
order which insures socialist construction..'.and the preser- 
vation of the democratic righto of the people, and in order 
to punish counter-revolutionary and other criminal elements, 
it is'necessary to approach, considering this -one of the 
present day's urgent governmental task& a systematic develop- 
ment of a sufficient quantity of completed laws 3, and to 
strengthen legality in our country,"1 

The Congress severely censured the incorrect ten- 
dency to ignore legality and took several measures aimed 
at strengthening party leadership over juridical work. 
The-resolutions of the congress stated that it was neces- 
sary to further strengthen people's democratic legality 
in the country and stressed that "all state organs and state 
employees must strictly observe the laws of the state in 
order that the democratic rights of the people would be 
fully insured by the state."2  The principle of legality 
is an extremely important principle of the Chinese people's 
democratic state, which carries out the function of the 
dictatorship of the proletariat. \y . . ..'people's demo- 
cratic legality expresses, through the apparatus: of gov- 
ernment, the will of the masses themselves, Ted' by the 
worker class„ It is an important weapon in effecting the 
democratic dictatorship of the people in our state."3 

People's democratic legality is one of the methods 
of effecting the dictatorship of the people, defending' • 
the interests of the workers, peasants and the entire 
worker class in their struggle against the class enemies« 
The worker class, implementing the state leadership of ' 
society, proclaims and strengthens the economic , political 
and other rights of the workers in the legislative system. 
While still at the stage of neo-democratic revolution, 
the Chinese people, under the leadership of the Communist 
Party, established Red authority in many areas of the   ^ 
country. Laws, decrees and resolutions were issued even 
then which reflected the revolutionary will of the people 
and which played a great part in the war of liberation. 
Irregardless of the fact that these laws were of a local 
nature, they formed the beginning of new People's demo- 
cratic legality in China. 

Soon after the rule of imperialism, feudalism and 
bureaucratic capitääsa was-overthrown iri the country and 
the revolutionary authority of the victorious people was 
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established everywhere, the CC of the CPC passed-a reso- 
lution abrogating the six codes of the Kuomintang and 
establishing principles of legislation which had been ef- 
fective in previously liberated areas. In this manner 
the false Kuomintang "legality" was eliminated and; #-truly , 
democratic legality was established on a national "'ä'iä^e./ =', 

' During the first years after the formation of the CPR ; ,;' .";.' 
the hasis of people's democratic legality was the General 
Program of the PPCC, which acted as a temporary revolu- 
tionary constitution. On the basis of its principles, 
taking into consideration the experience of the struggle 
of the masses, laws and regulations were published which 
insured democratic reforms in the country, the suppres- 
sion of reactionary classes and the rapid development of .. 
the economy and culture. 

Since the entire country was liberated 401Ö differ- 
ent laws and decrees have been drawn up and promulgated« 
These had a tremendously important significance in regu- : 
lating and directing all facets of social life, and fur- 
thered the success of socialist construction in China.* 
New tasks arose before the legislative organs of the coun- 
try in view,of the beginning of economic construction on 
a large.scale, based on the First Five lear Plan. This-is 
understandable. Planned construction demands a model soc- 
ial system, clear-cut labor organization and centralized 
leadership, as well as the unified efforts of hundreds of 
millions of persons. 

The government of the CPR, in a directive on strength- 
ening the functions of people's justice, noted that al- 
though present legislation is not complete, the "General 
Program of the PPCC of China, the law on the organization 
of the Central People's Government of the CPR and other 
lavs, decrees, directives and resolutions passed by the 
Central People's Government Council, the State Adminis» 
trative Council, the People's Supreme Court, and other 
organs, can serve as a basis on which to build the fun- 
ctions of the judicial organs."5 

■■■■■■.  Until the Constitution was promulgated in 1954, 
3485 statutes and decrees had been passed. After work- 
ing out the primary variations of many laws, a mass dis- 
cussion took place, and later, taking into consideration 
valuable comments made during the discussion, the laws 
were v;orked into final shape .and published.P     -■' - 

On 20 September 1954 the First Session of the All- 
Chinese Assembly of People's Representatives—first con- 
vocation—ratified the constitution of the CPR. The rati- 
fication of the Constitution meant the beginning of a new 
stage in people's democratic legality. Legality was be- 
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coming a most important constitutional principle; Many . 
statutes and decreed wetfe developed on the basis of the 
Constitution.7 

Peoplets democratic legality is a powerful means of 
implementing the tasks of socialist construction, It.rse* 
cures the stability of the people',s. democratic system, 
determines the competence of, >or^a^$ o£ authority, the 
rights and obligations of persons in public office and 
citizens, and"strengthens state discipline. . , .. 

Liu Shao-chi stated in a report at the Eigh1ii'||&- 
Chinese Party Congress: "Now that the.period of. revolu- 
tionary storms has passed and new productive relations 
have formedy the task of combat consists in insuring the 
successful development of the productive forces of soc- 
iety. Therefore, together with changes in the tasks of 
combat, its methods also change, and in view of this it <* 
becomes* absolutely essential to have complete legality,"5 

Peoplets democratic legality carries out three basic 
functions in building socialism in the CPRf which are the 
following: 1. The punitive function, 'Peoplets democratic 
legality appears in the role of a punitive force basically 
in relation to counter-revolutionary and declasse elements 
which have been left over from the old society, and also in 
relation to individual backward elements from among the 
workers. 2, The function of assurance. Legality in the 
CPR furthers the successful fulfillment of state plans, 
the development of the cooperative movement, and assures 
the correct use and essential limitation of private capital 
existing in the country. 3. The function of education, . 
consisting in the fact that the introduction of legality 
leads to the education of the masses in the spirit of the 
principles of socialism. 

People's democratic legality plays a particularly 
important role in improving the operations of the appara-t 
tus of state, including the courts and procurator's of- 
fice, the task of which is the fight against:crime. "All, 
of our state institutions," Liu Shao-chi said, ^'should 
strictly observe the laws, and the organs of national 
security, the procurator's office, and the courts should 
subsequently introduce a system of division of responsibil- 
ity and mutual control over the implementation of legal- 
ity."^ 

The principle of people's democratic legality  ."..,-- 
received subsequent implementation in criminal procedures 
in the CPR. Article IB Of the Constitution requires all 
employees of state organs to conform to the Constitution 
and laws, to be devoted to the people's democracy and to 
serve the people to the extent of their ability. Thus 
the Constitution establishes the principle of people's 

-11- 



democratic legality both in court procedures,  the procedures 
f^nowe^b^ 
security. This principle is also expressed in the laws on 
?he organization^ the people's court and; the people's 
procurator's office of the CPR,-LJ-  _ . , .    p. t1t 

The ratification and promulgation of the Constitu- 
tion of the -CPR and the laws on the organization of the 
Deoüle's court and the,people's procurator's office in- 
creSed even more the demands of the party and government^ 
for the  strict observance of legality, parrying out these 
demands the courts and procurator's office improved the 
aualitv of investigation and trial of criminal cases, and . 
^engtheLd Ihe observance of. guarantees in criminal pro- - ■ 
ceedings. The implementation of legality by people|s 
courts-is furthered by the control over their activities 
b?Se leople's Supreme Court and the control function . 
carried ou^by higher judiciaj organs as well as ^pro- . 
curator's supervisory powers.1* In addition, tne people s 
coult at all levels, the organs of state security and the 
procurators offices,coordinate their activities and exer- ■ 
else mutual supervision. . . . ,a.. 

In relationship to all legal proceedings initiated 
by the procurator's office, the people's court conducts 
a careful check, investigating all circumstances of the 
c"ase inorder to establish objective truth in the verdict. 
A? "he sa^e time, if the procurator's office discovers: v 
that the court has issued an improper or wrong verdict, 
it loaves a protest to the court of appeal or within the 
framewo?lofPjudicial supervision. .? «^^fS*. 
reviews a case and actually discovers an error m the ver- 
dict it will reverse the decision. In 1955 three per- 
cent of all criminal cases initiated by the People's pro- 
curator's offices of all levels were not taken to court. 
These cases were either sent by the court for further in- 
vestigation or dismissed for lack of evidence. On the 
o?herShaX according to the data of fourteen Province^ 
and cities people's courts have already reviewed the ver- 
dict of more than m  of thos e cases which were protested 
by the procurator's office.-^ .,„ 

•     The people's courts usually try cases without^delay 
and do not allow them to clutter up the calendar, in 
T955, in courts of all levels(first instance), the number 
Ö? cases tried and the number of cases completed were al- 
r-Hsf e-cual: cases which reached a decision made up 95/» 
of all'cases- tried. Figures for February 1956Jestify - 
that in the people's courts:of many areas of the CFK tne 
number of cases tried is equal to the number placed on the 
calendar. • ■   ■ ■••■■ < 
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The implementation öf the-principle of peopleTs 
democratic legality is expressed, in particular, in the 
strict observance of the rights of tlie individual in crim* 
inal procedurei Much attention is deyoted toward secur* . 
ing"the rights and legal interests of the accused j as,-: well 
as insuring the accused Of the rights of defense. Iri^the 
functions of the people's democratic state Iri carrying but 
justice, the defense of the rights of the accused contri- 
butes to the correct solution of the tasks before the court; 
Violation and distortion of people's democratic legality 
is viewed as a violation of the rights of the accused. 

As a result of the introduction of many social re- 
forms and social transformations after the liberation of 
the country, the consciousness of the masses increases 
day by day, the social system becomes stronger, and people's 
democratic legality is observed. Testimony to this is the 
decrease in-the number of cases going before the courts. 
For example, in 1955, the number of cases of crimes in the 
area of marital-family relations decreased 24.0$ lower than 
that of 1954. The number of cases dealing with robbery.and 
economic crimes by capitalists, etc., also decreased sig- 
nificantly,14 

According to figures from eleven provinces and large 
cities (Szechwan, Honan, Shansi, Shensi, Kahsu, Chekiang, 
Kw-angsi;,1? Heilungkiang, Peking, Tientsin, Shanghae), the 
number of criminal cases during the first three months of 
1956 decreased 33.7$ in comparison with the .number of crimi- 
nal cases during, the corresponding period of the preceding 
year. In the province of Liaoning the number of criminal 
cases in the fourth quarter of 1955 decreased 55$ in. com- 
parison with the third quarter, and in January-February 
I956—34$ in comparison with November-December 1955.lo . 
In Canton the number of criminal cases in the first six 
months of 1956 decreased 23.7$ in comparison with the same 
period of the previous year. Losses sustained by the pub- 
lic due to:criminals decreased 31*6$.17 

For the country as a. whole, we can include the fol- 
lowing interesting figures.18 If we;take the number of crim- 
inal Cases tried during 1951 as 100$, including cases 
against counter-revolutionary elements, each year the fol- 
lowing percentages were recorded: in 1952—74.1$, in 1953 IQ 
—66.6$, in 1954—76.9$, in 1955—91.6$ and in 1956—40,3$. 
In 195 5 the number of cases increased due to the renewal 
of the campaign for suppressing counter-revolution. These 
figures testify to the further strengthening of the demo- 
cratic dictatorship of the., people and the even greater 
stafcälization of the social order. In the future, due to 
greater strengthening of the revolutionary dictatorship 
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the continuous development of socialist construction, the 
strengthening of peopled democratic legality and increas- 
ing the organisation and consciousness of the masses, the 
number Q£ trials will decrease systematically. ; 

the system of judicial Supervision, which was estab- 
lished by the law oh organization^ the people's courts.  . 
is extremely important for strengthening the principle of .; 
people's democratic legality in trying criminal cases. This 
is furthered to a considerable degree by the.:.operations of 
the peopled courts "in.social investigation," the purpose 
of which is the study of local operations in the elimina- 
tion of law infractions. The people's court-has as its 
task to keep, up with all changes in all areas of the liie- ■/ 
of a given locality. During the time of the increased 
activities of'-thr. cooperative movement in the village, the 
courts studied the local situation in order to learn what 
criminal elements, who were sabotaging the cooperative 
movement, were located in the villages, what means they 
used, what were the results of their criminal activities, 
were they getting stronger or weaker, and what changes took 
place in Peasant relationships after the cooperativa-zation. 

The local courts, studying and investigating these 
Questions, aided the party in carrying out the policy of 
cooperativization. In addition, this made it possible for 
the courts to become acquainted with reality, and in trying 
concrete cases, to obtain the necessary materials, a fact 
which, naturally, aided in the observance of legality in 
rendering, decisions. The people's courts of all levels 
systematically summarize' cases which had been completed ; 
and thus bring out the shortcomings present in the oper- 
ations of certain organizations and functionaries. Com- 
ing forth with proposals for the improvement of the oper- 
ations of these organizations and individuals, the courts 
at the same time aid in the strengthening of legality in 
the country. 

Together with a further increase, in the quality of 
cases tried, the people's courts do much to educate the 
population in the spirit of observing legality. The 
functionaries of people's courts often give public lec- 
tures in which they reveal the democratic nature of the 
laws, and their significance in daily life, giving con- 
crete examples from actual practice. An important role 
in strengthening legality ih the country is played by the 
people's procurator's office. The constitution of the CPR 
(Article Öl) and the Law on the organization of the people's 
procurator's office of the CPR (Articles 3 and 4) delegate 
the People's Supreme Procurator General's Office, and its 
loccvl organs with supervision over the observance of laws 
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by organs subordinate to the State Council, local state 
organs, functionaries in the apparatus: of;> state and citi- 
zens;, The organs of the procurator's office'Conduct an 
active struggle, against counter-revb.ltttiönary elements'. 
They check the approval of arrests, initiate criftintlV: . 
proceedings in court, and arrest couiiter-revolutionaries, 
and other criminals i By supervising court trial they pre-• 
vent false arrests and preserve the democratic-rights of 
the people. At present organs of the procurator's office 
have been set up almost everywhere. A firm foundation has 
been laid for perfecting the operational work and forming 
the conditions for implementing the other functions of the 
procurators office/in particular, general supervision.20 

Conducting general supervision, the people's procurator's 
office at the same time increases the struggle against un- 
lawful actions by state employees. Learning of the unlaw- 
ful acts of a functionaryi the procurator's office reports 
this to the. place of employment. If it is discovered that 
the given act bears the nature of ä crime, in correspondence 
with; established rules an investigation is conducted and the 
culprits are charged with criminal responsibility. 

Taking into consideration that a rapid and correct 
solution to the complaints of workers is of great signifi- 
cance in strengthening people's democratic legality, the 
people's courts and many procurator'^ offices have organ- 
ized public reception points, where oral and written com- 
plaints are received from the public and some of.them are 
decided on the spot. Such reception points are possessed 
also by the majority of ministries and departments. 

After the Second All-Chinese Conference of Justice' 
Employees (1953) the public reception points unified the ' 
previously existing information bureaus, application bur- 
eaus, for illiterate and barely literate, the duty and con- 
ciliation chambers of the courts. , In the summer of 1954, 
according to figures of 22 provinces, ten large cities and 
the' Inner Mongolian Autonomous Region, the people's courts 
had more than 1200 reception points/1 Experience in con- 
sidering complaints coming to the public reception points 
shows that in many cases these complaints aid in uncover- 
ing violations of the law, the activities of individual 
institutions, state employees and private citizens. In 
1955 the People's Supreme Court reviewed the system of 
handling letters and receiving visitors.. . Three thousand 
eight hundred and twenty-five letters were read and 954 
visitors were received by the reception point of the People's 
Supreme Court for a period of 6 months. Of these more than 
90$ dealt with initiating legal proceedings and more^than 
G0%—with refusal to submit to court  decision. Important 
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letters were handled by the chairman of the court and chair- 
men of the colleges» They also received visitors in order 
to solve problems brought by the public in a correct manner 
and to implement judicial supervision over the operations 
of lower peqpie^s courts. In addition, this manner of re-   ! 

Ceivihg private citizens arid reviewing their -complaints.- 
aids in more clear-cut work by the judicial - organsv~~", 

In Old China a contemptuous attitude toward,legis- 
lation and jurisprudence developed, for centuries. <> After 
the formation'of the. Kuomintang Chinese Republic, the 
Chinese militarists'waged constant war -among each other* 
Under these conditions weapons were the main force, ,rand 
there was therefore no use to speak of legality. The 
"laws" promulgated during the period of Kuomintang rule 
were directed toward masking the class essence of the: 
authority, of the exploiters. They deprived the masses of 
all rights, condemning them to poverty and slavery. 

The Kuomintang laws attempted to portray the equal- 
ity of all before the law. However, there are no actual 
general interests between the ruling class and the class 
which is ruled, between the exploiter class and the ex- 
ploited, between the haveTs and have-nots, between the_ 
lender and debtor, and therefore there could be no real 
equalitv before the law.2i<- Presently part of the terri- 
tory of" China—the island of Taiwan—is temporarily m the 
hands of a band of militarists and can give a good picture 
of so-called bourgeois "legality." The island of Taiwan 
has a ^osulatiön of approximately eight million, 100,000 
of whom are mentally ill. Murders and suicides of the _ 
mentally ill are not considered crimes. On 25 January 195/ 
two mentally ill persons were killed in the city of Taipei. 

According to the official figures of the Taiwan ..: . 
Supreme Court, last year the number of criminal cases tried 
on Taiwan reached an unheard of figure—60,651-^the most 
common crimes being theft and embezzlement. Murder and 
juvenille crimes have increased sharply. During the first 
ten months of 1956 alone the number of murders increased 
39% in comparison with the same period in 1955. The num- 
ber of juvenille crimes increased 15 %.25 

2. The Participation of Lay Assessors*in Carrying Out 
Justice and the Election of Judges 

Following the instructions of Lenin on the necessity 
of attracting the workers toward carrying out the functions 
of justice, viewing their participation in court as a means 
of ". . . drawing the poor, one and all, to government (for ' , 
judicial operations are one of the functions of government)"*0 

^peo^le's assessors 
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judicial practice fand legislation in, people's China assur- 
ed the broad accessibility;by workers'to a part in the .. 
organs of justice* "All state organsj'* Article 17 of the 
Constitution of the GPRstateia, ^should be;based on the 
masses, constantly maintain close ties With them/ listen 
to their opinions and function under .their supervision." 
In court operations.this principle means primarily the 
drawing1, of layvassesäors toward the.implementation,of jus-; 
tice.  ,>'    ■'.'.■ • ; ; '"v . >; 

Lay.assessors*began to participate in implementing 
justice even before the complete liberation of the country, 
from the Kuomintang regime. Laws published in the Red 
Regions of' ®3£a provided for the participation of lay as- 
sessors in eourt:trials. Lay assessors were elected by .. 
labor unions, unions of farm laborers and people's «collec- 
tives. After the liberation of the entire country the 
lay assessors were attracted as a rule to the people's 
tribunals by mass campaign. In people's courts cases 
(depending on their nature) usually were tried with the 
participation of temporary lay assessors.27 However, dur- 
ing the first period, when the land reform had not yet been 
completed as well as the movement for suppressing counter- 
revolutionary elements, it was impossible to choose lay 
assessors by direct election. They Were usually appointed 
on the recommendation of the proper organizations. . 

The first permanent people's assessors were elected 
in several cities and regions of the country before the 
ratification of the Constitution. The elections were con- 
ducted together with the election of deputies to the local 
assemblies of people's representatives. In Tientsin 649 
cases were tried during the first few months with the par- 
ticipation of people's assessors, and 501 people's assessors 
participated in these trials. In 1953, when many social 
reforms had already been carried out in the country and the 
consciousness of the masses had increased considerably, 
election of people's assessors began to be carried out on a 
broader scale. That year at the Second All-Chinese Confer- 
ence of Justice Employees the experience of the people's 
assessors was summarized and a resolution was passed on the 
universal introduction of the institution of people's as- 
sessors in all courts of the first instance. The resolu- 
tion also indicated the necessity of electing the assessors 
directly by the population. 

With the ratification of the Constitution and the Law 
on the organization of people's courts, the participation 
of people's assessors became obligatory. Article 75 of the 
Constitution of the CPR proclaimed the following:  "The 
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system of people's assessors shall be implemented in try- 
ing cases in the people's court according to., law." , Ar- 
ticle 9 of the Law on the organization of the people's 
court provides that cäsies in courts of the firät instance 
shall be tried on the collegiate p^incipie, whereby the . 
college shall consist of. ä  judge arid people's assessors. 
The law does not stipulata! how many ^udgds' ahd how many 
people's assessors shall comprise the judicial college 
trying a.case. In practice the judicial-college consists 
of one judge and two people's assessors. In reviewing 
appealed or protested decisions by people's courts, the 
judicial college consists exclusively of judges', for the 
law does not allow the participation of people's assessors 
in the courts of second instance, where specialized legal 
knowledge is demanded to a greater degree,     ' 

A characteristic particularity of criminal procedure 
in the CPR is the participation of people's assessors at 
the preliminary hearing. Thanks to this supervision is ■ 
assured by the popularly elected people's assessors in 
respect to the turning of private citizens over to the court 
for trial, and the practical experience of the assessors 
is also used in deciding this important question. The 
principle of participation by people's assessors in the 
courts penetrates the entire judicial system of the new 
China. An exception from this principle is allowed only 
for simple civil cases and insignificant criminal cases, 
as well as cases specially provided for by law (see Ar- 
ticle 9 of the Law on the organization of the people's- 
courts). Chiefly civil cases are tried only by judges, 
without the participation of people's assessors. The num- 
ber of people's assessors necessary for the courts of each 
level and the period of service were determined by the Min- 
istry of Justice (Article 35 of the Law on the organization 
of the people's court).2° The participation of people's 
assessors has a positive effect on the quality of the trial 
proceedings. Here is a 'characteristic example. Between 
January and March 1954 68 cases were tried by the people's 
court of the fourth region of the city of Hsian with the 
participation of people's assessors. Only one case was 
appealed.29 A citizen of the Chinese People's Republic 
who is at least 23 years of age and has the right of vot- 
ing and being elected can be a people's assessor. An 
exception is formed by those persons who have been deprived 
of political rights. Giving-great significance to the 
svstem of people's assessors, the Law on the organization 
of the people's courts (Article 36) provides that the 
people's assessors are included within the composition of 
the" judicial college during the fulfillment of their duty* 
They are equal to the judges, a fact which is a real guar- 
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antee of the judicial obligations carried out by them. 
Judicial präötides in the courts of, the-CPR have established 
that lay assessors shall have the right tot ;Ärde1Sand-■'.,'. 
from the judge an explanation öf circumstahöes ändv&Qjritent ; 

of a case; B) personally become atqüädnised with a ca^e| 
verify all circumstances of a casei question: - the ac- v 
cused during court session, and decid.e ; questions which, 
arise during the trial,, together with the judge; C) parti- 
cipate- in the reaching of a verdict and sign.'-.: the 
decision of the court. 

If any differences of opinion arise between judge, 
and peopleTs assessor in reaching a decision, the. question5' 
is solved by a vote, whereby the minority must submit to 
the majority. If the voting brings no positive results, 
and there is no majority of votes, the judicial college 
appeals: to the chairman of the judicial college or the * 
chairman of the court for an interpretation or"| finally, 
to the judicial committee, which furnishes a decision. 
Upon notification by the people's court and within an 
established time the people's assessors must appear in 
court to carry out their obligation. Practice has es- 
tablished that each people's assessor shall participate 
in court proceedings twice a year for periods of 10 days 
each. '■ If during the course of the 10 days the case has 
hot'' been concluded, the term of authority extended to the 
people's assessors shall be extended to. the completion.of 
court proceeding.1 The Ministry of Justice 'of the CPR re- 
commended the following methods of electing"people's as- 
sessors in instructions of 21 July 1956.30 

The people's-assessors of the local courts shall be 
elected directly by the population or by county, settle- 
ment V or regional assembly of people's representatives* 
The lay assessors öf middle level courts .arid cities of 
central subordination shall be elected by the assemblies 
of people's representatives, and they can be nominated 
by corresponding institutions, public organizations, bench 
and offiee workers of enterprises. Lay. assessors of the 
courts of the highest level are nominated by public .organ- 
izations as well as by the bench and office workers of 
enterprises. .   ' 

Concrete forms of participation by people's assessors 
in court did not appear right away. An analysis;of the 
practice of drawing people's assessors toward carrying out 
these functions allows us to come to a conclusion that there 
are three forms observed in court operations. 1, Tem- 
porary invitation of people's assessors. This form, has two 
variations:  People's assessors are elected beforehand, but 
in the first case they are called without any schedule at 
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the discretion of the court; in the second case the asses- 
sors are elected and invited to the court without a schedule 
but in consideration of the profession or specialty of the 
assessor (for trying: cases having a bearing on the "spec- 
ialty of the assessor). 2i Constant replacement of as- 
sessors. This consists in the/lay-assessors appearing in 
Court for an established length of time (twice a year 10 
days.each), corresponding to the'calendar drawn up by the 
courf> 3. A combined formi including elements of the first 
two, that is, a constant replacement of assessors accord- 
ing to a schedule and temporary individual calls. .• 

■ ■■    At present a third form is being used in the courts, 
the advantage of which consists of the following: 1} The- 
people',s assessors are acquainted with the court schedule, 
as a result of which they can schedule their time and ap- 
pear on time at court to carry out their obligations; 2) 
Receiving a long period of time between court obligations, 
people's assessors can increase their legal knowledge, as 
well as become acquainted with laws and court procedures, 
a circumstance which will allow them to participate more 
effectively in trying cases; 3) The work of the court and 
the assessors is conducted in a more planned manner with 
a schedule set up ahead of timej 4) If a case comes up 
which demands special knowledge, the court can call up 
those people's assessors who possess such knowledge. This 
insures a higher quality of judicial operations. 

A material guarantee of the participation of work- 
ers in the court as people's assessors lä  the remuneration 
of expenditures involved in carrying out this work. Accord- 
ing to Article 37 of the Law on the organization of people's 
courts, wages are maintained for the'people's assessors for 
the period during which they are carrying out these judicial 
functions. Those who do not receive wages receive corres- 
ponding compensation from the court. It has been estab- 
lished by practice that if an assessor lives at a great 
distance from the court, the court is obligated to reim- 
burse him for his transportation. 

In close connection with the principle of partici- 
pation of people's assessors in carrying out justice, the 
right to challenge judges exists, which insures impartial- 
ity of the court> and eliminates the possibility of arbi- 
trary action in removing people's assessors and judges 
from the composition of the court. The Law on the organi- 
zation of the people's^ courts makes no distinction between 
challenging judges and people's assessors (Article 13). 
xf one side of the case considers that a judge is-somehow 
less than impartial as to the outcome of the case, and be- 
cause of this the trial could be unjust, it'has the right 

-20- 



to demand the judge's removal. The question of removing 
a judge is decided by the chairman of the court. In ad- 
dition, a petition for removal can be submitted to the 
procurator's office and the secretary of the court sit- 
ting. 

Article 31 ofthe Law on -the/organization of people's 
courts establishes the principle ffo^Jthe ^election of the .,, 
chairmen of people's courts of 'all levels andcthe /appoint- 
ment of vice-chairmen, the chairmen of the' Colleges/and . : 
their ¥ice-chairmen as well as judgefe assistants. Thes% 
positions can be occupied by any citizen of the CPR who 
has reached the age of 23 and who has the right to vote 
and hold office. On the basis of Article 27 of the Con- , 
stitution and Article 32 of the Law on the organization „ 
of people's courts, the chairman of the People's, Supreme* 
Court of the CPR is elected by the All-Chinese Assembly' , 
Of Eeople's Representatives. The chairmen of local people's 
courts are elected by local assemblies of people's repre- 
sentatives. 31 

In respect to the chairmen of people's courts of the 
middle level, there is a rule according to which the chair- 
man of such a people's court is elected by the assembly of 
people's representatives of a province or city of central 
subordination. In the national minority regions the chair- 
men off the people's courts are elected by.the organs of\ 
self-government of a corresponding level. If the chairman 
Of the court gives up his post for any reason between 
sessions of the corresponding assembly of people's-repre- 
sentatives, the corresponding people's committees appoint 
one of his deputies to this position uritil the next ses- 
sion of the assembly of people's representatives, which 
either ratifies his appointment or elects a new chairman.^2 

The chairmen who are elected are responsible to the cor- 
responding assembly of '  people's representatives which 
can remove them from their post before the term of office 
is completed.33 

On the basis of Article, 31 of the Constitution and 
Article 32 of the Law on the organization of people's courts 
the deputy chairman of the People's Supreme Court, as 
well as the judges and members- of the judicial college ofthe 
People's Supreme Court are appointed and removed by the 
/Permanent Committee of the All-Chinese Assembly of People's 
Representatives. The deputy chairmen and the judges of the 
higher, middle and lower level courts are appointed and re- 
mcved by the corresponding people's committees. 34 Judges' 
assistants of local people's courts are appointed and re- 
moved by higher organs of judicial administration. The 
judges' assistants of the People's Supreme Court are ap- 
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pointed and removed by the Ministry of Justide of the CPR* 
Judges1 assistants, oh the proposal of the chairman of %$e 
court which is accepted by the judicial committee, can j; 
temporarily fulfill the duties of judges;^r--.    '■    - ,. 

Proceeding, from the general democratic situation, 
whereby all state organs must find their support in the 
masses, constantly maintaining close ties withjthe ma,ßs$ß$^[ 
listen to their opinion and be under their supervision,   ■:5 
Article ÖÖ kEethe Constitution and Article If of the Law  '; 

on the organization of peopled courts stipulate that;\'.■_. ...','■', 
the People's Supreme Court is responsible to the All-Chin-''';;'■ 
ese Assembly of People's Representatives and is answerable 
to it. And during the period between sessions of tho All- 
Chinese /ssembly of Peopled Representatives it is'respon?-, 
sible to the permanent committee of the Assembly and ans- 
werable to it. Local people's courts are responsible to 
local assemblies of people's representatives of correspond- 
ing level and answerable to them. 

In this manner control is established by the workers 
over the court activities. The practical application of this 
condition aids the courts much in their work. Court chair- 
men give reports before the assemblies of people's repre- 
sentatives and also present written reports. Tung Pi-wu, 
speaking at the Second Session of the All-Chinese Assembly 
of People's Representatives—first convocation36—gave an 
interesting example which characterized the functions of 
the assembly of people's representatives in controlling the 
activities of the court. Three sessions of assemblies of 
people's representatives of 10 districts of Peking reviewed 
and sharply criticized reports presented to them by people's 
courts. These sessions of district assemblies of people's 
representatives made 540 proposals on the operations of 
districts courts, which were later reduced to 3#5 proposals. 
Sixty-fcur of them note the positive side- of court oper- " 
ations, 202 proposals criticized court operations, and 119 
proposals indicate measures for improving operations. All 
of these proposals mobilized the functionaries of the 
people's court for conducting a campaign to improve work. 

In his speech at the Third Session, of the All- 
Chinese Assembly of People's Representativesr-first con- 
vocation—Tung Pi-ifvu mentioned one more form of control 
by the broad masses over the activities of the Court. 
"A few years ago the people's courts of all levels began 
to handle letters from the public and receive visitors. 
This is an important facet of the policy of ties with the 
masses, which is conducted in our judicial work . In the 
struggle for the liquidation of counter-revolutionaries 
the masses actively aided the people's courts in verify- 
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ing evidence and voiced their opinions, on several cases 
which had received unjust verdicts.; All of this made it 
possible for the people's courts to .operate on an even , 
higher level and to avoid or decrease'cases of miscar- 
riage of justice/'37 \    '.'•■. ■ .'  . 

There were, ho people's assessofs participating in 
the courts of the'former Chiqäu The ruling classes of the 
former China did not allow the; workers, to run the state ih 
any form. All cases in all'. bdurÜs Iwere tried without the 
participation of people's assessors. In the past a system 
was used for replacing judges which made it; absolut#ly 
impossible for the laboring classes, worker or peasant^ 
to occupy a judicial position. Article 2 of the.Law on 
the organization of judicial establishments.in the Chin- 
ese Republic stipulated that in the local courts cases 
were tried by a single judge, and in the higher courts   . 
and in the Supreme Court—by three permanent judges. 
Local courts tried the majority of criminal cases, and 
the higher court and Supreme, Court were basically ap- 
pellate courts and handled.an, extremely limited num- 
ber of cases in the capacity of court of the first in- 
stance. 

In order to occupy the position of judge it was 
necessary to have a certain education and pass two s'pec^ 
ial examinations (Article 40). In Chapter 6 of this Law 
of the Kuomintang, an extremely complicated system of 
filling judgeships was worked out according to classes 
of public officials. There were no elected judgeships. 
Judges of the first class, who were equal to the high- 
est state functionaries, were^appointed by the govern- 
ment according to a special system. Judges of the second 
class, also nominated by the government, were officials 
of the higher court of the Supreme Court. Judges of 
the third class—officials of local and higher courts— 
were appointed by the government at the representation of 
the chamber of justice. ..-, 

A judge could not be removed from his position 
or discharged  (Article 51). Upon reaching the age of 
65 a judge could request retirement, but if he did not 
request this he could continue, working. It is obvious 
that under such1 a system only representatives of the 
property classes could hold judgeships. The nation was 
basicallv illiterate arid was subjected to terrible slav- 
ery at the hands of the national and foreign bourgeoisie. 

3. Public Trials • 

The principle of public trialc- in the people's 
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courts of the new China was established in the legislative 
system long before the liberation of the entire country* 
As early as the period of the Second Civil Revolutionary 
war this principle was clearly established in the legis- 
lation of the Central Red Region. On 9 June 1932 the 
Central Executive Committee of the Red Region of China 
published temporary regulatf ons.jlo'n ;the organization of 
courts and judicial proceedings4- in Article 16 of which 
it was stipulated: "Trials must ;be held publicly with 
the exception of cases whereby the dissemination of a 
state secret might take place, but the sentence or ver- 
dict must be made public."       : 

After the founding of the Chinese People's Re- 
public, the principle of public trial was established in 
the regulations on the temporary organization of people's 
courts of the CPR which was published by the government 
in 1951, as well as in the various instructions of the 
-People's Supreme Court of the CPR, In the subsequent 
Constitution of the CPR the principle of public trial 
was affirmed and the constitutional principle of "pro- 
cedure" (Article 76). This principle is also reflected 
in Article 7 of the Law on the organization of people's 
courts. The Constitution stipulates that "the trial of 
cases in all people's courts shall take place publicly, 
with the exception of special cases provided for by law." 
Public trial means that the judicial action shall take 
place in the presence of outsiders,  and that the organs 
of the press shall have the right to report on everything 
that ta^es place in the court, as well as the right to 
publish ;. the sentences in individual cases. 

The principle of public trial which was affirmed 
in the Constitution of the CPR is an expression of the 
true democratism of'the state and social system of the 
new China, The broad masses of workers are drawn to the 
actual management of government and are drawn into the 
active political life of the country.- The people's 
government of China, governed in its actions by the will 
of the people, incorporating this will into actuality, 
assures in every possible way the active participation 
of the workers in the life of the state. This is achieved 
in particular by supervision by the people over the ac- 
tivities of the open court arid by the direct participa- 
tion of the masses in the carrying out of justice. One 
of the presuppositions for the successful fulfillment of 
the great program of building socialist society in China 
is the education of the workers in the spirit of social- » 
ism, in the spirit of the combat for the final victory 
over' the remnants of capitalism in the consciousness of 
individuals. 
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The principle of public trial furthers the solu- 
tion of this important state task. The significance of 
the principle of public trial is many-faceted. Public 
judicial proceedings aid the people's democratic court 
in its task of educating the workers,  getting to the 
truth and passing a correct and just sentencei Punish- 
ing criminals and exposing the reasons for:individual 
criminal acts, the open trial aids in educating feelings 
of intolerance toward law-breakers. In addition, the 
public trial infuses in those present at the trial the 
consciousness of the inevitability of punishment for in- ' 
fraction of the law., Thus the principle of public trial 
assures a tie between the court and the people, with 
supervision by the people and the educative role of the 
court. In all of its activites the court educates the 
citizen in the spirit of love to Motherland and conscious 
observance of the laws. Proclaiming the principle of 
public trial the Constitution of the CPR. stipulated that 
trials could be closed only in cases provided by law. 
In the development of this constitutional provision, 
the "Permanent Committee of the All-Chinese Assembly 
of People's Representatives issued on 3 May 1956 £ decree 
"on matters subject to closed court examination,'$which 
stated that closed trials could take place in matters 
dealing with a state secret, with the intimate life of 
the litigants and in cases of juvenille offenders under 
IS years of age. However, the sentences in all criminal 
cases are always announced publicly,.'.. 

These deviations from the principle of public 
trial as stipulated by law achieve the necessary meeting 
of the interest of state and individual, which is possible 
only in a state of the Socialist type,'such as People's 
Democratic China. In Chinese criminal procedure public • 
trial is not a formal principle, but a truly popular one, 
for it is not only proclaimed but is effected fully arid 
consistently. The People's Democratic Court does not 
only not fear public supervision, but organizes it itself, 
taking the necessary measures for a trial to be as public 
as possible and to create favorable conditions for the 
workers to be present*at the hearing. 

The People's courts try various cases locally 
which are of great educational significance. The function- 
aries of the people's court often visit factories and 
plants for hearings on matters connected with industrial 
accidents, caused by infractions of labor discipline and 
rules of technical operations. They also visit state in- 
stitutions for hearings on cases of corruption and moral 
decay cf individual functionaries, and hear cases in 
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industrial and Commercial regions on private commercial- 
industtfial enterprises Which are charged with evading 
State taxes. H^äring3.Ön the. spot and assizes in Chinese 
criminal procedure are not identical in meaning, in 
conducting ä heäriüg oh the Spot, the courtgoes to the 
scene of. the crime or the ;spö?b wherö the civil litigation 
originated, usually .at an .enterprise or in an institution, 
in Srder.to handle the matter concretely. Assizes are 
the travelling of court functionaries to other localities 
for trying an unlimited scope of local criminal and civil 
cases. However, both of these forms of court activities 
bring the court into direct contact with the masses and 
insure a broad implementation of the principle of puolic 
trial 39 

'" * In orde? to assure the successful development of 
the movement for mutual aid and cooperation in agriculture, 
as well as the defense of the lawful interests of. the # 
people, the local people's courts have conducted 3795 cir- 
cuit sessions.40 At the present time the people's courts 
primarily try cases on the spot. There are almost no 
circuit sessions of people's courts now. In 50 county and 
city courts of the province of Kwangtung between January 
and May 1955i 2067 public court sessions were held, 
which were attended by more than 090,000 persons. In 
Nanking, during the course of ten months in 1955, 5*ö 
cases were tried publicly, the sentences of which were 
announced publicly. In trying these cases more than 
62.700 persons were in attendance. In the city of buchow 
during six months of 1955 24 major cases were tried pub- 
licly, and the sentences were also published broadly. 
In trying these cases about 10,000 persons were in attend- 
ance. In Hechiang county of Hopeh province more than 
40,000 persons attended court sessions.4-1- 

In September 1954, after the.Nanking City People's      A 
Court had announced a verdict on a case of brutal murder        W 
during the day, in the evening of the same day Lu Chin- 
Chung, a criminal in hiding, brought, cartridges to a 
police station and helped expose a gang of thieves in ^e 

mobile detachment of the x-militäry section. During the 
course of September many criminals in the city voluntarily 
gave themselves up or returned stolen goods.  In Shanghai 
about 29,000 counter-revolutionaries were exposed by the 
public^2 After the public trial of a .case of collective 
thievery in a marketing-supply cooperative, luhua, in 
Tafen°- county in the winter of 1954, six employees volun- 
tarily admitted their guilt in taking bribes and request- 
ed to be bound over for trial.43 ^ 

In a multi-national state such as China, extreme 
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significance is acquired by the condition established by 
the Constitution^ according to which the courts are obli- 
gated to publish sentences* decisionsj announcements and 
other documents in local periodicals 1Article 77)* This 
publication strengthens the educational effect of the:-? 
sentence and makes the:court more accessible and compt*e--;' 
hensible to the people, and;, in addition, the principle "" 
of public trial is implemented more broadly. Almost all 
the newspapers of China periodically publish reports on  ' 
trials taking place. These reports relate the essen- 
tial facts of the trial, name the criminal and the method 
of punishment used by the court. For example, the news- 
paper Nanfang Jjhpao on 23 June1956 contained an article 
"public trial of counter-revolutionaries in Canton" in 
which the public trial which took place on 22 June 1956 
in the Sun Yat-sen Memorial Hall and dealt with a group 
of counter-revolutionaries was handled in some detail.' 

City people*s courts publish <i wall newspapers, 
print on rotary presses material dealing with the most 
characteristic trials, after which these are sent to 
social organizations of city, village and factory. The 
Tsekung city peopled court once a week publishes a wall 
newspaper and hangs it at prominent spots throughout■the 
city. One issue of the wall newspaper of this court, • 
which is hanging at the entrance to the postoffice, is 
read by 2,000 to 3,000 persons each week. In two years 
the Tsekung court has published more than 70 of the most 
characteristic cases in its wall newspaper in order to 
educate the masses with concrete examples. In April 1955, 
during the campaign for combatting crime, more than 10 
articles were-published in the wall newspaper on trials 
of hooligans, thieves and other criminals. The articles 
went into detail on the crime and methods and the danger ; 
presented by criminals to national construction.44 

It is interesting to note that during the period 
of the economic restoration of the country and several 
campaigns, the court conducted so-called judicial meet- 
ings ("Kungshen")—public court sessions with the par- 
ticipation of a large number of persons.< Judicial meet- 
ings combined court trial with large-scale appearance of 
workers in confirmation of the indictment which had been 
handed down. The judicial meetings could be conducted . 
under the condition that 1) they aid in the development 
of the mass movement and possess a particularly great 
educational significance for the masses; 2) sufficient 
proof is present and no doubt is aroused during the norm- 
al course of the trial; 3) the trial is carefully organ- 
ized and prepared by the court.45 
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Judicial meetings played a particularly great 
role in the mass .movement during the period of imple- 
menting the agrarian reform, when a campaign was Con.- . 
ducted against malicious landowners who were exploiting 
the.peasants mercilessly.-;.. JjUdiicial meetings helped the '. 
peasants overcome the centur-iösjrlong feudal fear of the 
landowners. The indictments brought against the:land- 
owners by the peasants played a deciding role in the 
court verdicts. Judicial meetings aided in increasing 
the ;   consciousness of the peasants, who acquired an 
assurance in their strength, and these meetings aided in 
explaining the. agrarian policy of the people's government. 
During the course of the movement against the "three 
evils" judicial meetings were conducted at which cases 
of large-scale seizure of state and peopleTs property 
were tried. At one of these meetings the case of the 
traitors Liu Ching-shang and Cheng Tse-shang  . '..'.- 

met the broad approval and support of the workers of 
the entire country. The meeting took place on 10 Febru- 
ary 1952 in the city of Paoting in Hopeh province. It 
was attended by 21,000 citizens. The trial was trans- 
mitted over the radio for the entire country. The court 
personnel was formed by the people's court of Hopeh pro- 
vince. The chairman of the committee for controlling 
economy was•ratified by the acting chairman of the judi- 
cial meeting, and the indictment was read by the chairman 
of the committee for. investigating this case. The victims 
appeared at the meeting to accuse Liu and Cheng of the 
crimes committed by them. After this the state prosecu- 
tor spoke and demanded the death penalty, and this met 
the unanimous approval of all those present. The criminals 
were sentenced to death with confiscation of all their 
property. 

This judicial meeting showed the workers that the 
party and government defend the interests of the people. 
It is evident from these examples that the holding of 
trials in the form of judicial meetings played a positive 
part in educating the workers during the period of imple- 
menting mass campaigns in the country. At present this 
form of judicial procedure is not used. However, even 
now a public proclamation of the sentence before a spec- 
ially assembled audience is practiced outside the court 
at the place of residence, work or scene of the crime of 
the accused. 

The Kuomintang law on the organization of judicial 
institutions of the Chinese Republic established extremely 
scanty rules on public trial. In Article Si of this Law 
it was proclaimed that debate between the prosecution and 
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announcement of verdict must take place in open judicial 
session^ with the' exception of cases whereby the case 
deals with infractions of the social order and "morals." 
However, the question of open or Closed sessions could 
be decided by the acting chairman, the decision of whom 
was implemented in the form of a court decision.. But 
the Kuomintang legislature wanted even more. Article 
36 gave the acting chairman the right to forbid access . ( - 
to the courtroom or removed from the courtroom all- ..-'' 
persons of whom there is'reason to believe that they 
would disturb the proceedings. This decree eliminated : 

the principle of public trial, since removal, from the 
courtroom or prohibition from entering the cöurtroom^-'v-'.^-"-'-- 
of persons who, in the opinion of the chairman, would 
disrupt (but who had not yet disrupted) order in the 
court, in practice led to a prohibition against the 
masses attending court sessions, since they were always 
suspected by the reactionary Kuomintang "officials. 
But in order to satisfy the idle curiosity of the 
representatives of the propertiedclasses of the Kuomintang 
in hearing "juicy" trials, Article 35 of the above Law 
permitted (in cases where the trial was held behind 
closed doors) the acting chairman to admit persons who, 
in his opinion, could remain in the courtroom. Thus 
the formal proclamation of public .trial was actually 
not implemented, since its ,implementation depended, 
completely on the arbitrary will of court functionar- 
ies, the hirelings of the ruling class. 

The principle of verbal trial is closely con- 
nected with the principle of public trial. Verbal trial 
in the CPR is not stipulated by law,, but proceeds from 
the Very structure of the people's democratic process. 
The principle of verbality consists in a trial being held 
with the verbal testimony and explanation of all partici- 
pants in the trial. Verbal discussion of all circumstances 
and.evidence also takes place. The verbal form of court 
procedure furthers the more complete and all-sided ex- 
planation of all circumstances in the case. Without the 
principle of verbality the principle of public court pro- 
cedure would be unthinkable. The principle of verbality 
assures the open nature of the judicial investigation and 
makes it possible to bring out immediately in' sufficiently 
clear-cut formulations '"  claims and petitions, guards 
against misunderstandings and assures lucidity and fresh- 
ness of the courts perception. The verbal principle is 
of great significance for assuring the necessary rapidity 
of court action. The instructions of the -People's Sup- 
reme Court stipulates that in their work the courts are 
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to hold strictly tö the principle of: verbal process» 
Documents, the contents of which are important for the 
formulation of the case, must be announced'during the- 
court session*. 

AH written materials and conclusions presented 
by witnesses and experts not appearing in court are also 
announced during the court session. The stenographic 
accounts of questioning witnesses, undertaken by another 
court at the instructions of the court which is trying 
the case, also must be read. The entire court session 
is conducted verbally. The verbal principle has also 
been established'for appeal court procedure. A verbal 
process naturally does not eliminate a written formula- 
tion of documents both at the preliminary hearing and 
during the trial,- A stenographic account must be made of 
the entire trial,; ..■■-.' 

Both the1;procurator and the court receive written 
material and documents, the content of which is significant 
for shedding light on the case. Findings of state and 
social institutions which are presented in court are also 
in written form, exactly the same as appeals, sentences 
and decisions of courts and other documents. A criminal 
case in the CPR conforms to no formal conditions as to 
content and form df appeals. People's reception points 
have been formed in the courts and procurator's offices, 
where each and every citizen may verbally lodge his pe- 
tition or complaint; and it will be written down by the 
person in charge of ithe people's reception point* Ap- 
peals and üetitio4s are also drawn up by attorneys at 
the instructions of citizens. This system provides much 
aid to the public and makes an appeal to the organs of 
the court and procurator's office easier. 

Criminäl^procedural legislation of the old China 
attempted to liquidate the principle of verbal process, 
allowed judicial arbitrariness in respect to workers and 
deorived them of the possibility of speaking at trials 
In  order to declare openly their dissatisfaction with the 
existing system. Article 116 of the Kuomintang criminal 
procedure code stipulated:  "Witnesses subjected to proper 
questioning during an inquest or trial, if their testi-  ^ 
mony does not arouse suspicion (underlined by author), need 
not    be called.to the witness stand a second time . . ." 
This means that, having conducted an inquest prior to the 
trial, the judge is not obligated to call certain witness- 
es and question them personally during the trial if he 
considers the testimony of these witnesses gave no cause 
for doubt.' Having accepted part of the testimony as not 
being; subject to suspicion and thanks to this not demand- 
ing verification during the trial itself, the judge in 
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this.manner would have already formed an opinion of the 
outcome of the trial and eliminate the entire significance 
connected with questioning witnesses during the trial and 
the personal hearing of,,: testimony, that is, the judge 
would have5 been already convinced of the guilt or innocence 
of the accused and therefore the trial itself was merely 
a formality1. ;.,-/,   . _   v 

It is perfectly true that the judge, in deciding 
a question on the reliability of testimony, was guided by 
his membership in the exploiter class and his reactionary, 
bourgeois' conception of law» This was directed at keep- 
ing all testimony and opinions from the court which were 
unfavorable to the ruling classes. It is perfectly un- 
derstandable that such an attitude toward the principle 
of verbal process did nothing to further the establish- 
ment of objective proof in"a case, toward which, particu- 
larly in the political trials of revolutionaries, the' 
former Chinese judges did not strive. 

4. The Right of the Accused to Defend Himself 

Article 76 of the Constitution of the CPR estab- 
lishes the right of the accused to defend himself. Rais- 
ing to a constitutional principle the right of the accused 
to defend himself and the establishment of actual guaran- 
tees of the implementation of this right testified to the 
genuine democratism of criminal procedure in the new 
China, since an important task of criminal justice is a 
securing of the political, labor and other personal and 
property rights and lawful interests of citizens. The 
right of the accused to defense means the possibility of 
refuting the accusation during the course of the trial, 
and to defend one's rights and lawful interests, both 
personally and with the aid of a defense attorney, and 
this fight places the obligation on the court, procura- 
tor and investigator to insure.the rights of the accused 
for the purpose of a just outcome, a legal and just ver- 
dict, and the attainment of other goals standing before 
justice,  -,.,' , 

Proclaiming the right of the accused for defense, 
the Constitution actually assures this right. Article 7 
of the Law on the organization of People's courts pro- ,.'•■-. 
vides that the accused, besides the right of personal 
defense, may turn over his defense to an attorney or 
citizens recommended by public organizations or accept- . 
ed by the court. He can be defended by both relatives 
and guardians. ;If the Court recognizes the necessity, 
it    ■•••.'' can name the defender. The,right of defense 
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in people's China is a right provided by the state to the 
accused. The accused and his defender: have the right to 
refute the indictment on the baöis of fäöt and the law, 
and to prove the innocence of the, accused or thp pre- _ 
sence.of extenuating circumstances;s  In thö;practice-of 
people's justice the right of the accused for defense was 
proclaimed from the first:, days of the revolutionary 
struggles of the people. This is expressed in the JacV 
that the accused was permitted hot only to conduct his 
own defense but to have a defense attorney. The tempor- 
ary regulations on the organization of courts and court 
procedures, which was published by the Central Executive 
Committee of the Red Regions of China,on 9 June 1932, 
stipulated: "The accused may send a representative to 
participate in the trial to defend his interests . . . 
In Article 6 of the regulations on the organization'of 
people's tribunal for the period of the land reform.  ... 
it was established that »during court trial county (city) 
people's tribunals and their branches must guarantee the 
rights of the accused to personal defense and the right 
to call defense attorneys." The right of the accused for 
defense in Chinese court procedure is proclaimed and as- 
sured because the CPR. is a country of the people's democ- 
racy, where the interests of the state and the people are 
the same. Here there can be no facts whereby a death 
penalty was carried out without basis, or whereby an 
innocent person was judged guilty, for otherwise not 
only certain citizens suffer a loss, but also the Party 
and the state, the authority of which would be undermined 
in the eyes of the people. Therefore, on the one hand, 
the state strives for the functionaries of investigative 
organs, organs of the procurator's office and national 
security to collect reliable and objective evidence in- 
order to combat crimes effectively.. On the other hand, 
the state gives the accused the right to defend himself 
so that the accused might express his opinion, refute a 
false accusation, for if only the opinion of the prosecu- 
tor is heard and not that of the defendant, it would be 
easy to make.a mistake and carry out a subjective, one- 
sided sentence. 

In his work "On the Correct Solution of Contra- 
dictions "within the People" Mao Tse-tung stressed the 
necessity of reviewing a question from all sides and 
indicated that in a one-sided perusal it is impossible 
to find.  a means of solving contradictions and deal- 
ing successfully with the tasks at hand. It is evident 
that a problem can be solved;correctly only if it is 
viewed from all sides. If we were to speak concretely 
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on criminal procedure, only on the basis of a broad col- 
lection of evidence^ only upon hearing the opinions of 
both sides and the witnesses, is it possible to judge 
whether facts are genuine. The correctness of these 
principles has been affirmed long ago by procedural prac- 
tice. The Chungking.city people'« court tried the case 
of capitalist Hu, whojin fulfilling state orders for pro- 
cessing raw materials, gave false informatibnj raised 
costs and in this manner amassed more than 90^000,000 
yuan (old currency). 

During the trial the chairman of the court con- 
sidered that Hu had committed these serious grimes after 
the movement against the "five evils," and therefore; 
intended to sentence Hu to five years of imprisonment 
in corrective labor camps. But the attorney for the -de- 
fense brought out that Hu had always met his deadlines , 
in correspondence to establishadqualitative norms, had 
admitted his guilt, had returned in full the money amas- 
sed 7 ' by him and after this had actively directed pro- 
duction. When all these facts were brought out and evi- 
dence had been presented by the attorney for the defense, 
the chairman of the court changed his decision and Hu was 
sentenced to two years of corrective läbör.46Presenting 
the accused the possibility of making use of a defender 
is approved by the masses and verdicts handed down in 
cases where a defender has participated are supported by 
the people. Defendant Ching Chung, a Hueyu by nationality, 
was charged with inflicting bodily harm on his wife. He 
was ill with a serious form of paralysis—he could not 
speak. On these grounds his relations with his wife 
deteriorated, and she wanted to leave him. Ching Chung 
attempted to kill her, striking her with a knife, but 
he only wounded her. The citizens who were present at 
the trial approved of the decision of the court, assert- 
ing that "although the accused could not speak himself, 
the court turned over his case to a defender of the same 
nationality—this is a good method of handling a case."47 

The right of the accused to defend himself in a 
criminal trial in the CPR is implemented primarily by the 
accused himself,4s The accused in a criminal trial is 
a fully endowed subject of procedural rights from the 
first moment he appears at court, and not only during 
the trial stage. Naturally the scope of procedural 
rights of the accused differ in various stages of the 
criminal process. At the preliminary inquest the accus- 
ed has the right to acquaint himself with the indictment, 
for the person conducting the investigation is obligated 
to acquaint the accused with the crime In which he is 
implicated, with the basic facts which have been collected. 
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the evidence and bases on which he has been charged. In 
addition; the accused has the rigbt;. tq. challenge witnes- 
ses, demand the appoihtraent of expert a. arid present evi^y 
dence. He can demand confrontation. He has the right" 
to participate in an examination by experts. He can 
object to .improper procedures: by; the investigation, and 
upon completion of investigation«Äe has the:-right to 
acquaint himself with the materials at hand arid demand  _ 
supplementary investigation, as well as to present other 
petitions. But at this stage the accused does not have 
the right to make use of the services of a defender. 

Assuring the accused of such a broad scope of 
rights during the stage of preliminary investigation 
guarantees the maintenance of the accused's rightsfor 
defense, comprehensiveness and objectivity of the in- 
vestigation. During the trial stage the accused is one 
of the two sides and possesses extensive rights. Al- 
thougfa at present there is no law in the CPR determin- 
ing the rights of the-accused during trial, judicial 
practice has established precedents by which the con- 
clusion can be made that the accused possesses the fol- 
lowing rights at this stage:  to participate actively 
in the trial proceedings; to petition the withdrawal 
of judges, procurator, secretary, expert and interpret- 
er; to present evidence to the court and participate in 
the verification of evidence; to give explanations and make 
petitions; to-participate-in debates between the two sides/ 
and'give a concluding summary. He also has the right to 
appeal the decision or verdict of the court. 

Besides the above-mentioned rights, during the 
trial stage the accused has the right to use the services , 
of a defense attorney.49 This is extremely important for 
assuring all rights and guarding the lawful interests of 
the accused. 

The particular humaneness of criminal procedure 
in the CPR is shown in the fact that the court can ap- 
point a defender for the accused at its own discretion, 
when it finds this necessary , and particularly.in cases 
where there is some doubt as to the ability of the ac- 
cused to defend himself independently. The participa- 
tion of a defense attorney in a trial is obligatory in 
cases: 1) where the procurator acts as the state prose- 
cutor. However, the accused may refuse a defense attor- 
ney , but this refusal must be expressed clearly arid re- 
flected in the stenographic record of the court session. 
The refusal of the defendant for defense does not hinder 
the procurator in bringing forth the indictment. 2) When 
the accused possess physical handicaps which hinder them in 
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carrying out their lawful rights (for example, if ;the 
accused is blind or deaf) ^3) of minor defendants; 
4) where there are several defendants, one of whom has 
a defense attorney; 5) of Crimes for which the law pro- 
vides the death penalty or life impri sonment. The, 
following example testifies to the concrete assurance 
of the rights of the accused for defense in criminal ' 
procedure in the CPR. A special railroad court in Peking,; 
trying a case of theft of state funds, turned down the;pe-< 
tition of the accused to obtain a defense attorney, al- ^< 
though the procurator was participating in the case. The 
verdict was nullified in this case by a higher court on 
the appeal of the,defendant, and the case was re-tried 
with the. participation of a defense attorney.50 The 
head of the judicial college appoints a defense attorney 
for the accused for participation in the trial and for '.■>■. 
appeal purposes, if the accused does not have- sufficient. 
funds to;pay for the services of a defense attorney. 
The appointment of a defense attorney without right to 
remuneration is effected in cases whereby the accused is 
obligated to have a defense attorney and proves that he ■ 
does not-have.sufficient funds to pay for the services 
of an attorney, and if defense is not obligatory, but 
the accused demands a defense attorney. Other persons 
besides an.attorney may defend the accused:  citizens 
recommended by popular organizations or admitted by the 
court, as well as close relatives or guardians of the 
accused.51 Persons deprived of political rights do not 
possess the right of appearing as a defender during the 
period of the deprival of those rights. However, persons 
who are deprived of political rights can defend the acr_ 
cused if■the latter is his close relative or guardian,52 

The defense attorney possesses broad rights and 
is equal from a procedural point of View to the represent- 
ative of the prosecution. He has the right to talk with' 
the accused before the trial and to become acquainted 
with all materials pertaining to the case. He. can also 
petition to question the accused, witnesses and experts, 
and he can initiate a petition for the acceptance of new 
evidence and the calling of new witnesses. With the 
permission of the chairman of the court he can question 
witnesses, experts and both sides in the case. The 
defense attorney participates in the debates, during 
which he always speaks after the procurator. With the 
consent cf the accused defense attorney can appeal the 
decision or sentence of the court and participate in the 
trial of the case in a court of the second instance. The 
defense attorney is basically free in his procedural ac- 

-3S- " 

■)(.■ 



IJU.H..IJ •n*lf.i*.'"i*U.*J]t- 

tivities, and is almost completely free from the will of 
the accused. He aids the accused with his legal know- 
ledge. ?The court does hot have the right and oannot 
limit the defense attorney in correctly carrying out his 
obligations. .'. •' 

"Besides broad procedural rights, the defense 
attorney has the obligation of conforming strictly to the 
rules Of i«g$l procedure, to defendrthe interests of the 
state and to apply himself conscientiously to the matter 
at hand. With a feeling of great political responsibility, 
the defense attorney should present evidence, not twist- 
ing facts and laws, and he should not commit any unlaw- 
ful acts with the purpose of freeing the defendant from 
responsibility in an unfair manner. The defense attor^. 
ney does not have the right to act counter to the inter- 
ests of the defendant nor to participate in the trial as 
a witness. The All-Chinese Assembly of Attorneys, which 
took place in Peking in July 1957, noted that the number 
of lawyers' offices was increasing in the country, and _ 
that legal work was developing greatly. At present legal 

''''eon suit at ion points have been formed in all large and 
medium-sized cities, as well as in counties and cities 
in rural areas where people's courts are located. The 
number of legal consultation offices has increased from 
50 to 817, and the number of attorneys has increased by 
more than eight times and amounts to more than 2500.'■> 

The anti-popular reactionary nature of the feudal- 
bourgeois court system was; expressed in the position of 
the accused in former Chinese criminal procedure, for the 
accused was without rights. What rights the accused did 
have for defense were certainly minimal in a state where 
the law orovided for the formation of extraordinary 
courts, in which trials took place behind closed doors 
and the accused did not even know of what he was accused. 
This was a state where the law allowed the defense attor- 
ney to be removed from the court-room and where he could 
be punished for giving speeches which were "illicit" 
and objectionable to the court. The defense attorney 
could sr>eak only when his speech answered the demands 
of "legality." "A barrister"^Article 89 of the Law on 
the organization of legal institutions of the Chinese 
Republic state), "appearing before the court as a repre- 
sentative of one of the sides of the case or as attor- 
ney for the defense, if he includes in his statements in-, 
admissible expressions, the chairman of the court may make 
a ruling or he may be deprived of the right of represent- 
ation in this case.  The above regulations apply also to 
private attorneys who appear as representatives or defend- 
ers." 
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The barrister could be fined, arrested for a 
terra of up to flye days and put under.guard until the 
end of the trial.1' Jn addition, he also bore adminis- 
trative responsibility.54  Articles 15 and 16 of the 
rules on, barri öfters-gave the right to the attorney for 
the defjehse not to accept instructions from the court on 
defending the accused. In addition, the defense attorney 
could refuse to continue the defense at any stage of the 
trial, whereby the law states hypocritically that in 
such a case the defense attorney shall be required to 
make up for losses sustained by the accused.     -,•■•:•■■ 

It is hardly necessary to comment on these ''le^gal" 
provisions. They actually reduced to nothing the possi- 
bility of the representatives of the people to make use 
of the services of defense attorneys. We should also 
add that in old China there was no law which limited the, 
"activities" of the procurator in supporting the indict- 
ment. The procurator was free to say things which were ■ 
"allowable" and "unallowable," "permissible" and "im-./ 
permissible."  . 

5. National Language in Legal Procedure 

China is a multi-national state. Besides Chinese 
(Han) which comprise 9k%  of the population, the; country- ■ 
includes more than 60 other nationalities with a total 
number of more than 35.5 million persons. The national 
minorities are spread over a large territory, occupy- 
ing about 65%  of the entire territory of the country.55 

Before the founding of the CPR the Chines© nationalities 
experienced an unbearable national oppression. The re- 
actionary rulers of China trampled on the rights of min- 
ority peoples, destroyed their culture, blocked economic 
development and played Up national differences. The 
exploitation of the working masses of the national min- 
orities by local feudal lords was increased as a result, 
of plundering on the part of government officials and ",'. 
Chinese merchants. The Kuomintang great power chauvinists 
conducted a policy of national oppression and discrimi- 
nation, concealing the existence of national minorities , 
within the state, considering them branches of the Chin- , 
ese nation or persons with nothing more than a peculiar 
way of life and customs. This reactionary policy could 
not change the facts, and it only heightened national 
enmity and estrangement. 

This reactionary chauvinistic policy was refjfeec- ■ 
ted in the court structure and criminal procedure in old , 
China. In Article 74 of the Kuomintang law on the or- 
ganization of the court it was stipulated that only Chinese 
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was to be used in court-room procedure* The Law ori the 
organization of judicial institutions of the Chinese  ' 
Republic provided in Chapter11; which was entitled 
♦'Official Language" (Article; 93i; that.«'during a court- 
room session Chinese shali be the1 offiBial languageinv 
The -people's government, from the first days of its cdn^-:? ■ ..■ ■. 
ing to power, changed this situation drastically,, esta$H !;V: 
lishing in liberated areas equality between all nations:, 
and giving the right to use one's native language in court.- 
Equality of rights for the nations of China and the right 
to make use of one's native language in court were stipu- 
lated by Article 4 and 14 of the Constitutional Program 
of the Red Regions of China (1934), in Article 20 of the 
Political Program of the Shansi-Chahar-Hopeh border re- 
gion (1940), in Article 17 of the Political Program of 
the Shensi-Kansu-Ningsia border; region (1941), in the  -., 
Constitution of the Shansi-Kansu-Ningsia border Regiori (1946) 
and in other acts. 

The spreading of the people's democratic system 
throughout the territory of China basically changed the 
policy in respect to national cultures of previously op- 
pressed nations, not being situated on the territory of 
the liberated regions prior to 1949. The CPC and the 
people's government are going all out to aid the back- 
ward peoples in creating their own national economy 
and culture. An important measure for solving the 
nationalities problem in the CPR was the presentation 
of •   administrative-territorialautonomy to the nat- 
ional minorities in the areas of their compact distri- 
bution.^0 In the development of the principle of equal- 
ity of nations, the regulations on the temporary organ- 
ization of the people's courts in the CPR in 1951 and 
the resolution of the State Administrative Council of 
1952 (on insuring equality of nationality for all sep- 
arate nationalities), clearly stipulated that citizens 
of all nationalities have the right to use their own 
native language and system of writing in court.57 
The change in the political and economic situation of 
the national minorities is accompanied by a constant 
rise in their cultural level. The scientific insti- 
tutions of China are aiding in forming national writ- 
ing systems for^j&btivs.e nationalities which previously 
did not possess"them. A system of schools is being 
formed in the national regions, in which teaching is 
conducted in the native language of the region. In 
order to train national leading cadres, in Peking and 
several other cities institutes of national minorities 
have been opened, where there are political-legal de- 
partments. In addition, cadres for the national minor- 
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Lohs are being trained by the political-legal 
schools in t^e country, Where special groups of national 
minorities are being formed (for example, the "Central 
School of Political-Legal Cadres"). '''■'*, 

In his report on the draft constitution of the 
CPR tiu. ähiö^cHiCiearly formulated the right of the, ; ;u 
national minorities to use their national language in 
government activities: "The organs of self-government,  ' 
in carrying out their functions, should use the language' 
and system of writing which is common among the national- 
ities of the given region."58 The principle of national 
language in court procedure is firmly bound in the con- 
stitution, which provides equal rights for all nations 
within China: "All nationalities in our country have 
joined in one great family of free and equal peoples. . . 
during the course of economic and cultural construction . 
the state shall care for the needs of all the national- 
ities, and in questions of socialist reformation it will 
fully consider the peculiarities of their development." 
Article 3 of the Constitution stipulates that "the CPR 
is a single, unified multi-national state. All nation- 
alities enjoy equal rights . . . all nationalities en- 
joy freedom of the use and development of their own lan- 
guage and system of writing, the freedom of maintaining 
and changing their customs and mores,. ..." The right 
of the organs of self-government in autonomous regions, 
autonomous districts and autonomous counties to use 
the national language and system of writing is stipu- 
lated in Article 71 of the Constitution. The principle 
of national language in legal procedure is. directly 
expressed in Article 77 of the Constitution:  "The citi- 
zens of all nationalities have the right to use their 
native language and system of writing in a court of law. 
For litigants who do not know the language and system 
of writing common in the given area, the people's court 
must arrange for translation. In regions where the 
national minorities live in a compact group, or in re- 
gions where many nationalities live, the people's courts 
are required to conduct court sessions in the language 
common to the given region and publish'sentences, de- 
cisions, announcements and other documents, using the 
written language of the given locality." 

This article fully exhausts all' possible cases 
of applying the principle of national language in court, 
taking into consideration the spread-out distribution of 
the population throughout the territory of China. In 
areas where there is a compact group of any nationality, 
organs of self-government are formed for autonomous regions, 
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autonomous districts and autonomous counties, as well as 
people's courts with judges chosen from the local nation- 
ality. The Law of the organization of people's courts 
stipulates in Chapter 2%«*"The organization of people's 
courts and their functions"—that people's courts of ', 
autonomous febühties are to be formed (Paragraph 2,^&ine 
15)» as well as middle level courts in autonomous regions 
(Paragraph 1, Line 20) and Higher people's courts of the 
autonomous regions (Paragraph 2, Line 23)» In particular,/' 
these courts have been set up in the Sinkiang-Uigur auton- 
omous region and other areas of the country. Sessions 

in these courts are conducted in the language of the given 
nationality. Many functionaries of the basic nationality 
are presently working in the people's courts of the auton- 
omous regions.59 

For persons not having a command of the language 
which, is being used to conduct the court session, the 
organs of investigation and the courts supply translation 
and verbal testimony through an interpreter. The obliga- 
tion to provide translated materials and an interpreter 
falls upon the investigator who is conducting the in- 
vestigation and on the chairman of the court which is 
trying the case. Violation of the principle of national 
language in court causes a sentence to be rescinded. 
From the above it is possible to form a conclusion that 
the use of the national language in court and the right 
of the defendant to speak in his native language and make 
use of the aid of an interpreter comprises the necessary 
guarantee for correct investigation and handling of cases 
and, in addition, serves the function of fulfilling the 
educational tasks of the court.60 The introduction of the 
use of the national language in court was one of the 
manifestations of the Leninist national policy conducted 
in China by the Communist Party and the government. As 
the-peoples of the Soviet Union, the workers of China, 
upon coming to power, gave each nationality in the . 
country the right to develop freely its own culture, 
including the use of its native language. 

6. Independence of the Court in Trying a Case arid Ittt 
Subordination to the Law Alone. The Collegiate Principle. 
The Question of Directness in Chinese Criminal Procedure 

Article 70 of the Constitution of the CPR pro- 
claims:  "The people's courts are independent in trying 
cases and are subordinate only to law." Article 9 of the 
Law on the organization of people's courts stipulates 
the collegiate principle:  "Cases in people's courts are 
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tried by a judicial college.» These two principles are 
firmly joined with one another and present one unitled 
whole in judicial operations. The principle of the 
independent of the court in .trying J case arid its sub- 
ordination to law älöfte; is one, of the state*ilbgal bases 
of the organization and activities öf the people's court, 
expressing its democratism* causing a steadfast obsert- .,-:..■. 
vance of socialist legality in court, pperatiojs^g^the 
implementation by the court of the policy of the Party» 
and people's democratic authority, expressed in law. 

However, this principle was not proclaimed im- 
mediately by the Chinese government, which is explained 
by several reasons. The main reason was the' lack. 01 
training of court functionaries cadres, the lack.ol 
systematized legislation and the complexity of the 
political situation during the period of the revolution. 
During the period of carrying out the revolution, betöre 
the ratification of the Constitution, the people's courts 
formed part of corresponding local people's government, 
were subordinate to them arid higher courts, which con«r 
trolled and directed the activities of the courts. After 
the liberation of the country the Regulations on the 
Temporary Organization of People's Courts of 1951 ar- 
ticle 10) in the legislative system stipulated that the 
courts of all levels were component parts of the people's 
government of the same level, which would direct their 
operations and exercise leadership over them. After 
the publication of the Constitution and the Law on the 
organization of people's courts the subordination of , 
the courts to local organs of authority was abolished.DX 

However, obviously the independence of,the court in try- 
ing concrete cases did not signify its independence from 
state policy. Court operations are closely joined with 
political and economic tasks standing before the state. 
In trying a case the court is subordinate, to the law, 
is subordinate to the will of the people and is placed 
under the control of the people. Its activities, are. 
controlled by the procurator's office and the higher;- 
people's court.°*; : .  „    „ 

The CPC is the leading and directive force of 
society. Carrying out political leadership, the Party 
directs the activities of all state and social organi- 
zations, which is due to the endless confidence on the 
part of the workers and the tremendous authority en-    , 
joyed by the Party among the masses. In agreement with 
the principle of Party leadership of state organs the 
Party conducts its policy through the organs of the court, 
The direction of judicial activities carried out by the 
Party is in strict compliance with the principle of mde- 
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pendence of the court and subordination of the court to 
law alone. •.■'..'., 

The selection and training of cadres for judicial 
functionaries by Party organs is closely connected with 
clarification of Work of the courts and control, over the 
actions,of judges* The öuccessfulvlmplementatipn by the 
court of the tasks; &f Socialist justice is. also contribu- 
ted to by the close connection between the courts and 
the people's assemblies and people's committees, which 
are the direct and'most democratic organizations of the 
masses themselvesj insuring them a maximum participation 
in government. The people's assemblies and local people's 
governments should know whether the courts are justifying 
the confidence of the people and whether in judging 
cases they observe the laws which express the will of the • 
masses. 

In carrying out socialist justice, the court is 
supported by other organs; including the organs of the 
procurator's office5 as well as organs of investigation. 
The methods used by these organs are in compliance with 
the principle of independence of the court and subordi- 
nation of the court only to law. According to Article 
01 of the Constitution and Article 3 of the Law on the 
organization of the people's procurator's office, the 
People's Supreme Procurator-General's Office has the 
function of supervising the exact fulfillment of the 
laws by all organs subordinate to the State Council, as 
well as the local state organs, functionaries of the 
government structure and citizens. The task given to the 
procurator's office to supervise the exact and uniform 
execution of the laws of the country was carried out by 
general supervision, judicial supervision, supervision 
over organs of investigation, etc.°3 The activities of 
the procurator's office concerning judicial supervision 
have as their purpose the maintenance of strict obser- 
vance of the laws in trying individual cases and pars- 
ing judgment. All relations between the procurator's 
office and the court, in relation to its activities in 
carrying out justice, take plaCe only within the pro- 
cedural system. The procedural system, stipulated by 
law, assures a high degree of effectiveness of the work 
of the procurator's office in judicial supervision, while 
constantly observing the independence of the courts and 
their subordination only to law. ; 

The organs of judicial management, without inter- 
fering in the carrying out of justice, maintain . by 
sdminiGZrstive-organizational means the necessary con- 
ditions for the correct trial and verdict in criminal and 
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Civil cases, on the basis of a strict observance of the 
law. Judicial Supervision, which exerts an influence on 
the outcome, of individual cases, is carried out as a 
judicial operation, which assures the independence of the 
courts and their subordination only to law. .The sentence1: 
review system as" established in the ^PR a^uresV^high ■*'• 
degree of effectiveness ,bf Control, and direction of the 
Courts of the first instance by the higher courts. Ac«? ; 
cording to the Constitution the system of democratic 
centralism is maintained in all state organs of the CPR, 
including the courts. The introduction of this system 
in the courts is explained by the fact that the courts 
are organs guarding the interests of the state and the 
people. In order to insure the.accurate and correct 
outcome of cases and the establishment of objective 
truth in sentences and decisions, it is necessary to con- 
duct a collective discussion and solution of the most im- 
portant questions, based on the. .opinion of the majority. • 
The collegiate principle in the people's court is expres- 
sed both in a collegiate examination of cases and in the v 
activities of judicial committees., which have been formed 
in all peopleVs^courts of the various levels.0* 

The collegiate examination o,fcases means their . 
trial before a judicial college in a court of the first 
instance, which is composed of a judge and two people's 
assessors, and in a court of the second instance--three 
judges. All the members of the judicial college enjoy 
equal rights, and all.decisions of the college are based 
on majority vote,. The leadership of the college* in try- 
ing cases is carried out,by the chairman of the court and 
chairman of the college.0? , Since the courts of the CPR 
incorporate the principle of independence of the court 
and subordination only to law, the direction of the 
judicial colleges by the chairman of the court and the 
chairman of the college consists in the following; The 
chairman of the court and the chairman of the college,;., 
after discussing a question in judicial committee, de-."; 
cide what matters should be handled independently b"y \-.. 
the judicial college, which of them should be presented 
for the approval, of the chairman of the court, and which 
for the approval of the chairman of the college, and, 
finally, what matters should be discussed and decided .in 
judicial committee. '' 

As for cases tried by the judicial college, the 
chairmen of the court and chairman of the judicial col- 
lege should exercise control over the. decision. If any 
doubt should arise among the members of the court trying 
the case, an appeal should be made to the chairman of the 
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court or the chairman of the college to give instructions. 
If the opinion of the court and the chairman of 

the college do not coincide in any way,, the chairman of 
the court,gives instructions lor coming to a solution. 
If there.is a difference öf opinion between the college 
and the Chairman of the cöür't, the matter is transferred 
to the judicial committee for examination and solution. 
The chairman of the court and the' chairman of the judicial 
college. Can be acting chairmen of the' colleges in trying 
cases.ööjn this case the decision Is also arrived at by 
a majority   vote . ^However, if there is no unanimity 
in coming to a decision and there is a difference of 
opinion'between the judges and the chairman of the court 
or the chairman of the college as acting chairman, the 
case is transmitted for examination by the judicial com- 
mittee. The scope of authorities possessed by the chair- 
man of the court in directing the trial and decision of 
the case by judicial colleges, extends also to matters 
dealing with sentences and decisions which have come 
into legal force. The chairman of the court, having dis- 
covered that a mistake has been made of an actual or legal 
nature in the -decision or sentence which has come into 
force,   sends this case to the judicial committee to 
be reviewed in the fram©wo,r.klbf judicial supervision. 
The commiytee held the right to pass a new decision or 
sentence,°7 

We should mention that a case is reviewed in 
judicial committees after the case is tried before the 
college, but before the sentence is carried out. The 
law stipulates (Article 10 of the Law on the organization 
of people's courts) that in the session of the judicial 
committee members of the committee participate as well 
as the procurator, who has a consultative voice. How- 
ever, in practice judges may be present at sessions of 
the judicial committee,who are not members of the com- 
mittee, as well as heads of legal organs of the given 
administrative regions. After the case is discussed and 
a decision is handed down by the committee, the judicial 
college announces the sentence of verdict. The activities 
of the judicial committee form a system of collegiate 
leadership within the people's court in solving important 
questions which have a bearing on the judicial work. 
The Law on the organization of the people's court (Article 
1C; provides that the generalization of judicial practice 
is a ts.sk of the judicial committee, as well as a discus- 
sion of important and complex matters and other questions 
having a bearing upon the work of the court. The judicial 
committee consists of a chairman of the court, the deputy 
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chairman, the chairmen of the judicial colleges and sev- 
eral judges, The system of collegiate leadership in 
court functions and the institutions of judicial com- 
mittees iri the courts are justified by the entire course 
of development Of Courts in the CPE. At present the 
tasks before.the people's courts are becoming more and 
more responsible and Mwplex,^ and »therefore the principle 
of collegiate leadership does not ohly not lose its 
topicality but- acquires more. ahH more significance» In '' 
compliance.with Article 10. of the Law Oh the organization 
of people,' s courts_, the chairman of the court is the 
chairman of. the judicial committee. Questions at the 
committee session are resolved according to the principle 
of the submission of the minority to the majority. The 
chairman may not personally resolve, a question in the 
judicial committee. The principle5 of collegiate leader- 
ship aids the courts in avoiding errors in deciding cases, 
raising the quality of court functions, aids in achiev- 
ing a full study of cases and increases the knowledge and 
experience of the judges. 

The principle of the independence of the court in 
trying cases and its subordination only to law, as well 
as the collegiate principle, furnishes a basis to assert 
that these two principles are interconnected and cannot 
exist separately. The nature, of the principle of direct- 
ness consists in the fact .that the court, in passing 
sentence, must receive the direct transmission of all 
information and personally become acquainted with all " 
evidence. It is p©pfiSe|ii||sä^öä^>;<'.:;'thät only in.such a 
case is it possible to correctly investigate the entire 
matter and establish objective truth, whereby the court 
itself would be directly informed of the facts. A rule 
has been established in criminal procedure according to 
which the court can form its verdict only on the basis 
of that'evidence which was introduced during the trial. 

The judges personally hear the witnesses, de- 
fendants, experts and other persons and do not only ac- 
quaint themselves with their testimony, which had been 
given at the preliminary hearing; the court also person- 
ally inspectsmaterial evidence which has been introduced 
in the case and makes public written documents and state- 
ments pertaining to the case. In cases where the defend- 
ant., witness,, of expert: is absent, and the appearance 
of whom, by the decision of the court, is recognized as 
not obligatory, the stenographic record of the question- 
ing of triese persons at the preliminary inquest can be 
read aloud. From this it follows that materials from 
the preliminary hearings can be used as the basis of 
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a sentence, but.only in such a case where1 Mich,materials 
have been verified by the courtduring.a judicial inves-, 
tigation. i 

In order to maintain the principle of directness 
there is provision to call all persons^ the personal par- 
ticipation of whom.is considered to be essential in the 
court session* The principle of directness-in Chinese 
criminal procedure has unique forms. In cases where the 
judicial college, in trying a ease, transfers'it to, the : 
judicial committee.for examination, a decision is passed 
by the -committee with the participation of the judges ,; \ 
trying the case. But the direct communication of all,cir- 
cumstances pertaining to"the ßase would be effected by 
the judges, who also participate in forming the decision 
of the committee. Thus this exception does not eliminate 
the principle of directness, does not lower the quality 
of judicial examination and decision, and under concrete 
conditions and circumstances increases the quality of the 
examination of a case. 

7,  One Form of Equal Justice for All Citizens. Equality 
of Citizens Before the Law 

In the CPR justice is carried out on the basis of 
a single form of equal justice for all citizens. All  ' 
citizens are equal before the law, independent of their 
national or race affiliation, sex, possession, social 
origin, religion, education, economic position and mode 
of life„08 This principle proceeds from the very nature 
of the people's democratic state, expresses socialist 
democratism and proletarian internationalism of'legis- 
lation. In a people's democratic state there is no 
place for any type of discrimination against any citi- 
zens. The CPR, being a state of the Socialist type, 
has established not only formal but actual equality of 
all citizens, has not only proclaimed, but has assured 
an equal opportunity for all citizens to make use of the 
rights established by the Constitution.  "All citizens 
of the CPR are equal before the law," Article 05'of the 
Constitution proclaims. The Law on the organization of 
people's courts of the CPR establishes the equality of 
all citizens in trying cases before the people's courts. 

Any type of direct or indirect limitation of 
rights, or, on the other hand, the establishment of 
direct or indirect advantages to citizens depending on 
their race or nationality or depending on their economic 
or social position, religion, etc., is forbidden in the 
people's, democratic state and is prosecuted by law. The 
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Equality of rights- of the citizens of the CPR means also 
their equal responsibility before the state, society and 
the court for infractions, mi'sdeiseanors and crimes. Per- 
sons breaking the lawj independent of their position and 
merits-, must bear the responsibility; "In our country 
the rights and obligations of'the people coincide per- 
fectly. No one can have only responsibilities and.not 
enjoy rights, the same aö nobody can enjoy Rights without 
bearing any obligations . . . anybody who tries to deviate 
from these obligations cannot but meet censure from söc- ,/ 
iety."°9 >■■ 

Any form of discrimination of individual citizens 
or groups of citizens is alien to people's democratic 
justice. During the first days of the existence of the   < 
Republic the suppression of counter-revolutionaries Was 
conducted chiefly with the aid of military tribunals, 
which were formed in the local military control commit- 
tees. During the agrarian reform a considerable propor- 
tion of the cases bearing on the carrying out of this 
reform were tried by temporarily formed people's tribu- 
nals, while general criminal and civil cases were tried 
by people's courts, _ 

When the most important social democratic reforma- 
tions -were completed, it became possible and essential 
to carrv out iustice*exclusively by means of people's 
courts«, with"the aim of the further strengthening of 
revolutionary legality,the principle of a unified; judic- 
ial fcvstem was established. The Constitution and the Law 
on the organization of the people's courts provide that 
justice shall be carried out by local people's courts, 
special courts and the ^People's Supreme Court, Local 
people's courts are divided into the lowest level people's 
courts, middle level courts and higher courts. Military 
courts are included in the special courts. Waterways 
and railroad transport courts, also included in this group, 
were abolished in June 1957, and cases within their jur- 
isdiction were transferred to the general courts. 

The unified nature of the judicial system consists 
in the following:  In the centralized leadership of the 
country's courts, both local and special, by the People's 
Supreme Court;70 in the unity and obligatory nature of 
the criminal and civil laws applied by all courts; in the 
unity of procedural forms used by all forms; in. the unity 
and equality of justice for all citizens; in the unity of 
the tasks of justice, established by Article 3 of the Law 
on the organization of people's courts. "The task of the 
people's courts," this Article states, "is the trial of 
criminal and civil affairs, the punishment of criminal 
elements within the framework of the judicial system and 
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the solution of civil litigation* having as their aim the 
defense of the people's democratic, system j support of 
public order, security of public property, the lawful 
rights and interests of C^tizehSj the assurance of the 
successful conduction of .'socialist construction and soc- 
ialist reformations in the country. In all of its ac- 
tivities the court educates the citizens in a Spirit of 
love toward Motherland arid conscious 'observance of the 
lawsi" '■.;,;-" .  ■•■..,-. 

We should mention that after the consolidation of 
the above principle of the Constitution, certain judicial 
functionaries in China spoke out against it. In particu- 
lar, opinions were'expressed to the effect that equality 
of all citizens before the law negates the class sense;  • 
and class nature Of the laws, that this principle was" 
proclaimed in bourgeois legislation and automatically 
transferred into the legislation of the CPR; but the 
principle of equality of citizens before the law could 
be applied only in respect to persons from the laboring 
classes and could not be applied to the representatives 
of the overthrown classes; that the principle of one 
equal justice for all citizens and equality for all 
citizens before the law eliminates the class nature of 
justice; that the law is hot applied equally in respect 
to all nationalities, etc. 

Appearing in the magazine Chengfa Yaichiu. Li 
Men and'Chu Yun'1 objected to criticism, incorrect 
views and incorrect concepts of this principle and demon- 
strated the lack of foundation of all viewpoints expres- 
sed, using work by the court for examples. As a result 
of the ideological work conducted, as well as a result 
of the actual implementation of equality of citizens 
before the law and the principle of equal justice for 
all citizens, individual points of view were completely 
liquidated, and some were illuminated in such detail 
that the persons who had voiced these opinions became 
convinced of the error in their views. 

Old China presented another picture, where the 
principle was not applied at all, and where various types 
of extraordinary courts existed, which were formed for 
quick action against revolutionary and progressive ele- 
ments. As a rule, judicial procedure became simpler, 
the cases were tried behind closed doors, the accused 
were deprived of the right not only of using the ser- 
vices cf a defense attorney, but of defending themselves, 
learning of the nature of the indictment, giving testi- 
mony, etc. A good example of the institution of extra- 
ordinary courts for  actual extra-judicial action against: 
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revolutionaries is the Law on emergency punishment for 
crimes directed against the Republic, published on 31 
January 1920. Article 7 of this Law provided for the 
organization of temporary courts under the.chairman- 
ship of, the chief official of the count y; in ar-eas  ,': 
Wher1^ militari operati^hs were going on, the military 
command of the 'area, had the bright, 'to .decide cases with-; 
out a court. 'This ;mea^t^ tliat;the;y had the right* to deal 
directly against all;revolutionäries, and this right 
was incorporated in the law. The measures of punishment 
according to this law were primarily the death penalty 
and life imprisonment. Rules'on the promulgation of the 
Law en emergency punishment for crimes directed against 
the Republic were published on 9 March.1920, and also 
gave the right to the administrative authorities to;im- 
prison without a trial persons suspected of committing 
crimes. Before the liberation of, China, äs in many other 
countries, national discrimination was conducted: an 
insignificantly small trixling clique possessed all the 
rights and the entire nation of six hundred million.' per- 
sons had no rights at all. 
Courts defended the rights 

Neither the laws nor the 
and interests of >the people. 

Ö. Objectivity and..Comprehensiveness in Collecting, 
Verifying and Evaluating Evidence 

The task of the people's democratic court is 
the arrival at a lawful and just sentence for each con- 
crete case. The entire system of procedural forms in 
the criminal process in the CPR assures the fulfillment 
by the court of the task of arriving at objective truth. 
Governed by Marxist-Leninist teachings:on the possibility 
of arriving at objective truths, making use of Marxist- 
Leninist methodology in studying the phenomena of nature 
and society, the people's democratic court strives to 
establish the true significance of all facts and circum-.. 
stances. However, knowledge of the actual facts and 
circumstances, determination of their true significance, 
establishment of objective truth in a concrete case and 
carrying out a just'sentence are to be achieved only with 
an objective investigation of circumstances bearing on 
the case, an investigation which is free from any pre- 
judices or arbitrary conclusions. The establishment of 
objective truth in the sentence pre-supposes an objective 
and comprehensive investigation, and objective and com- 
prehensive verification and evaluation of all evidence 
bearing on the case. 

In the aim of a correct exposure of the crime, it 
is necessary during the course of investigation and trial 
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to collect evidence objectively and.comprehensively. 
The "mass line" methods in the work conducted-in inves- 
tigation and study; as well as the search for truth in- 
concrete actuality^ are conditions for the implementation 
for the demands for objectivity and Comprehensiveness m 
criminal procedure. The nature of the procedure of in- 
vestigation and trial of a criminal cäSe consists in the 
"mass line"methb"ds bang consolidated in investigation and 
judicial organs by means of a definite system, which is 
maintained in state development. The procedural system 
contains facilities not only for the investigation and  • 
studies to be conducted among the masses, but indicates 
what special problems must be cleared up and with the 
aid of which specially indicated persons. For example, 
the people's procurator's office does Work in verifica- 
tion before the initiation of a criminal case, basing_ 
itself chiefly on cooperation from corresponding instil 
tutions, social organizations and the masses; during 
the course of investigation it is necessary to make 
broad use of interrogation of witnesses, who are familiar 
with the circumstances of the case and with information 
on the accused; if any technical questions arise, it is 
necessary to request a specialist to make an examination; 
in examining ,a body we :  use forensic medical workers; 
in inspecting the scene of the ^rime it is necessary to 
take the initiative and enlist the aid of eye-witnesses. 
These arrangements not only completely incorporated the 
implementation by the procurator's office of such methods 
as dependence on the masses, investigation and study, 
search for the truth and concrete actuality in its in- 
vestigation, but insured objectivity and comprehensive- 
na ss in trying the case,;' :        ■ 

In order to resolve the tasks placed before 
people's democratic justice, it is necessary to establish 
objective truth in a case—accord in the conclusions of 
the.court, procurator's office, and the investigation of 
objective reality. The establishment of truth is a firm 
task cf the people's democratic process. Objectivity^ 
and comprehensiveness in the process of collecting evi- 
dence will not be achieved if all circumstances dealing 
with the case are not investigated fully and comprehen- 
sivelv, in particular, if all objections on the part of 
the accused against the indictment are not verified, 
and if evidence refuting the indictment is not verified 
alongside evidence supporting the charge. A one-sided 
investigation of a case, determined at collecting only 
materials for the prosecution, ignoring.conflicting evi- 
dence, is a violation of the principles of investigating 
a case, which are implemented by an objective and compre- 
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hensive investigation and trial of a case. 
Objectivity also .determines the structure' of the 

people's democratic criminal; procedure, which carries.out 
two functions at the same time: the-function of proving 
the guilt of art individual arid the function of defending 
him. T^e observance of objectivity is an essential con- 
dition of obtaining objective truth dh-a easel A guar- •''■■•• 
antee of the att^nment of objectivitjf i|s; the right which 
is established by law for the accused to challenge judge 
and procurator, to appeal their unlawful acts, to become 
acquainted with all materials bearing on the case and to ; 
initiate proper petitions for supplementary investigations* 
Complete and comprehensive investigation of a case has 
close connection with the objectivity of process. This 
is achieved only if all circumstances having a bearing on 
the case are revealed. The organ of investigation and the 
court possess the right to determine in each concrete 
case the degree of sufficient completeness of collected 
materials on the Case. Without complete investigation 
comprehensiveness of investigation is impossible, that is, 
the investigation of all versions possible of the given 
case. 

The court must pass its sentence only when its 
conclusions correspond to reality, and this can be achiev- 
ed only with the proper conduct of the trial, when the 
court is not bound by formal evidence,auui all of its 
activities are directed toward establishing the true 
state of affairs and facts testifying both against the 
indictment and in defense of it. This is achieved by 
the fact that the court, in passing a decision during ä 
court session, may pay heed only to that evidence which, 
was examined during the court session. The entire . 
structure of court investigation is subordinated to this 
goal, and during the process of investigation the court 
and the two sides in the case may directly question wit- 
nesses, announce the contents of papers having a bearing 
on the case,1 inspect material evidence introduced at the 
trial, question the accused and witnesses in such a man- 
ner that it will be possible to obtain truthful testimony 
without any form of constraint or intimidation of the ac- 
cused or witnesses. The implementation of the principle 
of objectivity is possible only in a court which is com- 
pletely independent from the two sides in the case. As* 
a result of the implementation of the principle of-object- 
ivity and comprehensiveness, the sentence can be passed' 
and punishment be meted out only when the court itself  • 
personally receives all evidence and evaluates it. 

In this principle the principle of the independ- 
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ence of the court and its subordination only to law which 
is proclaimed by the Constitution is. incorporated, since 
the court must pass sentence only on the ;basis of the law 
and positively established facts. .,Objective truth can be 
established only by a court which is a truly just court 
according to its class naturei Such a court': is the people's 
democratic court of the CPR* u ; ;•;/;,: 

The goal of exploiter "justice" iö.the establish^ 
ment of a "truth" which is advantageous to the bourgeoisie, 
and defends its interest. In criminal procedure of imT :/ 
perialist states only that is truth which is in accord^,;. ; • 
ance with the reactionary nature of the class bourgeois >', 
court. These courts, as well as the organs of the police •, 
and investigation, not only ignore objectivity in. their  ;•, 
activities but create judicial sham trials, masking harsh - i 
measures against the working class with the aim of sup- 
pressing the revolutionary movement. Ignoring the prin-  - 
ciple of objectivity is a consequent feature in the legis- - 
lation of bourgeois countries. In the already mentioned- 
Criminal Procedure Code of old China, Article 116 stipu- . 
lated that "withesses who had been properly questioned 
during the inquest, if their testimony does not arouse, 
suspicion, are not required to be called again ..." 
Having made a preliminary investigation and coming to the 
conclusion that the testimony of certain witnesses gives 
no cause for doubt, the judge is not compelled to call 
them for questioning during the trial. Thus the outcome 
of the trial is decided ahead of time and the trial it- 
self is a form which must be observed. 

Considering that most cases in old China were 
tried by a local court with a single judge, one can come 
to the conclusion that the principle of objectivity and 
comprehensiveness was not a reality in the court on the 
direct instructions of the law, which limited the possi- 
bility of establishing objective truth. The Law on the 
organization of Judicial institutions of the Chinese Re- 
public directly pointed out •■  the     non-obligatory 
nature of obtaining truth in a case and allowed various 
infractions during the process. Article 5 of this Law 
stipulated: "In trying cases, in case it is revealed 
thgt the execution or order of process does not corres- 
pond to the instructions of present law, that part of the 
trial which has already taken place shall remain in force," 
The following examples can testify how the sentences in 
former Chinese courts were passed on the basis of "objec- 
tive and comprehensive" collection and investigation of 
evidence. One case '<-•■■ being tried in court consisted in 
the fact that the mother of Fang, a Chinese girl, had 
seized her daughter by the dress during a quarrel, when 
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the latter■■'was attempting to flee. The daughter fell back 
ähd knocked over her mother, who died from the injury in- 
flicted. Another,case Was that of Tan Ming, who scalded 
himself with boiling Waterr Hiö mother ran toward him, 
slipped on a,spot where the water had spilled, fell and 
died from injuries received during the fall. Both child- 
ren were declared guilty of the death of their mothers.. 
'Li Hung-Chuhg , running afterna.person he suspected of at-' 
tempted theft, fell during his struggle with "him and hit 
his mother while falling, from which the latter died. 
The court pronounced Li Hüng-Chung guilty of his mother's 
death and sentenced him to be strangled to death.'2 

9. Publicity (Officiality). 

The princi|Jleof publicity in criminal procedure of 
the CPR consists in the fact that criminal procedure is 
conducted in the interests of the people's democratic 
state, and state organs—the procurator's office and the 
court, in accordance with their competence,which is es- 
tablished by law, have the obligation to initiate crimi- 
nal investigation of each crime committed and carry out 
all necessary procedural actions, independent of the will 
and discretion of those persons suffering loss or other 
interested persons. Publicity presupposes the absence 
of principal contradictions between the interests of the 
state and,the individual and providesfor an organic com- ; 

bination of these interests. 
Doubtlessly the truly democratic nature of the 

principle of publicity in Chinese people's democratic 
criminal procedure presupposed not only the initiative 
of criminal investigation and all measures directed at 
exposing the criminal, but a full investigation of all 
circumstances bearing on the case and the maintenance 
of the rights and lawful interests of all persons in- 
volved in the case, a necessary condition for carrying   : 

out the tasks of justice. To guard the rights and law- 
ful interests of citizens, a function which is carried 
out by the organs of the court, procurator's office and 
investigation in line with their professional obligation, 
forms a central element of the principle of publicity in 
criminal procedure "in the C.PR. 

The principle of publicity in people's democratic 
criminal procedure has particularly great significance for 
carrying out the tasks of.justice. The kaw on the organi- 
zation of people's courts (Article 3) and the Law on the 
organization of the people's procurator's office (Article 
4) provides that punishment shall be meted out to all crimi- 
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nal elements, and the people's court and the^pöople's . 
procurator's office are obligated to mete out punishment 
for every crime in the interests of the state* Since, 
the law demands punishment for persons whohave committed 
crimes, the court and organs of the procurator's office 
have the duty to investigate and examihe criminal cases, 
as ä rule, on their own initiative* independent of the 
initiative, will and discretion, of those persons ■suffer- 
ing loss or other interested persons.       ? i'- ; - 

Article 10 of the Law on the organization of the•.: 

people's procurator's office stipulates that upon discov- 
ery of a crime the people's procurator's office. must in- 
itiate action in accordance with the established order , 
conduct investigation or turn over the matter to the or- 
gans of state security for investigation. The court and 
the organs of the procurator's office must, in each,con- 
crete case of crime committed, take all necessary law- 
ful measures for exposing the criminal and subjecting 
him to just punishment. During the period of the form- 
ation of the CPE and during the first years of its ex-_ 
istence, the obligation to initiate and investigate crimi- 
nal cases lay basically on the organs of national security, 
and the trial of the cases—on the courts. However, all 
cases of counter-revolutionary crimes tried by the people's, 
courts were initiated by the people's procurator's office.^? 
Other criminal cases could also be initiated by the procur- 
ator's office. In addition, institutions, enterprises, 
organizations, private citizens and organs of national 
security could petition the people's court and directly 
instigate indictment. A plea of guilty by the criminal 
gave the courts the right to initiate criminal proceed- 
ings. The people's court could initiate proceedings on 
its own initiative. Trial of a case was within the ex- 
clusive competence of the court. After the establish- 
ment of a single unified structure for the people's pro- 
curator's office and the consolidation of its organs the 
People's Supreme Procurator'. General's Office passed a 
resolution, according to which all people's procurator's 
offices have assumed the function of initiating criminal 
proceedings since 1956. 

This means that all criminal cases,, with the ex- 
ception of insignificant cases of private accusations, 
are initiated by the people's procurator's office, and 
the court does not have the right to take up independently 
criminal cases for examination and investigation, except 
for Ccses of private,accusation. After proceedings are 
initiated and investigation is conducted, the case is 
tried in court. 

Proceeding from the existing system of instigation 
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and trial of criminal cases, it is possible to come to 
the conclusion that the principle of publicity in Chinese 
criminal procedure means the following: the procurator, 
having established the fact of crime, is obligated to 
initiate; criminal proceedingst  conduct an investigation 
or assign it tö organs of state security (but under the 
supervision öf the procurator's office)„, to determine the 
structure of the crime.and turn over the^case.to the court, 
which must try the case and punish the criminal if there 
is a basis- to do so« Due to the principle of officiality, 
the court is not bound in trying and deciding criminal 
cases by the demands of the'prosecution, nor by the total- 
ity of evidence Collected and presented by the prosecu- 
tion and the defense. The principle of publicity, as 
all other principles of Chinese criminal procedure, as- 
sures that the tasks of justice are carried out by giv- 
ing the court a» active role both in the direction of the 
trial and in the collection and elicitation of evidence 
by means of obligating the procurator's office to initiate 
criminal proceedings and support the indictment. 

The principle of officiality is not only expres- 
sed in laws and other acts, for guarantees in practice 
have been created for its implementation. Such a guar- 
antee is provided by the independence of the court and 
the new organization of the procurator's office, which 
„was dictated by the basic changes in the nature and • 
tasks of the state. From a weapon for suppressing the 
workers, as the procurator's office was in the former 
China, it has become a true guardian ;of people's demo- 
cratic legality, and a powerful weapon of the people's 
democracy in the struggle against the enemies of the 
workers. In view of this the procurator's office oc- 
cupies an entirely new position in the state which guar- 
antees it full independence. The established independence 
of the procurator's office in court fro® the influence of 
local organs, and individuals assures a full and real im- 
plementation of the principle of officiality in Chinese 
people's democratic criminal procedure. 
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'CHAPTER .TWO.---.        '; 

INSTITUTION OF CRIMINAL PROCEEDINGS -AN^ ■';.;?;./ 

PRELIMINARY INVESTIGATION ;% >■ \y   '■ 

People's democratic criminal procedure in China 
is made up of individual stages which are interconnected, 
differentiated by their concrete tasks, which originate 
from the general tasks of criminal procedure and are also 
differentiated according to the organs carrying out these 
procedural actiiäties at a given stage, and by the nature 
and procedural form of these activities. All stages in 
criminal procedure join to form its system and are not 
broken up into customary and extraordinary stages. There 
are eight stages in criminal procedure in the CPR:  1) 
institution of criminal proceedings;*2) preliminary in- 
vestigation; 3) preparatory action by the court before 
trial; 4) trial; 5) review of sentences not yet enter- 
ing legal force; 6) review of sentences having entered 
legal force; 7) examination of sentences and death pen- 
alty verdicts; 3) execution of the sentences. 

Documents which delineate the stages of criminal 
procedure are the following:  enactment to institute 
criminal proceedings, which initiates the case action and 
which, in Chinese criminal procedure, means that the 
investigator has begun execution of the case; the formal 
indictment, which ends the stage of preliminary investi- 
gation; the decision of the court in the stage of the pro- 
cess preparatory to trial, which signifies the end of the 
stage of binding over for trial; the sentence, which in- 
dicates the end of the trial; the decision or sentence of 
a higher court, which tries the case as an appeal function 
or as a function of judicial supervision. 

The task of the preliminary investigation stage in 
Chinese criminal procedure consists in investigating the 
case and collecting evidence, on the basis of which the 
court subsequently decides the question as to whether 
the crime took place and as to the guilt of a concrete 
person. This determines the place of preliminary in- 
vestigation in the system of people's democratic crimi- 
nal procedure, the role and significance of the prelimi- 
nary investigation stage in the implementation of 
people's democratic justice. A qualitatively complete 
investigation is a decisive condition for the correctness 
*2,Thir, deans that the case is declared open, upon the 
cotmnis s ion of a crime7 
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of the trial and the examination öf the case in substance, 
The nature of the activities of the organs' of preliminary 
investigation ana the volume of rights granted by law to 
these organs make it possible for them to be the first 
tö bring out socially dahgerbijfs phenomena, to isolate, 
in case of necessity, äbdiaiijrtdangerous persons through 
preliminary conclusion and to carry out prophylactic and 
educational work in combating crime. Therefore, we must 
consider that the preliminary investigation stage also 
is a direct protection to people's democratic law'and 
order: the organs of preliminary investigation carry 
out their work not only for the court in the narrow sense 
of this word, that is, for trial purposes but also for 
implementing tasks based by people's democratic justice 
as a whole. ; 

The activities of the organs of investigation in- 
clude collection, review and evaluation of evidence and 
the receipt of reliable conclusions in the case based on 
this. Since the purpose of preliminary investigation is 
identical to the purpose of trial and the means of proof 
are identical for both stages of criminal procedure, the 
limits of investigation also coincide. Consequently, 
the basic circumstances which are significant in trying 
the case in court are at the same time the same circum- 
stances which are significant in conducting preliminary 
investigation. The completeness of collected evidence 
during the stage of preliminary investigation determines 
in the general rule the scope covered by the trial. Con- 
ducting investigation of crime, the organs of investiga- 
tion are constantly dealing with real persons, citizens 
of the state. Therefore the task of these organs is the 
comprehensive safeguarding of the rights and lawful in- 
terests of those persons directly involved in the case 
and the interests of those persons affected by the in- 
vestigation. If the laws are strictly complied with 
during the stage of preliminary investigation, on the 
one side the goal is achieved of exposing the crime and 
uncovering the criminal, and on the other—the interests 
of citizens are defended. ; 

The stage of preliminary investigation is based 
on the same principles which are inherent in the Chi&ese 
people's democratic process as a whole* Such democratic 
principles of criminal procedure such as the principles 
of people's democratic legality, publicity, comprehen- 
sive verification and evaluation of evidence, the use 
of the national language in court, the granting the ac- 
cused the right for defense and several others which 
pertain to criminal procedure as a whole, extend also to 
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this stage. Objectivityof investigation> absence of pre- 
judice on the part of the person conducting the invests , 
gation are basic demands in Chinese criminal procedure* 
The principle of objectivity of investigation emanates 
from the tasks of, the investigation5 organs, which are•. 
interested in establishing only actual crimes and their 
actual perpetrators. The practical implementation of ob- 
jective investigation means that during the preliminary 
investigation the investigator must collect evidence not 
only implicating the suspect in the crime but evidence 
refuting the accusation, and facts and circumstances must 
be brought out which not only augment the degree and nat- ... 
ure of responsibility but mitigate them. '-.."■„ 

Procedural guarantees of the principle of objec- 
tivity during the stage of preliminary investigation of 
a case are the implementation by the accused of the      . 
right to defend, not limited by the investigator, as well 
as the regulations according to which the organs of m-r 
vestisation have the obligation to comply with the appU- r 
cations and petitions of the accused, if the circumstances 
for which he is petitioning might be of significance for 
the case. Completeness and comprehensiveness of preli- 
minary investigation mean that the investigator may con- 
sider the investigation of a case closed only when all 
doubt in his mind and contradictions in the case-haye_ 
been removed and the picture of the crime is completely 
clear, with the identification of those persons who com- 
mitted the crime and the role played by each. The deter- 
mination of the limits of investigation in a concrete 
case is an expression of the completeness and^comprehen- 
siveness of preliminary investigation. The limits of 
investigation are usually determined by the object of 
evidence. Preliminary investigation is conducted only 
for the task of establishing facts, which taken together 
present a picture of the Crime, as well as the identity 
of the criminal. Without this determination the pre- 
liminary investigation cannot be considered complete 
and successful. .   . . 

From this conclusions are made in criminal pro- 
cedure in the CPR that a determination of the limits 
of preliminary investigation is joined with the obliga- 
tory posing and solution of the following questions for 
each criminal case: a) how is the crime committed? 
The solution to this question allows the conclusion to 
be drawn as to whether a crime took place at all and 
what tvpe of crime:  For example, is it murder, suicide, 
or an accident; b) who committed the crime? A definite ; 
person or persons who committed the crime, their accomplices 



and accessories are established. The role of each of them 
is determined äs we/11 as the nature of their person; c) 
where was the crime committed? The answer to this ques- 
tion is particularly significant in cases where crimes 
have been committed at various spots. It' is>essential 
to establish the place or places where criminal acts 
were committed and the nature of these spots; d) when was 
the crime committed? This question is important in cases 
where the necessity arises to establish an alibi for the 
accused or, on the contrary, to establish that he was at 
the scene of the crime at a definite time on a definite 
date; e) what were the motives and purposes for commit- 
ting the crime? Establishing motives and purposes makes 
it possible to qualify the crimes correctly; f) how and 
with what was the crime committed? The method of com- 
mitting a crime and the implements used characterize the 
accused, aid in exposing him and in the determination of 
the correct degree of punishment. 

At the end of the investigation all circumstances 
and conditions of the crime must be brought out, as well 
as a complete characterization of those persons who com- 
mited it. Without a clear-cut and lucid answer to all the 
above questions it is impossible to consider the prelimi- 
nary investigation successful and as having achieved its 
aim.»,.; If there are no answers to these questions in the 
case, the case cannot be brought before court, and the 
case should be dropped. 

Speed of investigation signifies timlel&agssaaflid 
activeness of investigation* Tardiness and passivity 
of investigation result in the loss of material and 
other evidence, make it possible for the accused to take 
steps for the destruction of evidence or falsification 
and, finally, a lengthy investigation and delay of trial 
creates the impression of impunity to crime, and the 
trial does not have the desirable educational effect. 
The rapid and operative investigation, the timely and 
careful conduct of all investigation operations are an 
important condition for the success and effectiveness 
of preliminary investigation, a preliminary condition 
for the correct outcome of a case before the court. 

1. Organs of Preliminary Investigation 

While the CPR has no code of criminal procedure, 
the activities of investigation organs fall within the 
framework of departmental instructions drawn up on the 
basis of generalizing the experience of the operations ■ ■•' 
of investigative organs. The People's Supreme Procur- 
ator/ General's Office began in the fall of 1953 to form 
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model-experimental procurator's office organs. By.Nov- 
ember 1954 the All-Chinese Assembly of Procurator's Of- 
fice functionaries crystallized the experienceof the 
work of 157 test äreäö and gave instructions to the or- 
gans of the procurator's office to garry out the ' fun<H 
tions of the procurator's office on a broader scale;! ; 
The People's Supreme Procurator General's Office drew 
up a plan during 1955 of a model system for conducting 
investigation, on the basis of constant study and in- 
itial summarization of local experience. In order to 
achieve eveng^bsr. correspondence between the system ] 
with the actual conditions in the country, investigation 
functionaries of 13 regions were delegated in 1^56 to 
become acquainted with 199 special reports by the 
people's procurator's offices of 24 provinces, 1 auton- 
omous region, 35 cities, 2 districts and 31 counties, 
dealing with the test implementation of the investigation 
system. These reports summarized 3993 cases, and after 
constant study and correction of the plan, in the second 
half of 1956 the Model System for Conducting Investiga- 
tion by the people's procurator's offices of all levels 
was drawn up. 

Approximately up to the middle of 1955 investi- 
gation of important and serious cases was conducted by 
organs of state security.* Certain less important cases 
were investigated by the people's courts, to which in- 
stitutions, enterprises, organizations and private citi- 
zens appealed directly with a petition to institute, 
legal proceedings. A small percentage of cases was 
investigated by the people's procurator's office. In 
1955 there was a division of functions between the 
court, procurator's office and organs of state security. 
The people's courts have since then not conducted 
preliminary investigation in public indictment cases, 
but they possess the right to conduct certain investi- 
gations in cases of private accusation (slander, defa- 
mation of character, bigamy, immoral conduct in the 
family, feigned injuries, etc.) in order to clear up 
circumstances reported in the petitions and complaints 
of the injured parties.2 

Preliminary investigation is conducted now by 
organs of the people's procurator's office and state 
security. The activities of these organs, depending on 
the nature of the crime, are limited.  Proceeding from 
the-historical development of criminal procedure in the 
CPR, the organs of state security are the basic and 
main organs of investigation. They conducted and are 
conducting investigations in the great majority of public 
*^Kung an — Literally, public security/ 
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indictment cases. The procurator's office as an organ 
of investigation; began to function comparatively recently» 
Therefore* the investigative organs of the people's pro- 
curator's office investigate about one-fourth of all 
cases Coming before the investigative organs of the coun- 
try j whereby these are the least dangerous for society; 
the more dangerous cases are investigated by the organs 
of state security. The organs of the people's state 
security conduct investigations chiefly in cases of 
treason and other counter-revolutionary crimes, in cases 
of violation of public safety (for example, hooliganism, 
violation of traffic rules, if they are criminal, vio- 
lations^ etc,). 

The investigative organs of the people's procur- 
ator's office investigate primarily cases of crimes com- 
mitted in office, violation of industrial safety regu- 
lations, serious infractions of labor discipline, crimes 
against marriage or the family, certain cases of crimes 
against the person, rights and lawful interests of cit- 
izens. Depending on the nature of the crime, the in- 
vestigation of individual crimes can be conducted by the 
organs, of public security as well as the people's procur- 
ator's office. There is no legislative delimitation. 
In practice the investigative organs themselves carry 
out a delimitation: for example,' murder cases-where a 
weapon is involved are investigated by organs of public 
security, while suicide and manslaughter—by organs 
of the people's procurator's office. In respect to 
certain cases, investigation can be initiated by or- 
gans cf public security (for example, cases of crimes 
against the formation of cooperatives in agriculture, 
corruption, crimes covered by the Temporary Regulations - 
en punishment for undermining the state military system); 
but-if these organs see no counter-revolutionary premedi- 
tation in the actions of the/accused, the cases may be 
transferred to organs of the people's procurator's of- 
fice for further investigation. At the same time the 
people's procurator's office, on the strength of Ar- 
ticle 10 of the Law on the organization of, the people's 
procurator's office, may be transferred for investiga- 
tion to the organs of national security, if it?is es- 
tablished that the case should be investigated by.these 
organs, or if these organs can more effectively conduct 
investigation. The powers of investigation in cases of 
rape and other sex crimes are not limited. These cases 
are instigated and investigated by the organ which first 
receives information on the crime. There is no differ- 
ence in the methods of investigation used by the organs 
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of state security and the people's procurator's officej 
for their activities are clothed in procedural form and 
are conducted in strict accordance with tHe democratic  ; 
principles established by the Gonstitutioh. '■■''■" 

There is as yet no unified procedural law in the 
country, and the procedural, formation of individual   \ 
stages of criminal procedure differ. As will be shown, < 
the institution of criminal proceedings and bringing to 
trial are conducted in various procedural forms. At the 
same time the method of arrest, detainment, search, in- 
terrogation, presentation to the accused of the completed 
execution of the case and binding over for trial are con- 
ducted in identical procedural forms and are identical 
methods both in the organs of state security and the 
organs of the people's procurator's office. Investiga- 
tion of criminal cases is not divided into inquiry and 
preliminary investigation. In the system of organs of 
state security there is no delimitation between organs 
of investigation and inquiry» Not only in cases of 
counter-revolution but all other cases, investigation 
is conducted by the investigators of these organs.  In- 
vestigators from the procurator's offices conduct in- 
vestigation in the people's procurator's office.3 The 
regulations on the organization of the committee to 
maintain state security (1952) and the Regulations on 
the organization of state security divisions (1954) 
provide for the formation of organs, one of the tasks 
of which is aid to organs of investigation. 

Learning of the perpetration of a crime, the 
functionaries of the state security sections or com- 
mittee on maintaining state security are obligated to 
inform the state security division or the people's 
procurator's office of a given locality, guard the 
scene of the crime, and upon the arrival of the investi- 
gator to aid him in carrying out urgent investigation 
procedures as well as to carry out these acts on his in- 
structions. But neither committees nor sections independ- 
ently, conduct any investigation work. Thus only 
definite organs of state security on instructions of 
investigative organs can conduct investigation or carry 
out separate investigative acts. The masses lend great 
aid to the investigative organs in investigating crimes 
and apprehending criminals. From experience in combat- 
ting crime it is obvious that the aid given by the 
masses is a basic condition for a substantial decrease 
in crime in the CPR and the elimination of a large num- 
ber of individual types of crimes, which were committed 
in old China before the liberation of the entire continent. 
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Supervision over the preliminary investigation by- 
all investigative organs is;e&ei*«|:sed by the people's 
procurator's office;* The chief procurator of the people's 
procurator's office decides the question of instituting . . 
criminal proceedings\  conducting preliminary investiga- 
tion by the investigators of the procuratorfS'offfee and, ; ^ 
turning over cases to an organ of state security for in- 
vestigation. Article 11 of the Law on the organization \ , 
of the people's procurator provides that if the people's 
procurator's office discovers an infraction of the law in 
the investigative activities of the organ of state secur- 
ity of the same level, it is required to report this to 
the organ of state security for the violation to stop. 
If after the investigation is complete the organs of state 
security consider it necessary to Jjind the accused over 
for trial, they must comply with the law and transfer the 
case to the people's procurator's office, which makes the 
final decision on instigating court action. The decision . 
of the procurator's office is obligatory for the organ of 
state security, which in case of disagreement with the 
decision can appeal it to a higher people's procurator's 
office.5 

The people's procurator's office, in reference to 
cases investigated by investigators from the procurator's 
office and the organs of state security, exercises super- 
vision over the investigation from the moment of the in- 
stigation of proceedings to the moment when the case is 
transferred to the people's court. The chief procurator 
of the people's procurator's office or, on his instructions, 
the procurator from the same office, may directly parti- 
cipate in the investigation conducted by organs of state 
security, acquaint himself with any matter, ask questions 
and demand answers from the organs of state security. In 
addition the chief procurator and his assistant can par- 
ticipate at meetings in the organs of state security held 
for discussing methods of investigation of specific cases 
or discussion of other problems of investigation. But the 
people's procurator's office cannot interfere in the ad- 
ministrative activities of the organs of state security» 

2. Instituting Criminal Proceedings 

In Chinese criminal procedure the institution of 
criminal proceedings is viewed as an independent stage in 
criminal procedure. It is an extremely important stage in 
the activities of the investigative organs.6 At this 
stage the question is decided as to whether criminal pro- 
ceedings should be instituted in the given concrete case. 
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Only after the decision is,; made to institute criminal pro- 
ceedings do the investigative^ organs, obtain the right to r 
carry.out all necessary procedural acts in, the given case.' 
Many of these acts seriously affect thev interests of 
citizens and may be conducted in a coercjiye manner. It 
is therefore extremely important to determine that moment 
from which investigative organs possess broad rights and 
after which the case can proceed to the remaining stages 
of criminal procedure. 

However, not all criminal cases go through each 
stage of criminal procedure. Certain cases, after per-, 
tain investigations and after instituting criminal pro- 
ceedings., are closed while still in the stage of pre- 
liminary investigation and are not brought to court; 
certain cases are dismissed by the court either in pre- 
paratory or court sessions; for certain categories of 
cases preliminary investigation is not required. But 
the stage of instituting proceedings is required for each 
case whereby the investigative organs, during the process 
of verifying materials, come to the conclusions that there 
are signs of crimes present in the materials being in- 
vestigated by them. All criminal cases can be divided 
into two groups:  cases demanding preliminary investi- 
gation, and cases tried without preliminary investigation. 
The first group includes all cases within the investi- 
gative jurisdiction of the procurator's office and or- 
gans of state security; the second—cases of so-called 
private accusation. In accord with this there is another 
method of instituting proceedings. 

The stage of instituting criminal proceedings has 
great political and legal significance.8 This stage, as 
criminal.procedure as a whole, is for assuring correct, 
purposeful, active combat against crime. A criminal case 
cannot begin without the stage of instituting criminal 
procedure. Article 10 of the Law on the organization of 
the people's procurator's office requires the people's 
procurator's office to conduct investigation of criminal 
cases. The people's courts are required to try cases 
only if these cases have passed the institutional stage. 
This means that the proper organs (court, procurator's 
office and organs of investigation) have taken a decision 
clothed in the form of a resolution or determination to 
institute criminal proceedings. 

Not only bringing an accused to trial but the very 
principles of investigation and all the operations of the 
investigative organs in clearing up the circumstances of 
the crime comprise the system of coercive measures affect- 
ing the interest of individuals and organizations. Citi- 
zens are obligated to appear for interrogation at the re- 
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quest of the investigator^ participate,-as withesäes dur- 
ing the execution of inspection, search and seizure, ap- 
pear to carry out the duties of experts and interpreters> 
while certain citizens may be subjected to search and 
seizure, and citizens mky be subjected to forced exami- 
nation. Officials may bo required to give the investi- 
gator various types of information and personal inform- 
ation necessary for the investigation, accused may be 
removed from their jobs, and the execution of inspections 
and seizures may be allowed. 

Such demands cannot be made of officials and pri- 
vate citizens if criminal proceedings have not been in- 
stituted. Therefore, the primary documents of criminal 
proceedings, the institution of criminal action, must con- 
form to definite procedural forms, guaranteeing the solid 
foundation to the case and guaranteeing citizens from 
unfounded limitations of their rights and interests in 
connection with the conduct of the case. In investiga- 
tive practice two terms are strictly differentiated: 
"Institution of criminal proceedings" and "institution 
of criminal prosecution." The first term means the in- 
stitution of proceedings in respect to a fact, occur- 
rence of crime by person or persons unknown, who will 
be the accused. Usually when-materials and informa- 
tion are received by the procurator, the' perpetrator of 
the crime is unknown, and even if there are indications- 
of a definite person being the perpetrator of the crime, 
these indications always need verification, investigation, 
further substantiated evidence, which can be obtained 
only at further stages in the process, and not when the 
case is opened. 

In instituting criminal prosecution the person 
accused of the crime is already known, and criminal pro- 
secution can take place only in respect to this person. 
Therefore investigative practice refers institution of 
prosecution not to the moment of instituting proceed- 
ings but to a special procedural moment at the pre- 
liminary inquiry, where the given person is arraigned 
as defendant. "The institution of criminal proceedings 
is based on the fact of crime, while the identity of 
the criminal is brought out at the following stage of 
investigation."y But in certain exceptional cases, 
provided in Article 5 of the Regulations on arrest and 
detention in the CPR, institution of criminal proceed- 
ings and institution of criminal prosecution take place- 
at the same time, but are formulated by two legal docu- 
ments: an enactment to institute criminal proceedings 
and an enactment accusing a specific person of a crime. 
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These are cases when a person is arrested just prior to 
the crime,in the • act of tfie crime or immediately after 
the crime has been discovered*, when the-victim or wit- 
nesses make personal identification of' the person hav- 
ing committed the crime; when evidence of crime, etc., 
is found on the person or in the home of the suspect. 

At this stage of state development in the legis- 
lation of the CPR the question of the institution of 
criminal proceedings is not fully treated. However, 
the maintenance of the rights and lawful interests 
of the accused and other persons, the interests of whom- 
are affected by the institution of criminal proceedings, 
are guaranteed by the Constitution and other legislative 
acts, the truly popular composition of the organs of'the 
procurator's office, the investigation organs in the 
court, which ar* obligated to maintain the rights and ;; 
liberties of citizens, as well as by the operations 
methods of these organs, which take place in forms most 
applicable for establishing the truth in each concrete 
case. 

Organs which have the right to institute criminal 
proceedings are the following: the chief procurators of 
people's procurator's offices; investigators of people's 
procurator's offices, whereby their decision to institute 
proceedings is ratified by the chief procurator; organs 
of state security and the courts. Until approximately 
the middle of 1956 most proceedings were instituted by 
the people's Courts, while cases of counter-revolutionary 
crimes—by the organs of state security and the procur- 
ator's office.  Institutions, enterprises and organiza- 
tions could directly bring forth an indictment in court 
on crimes in office, committed by workers and employees 
of these institutions, enterprises and organizations. 
The people's court could, at its own initiative, in- 
stitute proceedings, and if it considered that investi- 
gation was necessary it would turn it over th the pro- 
curator's office or organ of state security to conduct 
preliminary investigation, while if it considered that 
preliminary investigation was not necessary, it would 
inform the procurator's office of its imminent parti- 
cipation in the case during trial. 

After an analysis of judicial and investigative 
process in 14 large cities (1954-1955) the People's 
Supreme Court and the People's Supreme Procurator Gen- 
eral's Office came to the conclusion that it was neces- 
sary to change the system of instituting: criminal pro- 
ceedings in accordance with the Law on the organization 
of the people*s procurator's office, proceeding from the 
fact that the courts, procurator's offices and organs of 
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state security cooperate with one another,. but that work 
is distributed among them, and each of these organs feasv 
its own duties, äidä ,&ach other and'exercises supervision 
over one another. Trial* 'preliminary investigation and 
institution of proceedings Operations were delimited*10 

At present criminal cases, in accordance with 
Articles 10 and 11 of the Law oh the^örganization of the 
people's procurator's office, are initiated by organs of 
the people's procurator's office and organs of state 
security in matters coming within their competence. The 
people's courts have the fight to institute proceedings 
only for insignificant criminal cases of so-called priv- 
ate indictment. A definite condition for instituting 
criminal proceedings is the presence of definite grounds 
and bases. Grounds for the institution of criminal pro- 
ceedings are sources which contain reports on.the crime 
and which obligate the procurator's office, court and 
investigative organs to decide whether a criminal.case 
should come to court. Competent organs do not, have the 
right to institute criminal proceedings without.due cause. 

Grounds for instituting criminal proceedings, 
as established by practice, are the following: 1) petition 
by private citizens; 2) petition by various organizations; 
3) information furnished by government institutions; 4) 
information furnished by enterprises, schools, factories 
and officials; 5) a plea  of guilty; 6) petition by the 
defendant;. 7) information in the press; 8) the direct 
discretion of organs of the procurator's' office and state 
security; 9) materials sent by the court to organs of 
the procurator's office of of state security; 10) mater- 
ials from forensic medical examination upon autopsy, and 
other examinations; 11) complaints by the victim^ etc. 

; Petitions by private citizens and various organi- 
zations are the most common causes for instituting crim- 
inal proceedings. During a period.of lä months (from the 
beginning of 1955 to July 1956) the organs of state 
security of Kwangtung province received 100,000 differ- 
ent accusatory petitions from the public,, many of which 
aided in bringing dangerous criminals to justice. For 
example, in Tienpaihsiang county a woman by the name of 
Chang Hsiu-huei aided in exposing two counter-revolution- 
aries who were working as bookkeepers in a cooperative. 
One of them turned out to be a spy, and the other— 
a bandit.11 Communications on crimes' committed can be 
done orally or in written form. A functionary of the 
procurator's office, organ of state security or court 
incorporates the information in a statement. Criminal 
procedure in the CPR has eliminated;excess formalities 
connected with serving complaints of petitions, and 

-67-< 



declarations made by citizens in aily form are viewed ac- 
cording to contents  , - 

Each people's procurator's office has a people's 
reception pointy where complaints and'petitions of private 
citizens are received and certain ques^i.o.ns>'by.private 
citizens are answered; At the people;?j5\'^cieption points - 
all statements by citizens can be put 'on paper, if the. ; 
citizen making the statement cannot draw up the paper: v 
himself. People's reception points are obligated to in- 
form the citizens making the petition of the results of 
the investigation of their petitions or complaints.  In', 
particular, if a declaration has been made concerning a 
crime which has been committed, after the procurator's 
office has verified the statement and made a decision, 
the reception point is required to report to the person 
making the declaration as to whether criminal proceed- 
ings have been instituted or whether the declaration 
has been dropped. As a rule, it is up to the person 
himself to decide whether he should report criminal 
actions known to him. The state, guarding the interests 
of the citizens, has furnished the possibility of ^con- 
fidential communication on counter-revolutionary crimes 
which have been committed.12 

In respect to persons accused of certain categor- 
ies of crimes, a rule has been established according to 
which a person is exempted from punishment if, after   ' 
personal repentance, he aids In uncovering another crime. -* 
In the aim of uncovering crimes affecting state secrets, 
the law provides for praise and reward to those persons 
who expose or arrest persons illegally using, stealing 
and selling information comprising state secrets.14 
However, criminal law provides for cases whereby citizens 
are obligated to report to the authorities on the commis- 
sion .or preparation for commission of a crime. Criminal 
responsibility for not reporting such cases is stipulated, 
for example, by Article 6 of the Temporary Regulations 
on punishment for undermining the state monetary system. 

In certain cases statements can be made with the 
aim of directing investigative organs along a false path, 
that is, fraudulent denunciation is possible.  Institution 
of criminal proceedings for the false denunciation of 
citizens and officials for a crime which has been commit- 
ted or is in the process of preparation is an extremely 
rare phenomenon in the practice of the judicial organs 
of China, since false denunciations are rare themselves, 
but there is a possibility. The Peopled Supreme Pro- 
curator GeneralTs.Office has constantly directed the at- 
tention cf procurator's office functionaries to the fact 
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that in receiving declarations from citizens in an oral 
or written form the person making the declaration should 
be warned of thö consequences' for a consciously false 
denunciation. A prominent position among grounds for 
instituting criminal proceedings is occupied "by yolun^ / 
tary admissions of guilt. In Linglin county^ of Hunan 
province, after a propaganda meeting on the basic regu- ' 
lations for developing agriculture, 46 counter-revolu-  ' 
tionaries and other criminals came forward with an ad- 
mission of guilt and turned over to the authorities 
weapons and other evidence of their criminal activities. 
In Tientsin 500 counter-revolutionaries come forward with 
voluntary admissions of guilt between July 1955 and March 
1956, and after cases were tried concerning the heads of 
counter-revolutionary organizations on 31 May 1956 in 
this city, and the sentences were magnanimous, in the 
course of three days 55 major .counter-revolutionaries 
voluntarily turned themselves in to an organ of the 
people's authority. According to figures from the prov- 
ince of Liaoning, between September and the beginning of 
November 1955 28t010.persons voluntarily confessed their 
guilt.15 

It is essential to keep in mind that sometimes a 
person may confess guilt intorder to hide another, more 
serious crime or to create conditions for committing 
crimes or freeing close associates from responsibility. 
Therefore investigative practice has established regu- 
lations whereby a Careful verification is to be made in 
all cases of voluntary admission of guilt, before the 
institution of criminal.proceedings, and the statement 
of guilt should include not only a description of the 
crime committed but reference should be made to definite 
evidence. Criminals who knowingly give false testimony/ 
giving them as open confessions during a plea of guilty^ 
or those who use such a plea in order to conduct counter- 
revolutionary activities, are subject to punishment if 
enough evidence is collected to substantiate this* 

The spirit of Article 10 of the Law on the organ- 
ization of the peopled procurator's office provides 
that one definite ground is insufficient for instituting 
criminal proceedings, so there should also be present a 
basis for instituting proceedings which would be of fac- 
tual nature, necessary in this stage of the process. 
This means that definite grounds—indications of: crimes 
committed—are verified for establishing whether the 
indicated fact of crime has taken place in reality, as 
to whether there are indications as to the circumstances 
of the crime in the materials received, whether criminal 
penalties should be applied in a given case, whether there 

-69- 



were circumstances hindering the institution of criminal 
proceedings. However, this does not mean that the begin- 
ning stage of criminal procedure should provide .evidence 
which would fully confinn the make-up:,#f: the crime and 
identify those persons guilty of committing the-crime. 
Certain data on the commission of the, criminal act feust 
be in the possession of the organ which is considering 
the question of instituting criminal proceedings. 

. Before the institution of criminal proceedings 
the question of possible application or non-application 
by the court of criminal penalties is decided by the 
person examining the statement concerning the crime, 
proceeding from the fact that in certain cases voluntary 
admissions of guilt exempt the persons from punishment • 
or that measures of administrative coercion might be' 
used, and that there may be circumstances impeding the 
institution of proceedings. Proper foundation for in- 
stituting criminal proceedings forms the essential con- 
dition for observing legality in combatting crimes. 

In certain cases, even with the presence of de- 
finite grounds and sufficient bases, proceedings cannot 
be instituted:. The institution of criminal proceedings 
is impossible under the same circumstances which elimin- 
ate the possibility of criminal prosecution. Such cir- 
cumstances in practice and in legislation of the CPR 
are the following:  the statute of limitations, the ob- ' 
vious insignificance of a crime and lack of purpose- 
ful punishment;' the death of the person having commit- 
ted the crime; amnesty or pardon; non-attainment of 
3egal age by the person committing the crime; mental 
illness on the part of the person having committed the 
crime; expiation of his guilt by the person having com- 
mitted the crime, due to which this person is no longer 
socially dangerous; commission of a crime as a result 
of intimidation or deception on the part of counter- 
revolutionary elements. However,, in the latter case 
proceedings can be instituted, depending on the degree 
of participation of the person in the crime, on the 
nature of the coercion and the gravity of the crime, 
but the person can be completely freed from punishment 
or can receive a mild sentence. 16 The characteristic 
peculiarity of Chinese criminal procedure is a situa- 
tion whereby a sentence which has come into force does 
not impede the institution of criminal proceedings if 
the organs of investigation once again receive informa- 
tion on a given crime.  In these cases the investigative 
organs proceed on the assumption that the sentence might 
have been incorrect, and therefore investigation of the 
case is necessary. If the investigative organs, as a 
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result of investigation, come to the conclusion that the 
sentence was correct; they draw up a resolution refusing 
to bind the case over for trial» Otherwise the case, 
with the protest of the procurator^ is handed.to the 
people's court for investigation within the framework 
of judicial supervision. ">;/r; 

In Chinese criminal law, criminal responsibility- 
begins at the age of 13 for certain types of crimes', and 
from 15 for all types of crimes, while in practice it. is 
particularly stressed that in formulating punishment for 
juvenile* offenders the court proceeds from that special 
concern shown by the people's democratic state towards 
youth. The question of the responsibility of the per- 
son having committed a crime can be cleared up both be- 
fore institution of criminal proceedings and during the 
investigation. In order to establish the responsibility 
of a person by the organs deciding the question of in- 
stituting criminal proceedings for conducting the inves- 
tigation, a psychiatric examination is conducted., If 
after the examination it is established that the person 
who, as a result of mental illness, during the crime was . 
not conscious of the fact that his action was socially 
dangerous, or that he could not be,held responsible for . 
his actions, this person would not be liable.to criminal 
responsibility. If as a result of an examination it .is 
established that the person was stricken by insanity 
after the crime was committed, medical care would be taken 
of him, and in case he recovered—measures of criminal 
punishment. We should stress the question of the admis- 
sion of guilt and sincere repentance by persons who 
have committed certain crimes, due to which fact crimi- 
nal proceedings are not instituted, if there is a pos- 
sibility ,to clear up without a preliminary investigation 
the circumstances'surrounding the criminal actions of the 
person who voluntarily admitted his guilt. ■ 

This proceeds from the policy of the Communist 
Party and the government of the CPR in relation to coun- 
ter-revolutionary elements:  ". . . the course of a mut- 
ual combination of severity and discretion conducted by 
the Party in its fight to wipe out counter-revolution 
found its incorporation in the policy with regard to 
counter-revolutionary elements, in the policy of com- 
bining punishment with magnanimity. The concrete con- 
tents of this policy consist of the following:  it is 
necessary to punish hardened criminals, while those who 
have committed crimes under coercion should not be touched, 
itho.se who have voluntarily admitted guilt should be treat- ■ 
edwith deference, and those who offer resistance—severely, 
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to those who merit it—lessened punishment or noreat all, 
and for those who deserve great merit—reward."17 On the 
basis of the resolutions of the Eighth Party Congress of 
15 November 1956y a resolution was passed at the 51st 
Session of the Permanent Gommittee of the All-Chinese 
Assembly of People's Representatives oh a lenient attif^- 
tude toward remains of counter-revolutionary elements 
in the cities and on their labor. The resolution stated 
that the fight to suppress counter-revolution, r in the 
country had already gained a decisive victory, and a 
very small number.of remaining counter-revolutionaries 
was becoming more and more isolated and split up. Mag-, 
nanimous measures are taken with the aim of giving the 
counter-revolutionary elements the possibility of re- 
penting and once against leading an upright life, as 
well as with the aim of the further liquidation of re- 
mains of counter-revolutionary elements. 

Paragraphs 1 and 6 of this Resolution provide 
that ordinary counter-revolutionary elements having com- 
mitted minor crimes and having ceased to engage in counter- 
revolutionary activities, would not be charged for past 
crimes if they had seriously repsn:fe#. If these persons, 
as well as those liberated after serving their sentences, 
were out of work, the government would help them find 
work. Local regional people's committees should announce 
that in the future those elements would not be cailed 
counter-revolutionaries who fully repented,, and 
would not be held accountable for their past crimes. 
They should be named according to their profession: bench 
workers, officer workers, salesmen, etc. In addition to 
those circumstances mentioned which eliminate institu- 
tional proceedings, Chinese criminal procedure provides 
that a criminal action cannot be .instituted against per- 
sons possessing the right of extraterritoriality. The 
question of the responsibility of these persons is de- 
cided in each individual case according to diplomatic 
practice. The peopled court, the organs of the people's 
procurator's office and of state security are obligated 
to receive declarations and complaints about crimes which 
have been committed from citizens, organizations, in- 
stitutions and enterprises, as well as to receive persons 
appearing for voluntary confession. If a declaration or 
complaint is made in a verbal form, it is entered into 
a document and the document is read to the person making 
the statement for his signature. The reception of declar- 
ations and complaints on crimes committed or in the pro- 
cess of preparation should be conducted by each of the 
above mentioned organs independent of whether the crime 
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mentioned in the Complaint is within its competence for 
investigation* If it is established that the facts 
reported must be verified by another organ, it is neeJ. 
essary to transmit it;immediately to the proper organ 
for verification, at the same time informing the .person 
making the declaration where his declaration has been 
sent. , This system eliminates unnecessary expenditure':j>f 
time ;f or..-.the.«purpose"...p£ making the declaration and saves 
red tape in the process of receiving declarations and 
complaints. 

In the practice of the organs of the procurator's 
office, the court and organs of state security a decision 
in the question of whether there is basis to institute- 
criminal proceedings sometimes presents considerable dif- 
ficulties, which proceed from the fact that declarations 
of citizens, institutions and organizations on institut- 
ing criminal proceedings often do not contain necessary 
data,on the basis of which the question of instituting 
action in the given case is possible. These difficulties 
are particularly common in cases where private business* 
men and capitalists are accused of breaking laws; on events 
connected with infraction of industrial safety rules and 
industrial enterprises, coal mines, other mines and tran%. 
po^t~ enterprises; on crimes in offices and counter- 
revolutionary crimes. Due to this the people's procura- 
tor's office and organs of state security must verify 
materials received from them before the institution of 
criminal proceedings. This verification is not conducted 
in the form of preliminary investigation or pre-inves- 
tigation verification, but is conducted with special, 
independent methods, which consist ,in the following: 
1) discussions take place in these organizations with 
individuals or groups of persons on the material of the 
declaration received from an institution, organization or 
enterprise; 2) supplementary materials for explanations 
are received from the persons who made the declaration, 
but not in the form of interrogation of these persons; 
3) written instructions are given to the institution or 
enterprise, in which the declaration states that the crime 
has been committed, and these instructions provide for 
the organization of a commission of employees of this 
enterprise or institution for verifying the facts in- 
dicated in the declaration; after this the material is 
carefully checked and the organs of the procurator's of- 
fice or of state security make a decision of whether or 
not to institute criminal proceedings; k)  functionaries 
of the procurator's or organs of state security visit 
individual institutions or enterprises with the goal of 
becoming acquainted with the factsj 5) the people's pro- 
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curator's office instructs the militia to verify certain 
facts stated in the declaration, but not'through inves- 
tigative operations; 6) the organs'of state security de- 
tain persona in correspondence to Article 5 of the Regu- 
lations on arrests and detentions; 7f in'order to verify 
materials at hand the investigator may ialk to the per- „■■ 
son suspected of committing the crime, a 

As a result of. the preliminary verification the 
competent organ must come to a definite conclusion-^should 
criminal proceedings be instituted or not. In practice, 
strict delineation of forms of preliminary verification 
and preliminary investigation have not been achieved com- 
pletely and cases occur-whereby certain investigations 
are made (interrogation search, etc.,) in the stage of 
the preliminary verification of materials received, al- 
though the organs of the people's procurator's office 
and of state security devote much attention toward com- 
pleting preliminary verification without the use of in- 
vestigation methods. When the people's procurator's of- 
fice, after verifying materials received or without ver- 
ification, considers that it is essential to institute 
criminal proceedings, the investigator draws up a reso- 
lution to institute criminal proceedings and transmits 
this to the procurator for ratification, after which the 
investigation begins. In case a crime is revealed by 
an organ of state security, the investigator of this organ 
must formally open the case and transmit his decision to 
open the case for the ratification of the head of the 
organ, after which the preliminary investigation is con- 
ducted. The people's court can institute criminal pro- 
ceedings only in cases of private indictment; in all 
other cases the people's court, receiving a declaration 
concerning a crime committed or in the process of oper- 
ation, or noting indications of crime in the actions of 
any person or persons, does not open the case itself but 
transmits materials received to an organ of the people's; 
procurator's office or of state security for verification 
and a decision as to whether a criminal case is to be 
initiated. 

Examining the materials received from private 
citizens, Institutions, enterprises, organizations and 
the people's court, organs of the people's procurator's 
office or of state security can conclude that the case 
should be dropped since the materials include circum- 
stances which call for It to be dropped. In this case 
they must draw up a decree dropping the criminal case 
and indicating the reasons serving as a basis for this* 
A copy of the decree, after ratification by the chief 
procurator of the people's procurator's office /'or the 
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head of the organ of ätate security, is sent to the per- 
son making the declaration. If the person making the 
declaration does riot ägreejWith the1 decision, he can ap-v.;- 
peal it in a highe1!4 people's procurator's office or in 
a higher organ of state Security. Upon establishing not . 
criminal actions but administrative misdemeanors as.,a 
result of preliminary verification, a copy of the refusal 
to take up the criminal case is sent not only to the per- 
son making the charge but to the chief of the organ or 
$&$j&»fcment in which the misdemeanor took place, in order 
to settle the question of the administrative responsibility 
of the guilty parties. A copy of the decree, accepted by 
the administration, is sent to the general supervision 
section of the given people's procurator's office for in- 
spection and the application of any necessary measures. 

3. The Defendant in A Criminal Action 

In countries where authority is in the hands of 
the exploiting class, where there exist insoluble contra- 
dictions between state authority and the people, there is 
and can be no real safe-guarding of the rights of the 
accused in a criminal action. This question is resolved 
in an entirely different manner in the CPR, where the 
social and public interests of all citizens are main- 
tained as one unity. The lawful interests and rights of 
each individual citizen are near and dear to the party 
and government and are a cause for their constant con- 
cern. The interests of the state are also dear to every 
upright citizen. 

The Constitution of the CPR and other laws extend 
to citizens broad democratic rights and assure them of 
real, actual guarantees. The maintenance of the sub- 
jective rights of citizens is an important side of 
people's democratic legality. The indissoluble connection 
between the maintenance of the rights of the citizen 
with legality in the operations of state organs is mani- 
fested particularly clearly in a criminal action. Con- 
cern for the maintenance of the rights of the individual 
in a criminal action is not limited merely to guarantees 
of the rights of the accused.  Legal rules safeguard 
the rights of all other persons participating in the 
trial. People's democratic criminal procedure, formed on 
principles of socialist democratism, is not limited to 
the fixing of the formal rights of citizens, but actually 
secures these rights. In view of this the question of 
legal guarantees has great significance and, in particu- 
lar, the question of legal guarantees for the accused. 
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Ttf*/*dttfese■>"S«flfite«S^eä8SShire the steadfast observance of 
f|^fSa?alSCbeWa fast rule, aids In carrying out 
pe?ple?s democratic justice. During the stage of preli- 
minary investigation the accused has the right to detenu 
himself. He M an active participant m^the action^  , 
ma-intainine his rights and lawful interests. At tms   _. 
s?aS asthroughout Chinese criminal procedure, the secu*- 
?ntS!f hrSd leeal rights for the accused is not con- 
trfd?ctory with the golls and tasks öf people's democrat, 
tic criminal procedure. The investigation leads t^con^ 
crete results and proof in the matter is established only 
with the obligatory observance of rights extended to the 

accused.   ^ ^  ^ &  Chinese criminal action is ^ 
that'person against whom sufficient evidence on the com- 
™i*rfr£tlf  süec?fic crime is available and against whom 
SnTndlctm^ris'read according to established procedure 
THP Qvqtem of leeal acts which comprise a criminal action 
Includfan important act at the stage of.preliminary in- 
vestigation, by means of which a person is singled out 
aTthf de^Ädant. This act formulates the indictment 
and specifies the person against whom the ^riminaL pro- 
secution has been initiated and who is to be made auswer- 
ft? pfrr the criminal act.  In order to accuse a person 
lE is sufficient for the collected evidence to convince 
an ob4ctive investigator that the crime was committed 
by She perlon indict!^.  In indicting a person for a 
cfime-the Question of his guilt in the crime is not set- 
tled  This question falls within the competence of the 
people's cou??! and only the people's court can resolve 
the Question as to whether the defendant is guilty of 
the ?r!meindicated in the^formal i^ictment (and con- 
sequently, as a rule, in the declaration against the 
accused)or^not  ^ ^ ^ &. ^ ^ &        keni 

of the fight against, crime, does not cause and cannot 
cause a weakening of vigilance, nor+a wakening of the 
enerev of investigative and procurator organs in pro- 
Scut J"n° and expoting criminals, but it gurantees cit- 
izens a-ainst unfounded indictment and conviction.  If 
litnin;ist?gator is of the opinion that there is certain 
^nnbt as to the necessity of indicting a specific per- 
son thl  investigator does not have the right to draw 
uS th« indictment decree, but is obligated to collect 
sSpp\VeStarymmaterial after which it ^/-ided to drop 
th^" case or to make a formal charge. The indictment in 

Chinese criminal procedure has » »J^y ^SS Sit 
nature, that is, it can be directed only against tnat nature, 
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person suspected of committing the crime. Therefore a 
criminal action cannot continue in the case,where there 
is ho defendant, or where the defendant.has cnntracted 
an incurable illness,!has concealed himself ahd,cannot 
be located or has diedi 

Extremely significant is the question of the 
moment of the charges against the accused and the: formal 
indictment. Here the practice of the investigative or-* 
gans of the CPR strive to avoid excessive speed in .bring- 
ing charges against the accused, as well as undue slow-v; 

ness, including artifical delays. The placing of a£per- 
son under criminal responsibility in the organs of the 
procurator's office is conducted by the investigator 
drawing up a motivated document of charges against the 
accused. This document must be ratified by the procur- 
ator. In preferring formal Charges, the investigator 
verbally explains to the accused the significance of 
this document. Subsequently the charges are signed by 
the accused and the investigator, and the accused is 
interrogated on the spot with regard to facts indicated 
in the charges. 

For cases which are investigated by organs of 
state security, formal charges are not made. However, 
in cases where the arrest of the accused is essential, 
the organ of state security makes out a warrant for the 
arrest of the suspect, which is approved by the head of 
the organ of state security and sanctioned by the pro- 
curator, and which contains the charges against the ac- 
cused. This document replaces the formal charges of 
criminal responsibility. 

If there is no necessity for arrest, calling the 
suspect to the investigator's office—handing him the 
notification to appear as defendant—is the act of charg- 
ing this person with criminal responsibility. In this 
case it is sufficient to send a summons or decree calling 
for the person to appear before the investigator, in or- 
der that this person be formally charged. It is extremely 
important for the accused that he be presented charges 
with a formulation of the charges and the legal qualifi- 
cation of the act committed so that the causes for the 
charges be brought out, that is, that the evidence be 
indicated on which the charges are based. Therefore the 
lawlo provides a hard and fast rule according to which 
the organs which have made the arrest or detention are 
obligated within 24-hours after the detention or arrest 
to question the person arrested or detained and to free 
this person immediately if there are no grounds for the 
arrest or detention. These regulations in the CPR, with 
nö  -  code of criminal procedure, are subject to ex- 
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tensive interpretation, according-to 'which it is estab- 
lished that after a person has been'accused, wit|f or 
without arrest, formal charges must be brought, within 
24-hours^ In the organ of state security, besides the 
arrest order> the accused, being; under guard, is pre- 
sented with a special document,wHich contains the charges 
against him/ in the process of investigation, after the 
questioning of the accused upon arrest. This document 
is drawn up by the investigator, as a rule, when he pos- 
sesses enough evidence to. make it possible for him to 
formulate charges clearly and concretely« After the pre- 
sentation of written charges the investigator once again 
questions the accused on all points of the charges. Un- 
til these written charges are presented the questioning 
does not bear such a concrete nature in respect to each 
section of the indictment, while the accused is question- 
ed about the crime in general and he is informed of cer- 
tain evidence which testify to the fact that the investi- 
gator is informed on the crime. 

If the person was not arrested, he is questioned 
upon appearing before the investigator, and at the be- 
ginning of the interrogation the investigator informs 
the accused of the crime for which he is charged and the 
basic evidence possessed by the investigator. After the 
presentation of charges and before the interrogation, the 
investigator obtains the signature of the Accused on ap- 
pearing in court. In all investigative organs, at the 
beginning of the interrogation, the investigators ex- 
plain to the accused that confession of guilt and dis- 
closure of all.facts pertaining to the crime provide 
circumstances which mitigate the guilt.  "This means that 
with the exception of hardened revolutionaries who are 
conducting subversive activities or who have committed 
serious crimes in the past, whom the people hate, who 
stubbornly refuse to confess and who should be prosecuted 
as formerly to the full extent of the law, all persons 
confessing and showing repentance, independent of whether 
they have committed crimes in the past or engaged in sub- 
versive activities at present, can as a rule count on 
clemency when their case is tried."19 

v, •  ViewinS th« testimony of the accused as a means 
of his defense and at the same time as a source of evi- 
dence, criminal procedure in China does not provide for 
warning the accused against perjury and refusal to tes- 
tify.  The interrogation is conducted in such a manner 
that a complete and clear  picture be obtained of the 
facts bearing on the case. It is forbidden to use co- 
ercion in order to force the accused to give testimony 
or confess his guilt. As early as 1943 in Yenan the 
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Central Committee of the CPC and Comrade,Mao Tse-tung pro- 
claimed the famous "nine directives," including the nec- 
essity ~to eliminate Coercion in giving testimony and to 
take testimony at Its face value. .Speaking at the Eighth 
All-Chinese Coftgress of the CPC,.Minister of Public Secur- 
ity Lo Jui-<jhing stressed that the. useHof! .any coercion 
on the. accused "is a subjective, anjtir|farxist method., 
which will definitely lead to '-$&& increase in the forces 
of the enemy,"20 At the same time Lo Jui-ching indicated 
that beginning with the Second Civil Revolutionary; war 
the CPC was accenting the intention,of investigative or- ; 
gans and the court on the inadmissibility of using any 
measures of coercion against the defendant ,21 

In criminal procedure in the CPR the testimony 
of the accused- did not prevail over ail material in the 
case and is not considered to be "the king of evidence"; 
each testimony by the accused must be carefully veri- 
fied and backed by other evidence.22 During the course 
of preliminary inquiry the content, nature and qualifi- 
cation of the indictment can change. In all these cases 
the charges are not presented anew, but the accused is 
interrogated by the investigator if this is necessary 
in order to clarify or pin down any circumstances of 
the changed situation. After the investigation the in- 
vestigator draws up a document which indicates the new, 
final form of the indictment. Upon acquainting himself 
with all the materials of the case and the new formu- 
lation of the indictment the accused has the right to 
present a petition and express his wishes on the case. f 

Thus even during this period of inquiry the right of 
the accused to defend himself is maintained. 

An exception from this general rule are cases 
whereby the investigation establishes that the accused 
has committed a new crime unknown to the investigators, 
or that the necessity has arisen to investigate more 
than one act. In such cases the accused is presented 
with a new indictment and he is interrogated on the 
contents of this indictment. Criminal procedure in 
China proceeds Eh such cases from the point that the 
rights of the accused are being infringed if he is kept 
in ignorance of the fact.that the indictment against him, 
originally containing, for example, one specific crime, 
has altered substantially and several other acts or pro- 
ceedings have been instituted by another investigative 
organ. Chinese criminal pr9cedure thoroughly adheres 
to democratic principles in'relation to all those in- 
volved in the case, including the accused, placing him 
as one of the parties and granting him special rights. 
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The accused in a criminal action is not the object of the 
arbitrary will of investigative organs- but the subject 
of legal rights, for the maintenance of which ,laws of the 
people's democratic state stand» 

The legal position of the accused is cimilicatedk; ' 
He is at the same time«the subject of rights^ the-Source 
of evidence and a possible object of punishment. Proceed^ • 
ing from this position, legislation and practice grants 
the accused broad rights and established limits which can ■ 
be used in respect to the accused for successful investi- 
gation of a crime. Certain measures of legal compulsion 
may be used against the accused. The use of these measures 
is accompanied by observance of the rules guaranteeing the 
rights and lawful interests of the accused. These rules 
substantiate the necessity of measures which limit the 
use of steps within a definite framework and period of 
time in'establishing a definite order of application. . 

. The basic right of the accused is the right of 
defense in the broad sense of the word, whereby defense 
includes everything that opposes the indictment, refut- 
ing it or weakening it. The right of defense in this 
sense is granted to the accused from that moment when 
he is presented with formal charges.23 In order to suc- 
cessfully implement his rights of defense the accused 
must know his rights. Therefore the investigator, in 
questioning the accused at the time of the formal charges, 
explains the right^>of the accused. The accused has the 
ri.^ht of objective investigation. This means that the 
organs of investigation during the process of investi- 
gation of the case must collect evidence independent of 
whether the evidence is for or against the accused. The 
accused has the right to participate in the preliminary 
investigation, in particular, to give explanations, tes- 
timony, petition, challenge the investigator, appeal the 
actions of the investigative organs, participate in in- 
vestigations by experts, become acquainted with the trial 
materials after the investigation has been completed.  If 
the accused, upon becoming acquainted with the materials 
of the case, upon completion of investigation, enters any 
well-founded petition for supplementary investigation, the 
investigator Is obligated to continue the investigation 
and verify the facts indicated by the accused. If these 
petitions, in the opinion of the.^investi^ i I ' "\^"7 . ...';*,;.vv* 
gator, are not well grounded and Intended":to delay the 
process, the investigator has the right to refuse to 
conduct supplementary investigations. . 

In the statement acquainting the accused with the 
materials of the investigation, the investigator of the 
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people's procurator**s office* must show cause why he had 
rejected the petition of the, accuseds In the organs of 
public Safety, upon rejecting petitions of the accused) 
the investigator draws Up his cöißmehtS on the petitions 
and adds them to the rebord acquainting the accused with 
the materials of the case, where th<l petitions had been 
entered. The accused has the right to" acquaint himself 
with the formal indictment in order.to inform;;the court 
even before the trial begins on evidence which, in his 
opinion, must be verified at the inquest. In order to ., 
furnish the accused with sufficient time to acquaint him- 
self with the formal indictment and in order to assure 
the rights of defense, it is provided that the court sum- 
mons, a copy of the formal indictment and determination 
by the preparatory session on binding over for trial 
be handed personally to the accused no later than three 
days before the court hearing begins. From the moment 
when the accused receives the court summons, a copy of 
the bill of indictment and determination for bringing 
to trial^ he becomes a defendant, that is a decision 
has been made to bring him to trial. The term "accused" 
is broader than the term "defendant." Every defendant 
is an accused, but not every acöused is a defendant. 
Only those who have been brought to trial are defend- 
ants. 24 After the determination of the preparatory ses- 
sion; to bring to trial, upon handing the accused the 
above documents, he is explained his rights during the 
court-room session and from this moment the accused has 
the right to enlist the aid of counsel. The accused, 
being in custody, receives this communication by means 
of the administration of the place of imprisonment., 
and if the accused is at liberty—the secretary of the 
people's court or the militia functionary delivering 
the documents. An explanation of the rights of the 
accused before the trial makes it possible for the ac- 
cused to formulate petitions which he might later raise 
before the court, and he can secure the aid of counsel 
and work out his defense. This is a real implementation 
of the rights of the accused. The position of the accused 
before the court differs substantially from his position 
at the preliminary inquest. The participation of the de- 
fendant in the trial gives him new and Supplementary pos- 
sibilities to defend his rights and lawful interests. 
In court the accused is a party to the case and he par- 
ticipates in the judicial investigation, in the examina- 
tion and verification of each piece of evidence. During 
the preliminary investigation stage the accused usually 
does not participate and is not even present at the es- 
tablishment and consolidation of evidence in the case. 
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The accused acquaints himself with all materials after the 
completion of the preliminary examination* 

The legal rights of the defendant are implemented 
moire fully in the trial phase» Chinese criminal process 
secures ah actual implementation of.rights bestowed on 
the accused and necessary'for attaining the goals placed 
before socialist justice. A real guarantee of the imple- 
mentation of the rights of the accused for defense dur- 
ing the trial stage is the right to turn over: the defense 
of his case to counsel. The use of counsel* is not a form- 
ally enunciated norm but a right actually enjoyed by the 
accused. If the accused does not have the aid of counsel 
in cases where he must, the acting chairman must appoint - 
counsel for him or allow a defense counsel to participate, 
for whom the defendant or person who is conducting the 
defense has petitioned. 

Before the beginning of the judicial examination 
the acting chairman must explain to the .accused his 
rights in a form understandable to him, in order that the 
accused may make full use of his rights of defense. After 
this the accused has the right to challenge both the court' 
as a whole as well as an individual judge, as well as the 
procurator, the secretary of the court session and the 
interpreter. This right of the accused assures a more 
unprejudiced and objective trial. Directly participating 
in the trial (criminal procedure in the CPR.does not.al- 
low a case to be heard in the absence of the defendant) 
the accused at the same time participates in questioning' 
witnesses, experts and other defendants; in judicial 
examination; in all actions taking place during this 
stage, which make it possible for the defendant not only 
directly to receive evidence, but actively to participate 
in the establishment of new justifying circumstances in 
the refutation of evidence upon which the indictment is 
based. The accused participates in the debate if he is 
not making use of counsel and, finally, has the last word 
before the court meets to pass sentence. 

The presentation of such broad rights to the de- 
fendant actually insures his active participation in the 
trial. All rights granted to the accused are to be en- 
joyed by him fully, independent of whether he is aided 
by counsel. It is necessary to note and stress the 
principle of equality:bBfore the court of both sides in 
the case; This equality is expressed fully and thorough- 
ly in Thinese criminal procedure.  Individual cases of 
violating this principle cause review of the case by an 
appeal court or within the framework of the supervision 
system. Chinese criminal procedure,.creates the conditions 
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for the active participation of the accused and for his 
defense at definite stages of the process. Practice has 
dictated ä äitüätlon -whereby neither the investigator 
nor the court call require the accused to prove his in- 
nocence of the* charges, just as these organs cannot 
consider the charges to have been proved only because the 
accused has not proved his innocence. A guarantee of the 
correct examination of a case in court is the obligation 
of the court objectively to collect and examine evidence 
both for the indictment and for the accused. The partici- 
pation of the defendant in the trial and the implementa- 
tion of his lawful rights do not cease with the passing 
of sentence. After the passing of sentence the defend- 
ant or his counsel, or both, have the right to verify 
whether the record of the trial is correct. Upon es- 
tablishing inaccuracies in the coUrt record, as well as 
distortions and omissions, they can petition before the 
chairman of the court to alter the record. An inherent 
right of the defendant before the sentence becomes valid 
is the right to appeal the sentence to a higher court 
and the right to participate personally in this stage of 
the process. The council for the defense can participate 
in  review of the case by the appeal court. 

During the review of the case by the appeal court 
the accused also is one side to the case, possessing the 
right to challenge judges ;of the second instance, the 
right to speak before the court and present new evidence 
or petitions. In cases when the court of the second in- 
stance reviews the case along with a judicial investiga- 
tion, the accused has all the rights he had in the courts 
of the first instance. Finally, after the sentence has 
become valid the convicted person has the right to peti- 
tion the court or procurator to review the case in the 
judicial supervision system, but without his personal 
participation at this stage of the process. These are 
the guarantees given the accused in Chinese people's 
democratic criminal procedure. 

4. Measures of Legal Compulsion 

Criminal procedure in the :CPR is set tip in such a 
manner as to guarantee the rights of the individual to a 
maximum. The Constitution (Articles 89, 90) guarantees 
the inviolability of the individual, home and confiden- 
tial correspondence. These guarantees are attained by 
giving the accused broad rights by means of which he can 
refute the indictment. However, the task of uncovering 
crime and the punishment of the guilty party demands in 
certain cases the use of measures of legal compulsion, 
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which are not means of punishment but are used for sup- . 
pressing attempts by the accused to hinder.the carrying /.. 
out of justice. Measures of legal compulsion*are,used 
in order to stop the criminal from flight, to s£op himv,»;.,■■■ 
from avoiding investigation arid trialy from .dedtroyihg ' - 
material and other evidence, from falsifying-evidence, 
from committing another crime, and, finally, in order, 
that the accused does not commit suicide. 

We should note that measures of legal compulsion 
present a right and not an obligation for the organs of 
the procurator's office, investigation and the court. 
Measures of legal compulsion are applied not to all ac- 
cused, and if they are accused, depending on certain 
conditions: the degree of public danger of the crime; 
the weight of evidence; the amount of damage caused; the 
condition of health of the accused, his profession, pub- 
lic opinion. Since measures of legal compulsion substan- 
tially affect the rights and interests of citizens, cases 
of application of these measures are carefully regulated 
in legislation and practice. This is a method which . 
maximally guarantees the interests of the person and at 
the same time the interests of justice. 

The correct application of measures of legal com- 
pulsion is assured by the strict supervision by the 
people's procurator's office over the organs of investi- 
gation and the court.  In the struggle against counter- 
revolution the people's procurator's offices of all 
levels actively worked on control and approval of the 
arrest of criminals and for the institution of criminal 
proceedings in court, made early arrests of counter- 
revolutionists .and other criminal elements, instituted 
criminal proceedings on the basis of law, and turned over 
cases for court trial. By means of supervising court 
trials the organs of the procurator's office prevented 
and corrected several mistaken arrests and erroneous cases 
and guarded the democratic rights of the people.25 
In the theory and practice of Chinese criminal procedure 
measures of legal compulsion in the broad and narrow 
sense are distinguished.  In the broad sense of the term 
measures of compulsion mean the actions' of investigative 
organs which limit the rights and interests of   h per- 
sons involved in a case in any way. These actions include 
arrest, detention, house arrest, cognizance, compulsory 
appearance at court, property confiscation, search and 
seizure. Measures of legal compulsion in the"narrow sense 
of the word include measures assuring the appearance of 
the accused before the organs of investigation and the- 
court. This section of the work will deal with these 
measures of legal compulsion, since these measures, uh- 
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derstood in the broad sense of the word, comprise inves- 
tigative actions for establishing evidence or implement- 
ing possible civil action br confiscation öf property. 
The law bestowä the righto tö the organs of the coupt, 
the procurator's offid#'aüd organs of investigation to 
apply the following measures of legal compulsion uhcfer  ••■,.■.•.. 
definite conditions: s^^^Bst; 2) cognizance for. ap^v-,.,-.. 
pearance for questioninglipon the summons of the investi- • 
gator or the court; 3) house arrest; 4) detention. Ar- 
rest is the most severe measure of legal compulsion, and 
therefore the Constitution of the CPR (Article 09) fur- 
nishes hard and fast rules which must be observed in tak- 
ing an accused into custody:  "Freedom of the individual - 
in the CPR is inviolable. No citizens can be subjected 
to arrest except by the decision of a people's court or 
with the sanction of the people's procurator's office." 
Violation of this constitutional provision brings with 
it criminal responsibility:  "In respect to persons res- 
ponsible for the unlawful arrest or detention of citizens:, 
the people's procurator's office shall conduct an inves- 
tigation; if these unlawful acts were committed out of a 
desire for vengeance or with the intention of inflicting 
harm, or with the aim of personal gain, as well as other 
personal motives, the guilty parties shall be held crimi- 
nally responsible."26 

As has been indicated, in taking measures of 
suppression, certain circumstances must be considered 
which make it possible to determine what measure of sup- 
pression must be taken in respect to a given lawbreaker. 
For example,, in choosiag to take a person into custody 
the order which determines this measure must proceed f^om 
whether the.arrest of the accused is for counter-revolu- 
tionary; crimes or for crimes which are punishable by the 
death penalty or imprisonment.27 In a speech at^the 
Eighth All-Chinese Congress of the CPC, Minister.of^übXic 
Security of the CPR, Lo Jui-ching, stressed that*ifieasures 
of legal compulsion, particularly arrest, should not be 
used identically for all persons accused of crimes, that 
in applying these measures it is necessary to proceed 
from the concrete historical circumstances, the policy of,. 
the Party and the .government, and the person of the ac- 
cused, fThe establishment of rigid control over arrest 
and executions of counter-revolutionary elements," he said, 
"was a measure of decisive significance. The CC of the 
Party has always,insisted on a circumspect approach to 
the arrest of Counter-revolutionary elements ^ ' .... in 
1951, during the high tide of the first movement for sup- 
pressing counter-revolution, it was decided, not to arrest 
counter-revolutionaries who could be left at liberty—the 

-Ö5- 



arrest of such persons was considered to be a mistake . .» 
. «2d .. 

The humaneness of the people's democratic state 
is expressed in the fact that in respect to seriously ill 
persons accused of crimes, women inj^e .final stages: of, 
pregnancy and nursing mothers,: arre^'can be replaced by 
watch over the place of residence or by cognizance.29. 
A substantial guarantee of the rights of the accused is 
the system of arrest, which eliminates, its unlawful ap- 
plication. Arrest is possible only on the basis of a • 
decision by the people's court or with the sanction of 
the people's procurator's office. With an affirmative 
decision by the people's court or the sanction of the 
people's procurator's office, the arrest is made by the 
people's court, the people's procurator's office or 
organs of public security. The people's procurator's 
office gives sanction for the arrest to the organs of 
public security.30 A decision by the court to arrest 
a person accused of a crime is signed by the chairman of 
the court, and the decision of the people's procurator's 
office to arrest a person is signed by the chief procur- 
ator of the given people's procurator's office.  In or- 
der to receive the sand&ton for arrest, the investigator 
of the people's procurator's office or organ of public 
security draws up a paper showing cause which,' together 
with the materials of the case, is transmitted to the 
procurator for perusal.31 

The main task of the procurator in checking mat- 
ters with the purpose of receiving sanction for arrest 
is an examination of the correctness and sufficiency 
of evidence of crime. Without a clear presentation of 
the crime committed and its perpetrator, the procurator 
does not resolve the question of arrest.  In case of 
receiving insufficient material or materials which con- 
tain no foundation for basing the responsibility of the 
accused, the procurator returns the case to the investi- 
gator for a supplementary collection of evidence and, 
at the same time, refuses to sanction the arrest.32 
In order to arrest a person it is necessary to have a 
warrant for the arrest issued by the people's court, 
the procurator's office or an organ of public security, 
made out after the passing of the decision to make the 
arrest or the receipt of the sanction. The warrant for 
arrest is presented or read to the accused during the 
arrest. After the arrest the organ which is carrying 
out this action informs the family of the arrested per- 
son of the reasons for the arrest and the place of con- . 
finement of the prisoner, with the exception of cases 
.whereby this might influence the course of preliminary 
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investigation or where such notification is impossible.33 
If persons being placed under arrest offer resistance, 
those persons making the arrest have the right to use 
suitable measures of coercion, and if necessary-<-weä- 
pons.34 A guarantee for citizens against unlawful ar- 
rest and confinement arte the rules in Article 11'öf; the 
Regulations on Arrests äiid Detentions in the CPR. Accord- 
ing to these Regulations organs which make an arrestare 
required to question the prisoner within 24-%ours follow- 
ing the arrest. If it is established that there is no 
basis for the arrest, the prisoner must be -released immed- 
iately. Article 42 of the Regulations on Labor Re-educa- 
tion in the CPR provides that in cases whereby the legal 
period of imprisonment for persons whose cases have not 
yet been decided has passed, and the investigation or trial 
has not yet been completed, the jail where the prisoner is 
held previous to trial must inform the organ which sent 
the prisoner to this jail of this fact with the aim of 
coming to a rapid decision. These instructions present 
a certain guarantee of observing proper periods of pre- 
trial imprisonment. When comparatively insignificant 
crimes have been committed, the arrested person:,can be 
freed on cognizance. Custody as a means of suppression 
is allowed only after the arrest and interrogation of the 
accused. The period of time during which the accused is 
in custody before sentence is passed is included in the 
sentence handed down by the court. Persons who have been 
arrested as a means of suppression and whose case has not 
yet received sentence, are kept in areas of preliminary 
confinement where, if this does not hinder the conduction 
of the investigation and the trial, they are put to work.35 

A medical examination of the accused must be made 
upon placing the.accused in custody. Custody is forbidden 
(with the exception of persons having committed serious 
counter-revolutionary and other major crimes) under the 
following conditions: 1) if the accused is mentally ill 
or has a highly infectious disease; 2)  if the accused 
is seriously ill and imprisonment would be dangerous for 
the prisoner; 3) if the prisoner is pregnant and, if a 
period of 6 months has not passed since childbirth. 

Persons in the above categories should be, de- 
pending on concrete1 circumstances, placed by the organs 
under which they are in custody in a hospital or put 
under care,,or placed in other suitable facilities.3° 
Besides the'fact that %he procurator's office sanctions 
arrestr or refuses to do so,, in turning over a case to 
the people's court it verifies the correctness and ad- 
visability of keeping a given person under custody and 
only after this can the case proceed to the people's court. 
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The effectiveness of work in verifying and ratifying ar- 
rest is well grounded only if the quality of investiga- 
tion is highj for the work of the procurator's office in 
verifying and ratifying arrest is inseparable from the 
work on increasing supervision over the investigation. 
The activities of the procurators; in this field can- 
not be carried i§s|iiij without a connection with the in- 
vestigation. Only under the condition of such contact 
do these activities insure the lawful prosecution of 
criminals, the preservation of the interests of the 
state and the people, as well as the successful develop- 
ment of socialist construction.37 

Depending on the concrete conditions and the per- 
son of the accused, the organs of investigation, the court 
and the procurator's office can replace jailing with a 
milder means of suppression. In particular, persons who 
have come forth with ä voluntary admission of guilt and 
those who have confessed to their crimes can be allowed 
to remain out of custody. Another and milder method of 
suppression can be chosen for them. A special system 
has been established for arresting deputies of the All- 
Chinese Assembly and local assemblies of people's rep- 
resentatives. This sy&$9m guarantees the inviolability«^ 
of deputies—the elected representatives of the people.-^ 

A deputy of the All-Chinese Assembly of People's 
Representatives cannot be arrested without the permis- 
sion of the All-Chinese Assembly of People's Repre- 
sentatives, and during the period between sessions— 
without the permission of the Permanent Committee of 
the All-Chinese Assembly of People's Representatives. 
Deputies of local assemblies cannot be arrested during 
the period of the sessions of the Local Assemblies of 
People's Representatives without the consent of the 
Presidium of Assembly of People's Representatives.. 

Cognizance. Criminal procedure in China makes 
use of personal cognizance as well as property cognizance 
or bail, cognizance by a state institution, social organ- 
ization, enterprise, peasant household or family, that is 
six types of cognizance. At present the most common form 
is personal cognizance, and in certain cases—property 
cognizance or bail. The remaining forms of cognizance 
have not been used in recent times for various reasons. 
Cognizance by a private concern has not been used for the 
simple reason that there are almost no private concerns in 
the CPR. Cognizance as a measure of legal compulsion is 
applied to persons having committed crimes which are not 
particularly serious, who are in a condition of serious 
illness, demanding medical care outside prison, when the 
accused has neither the opportunity nor intention to com- 



mit suicide, mordet* or inflict bodily harm to someone, 
and when he ha$ no permanent residence» Cognizance is 
also used for, women in the last months of their pregnancy 
or hürslng mothers* Property cognizance or bail is used 
only in cases where it is impossible to apply personal 
cognizance. The property which has been put up for bail 
can belong to the accused or to another person. 

When the investigator decides to apply cognizance 
to an accused, he makes up an order for this and requests 
the accused to select persons to take him oh coghizasaee.. 
After the consent of the investigator to the proposed 
candidate, the persons chosen sign a cognizance deed and 
the investigator explains to them their obligations and 
responsibility in case of violation of the accused of the 
demands of the investigative organs.      • ... 

In practice the responsibility of the persons as- 
suming cognizance is as follows:  If the accused violates 
the rules stipulated in the deed, the investigator requires 
the guarantor to deliver the accused. If the guarantor can- 
not do this.and it is established that he has premeditatedly 
and consciously aided the escape of the accused, the guaran- 
tor is made criminally responsible. Under property cog- 
nizance or bail, the property or money Which has been 
designated reverts to the state if it is established 
that the guarantor has aided the escape of the accused. 
The property or money also goes to the state if they be- 
longed to the accused who had run away. 

House arrest means that the accused is required to 
live at the place of his permanent residence or at another 
stipulated place, known to the organ carrying out the de- 
Cisionson the measures of compulsion. House arrest can 
be carried out with, or without guards. House arrest is 
used for persons, who might contact witnesses and.other 
persons accused of the same"crime with the aim of falsi- 
fying evidence, plotting, etc.", as well as those who have 
valid reasons for substituting arrest by house arrest 
(for example, poor health of the accused, those who have 
committed crimes of a non-serious nature, last months of 
pregnancy, nursing newly born children), The decision of 
the investigator to apply house arrest is |ptified by the 
procurator if it is carried out by the investigator of 
the procurator's office, or by the chief of the organ of 
public, security if the decision is carried out by an 
investigator from these organs. The investigator there- 
upon informs the institution or enterprise where the ac- 
cused works of the necessity of executing the enactment. 
If the accused does not work, the communication is made 
to the office of public security at the place of residence 
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of the accused, 
f&&ention differs from arrest by the fact that 

arrest can be applied only to 'a person after !he is form- 
ally charged with criminal responsibility. X person can 
be detained who is suspected of committing a crimes be- 
fore charges are preferred. Arrest takes place*;only,on 
the basis of a decision of the court or the sanction of 
the procurator, while detention can be Carried out without 
a decision of the court or sanction of the procurator, 
by organs of public security. In addition, detention 
can be carried out by private citizens. Detention is an 
emergency measure and is permitted in cases strictly regu- 
lated by law, when organs of public security must take 
emergency measures of detention for conducting preliminary 
investigation (Article 5 of: the Regulations on Arrests 
and Detentions),, A person is detained: 1) during the 
direct preparation for or commission of a crime, or im- 
mediately after its discovery;2) when the victim or wit- 
nesses point out the given person as the one who com- 
mitted the crime; 3) when traces of the crime are found 
on the person suspected, near him or in his lodgings; 
4) upon escape or attempted escape; 5) if the detained 
person is able to destroy or falsify material evidence 
or might be able to arrange for corroborating testimony 
at the hearing; 6) when the identity of a suspect has 
not been established and if he has no permanent place 
of residence. 

In accordance with Article 6 of the Regulations 
on Arrests and Detentions each citizen has the right to 
detain forcibly and turn over a criminal to organs of 
public security, the people's procurator's office or 
people's court in order to decide his fate in the fol- 
lowing cases: 1) during the commission of a crime or 
immediately after its discovery; 2) when search for a 
criminal has been announced; 3) upon escape from prison; 
4) during prosecution. If the person detained offers 
resistance, those persons detaining the suspect have the 
right to use suitable measures of coercion, including 
weapons if necessary. 

The grounds for the detention of citizens as 
indicated in Articles 5 and 6 of the Regulations on Ar- 
rests and Detentions are exhaustive and need no expanded 
interpretation. In case of detention at the spot where 
crime is committed by a deputy of the All-Chinese Assembly 
of ieople's Representatives, the organs detaining him must 
immediately ask the consent of the All-Chinese assembly 
of People's Representatives or the Permanent Committee of 
the All-Chinese Assembly of People's Representatives 
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for the detention^9 In detaining a. deputy of a local 
assembly of people's representatives on the spot where 
a crime was committed the organ detaining the'deputy 
must immediately aök thö consent of the Presidium-of 
the Local Assembly of People's representatives.^ Organs 
which have carried out the detention must within 24-hours 
question the prisoner and, if there is a lack of grounds 
for detaining him, they must immediately free the prison- ; 
ner. In cases of relatively insignifican elftesthe■.. 
person detained can be released on cognizance.4i If or- 
gans of public security, as a result of interrogation, 
establish the necessity of arresting the person detained, 
they must within 24-hours after the detention present the 
people's procurator's office of the same level materials 
on the case and grounds for the detention. The people's 
procurator's office, within 43-hours after receiving the 
materials, must sanction the arrest or refuse to sanction 
it. After receiving the decision of the people's procur- 
ator's office the organs of public security must immediate- 
ly free the person, the arrest of whom has not been san&*- 
tioned. . 

In case organs of public security or the people's 
procurator's office do not carry out the aboye indicated 
demands, the prisoner or his relatives have the right to 
petition the organs of public security or the people's 
procurator's office to comply with these demands.4<£ If 
the detention was unlawful or if the demands of the law  , 
were not fulfilled as to receiving; sanction for the ar- 
rest, the organs of the people's procurator's office 
shall conduct an investigation of those persons respon-, 
sible for the unlawful detention of citizens. The guilty 
parties shall be held criminally responsible if these un- 
lawful acts were committed out of desire for vengeance, 
with the intention of causing harm, with the purpose of 
personal gain or other personal grounds.43 The rules on 
detention do not pertain to cases whereby the organs of 
public security detain persons for violating the social 
order, that is, for administrative violations. 

5. Investigative Acts 

After instituting criminal proceedings the investi- 
gator receives broad rights for conducting various inves- 
tigative acts which are necessary for deciding the question 
as to whether the case is to be-put to trial or dropped. 
The carrying out of certain investigative acts is regulated 
by law (for example, search, seizure); but independent of. 
whether these acts are carried out on the basis ofI law qr 
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established practice, all investigative acts are "carried;-!: 
out in accordance with the regulations of the Constitution 
on the equality of all citizens before the law, on the. 
freedom of the person of citizens, inviolability of the 
home and confidential correspondence.44 The violation of 
the rights .of citizensj which" are guaranteed by the'iion- 
stitution In carrying out investigative acts, is prosecuted 
by law:  persons guilty of violations are held criminally 
responsible.45; • Carrying out the demands of the Constitution 
in conducting investigations is assured by suitable selec- 
tion of investigative and procurator's office cadres from 
persons with good practical and political training and 
.dedicated to the people. 

But in investigating crimes, exposing criminals and 
carrying out various measures for combatting crime, the 
success of the operations of the investigative organ de- 
pends not only on the work of the investigators and pro- 
curators^, but primarily on the aid and participation of 
the broad masses. Without the support of the masses the 
operations of the procurators and investigative organs 
cannot be successful.  "The special organs should be sup- 
ported by the broad masses, and they should attract the 
masses," Lo Jui-ching said.  "They should form the back- 
bone in the struggle of the masses* Only if the opera- 
tions of the special organs are combined with the strug- 
gle of the masses will it be possible to eliminate the 
numerous counter-revolutionaries which remain and destroy 
even the most clever enemy."4" 

The worker masses are interested in the strict ob- 
servance of people's democratic laws, which express their 
basic interests. As a result of the great education work 
conducted by party, state and social organs, the masses 
are participating more and more actively in the consoli- 
dation of legality and the maintenance of the Social or- 
der.  Investigative and procurator's office organs, in 
conducting investigations on criminal cases, must be sup- 
ported by the masses, draw them into the struggle against 
crime, and they must not alienate themselves from the mas- 
ses and conduct their work in a secret manner. Minister 
of Public Security Lo Jui-ching, in his speech at the 
Eighth All-Chinese Congress of the CPC sharply criticized 
those employees of the organs of public security who con- 
ducted their operations in liquidating crime in the coun- 
try isolated from the masses, working in a secretive man- 
ner. Lo Jui-ching characterized these methods of combat- 
ting crime as vestiges remaining from the reactionary rul- 
ing classes.47 Declarations by private citizens on crimes 
committed, detention and delivery to militia organs of 
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criminals, aid in catching criminals, guarding the scene 
of the crime, appearance of witnesses to crimej etc,, 
are forms of aid rendered by the public in exposing crimes 
and punishing the guilty. Based on. the support of the mas- 
ses the investigator must take all measures required from 
him to expose the crime and catch the criminal* by carry^ 
ing out various investigative acts which are based oh the . 
knowledge of special sciences» All investigative acts are,' 
as a rule,'carried out by the investigator directly,, but 
if the necessity arises to carry out any operations out- 
side the territory of the investigation sector, the in- 
vestigator may assign this to another investigative organ v 
or the court by addressing a specific request* 

The system of procedural forms and methods of 
carrying out all investigative operations in criminal pro- 
cedure in the CPR are aimed at guarding the rights of the 
individual and the interests of the.investigation for the 
purpose of the subsequent ascertation of the truth in the 
sentence by the peopleTs court, if the materials of the . ' 
preliminary investigation make it possible for the inves- 
tigator and procurator to decide that the case should be 
brought to trial. Investigative operations make it pos- ; 
sible for the investigator to collect evidence both jus- 
tifying the accused as well as implicating him in the 
crime. 

Planning the Investigation 

A correctly organized investigation must be carried 
out in strict accordance with the principles of people's 
democratic criminal procedure, with the use of data pro- 
vided by the natural and other sciences adapted to the 
purposes of investigation.;.. The principles of dialectical 
materialism form the basis for a scientific investiga- 
tion. Methods used in the process of investigation should 
fully correspond to the situation, conditions .and circum- 
stances of each concrete crime. In order to achieve the 
best results in investigation, greater effectiveness and 
rapidity of investigation, planning of investigation has 
been introduced into Chinese criminal procedure. This is 
carried out for each concrete case being handled by the 
investigator as well as planning of investigation for all 
cases which are simultaneously being investigated, "The 
drawing up Of a plan of investigation is ah important  . 
method of developing the habit ofplanned,operations."^8 

Planned investigation is extremely significant. The suc- 
cess of the entire investigation depends on the planning 
of the investigation, the specific investigative opera- 

-9> 



tions, the orderliness.and timeliness. The basic task 
of investigative planning consists in correctly determ- 
ining the direction of investigation,, according to the 
concrete materials of the case, proceeding from its 
peculiarities.    The most important questions which need 
verification should be determined. The nature of the 
investigative operations should be determined, witb the 
aid of which it will be possible to verify all questions. 
A sequence should be established for carrying out inves- 
tigation operations and a time schedule should be determ- 
ined. The planning of investigation assures the effective 
direction of the investigation by the procurator, who -is 
following the investigation, and makes it possible for him 
to turn the investigation in the right direction. 

The plan of investigation in Chinese criminal pro- 
cedure is not something rigid which must be followed once' 
it has been established. New facts may be uncovered dur- 
ing the course of investigation. The plan is supplemented 
during the course of investigation and changes in accord- 
ance with the results of investigation, but only the plan 
gives a guarantee to the investigator that nothing sub- 
stantial will be overlooked, that he will not spend all 
his time on matters of secondary importance and will be 
able to conduct his operations in a succession which will 
assure the best effect of these operations. The time of 
drawing up the plan has great significance. An ill-timed 
drawing up of the plan may lead to a situation whereby ■ 
the investigator, not yet well acquainted with several 
important circumstances of the case, will incorrectly 
determine the path of investigation and due to this will 
not carry out in a timely manner important investigative 
operations. If the plan is .drawn up too late it is pos- 
sible that important operations will not be carried out 
in time, and consequently, certain evidence might dis- 
appear and it will be more difficult to expose and cap- 
ture the criminal. Attaching great significance to the 
time for drawing up the plan of investigation for a con- 
crete case, criminal procedure in the CPR stipulates that 
the investigator must draw up the plan immediately after 
the procurator has ratified the declaration on the insti- 
tution of criminal proceedings or upon receiving instruc- 
tions from a procurator to carry out an investigation on ■ 
a case opened by another investigative organ (for example, 
if a case comes to the procurator's office from organs of 
public security, or from another procurator's office, or 
is returned^from the people's court for supplementary in- 
vestigation; .^ The plan of investigation is drawn up in 
sucn a manner that sufficient materials will be collected 
for each case to form a basis for the investigator and proc- 
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urator to deeide whether the case should be continued or 
dropped, In drawing up the plan, the.investigator pro- 
ceeds from the cohcrete circumstances of the case, a cor- 
rect comprehension of the peculiarities, of the specific 
base and th& nature of the investigation to be undertaken. 
He takes into consideration the possibilities, the'time 
during which the investigation must be; carried out, as 
well as possible difficulties he may meet (luring the in- 
vestigation and methods of. overcoming, them,-' In drawing 
up the plan the Investigator determines the main guide 
lines of the investigation and the main version of the 
specific case, not seizing upon many versions at once,, and 
conducting parallel verification. An approximate diagram, 
of a plan, taken as a result of the generalization of the 
experience of investigators in drawing up plans, breaks 
down to the following: 1) a concise outline of the case 
and the version which is to be verified; 2) the order; of 
conducting the investigation, that is, an indication of 
the questions which must be checked,; 3) determination of 
the period for verifying the questions, and the' stages 
of investigation in general; 4) the investigative oper- 
ations and the periods for carrying them out; 5) gener- 
alizing results of fulfilling the plan, chiefly self- 
verification with the aim of bringing out shortcomings 
in the planning and fulfilling of the plan. 

In drawing up the plan the investigator coordi- 
nates it with the chief procurator of a.given peoplefs 
procurator's office (in organs of public security—with 
the chief of the organ) after which the investigation 
begins. In the process of investigation, äs has been 
indicated above,the investigator on his own initiative 
or on the instructions of the procurator who is follow- 
ing the investigation, introduces suitable changes in 
the plan, which are called for by the course of investi- 
gation. During the course of investigation the investi- 
gator, carrying out complicated investigative operations, 
draws up in addition a plan for carrying them out. In 
following this plan, the investigator, depending on ,the 
specific circumstances of the case, carries,out the fol- 
lowing investigation operation. 

Inspections. Inspection of the scene of the crime : 

in Chinese criminal procedure is viewed as the initial in- 
vestigative operation-and is undertaken with several pur- 
poses in mind. In the first place, the purpose of the 
inspection is the discovery;of the criminal or at least a 
determination of a group of persons, among whom he can be 
found. In the second place, the circumstances of the crime 
are studied, in order to more accurately understand; the 
crime which has been committed and the interconnection 

-95- 



between the actions of the criminal arid his intentions. 
In the third place, the purpose of inspection consists 
in discovering, collecting.and' preserving material evi- 
dence and traces1 of the crime-. In inspecting the'"scene 
of the crime the necessity always arises of finding, col- 
lecting and preserving clues pertaining to the cr'ime arid.,, .••„• 
material evidence for a subsequent examination by experts. 
This purpose is served by the investigation sack and the ■ ■ 
investigation casej created by the Shanghai Institute Of 
Forensic Medicine Expert Examination, which are given to 
the operatives of the technical examination section of 
the criminal investigation division of the Ministry of 
Public Security. These operatives participate in the 
inspection. At present an inspection usually.takes-place 
in the presence of witnesses by persons from organs of 
public Security and a representative of the procurator's 
office (investigator or procurator), who is heading the 
inspection. In necessary cases, usually in inspecting 
the scenes of crimes such as murder, robbery with break-   ,; 

ing and entry, arson, etc.> experts are called in to 
participate. The scene of the crime is guarded by the 
organs of public Security until the arrival of operatives. 
Persons from organs of public-security can carry out cer- 
tain essential acts during the inspection under the dir- 
ection of the investigator. The inspection is conducted 
in the order of the location of objects to be inspected; 
everything is inspected in the same sequence as each in- 
dividual object meets the eyes of the persons conducting 
the inspection.  In murder cases with the participation 
of a forensic medical expert, a preliminary superficial 
examination of the body is made on the spot, after which 
the body is sent for autopsy. The results of the inspec- 
tion at the scene of the crime are entered in the records, 
a map is drawn up of the scene of the crime, which is photo- 
graphed according to methods of operative photography. 
The forensic medical'expert oT physician called in to make 
the examination writes up a report on the inspection of 
the body. The report on the inspection.of the scene of 
the crime and the report with the plan of investigation, 
plus all photographs, are signed by the persons conduct-, 
ing the inspection plus witnesses. If the investigator 
was net able to leave for the scene of the crime immediately 
to make an inspection, and, upon arriving at the spot, 
establishes that changes have taken place, he must still 
conduct the inspection. Where necessary material evidence 
and possible clues to the crime, after their seizure and 
fixation, are sent for expert examination to the crime 
laboratory of the.criminal investigation division. All 
examinations of material emanating from the inspection of 
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a crime are usually conducted within 24-hours, with a 
maximum of 48-hours. The conclusions of the lab experts 
are presented together with a'report on the inspection of 
the öcerie öf the crime,and other materials to the,organ 
deciding whether.criminal proceedings should be instituted. 
The technical.examinationosection (crime lab) draws up a . 
"special note book'!, on the case, which giV6S.ä complete 
picture of the inspection of the scene of th£berime and   i 
includes a description of the operations of those persons 
who conducted the inspection, as well as the conclusions 
of the crime lab examinations. - As an example, we can 
mention the "Inspection-Examination Notebook in the case 
of the death by unknown causes of Wen Ting-chen, residing 
in the city of Peking on Hsiangwei Street, drawn up pn 29 
April 1956 for number . . ." 

In one of the houses of Hsiangwei Street in the 
city of Peking, on 28 April 1956 at 10 o^lock in the 
morning, a female body, that of Wen Ting-chen and that 
of her child were found. Immediately, upon receiving the 
information from the office of public security, an oper- 
ative group from the Peking city section of Public Secur- 
ity arrived on the spot. This group Included a forensic 
medical expert and an expert from the technical examina- 
tion section. The, inspection, lasted three and a half 
hours. On 29 April 1956 the above mentioned notebook 
was drawn up which included: 1) a report on the inspec- 
tion of the scene .of the crime; 2) a map of the inspec- 
tion of the scene of the:crime; 3) a table of photographs : 
of the scene1 of the crime; 4) a report on the examination 
and autopsy of the bodies; 5) two tables of photographs 
of the bodies; 6) a critical analysis of the contents 
of the stomachs of the bodies and materials found near 
the bodies; 7) a report on the dactiloscopy taken of 
fingerprints found at the scene of the crime; 8) a table . 
of photographs illustrating the dactiloscopy, consisting 
of 18 photographs; 9) a graphic examination report; 
10) a comparative table appended to the graphic exami- 
nation report, illustrated by photographs. 

In the case of the murder of Chang Chao-cheng ,.■■■; 
the "inspection-examination notebook of' I4 January. 1956" 
included the following: 1) report oh the inspection of 
the scene of the crime; 2) a map of the. scene of the crime 
in two sheets; 3) a table of photographs of the. scene of 
the crime; 4) a report on the inspection and autopsy of 
the body; 5) a table of photographic illustrations for 
the report on the inspection and autopsy of the body; 
6) a dactiloscopy report; 7) a ballistics report on two 
pistols, cartridge casings,and slugs discovered at the . 
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scene of the crime-; ;£) a table of photographs appended to 
the ballistics report. As a result of rapid and careful 
work in inspection materials are collected which make it 
possible 'to form a<; judgment on the spot where the crime 
took place, and in some cases, also on the persons who 
committed the crime*. During the course of crime lab ex- 
amination, autopsy of:. ihe •bodies and other operations, the 
organs of public security, as'\a rule carry out certain op- 
erations aimed at establishing the identify of the criminal. 
As a result of this the person who jtias committed the crime 
is often already known when, the inspection-examination note- 
book is drawn up. '';.,., 

If the materials of the inspection of the scene of 
the crime are defective in any way, a secondary inspection 
can be made. In the case of the murder and robbery in the 
village of Hung-Shanssu near Shihlihe* oh 5 June 1956, the 
scene of the crime was inspected. As a result of this in- 
spection the murder weapon was not found. On 6 June 1956 
a second inspection was made. This time the murder wea- 
pon was found—an axe—and traces of blood indicating that 
the murderer had transported the body from the spot where 
the murder had taken place and thrown it into a well. 

Examination of material evidence. The following 
objects are considered material evidence in a case: a) 
those objects which were the motive for the crime, b) 
objects serving as a tool or means of committing the crime, 
c) objects containing traces of the crime, d) objects aid- 
ing in uncovering the crime and identifying the guilty 
party. All material evidence included in a case is care- 
fully examined by an investigator, after which a report is 
dr;-;n up on the investigation, which must include the fol- 
lowing:" the material from which the object is composed; 
the form of the object; the dimensions; volume; weight; 
the color of the object; the component parts of the ob- 
ject and their correct inter-relation; peculiarities of 
the object; purpose or use of the object if it is vague 
or unclear«, Material evidence is important for bringing 
out the method of the commission of a crime, and, in 
addition, it sometimes contains peculiar features which 
lead to the rapid disclosure of the person having com- 
mitted the crime. This is achieved, in particular, by 
collating the tools of the crime'which were left at the 
scene of the crime or removed by the criminals, with 
traces of the crime. In the majority of cases this 
question is resolved by means of expert analysis, for 
which t.:e report of the examination of material evidence 
is extremely important, for this report certifies that 
this particular material evidence and no other formed part 
of the crime. 
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Examination is conducted with the aim of. discover- 
ing clues on one's person* This investigative, action is 
$n inspection, but it differs from an inspection.by the - 
fact that the object of the examination is a person., Due 
to the differentiation of objecti/ibeing inspected, a dif- 
ferent procedural order is established for examination, 
Which differe'from inspection. ..The,,accused, a Witness and 
the victim can be subjected to examination. If the per- 
son to be examined refuses to submit, but the investigator 
considers it essential, he gives an order for forced ex- 
amination independent of-who It is who is subjected to 
examination: the accused, the witness or, victim. Asa 
rule the examination is assigned by.the investigator to 
a forensic medical expert institution and if there is no 
such institution in a given locality,' to a medical heal- 
ing institution. A rule has become solidified in practice 
according to which the investigator himself may conduct 
the investigation if the matter is hot. a complex one, 
for example, the determination of marks from a beating 
or wounds on the body of a person, marks, and spots on 
clothing, etc. If the investigator' cannot determine the 
nature of the. injuries himself or cannot handle any 
other complex problem, he must call a specialist for ex- 
amination. In the activities of the investigative organs 
there has not been one case whereby a complaint was lodged 
due to incorrect examination. If the person to be ex- 
amined is not of the same sex as the investigator or 
physician, and if the examination requires the person 
being examined to disrobe, a physician of the same sex 
as the person being examined must be called in, and the 
investigator must receive the clearly expressed consent 
of this person for his presence during the examination. 
Otherwise the investigator does not have the,right to 
remain present. If the investigator conducts the exami- 
nation himself, he has the right to do, this only for 
persons of the .same sex. The results of the'examination, 
irregärdless of whether it was conducted by the; investi- 
gator or a physician, are always included in the report 
by the investigator. 

Investigative Experiment. After the inspection 
of the scene of the crime or,,questioning of witnesses 
and accused, certain important circumstances sometimes 
remain unexplained, for example, whether it was possible ; 
to see or hear from a specific spot that which was re- ' 
ported during the questioning by a witness or the accused. 
this lack of clarity arises from the fact that inspection 
cannot always provide an answer to,all questions arising. 
inors>«tisn io • ovippiowwrntoci oreanically and merges with 
interrogation, particularly in cases where certain actions 
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are necessary to determine« This is chiefly the sphere 
of testimony by witnesses and explanations by the accused. 
But theyj particularly the latter^ can be inconsistent and 
even false, ban differ from the material in the,; case 
gathered by conducting other investigative operations. 
In order to bring together both types of material, and 
in order to e'stablish as much accuracy äs,possible for 
individual circumstances in the case, investigative ex- y 
periment is conducted, which is extremely valuable, in , ; 
gaining information on the scene of the. crime.": Investi- . 
gative experiment is the artificial re-enactment of some .' 
vague circumstance in the case, which carinotVbe deter- 
mined by other investigative means. Such.an experiment-; 

is conducted under conditions of the scene of the crime,: 
under the direction of the investigator with the partici-. 
pat ion of the persons involved'in-any way in the.,crime 
(for example, victims, witnesses', accused), as well as ..'-,'■ 
xultnesses to the re-enactment, and, if necessary, experts. 

, The variations of investigative experiments in 
the practice of the investigative organs in China are . 
extremely numerous. This investigative operation is con- 
ducted chiefly for checking the testimony of witnesses 
and accused, as well as for obtaining new evidence. In 
order for the results of investigative experiments to give 
a satisfactory answer to a question, for the resolution 
of which the experiment was organized, investigative 
practice has established several requirements connected 
with preparing and conducting the experiment. These re- 
quirements include: a) a careful preliminary organization 
of the experiment; b) detailed questioning of the person, 
the testimony or explanation of whom must be checked, be- 
fore the experiment; c) conduction of the experiment under 
conditions which as closely as possible correspond to 
these under which the'event occurred which is being veri- 
fied by the experiment; d) participation in the experiment 
by as many persons as possible who are involved in the 
case as witnesses or accused, as well as the use of those 
means, implements and in general all objects which were 
used in committing the crime; e) the inadmissibility of 
acts during the experiment which defame individuals, 
violate morals and threaten the safety of citizens. 

Everything connected with conducting investigative 
experiments must be included in the special report, and 
maps, diagrams and photographs must be drawn up and noted 
in the report. The results of the experiment are to be 
stated in detail and accurately'in the report, so that no 
doubt will arise in the future.  In drawing up the report 
the investigator reads it to the persons .having taken • 

rt in the experiment, and all participants of the experi- 
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ment sign the document. The report of the investigative 
experiment presents new evidence in the case, received 
with tjhe participation of .persons having a relationship 
to the crime 

Search and Seizure. Article .90 of" the Constitu- 
tion öf the CPR-proclaims the inviolability of the.home 
of citizens and the safeguarding by „law of the right of 
secret correspondence. However,;, in order to disclose in- 
struments and clues to the crime,;valuable objects stolen 
or acquired in a criminal fashionj  as well as to expose 
persons hiding from the investigation, the law allows   ; 
search and seizure. These acts infringe somewhat on the '- 
rights of the'individual, but they are vitally necessary 
for exposing and punishing criminals. The law requires 
that a"search be conducted only in case of actual neces- 
sity. The decision to make a search must be formulated 
in the following manner: "In order to .conduct a search, 
with the exception of cases where delay cannot be allowed, 
it is necessary to have a search warrant, issued by;the 
organ making the arrest or detention."?0 . The seizure of 
postal-telegraph correspondence can take place only, on the 
basis of a decision by the procurator's office or organ 
of public security. "If the organ making the arrest or 
detention considers it necessary to seize postal corres- 
pondence to the person arrested or detained, it informs 
the proper postal-telegraph institutions concerning this 
decision."?-"- 

Grounds for conducting search are furnished by the 
testimony of witnesses, information given by institutions 
and organizations .and citizens concerning the presence 
at specified spots by specified persons of objects pertain- 
ing to the investigation, or criminals;in hiding. In all 
cases of arrest or detention, the investigative organs con- 
duct a body search and a search of the premises where the 
person is arrested or detained. In. cases of necessity 
during arrest and detention seizure is made of objects 
discovered during .the search or. given up voluntarily. In 
these eases a special order for search or seizure is hot 
necessary. The only basis for conducting these investiga- 
tive operations is the arrest or detention of a person. 
Objects important for the investigation can be secretly 
kept or hidden from the organs of investigation, as well 
as persons having committed crimes, not only by accused 
or-their accomplices, but by their relatives and friends. 
Therefor^, Article 9 of the Regulations on Arrests and 
Detentions states clearly that search can be made not only 
in the quarters of the accused, but.in'those of other per- 
sons of whom there is basis to suspect they are concealing 
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the criminal or material'evidence.■ 
Private citizens, premises, open areas;and belong- 

ings of an arrested or detained personcah be subjected to 
search. , A guarantee of the legality of the search is the 
requirement of the law for a search to be conducted in the 
presence of the persoft Subject to search, or members of .--... 
his family, his neighbors or-'', other'persons. As a rule, s. ,'.'.'•-;.....:. 
a search; must be conducted during the day, but in cases1'....",..;, 
where delay cannot be allowed it can be conducted at any 
time of day or night. The officials arriving for the search 
state who they are and announce the purpose of their visit. 
The person subjected to the search is read the search war- 
rant and informed of the personal authority of those mak- 
ing the search. After this a body search is made immed- 
iately, and it can be made only by a person of the same- 
sex as the person being searched.52 The person subjected 
to the search is requested to offer up voluntarily those' 
things necessary for the case, however, voluntary sur- 
render of objects did not require the investigator to 
give up the search. 

The person conducting the search is granted broad 
rights. The person making the search has the right to 
seize objects forcibly which are material evidence, if 
these objects are not given up voluntarily, and he has 
the right to open forcibly locked premises and depositories. 
In conducting the search the investigator is obligated not 
to make public circumstances of the private life of the 
person subject to search, which have no relation to the 
case, which are discovered or determined during;the search. 
Curing the body search of a person under arrest, at that 
moment when he is transferred to jail, illegal objects 
which are discovered are turned over to the peopleTs 
court, which confiscates them. Objects which are not 
daily necessities are taken by the administration of the 
place of imprisonment and kept until the prisoner is 
freed. Upon discovering material which may aid the court 
and the investigation, they are transmitted to the proper 
judicial and investigative organs.53 

After the search a report is drawn up which is 
an investigative document of great significance. It con- 
tains information on material evidence which has been dis- 
closed and seized. Entries in the record of the search 
dealing with the disclosure of objects necessary for the 
case are a certification of the fact of the disclosure 
of these objects at the quarters of a given person. These 
entries in specified form testify where the objects were 
kept and by whom, .and serve as a basis for applying the 
discovered objects to the case as material evidence. The 

-102- 



record of the search is a document proving that the search 
was conducted without any violations. T|he record is signed 
by neighbors or other persons prösent during the search, 
the person subject to search himself or members of his 
family, as well as persons conducting thfe; search* If ä 
person subject to search resorts to flight, or if members 
of his family fleejas well äs 'itl the case of their refusal 
to sign the record, a note of this is made in the re cord* ?& 
One copy of the record is handed to the person subjected 
to the search. Seizure is made chiefly for removal of 
documents and correspondence in institutions. In order . 
to avoid deception on the part of private persons who have 
been ordered to give up a certain object, seizure takes 
place much more rarely for private citizens and is usually 
replaced by search. If persons who receive an order to 
give Up objects, refuse to give them up or do not. agree 
to the order, and their person and actions do not inspire' 
confidence, and there is basis to suspect deception on 
their part, the investigator immediately goes from seiz- 
ure to search. After the seizure, as after the search, 
a report is drawn up which is signed, besides those per- 
sons participating in the seizure, by the chairman of 
the institution or organization where the;seizure took 
place, and he is given a list of those objects -and mat- 
erials seized which has been drawn up and signed by the 
investigator. 

Examination by•Experts. In cases where special' 
knowledge of a science, art or trade are needed for re- 
solving any questions having a bearing on a case, a com- 
mission of experts is formed of knowledgeable persons, 
who study the circumstances under consideration and come 
to a conclusion. In Chinese criminal procedure the fol- 
lowing types of commissions of experts are most common: 
forensic medicine, judicial-accounting, psychiatric, 
handwriting and other types, of writing, chemical, bal- 
listics, technical. To enumerate all types of examina- 
tions by experts conducted by investigative and judicial 
organs would be impossible due to the multiplicity and 
variety of special knowledge necessary for conducting an 
examination by experts. Forensic medical and psychiatric 
examinations are conducted by forensic medical experts 
from the technical examination section of the criminal 
investigation division, the organs of public security, 
and forensic medical experts of people's courts of the 
various levels, as well'as experts from the Shanghai In- 
stitute cf Forensic Medicine. Various types of crimi- 
nalogical and chemical examinations are conducted by 
experts from the technical examination section of the 
organs of public security and the Shanghai Institute of 
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Forensic Medicine. Otherwise examinations are conducted 
by specialists of one field of knowledge or another, who 
are called in in individual cases. -.•••'■•••• 

As a rule a physical person can be an expert, but 
in Chinese criminal procedure juridical persons can ap- 
pear as experts. In the technical examination sections 
and the Shanghai Institute of Forensie Medicine individuals 
appear as everts, forming conclusions%  and'hot institu- 
tions. If the expert is a scientific worker in one of 
these institutions, he represents only himself and bears 
responsibility for his conclusions in the case. But in 
individual cases.when the investigator or the court as- 
signs the examination by experts not to an expert insti- 
tution, but to an Institution where specialists of some 
branch of science of technology work, the conclusion of 
the examination can be given in the name of the institu- 
tion. 

The decision to conduct an examination by an expert 
depends in all cases on the investigator. The criterion 
for the necessity of conducting an examination by an ex- 
pert is the importance of the questions to be answered 
for the case, the necessity of special knowledge for re- 
solving these questions and the impossibility of resolv- 
ing them in any other manner besides the aid of an expertj 
however, if the question can be resolved indisputably 
by means of other evidence or even if it can be resolved 
simpler and more rapidly with the aid of evidence, an 
examination by an expert is not made, since in this case 
it is completely superfluous, due to its inability to 
introduce anything new into clearing up the circumstances 
of the case.  In deciding the question of the time for 
conducting the examination by an expert the investigator 
guides himself according to the following considerations: 
1) where the objects to be examined change or suffer in 
some manner in case the examination is delayed for a 
certain period of time; 2) are the materials or objects 
available sufficiently complete and suitable for an 
examination; 3) is it possible to continue the investi- 
gation without possessing the results of examination by 
experts. 

Not the expert but the investigator has the res- 
ponsibility of collecting all necessary materials for 
the examination. Only in rare cases does the investigator 
need the aid of an expert, whom he can use for collecting 
materials for examination. But this is of the nature of 
aid and does not comprise an obligation for the expert to 
collect materials for the investigator. The aid of the 
e;:pert consists chiefly, in indicating to the investigator 
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exactly which materials and objects are necessary for the 
examination and where they can be obtained; the expert 
can aid in selecting the materials necessary for the ex- 
amination from the materials collected by the investiga- 
tor* In the selection of ah expert the investigator, :;U- 
should keep ifi mind that the expert mast be enough "6f.an 
authority in his specialty and be •:■ completely impartial in 
the case, without any connections whatsoever with the ac- 
cused, his friends, etc. In certain cases the investigator 
appeals to the proper institution to appoint an expert, 
relying in such cases on the recommendation of this in- 
stitution. The investigator formulates the questions 
which must be posed to the expert on the basis of a com- 
prehensive and deep-study by him of the materials collected 
for the examination., and proceeding from all circumstances 
known to him in the case and from, already collected ev- 
idence. The content of the questions must always refer 
to the specialty of the expert, and, in addition, have 
a bearing on the circumstances of the case and the mater- 
ials collected for it, without going beyond these limits. 
There should be an internal logical tie between the ques- 
tions Each question should have a rigidly determined con- 
tent. In some cases, when special knowledge and particu- 
lar accuracy is demanded for formulating questions, the 
investigator can call upon an expert for the formal 
editing of the question, whereby the expert can recom- 
mend that the investigator include or exclude certain 
questions or present them in another form, keeping or 
changing the contents. 

Such an examination is initiated by a special 
order by the investigator to call an expert, and this 
order is ratified by the procurator, and in the organs 
of public security—by the chief of the organ. Before 
the examination the investigator explains to the expert 
his duty and obligations to the state and warns him that 
in the case of a false conclusion he will be held crimi- 
nally responsible.; Before the examination the investi- 
gator is required to inform the accused of the exami- 
nation by an expert to take place. The accused has 
the right to be present during the examination, to ques- 
tion the expert on points he considers necessary, to 
challenge the appointment of the expert and to request 
the appointment of another expert.. In cases where the 
examination takes place before charges have been brought 
before an accused, the investigator, after formal charges 
have been brought against the accused, must inform him 
of the examination, explain his rights and acquaint him 
with the conclusion of the experts. . If the accused 
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presents a well-founded petition, it is necessary to con- 
duct a new examination or conduct a supplementary exami- 
nation; 

The investigator is present during.the conduction 
of the examination^ guides the expert in his special study 
and presents problems to him; the expert aids the; investi- 
gator in his operational work, drawing his attention to. 
facts and materials which should be studied and analyzed. 
The expert gives his opinion (conclusion) in a reportfor 
expert examination document. The report of the examina- 
tion is usually drawn up by the expert, while the exami- 
nation document—by an expert for the institution;  The 
conclusion should contain categorically positive or nega- 
tive answers to the questions or refusal to form a con- 
clusion on the grounds of impossibility of forming a 
conclusion. The expert has the right if he considers it 
necessary for the case, to include supplementary ques- 
tions in his conclusion with the consent of the inves- 
tigator and give answers to them on circumstances not 
covered during the questions posed by the investigator. 

The conclusion of the expert is evaluated by the 
investigator according to its contents and from a view- 

point cf the completeness of contents; • if the report 
of the examination contains no distortions or errors, 
the report is signed by the expert and the investigator. 
If the"expert himself cannot draw up the document, the 
investigator dictates a document, after which the docu- 
ment is read to the expert, who signs it, or an impres- 
sion of the experts fingerprint is placed on the docu- 
ment.  If several experts participate in the examina- 
tion and one single document cannot be drawn up due to 
lack of agreement, each expert presents his conclusions 
separately. 

Interrogation. Interrogation of the accused in 
Chinese criminal procedure is an extremely important 
phase in the investigation of the case. This investi- 
gative procedure pursues the aim of making it possible 
for the accused to give full explanation on the con- 
tent of the formal charges and to obtain new evidence 
which can both incriminate and prove the innocence of 
the person being interrogated. Therefore, the signi- 
ficance of the testimony of the accused consists in the 
fact that in the first place, this testimony (personal 
explanation) is a type of evidence, and in the second 
place, this testimony is the explanation of the ac- 
cused :.n reference to the charges brought against him 
and tli3 means for his defense. 

The accused does not only inform the investi- 
gator of known facts, but gives explanation for facts 
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which have been established by the investigation accord- 
ing to other sources. The confession of the accused can 
be complete',  fully corresponding to all circumstances of . 
the casej impartial, when the accused* although he con- 
fesses his guilt, does hot communicate all the details 
of his criminal activities of  attempts to explain and 
justify his actions and deeds, which does not correspond 
to actuality. Therefore the investigator never limits 
himself to the confession of the accused, but always brings 
out how and why the accused confessed. ;'      : 

The procedural significance of the confession of 
the accused of the crime committed by him, as the article . 
"Correct Attitude Toward the Confession of the Accused" 
indicated, written by the head of the chair of criminal 
procedure of Peking Political-Juridical Institute/ Chang 
Tse-pei, consisted in the fact that:55 l)confession con- 
tributes to the establishment of limits of investigation 
and collection of evidence, connected with facts of the 
crime; 2) in cases where the organs of public security 
and the procurator's office do not yet have sufficient 
material in the case, the confession of the accused can 
extend the framework of investigation, establish new 
facts of the crime and new criminals, lessen difficul- 
ties in combatting crime; in particular, confession has 
an important role in exposing counter-revolutionary or- 
ganizations arid accomplices in the crime; 3) confession 
by the accused aids the court, the procurator's office 
and the organs of public security in successfully handl- 
ing the case, and 4) makes it possible to determine the 
degree cf the of repentance of the accused,and his moral 
qualities. 

The arrest of the accused, the binding over for 
trial, establishment of the degree of punishment or ex- 
emption from punishment.depends not only on the degree 
of public danger of the crime which was committed, but 
on the degree of correction of the criminal and his re- 
education. The great significance possessed by the 
confession of the accused and which makes the operations 
of the investigative organs much easier, does not in- 
dicate that the investigator should obtain the con- 
fession of the accused at any cost. Proceeding from 
the position that the-confession of the accused is a 
means for his defense, Chinese criminal procedure dur- 
ing interrogation of the accused does not include the 
task of necessarily obtaining his confession. In the 
interrogation of accused and other persons, investiga- 
tors of the CPR firmly hold to the instructions of 
Mao Tse-tung on the inadmissibllity of using coercion 
to give testimony, and the application of punishment 
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and torture of the prisoner with the aim of obtaining 
confessiont56 

In Chinese criminal procedure the defendant pos- 
sesses broad possibilities for giving testimony-explana- 
tions. His first explanation is givört-at the interroga- 
tion after the presentation of charges, and subsequently 
explanations are given on the substance of each new. 
charge. The accused can be interrogated in cases where; 
the investigation has revealed new evidence in the case, 
which demand explanation by the accused. In addition, 
the accused can give his explanations at the end of the 
investigation,when he has become acquainted with.the en- 
tire investigation process. Interrogation of the accused 
takes place immediately after the presentation of charges. 
Article 11 of the Regulations on Arrests and Detentions 
provides that organs making the arrest or detention must 
question the person arrested or detained within 24 hours 
after detention or arrest. Before the interrogation of 
the accused, the investigator carefully studies the mat- 
erials of the case and draws up a plan of interrogation 
in order to avoid repetition and confusion during the 
questioning.  If the accused has become ill and cannot 
appear at the interrogation, and if interrogation sub- 
sequent to the prisonerfs return to health might'have 
a negative effect on the course of investigation, the 
investigator must question the accused at his home or 
hospital, if the condition of the health of the accused, 
in the opinion of the physician, will allow this.  In 
case the accused does not appear on schedule, without 
valid reasons, the investigator can have the accused 
brought by force, whereby the order must be approved 
by the procurator. If there are several accused in 
a case, each of them is interrogated separately. At the 
beginning of the interrogation the investigator estab- 
lishes the identity of the accused, after which he ex- 
plains his rights to give testimony or refuse to give 
testimony, as well as the consequences of confession by 
the accused and sincere repentance. Then the investiga- 
tor requests the accused to tell everything he considers 
necessary to add to the information of the investigation. 
After voluntary explanations by the accused, the investi- 
gator, in order to pinpoint certain unclear points and 
in order to bring out new facts not stated by the accused, 
has the right to question him. Depending on the circum- 
stances of -ehe case, the investigator can conduct the 
entire interrogation in the form of questions and answers. 
During the interrogation the investigators can present- 
the accused with certain material and written evidence, 
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that is, indicate to the accused that his denial or false 
testimony will not bring the desired results, since the 
investigation already possesses evidence of his guilt. 
However, he is categorically forbidden to present the 
accused with false»evidence or make false statements 
about facts which are supposedly known to the investiga- 
tors. Such an incorrect approach to'the interrogation 
by the investigator would cause a corresponding reaction 
by the accused. A person innocent  of what. he is being 
accused of will be put in a very difficult position and 
on the other hand, a person having committed a crime but 
convinced that the investigator does not know about it, 
since he is making statements with no bearing on this 
crime, will easily be able to lead;the investigator as- 
tray in his investigation. The investigator, upon in- 
terrogating the accused, must pay careful attention to 
his testimony. All actions connected with interrogating 
the accused, including his testimony, are included in 
the interrogation report. The main requirement placed 
on the report on the interrogation of the accused is an 
accurate and clear-cut, grammatically correct and log- 
ically consecutive account of the testimony of the ac- 
cused. The report is written by the investigator ..or 
the secretary of the investigator who is present at the 
interrogation, or by the accused if he expresses a: wish 
to do so» After the termination of the interrogation 
the document is read to the accused or read by: him per- 
sonally and signed by the accused and the investigator. 
With the aim of successful investigation and receipt of 
evidence from the accused during interrogation, and with 
the aim of avoiding possible collusion among the accused 
being in custody the law provides that the prisoners hav- 
ing committed crimes which have not yet been sentenced, 
must be kept in strict isolation. Accomplices in a crime 
or prisoners having a bearing on the case must be kept 
separately.57 In order to maintain this situation the 
law requires the administration of the place of imprison- 
ment to acquaint itself in detail with all information 
pertaining to the prisoners who have not yet been sen- 
tenced, and upon taking a prisoner into custody, de- 
pending on the circumstances of the case, to put the    ^ 
prisoner in a multi-prison cell or a single person cell,50 

Questioning of witnesses is ari extensive investi- 
gative operation which is intended for obtaining evidence 
or verifying it. A witness is a person questioned by the 
investigator as to ' a concrete fact or circumstance, 
which was personally experienced by the witness or about 
which he has heard and has a bearing on the case at hand. 
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The obligation of the witness is his public1 duty to give 
testimony on questions interesting the investigators, 
and in case the witness does not appear the investigator 
has the right to subpoena hinu If the witness cannot 
appear for questioning because of some valid reason, the 
investigator can question, the Witness wherever he may- 
be« the witness has the'right to give written testimony, 
and suggest additions to the questioning report at his 
discretion. At present some witnesses have maintained the 
old attitude toward the court and the investigation, ac- 
cording to which these vri.tnesses consider that to give 
testimony at an interrogation is a waste of time. They 
either fear to be implicated or consider that, having, 
given testimony, they will win enemies and therefore it 
happens that witnesses give vague, inconsistent and some- 
times false testimony to protect the. accused. 

Such an attitude to the court and investigative . 
organs was formed among the simple people of China for 
centuries. They saw that the organs of investigation and 
the court of exploiters were unjust and, besides unpleas- 
antnesses, an ordinary person had nothing to expect from 
them, even if a person were called up as a witness. 
Therefore the task of the investigator in calling witnes- 
ses for questioning consists in explaining to them their 
public and civic duty and the importance of giving testi- 
mony for the state. A correct and patient approach to 
each witness is required. It is categorically forbidden 
to use coercion to make a witness testify. Close rela- 
tives of the accused and his lawyer cannot be forced to 
give testimony. To coerce these persons to give testi- 
money would be a gross violation of the legal rights and 
interests of citizens. In order to collect all neces- 
sary information on the case with the aid of questioning 
and to receive all information possible from each person 
questioned, the investigator studies the investigative 
.materials and draws up a plan for questioning the wit- 
ness. This plan also pursues the aim of avoiding pos- 
sible dissatisfaction on the part of the witness by un- 
justified repetition during the interrogation and delays 
in the-questioning* When the witness appears the inves- 
tigator establishes his identity, brings out the relation- 
ship of the witness to the accused and the victim, and 
then informs him of the reasons for being called and ex- 
plains his rights and duties, as well as the significance 
of his testimony for the case and the responsibility borne 
in case of refusal to give testimony, or in case of false 
testimony.  The witness signs a statement that the warning 
has been given. The investigator pays particular attention 
to the political and ideological attitude of the witness, 
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his relationship to the accused and the victim, and conducts 
the interrogation with regard to this. Usually the ques- 
tion begins with the request that the witness teil every- 
thing he knows with a beaming on the case, omitting con- 
scious falsehoods in h±k  testimony and the concealment of 
facts known to him* Only when the witness has told in his 
own words everything he knows of the Case, and certain , 
parts of his story need clarification, explanations and 
more preciseness, does the investigator question the wit-; 
ness in a clear and understandable form. Iftheinvestigator 
considers it necessary, or if the witness requests, the 
questioning can be conducted in the form of questions 
and answers. Under no circumstances can the investiga- 
tor give so-called leading questions. 

If the witness expresses the desire to give writ- 
ten testimony, the investigator must fulfill his request, 
but after the testimony of the witness, written by him 
in person, the investigator has the right to question him. 
A record of the interrogation is kept by the investigator, 
the secretary of the investigator, or the witness if he 
wishes. The record is signed by the witness and the in- 
vestigator. If it is necessary to question a minor, it 
is not recommended to summon him for questioning. It is 
advisable that the investigator   himself go to the home 
of the witness or to the school where he is studying and 
question the witness in surroundings familiar to him, in 
the presence of parents or teachers. Signature of a state- 
ment indicating knowledge of responsibility for giving 
false testimony and refusal to give testimony is not re- 
quired from minors. The interrogation record indicates 
where and in the presence of whom the minor was questioned. 
Upon questioning a deaf and dumb witness or a witness who 
does not speak the language of the given locality, the 
investigator must secure the participation of an inter- 
preter, and a note is made in the interrogation report. 
In cases whereby the investigator is not satisfied as to 
the accuracy or truthfulness of the testimony of a wit- 
ness he can and must check this testimony. The means of 
verifying testimony by witnesses are the following: a) 
comparison of the testimony as a whole or in part with 
the circumstances of the case, being learned from re- . 
liable sources, for example, inspection, examination by 
experts, etc.; b) comparison with other testimony by wit- 
nesses or confrontation between two witnesses; c) pro- 
cedural operations resulting from testimony by witnesses, 
for example, search or investigative experiment. 

Confrontation in Chinese criminal procedure is . 
viewed as"a-special form of simultaneous questioning of . >. ■■ 
two or more persons on the same matter. Confrontation 
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can be conducted between accused,: witnesses, between 
witnesses and accused. The basis'for conducting this 
investigative action is the presence of contradictions 
between previously given testimony as to one and the 
same fact. Confrontation is conducted in;order to eli- 
minate contradiction in testimony, or-;jtp; expose the. 
perjured testimony of one of the persons. ,.The investi- 
gator prepares for confrontation in a-suitable manner:, 
he draws up a plan of the questioning, formulates.the ; 
basic questions which he will ask each person iri the 
confrontation, considers and determines who of the par- 
ticipants in this type of interrogation should be the  .f 
first to answer the questions. Immediately before.the. 
questioning the investigator ascertains the relationship 
between the persons being questioned. 

In cases when there-is lack of agreement between 
the testimonies of the persons being questioned the in- ... 
vestigator asks both persons participating in the confront- 
ation if each of them holds to his testimony or admits the 
correctness of the testimony of the other. The investiga- 
tor has the right to demand that each person being ques- 
tioned indicate the evidence substantiating, his testimony_, 
or refuting the testimony of the other person participat- 
ing in the confrontation proceedings.  In case of neces- 
sity the investigator can consent for the persons being 
interrogated to question each other on circumstances hav- 
ing a hearing on the case, in order that certain facts 
can be ascertained which the investigator wanted to es- 
tablish by means of this confrontation, during the con- 
frontation the investigator keeps a general record of the 
proceedings, which includes testimony of the persons being 
interrogated, his questions and the answers of the partici- 
pants in the action. Each person questioned signs his own 
testimony, and the record of proceedings is signed by the 
investigator. 

Interrogation with identification can be conducted 
in cases when there is basis to assume that the witness 
saw the suspect or the accused in the act of committing 
the crime or under circumstances connected with the crime 
and can identify him. Questioning is possible in case : 
an unidentified corpse is discovered, which might be 
identified by someone. Finally, interrogation is conducted 
in the presentation of objects with the aim of identifying 
them, wlien these objects have significance for' the case 
as material evidence, and persons to whom they are presented 
might identify them and identify the person in whose pos- 
session they had been. . Thus interrogation with identifi- 
cation is conducted in case of necessity of identifying. 
1) persons, 2) bodies., 3) things. 
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Before the Identification the investigator ques- 
tions the witness on all indications and characteristic 
features which are remembered by the person being ques- 
tioned and possessed by the. person,. body or thing which 
is to be presented for identification. It is established 
where, when>;untie? what conditions and how many times the 
person being interrogated had seen the, object identified. 
After this the investigator'shows the person being, in- 
terrogated several persons, among whom the•identifying 
party must indicate the identified person."The object 
to identify is presented in the company Of other similar 
objects. A body is presented alone. Identification, is 
possible using photographs if it is impossible to present 
the object to be identified or if the body has been 
greatly disfigured. Upon identification the investigator 
determines the accuracy of the facts of the testimony, 
comparing them with the statements made by the identi- 
fying party when the object to be identified was presented. 
The results of identification are included' in a document 
which is drawn up by the investigator and signed by the 
identifying party and the investigator. 

6. Suspension and Completion of Preliminary Investigation 

Suspension of Preliminary Investigation. During 
the process of investigation such a time may come when 
further operations are impossible, and therefore the in- 
vestigator must suspend the investigation. Legislation 
in the CPR does not provide for obligatory cases whereby 
preliminary investigation must be suspended; however, 
practice firmly holds to such a position whereby the 
investigation can and must be suspended under the follow- 
ing circumstances: a) if, after ascertaining that a crime 
has been committed and an investigation has been conducted, 
the person having committed the crime has been.found; b) 
if the accused has succeeded in going into hiding during 
the course of preliminary investigation; c) if the accused 
is seriously ill, and the illness hinders further inves- 
tigation. ;..''•' 

Before suspending investigation, the investigator 
must take suitable measures to remove the obstacles in the 
;way of further investigation. If ;a person having committed 
a crime is not discovered, or if the whereabouts of the 
accused is unknown the investigator must initiate a search, 
and if the accused becomes ill, he must take measures to 
assure him of satisfactory medical attention. After this 
the investigator does not have the right to suspend the 
investigation until it is no longer possible to conduct the 
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investigation'without:the accused. Only then, when all 
possibilities -for further investigation in the absence of 
the accused ^re exhausted, and the accused has not been 
located or is ill, the investigator.must order the inves- 
tigation suspended and present this order_for the ratif1- 
cation of the procurator (if the case is being investiga- 
ted by the procurator's office) or the chie£: of the organ 
of securityUf the case is being handled by this organ.) . 

The procurator or chief of the organ of public  , :; 
security studies the materials of the case, and,_if he _ 
becomes convinced that further investigation is impossible 
without the accused, approves the order. Otherwise, he 
requests the investigator to carry out additional investi- 
gative operations, after which the investigation «„Ja.be 
Suspended. If the accused is located or if the condition 
of the health of the accused make it possible to continue ;. 
the investigation, the investigator re-opens the investi- 
gation, formalizing this action by a special order^to _ . 
re-opeA investigation, approved by.Jh^P?^u^^ntLuance 
chief of the organ of public security.  *he discontinuance 
of a case during the stage of preliminary investigation 
must be carried out in cases stipulated by the Model Sys- 
tem of Investigative Operations of the Procurator's Office 
of the CPR (1956). In addition, a case can be discontinued 
at the discretion of the investigator conducting the in- 
vestigation and the procurator following the investigation. 
A.cast must be discontinued if there is a lack of actions 
in the crime which incriminate the accused, if there is 
insufficient evidence to bind the accused over to^the court, 
in cases of the death of the accused, in case of the amnesty 
or pardon of the accused, upon establishment of a fact by 
the investigator that the accused was suffering from a men- 
tal disorder at the time the crime was committed. 

At the discretion of the investigator and procur- 
ator the case can be discontinued if the crime is ob-_ 
viouslv insignificant and measures of punishment are in- 
advisable against the person who committed it, as well 
as the correction of the accused who committed a minor 
crime, because of which the accused is no longer dan- 
gerous to soc'iety. Discontinuance of a case is formu- 
lated bv an order by the investigator, which is rati- 
fied bv'the procurator in the organs of the people's 
rrocuretor's office, and in the organs of public secur- 
ity— b- the head. After ratification of the_order to 
discontinue the case, the investigator must inform the 
accused of the decision or his relatives, the institution, 
enterprise or person who sent the materials for institu- 
ting criminal proceedings to the procurator's office or 

-114- 



w-*?r^p7 

organs of public security. If the persons who originated 
the complaint are not in agreement with the decision to 
discontinue the case, they have the right to petition 
thehigher-standing procurator's office to check the; 
material .a second time*. The deeisiori taken by the high- 
er people's procurator's1 office äs a result of a second 
review of the materials is final and binding f or ther,;;. _ 
organ issuing the order to discontinue the case, '.c  ■ Vf ' 

Release from court action is one of the'forms. ■'■*'•■ 
provided by law for discontinuing a case during the., 
preliminary investigation stage. Article 14 of the 
Regulations on Punishment for Cotfriter-Revolutibnary -.,.■": 
activities provides that persons having committed, 
counter-revolutionary crimes can be shown indulgence, 
while their punishment can be decreased or they can 
be released completely from punishment under one.of V 
the following conditions:  1) if they voluntarily 
approach the people's government, confess their guilt, 
and sincerely repent  in the crimes they had committed; 
2) if they frankly confess a crime before the discovery 
or investigation of the crime, or even after this, and 
if they.sincerely repent and expiate their; guilt by 

• selflesc labor; 3) if they committed a crime not at their 
own volitionV but-as a result of intimidation and decep- 
tion on the part of counter-revolutionary elements; 4) 
if the counter-revolutionary crime committee, by,.them 

• before 'the liberation was not a major one, and if after 
liberaticn they repented in what they had done and broke 
off.ali connection with counter-revolutionary organiza- 
tions. '      .•■■•'': '' 

In practice these criteria are also applied for 
persons committing other, not only counter-revolutionary 
crimes.  Particular attention should be devoted to the 
situation whereby a criminal case can be kept from court 
trial if the accused appears with a plea of guilty, sin- 

• cerely repents or commits acts which testify to his cor- 
rection. This situation proceeds from the policy of 
the party and government on "the combination of suppres- 
sion and indulgence.u Many examples can be given from 
investigative practice,which characterize the implemen- 
tation of this poiicy. Sent by the "Second Section" 
of the CC of the Kuomintang, the special representative 
for the Shanhai region, secret agent Chang I, arrived 
on the mainland on Ö February 1956, but meeting every- 
where the high degree of vigilance of the masses, and 
perceiving the new atmosphere of socialist construction 
in the country, on 16 February 1956, he pleaded guilty 
before government organs and exposed many other counter- 
revolutionaries. The people's procurator's office of the 
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city of Hankow was Indulgent with him and, after investi- 
gation of the case, did not turn him over to the courts. 
An order was issued providing for the -release of Chang I 
from being turned over to the court. Suitable organs 
offered him financial aid and arranged for him to find 
work.>9 • ':':*')>j  ;,.-.' <- 

The policy of' "the combination of suppression and 
indulgence" and the marvelous success achieved in the 
course of carrying out socialist reforms in the CPR ex- 
ert considerable influence on the Chinese people. In 
Kwangtung province a large number of counter-revolution- 
aries pleaded guilty before organs of the people's 
authority and asked clemency, receiving itin the majority 
of cases. These included not only counter-revolution- 
ary elements, hiding deep in the underground, .but Am- 
erican-Chiang Kai-shek agents as well as counter-revo- 
lutionaries returning from Hongkong and Macao. For 
example, in the Tatsun section of Techinghsiang county, . 
a former bandit^ Feng Chi-wei, seeing that the landowners, 
kulaks and former counter-revolutionaries were entering 
the agricultural producers* cooperative, voluntarily con- 
fessed his guilt and surrendered a pistol and 37 car- 
tridges. Counter-revolutionary Wang Hsiang-ching, a 
member of several Kuomintang espionage ...organizations, 
including the "mainland operations" section, having re- 
ceived special training and arriving in Canton with the 
assignment to organize a"liatgori point" and;;h^^ifsseen 
with his own eyes the tremendous successes of his native 
land and learning of the indulgent policy of the govern- 
ment, voluntarily turned himself in to the organs of the 
people's authority and surrendered a portable radio 
transmitter. Throughout the province of Kwangtung former 
landowners, kulaks and counter-revolutionaries surrender- 
ed to the authorities more than a thousand fire-arms of 
various types, more than 70,000 cartridges and more than . 
0,000 various documents of counter-revolutionary content.00 

The policy of the "combination of suppression and indul- 
gence" found its expression in the relation towards . " 
Japanese war prisoners, charged with crimes committed by 
them during the period of the aggressive war by Japanese 
imperialism against the Chinese people.  In 1956 The 
People's Supreme Procurator General's Office of the CPR, 
following the policy of magnanimity, discharged 335 for- 
mer Japanese soldiers and officers, such as Masätaka and 
Kaninaka; who had committed minor crimes or had repented 
fully that which they had done.°l 

The resolution of the Permanent Committee of the 
All-Chinese Assembly of People's Representatives of 16 
November 1956 "on an indulgent attitude toward the remnants 
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of counter-revolutionary ßlements: in the. cities and their 
useful labor" expanded even greater the possibility for 
investigative organs to fröe prisoners from court action 
in cases where they had Voluntarily turned themselves in, 
sincerely repented arid ööAmitted acts which testified to 
their correction. These magnanimous measures are applied 
in order to give former counter-revolutionaries the oppor- 
tunity to repent arid live an honest life, as wellVas. to; 
aid in the further liquidation of remnants of counter?.; 
revolutionary elements in the country. Only the people*s. 
procurator's office can carry out a decision to release 
from court action. The organs of public security do not 
enjoy this right. If the organs of public security come 
to the conclusion that such a decision can be arrived at 
for a specific case, they transmit the case with their 
conclusion to the people's procurator's office for the 
question to be resolved and the order to be drawn up. 
In all cases the order is made in the name of the people's 
procurator's office, independent of the organ which con- 
ducted the investigation of the case.02 ■ Copies of the 
order are sent to the accused and to the person who origi- 
nated the charges. In cases whereby a petition was filed 
for a second verification of materials in the case, the 
higher people's procurator's office must ir$mediately con- 
sider the petition or conduct an examination, studying 
the circumstances on the spot. On the basis of the re- 
sults of the verification an order(is drawn up which in- 
dicates the decision of the people s procurator's office. 
It indicates whether the office is 'in agreement with the 
petition or not. This order is sent to the person who 
filed the petition for a second examination and to the 
people's procurator's office which drew up the order to 
release the prisoner. Upon receipt of the order by the 
higher people's procurator's office, if a decision has 
been carried out in agreement with the petition, the 
procurator's office demands those persons who received 
copies of the order releasing the prisoner from court 
action to return this order, draws up a bill of indict- 
ment and transfers the case to the people's court» 

Presentation to the Accused of the Completed 
Case Materials. In cases when the investigator con- 
siders that the evidence gathered in the case suffic- 
iently incriminates the accused and that further in- 
vestigation will supply no supplementary material, the 
investigator draws up an order for terminating the in- 
vestigation and informs the accused of this. In addi- 
tion, he informs the accused of the fact that the case 
is being turned over to the people's court. The inves- 
tigator reads for the accused the order terminating the 
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examination, explainö''to-the accused i^he. the final formu- 
lation of the indictment and his rights to;acquaint him- 
self with all^materials of the -case,. and gives him the 
opportunity to-acquaint himself with, the case and file 
a petition for supplementary investigation or submit a 
request dealing with the case. This iiibmpnt is of great 
procedural Significance. In the first place, it is the 
decision of an investigative organ to; turn the case over 
to the court, ahd, in the second place, it assures the 
accused of the right of defense, giving him the oppbr-; 

tunity, to a^quaiEthimself with all evidence assembled for 
the case. 

Upon announcing the termination of the investi- 
gation to the accused, the investigator presents him 
with sufficient £ime to acquaint himself with all the 
materials of the case. A limitation of time is not- 
permissible.  If there are several accused in a case, 
each of them is presented all the materials of the in- 
vestigation, and not only those which directly concern 
the specific accused.  If the accused for some reason 
is not able to read the case materials, this must be 
done by the investigator, explaining all incomprehen- 
sible points to the accused.  After becoming acquainted 
with tiie materials of the case, if the accused files a 
petition for supplementary investigation or makes any 
appeal on the case, the investigator must conscientious- 
ly consider the petition and decide which petitions and 
appeals are well-founded and should be met, and which 
of them are unfounded and should be refused. 

The initiation of an appeal for supplementary 
investigation has tremendous importance for insuring 
against unfounded binding over for trial and for in- 
suring complete pre-trial investigation and correct- 
ness of sentence.  If the accused has acquainted him- 
self with the materials of the investigation and in- 
formed the investigator of his ideas and objections to 
the charges the investigator can verify all this and, 
depending upon the results of this verification, deter- 
mine the further course to be taken in the case. The 
act of presenting the accused with the results of the 
investigation is formulated by the investigator in a 
document which includes all statements made by the ac- 
cused. The investigator must include in this document 
his motives for turning down petition by the accused 
and the appeals hy the accused in connection with this, 
with a detailed report on the foundations for the ap- 
peal. The document testifying to the fact that the ac- . 
cused has been acquainted with the materials of the case 
is signed by the investigator and the accused. In cases 
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where the investigator decides to conduct supplementary- 
investigation, baaed on the petitions of,the appeals, 
upon completion o£ ■phe  investigation he;informs the 
accused of the results, .t

;    '"   . 
After fulfilling all these requirements the in- 

vestigator, if he recöghiäes that the results of preli- . 
minary investigation form a foundation for turning the 
case over to the courts* .draws up a bill of itidictment 
for the case, where he indicates the results' of the in- 
vestigation and formulates^ the charges which are. backed, 
up by the case materials, and #ust become an object of 
oourt investigation:,:; The bill of indictment determines 
the scope arid,frameworJcYof the trial and at the same 
time serves as a means of defense for the accused who 
is turned over to the court. It determines those facts 
which must be;studied .in .court and those persons, the 
actions of whom become an object of court examination. 
The bill of indictment'consists of three sections: 
introduction,, idescriptionand' resolution,' The introduc- 
tory section indicates in detail .the biographical inform- 
ation on the accused, the •measure of suppression used 
against him and the qualification of the criminal act 
committed by him. The descriptive section: contains the 
factual circumstances of the case ;established by the 
investigation. The resolution section contains juridical 
conclusions on the factual circumstances of the case as 
outlined. The bill;of indictment includes a list of per- 
sons to be summoned to court, the certificate indicating 
the measures of suppression for the accused, material 
evidence and on initiated civil action. If the measure 
of suppression has been to keep the accused in custody, 
the certificate indicates how long the accused has been 
imprisoned^: ; ,: 

The bill of indictment, drawn up by the investi- 
gator of the people's procurator's office or organ of 
public security, is sent along with the case materials 
to the procurator's office for verification and approval. 
Approval by the procurator of the bill of indictment gives 
it the force of a deed expressing the decision of the 
people's procurator's office to insist on indictment be- 
fore the court. Special organs have been formed in the 
people's procurator's offices of all levels to check 
completed case investigation. Organs have also been formed 
which check the legality of the arrest and detention of 
the accused, .Is the People's Supreme Procurator General's 
Office this work is done by a special administration, and 
in the provincial people's procurator's office—by sec- 
tions, in the departments of the provincial people's 
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procurator»3 office—by sub-sections, and in county 
procurator»s office—by a specially, delegated procurator. 
In the people's procurator's offices, of county and city 
districts the practice of distributing duties varies. 
In some procurator's offices the duties are distributed 
in such a manner that one functionary approves the bind- 
ing over to court of an accused and'"supports the state 
indictment in.Court, while another conducts work on super- 
vision of the investigation, etc. In other procurator's 
offices one functionary carries out all work''on a con- 
crete case, beginning from the institution of-criminal 
proceedings and ending with support of the indictment in 
court. In these procurator's offices supervision over 
the investigation of cases by organs of public security 
is carried out by the chief procurator  of that particu- 
lar people's procurator's office."4 

" After the case materials and the bill of indict- 
ment are verified, the organ which conducts the verifi- 
cation presents the chief procurator of that procurator's 
office with his opinion. The final decision is made by 
the chief procurator, and he approves the bill of indict- 
ment. Verification of the case materials presented to 
the procurator-by the investigator of the people's proc- 
urator's office or organs of public security are conven- 
tionally divided in Chinese juridical literature into 
two parts: verification of the facts of crime and veri- 
fication of the observance and correct application of 
laws.65, Upon verifying the facts of the crime, the proc- 
urator is required to establish whether sufficient case 
materials have been collected and whether these materials1 

correspond to the circumstances described in the bill of 
indictment, and whether the people's court can arrive igt- 
the truth on the basis of these materials. With this aim 
in mind the procurator is required: 1) to make a careful 
study of the bill of indictment and check the correct- 
ness of it not only in content but in form; 2) to verify 
whether the facts of crime enumerated in the indictment 
are supported by the evidence collected for the case; 3) 
to verify the correctness of the formulation of all legal 
documents in the case; 4) if there are materials in the 
case testifying to the' refusal on the part of the investi- 
gator to honor the petitions of the accused, to check 
carefully the basis of the petitions and the motivation 
for the refusal; 5) to verify the correctness of the'in-^ 
vestiration; 6) to verify whether the question of the 
fate c2  the material evidence has been correctly resolved 
by the investigator. 
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If he has found no violations, the procurator must 
evaluate, comparing them with,other case materials, the 
testimonies of the accused, witnessesi the conclusions 
of experts, the quality of the material and written evi- 
dence, etc, Verification of the case materials, in the. 
light of the observance and correct application of the; 
laws during investigation, amounts to the^ following: 1. 
the procurator establishes whether the investigation was 
conducted in accordance with the provisions of the law. 
In view  of the fact that a code of criminal procedure 
does not yet exist, the procurator must base himself on•....• 
the requirements of the Laws on the Organization of the 
People's Court and the People's Procurator's office of 
the CPR, the Regulations on Arrests and Detentions and 
other laws pertaining to criminal procedure. 2. The 
procurator determines whether laws were violated during 
interrogation,(for example, whether coercion and threats 
were used against the persons being interrogated), 3. 
The procurator verifies whether measures of legal compul- 
sion were applied to the accused in a lawful manner, 
particularly arrest or detention, and whether it is ad- 
visable to continue these measures in the future. 4. The 
person making the check establishes whether searches and 
seizures were made in a legal manner. 

Having verified that the requirements of procedural 
law were observed, the procurator must determine whether 
material law has been correctly applied, for which he, in 
studying the case, pays careful attention to whether the 
actions of the accused indicate that |ie committed the crime 
and whether there is any basis for discontinuing the case. 
He dhecks whether the proper material law has been applied 
in the specific case. The chief procurator of the people's 
procurator's office is delegated with broad authorities in 
respect to making a decision for a case presented to him 
for* approving the bill of indictment and the binding over 
for trial. On the basis of the verification of case mat- 
erials and the bill of indictment, the procurator has the 
right to make one of the following decisions: 1) to approve 
the bill of indictment if he agrees with the formulation 
of the indictment and if the bill of indictment corresponds 
to the case materials. The procurator approves the bill 
of indictment with a resolution, certifying it with the 
seal of the procurator's office. After this he transmits 
the case to the people's court with his proposal to lä'ind 
the accused over for trial; 2) to request the organ con- 
ducting the investigation to draw up a new bill of indict- 
ment if he determines that the bill of indictment has been 
drawn up incorrectly or has not been formulated clearly; 
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3) to terminate the case if there is a basis for doing so. 
In this case the procurator informs the accused arid those 
persons who filed the request for the institution ofCrimi- 
nal proceedings of the decision taken by him; 4) to return 
the case for supplementary investigation if he determines 
that during the investigation facts and 'Circumstances of 
the case have been insufficiently clarified, if there are 
contradictions iii the evidence or if insufficient evidence 
has been assembled. 

If the procurator establishes insignificant omis- 
sions in the case, he does not return it for supplementary 
investigation but has the right to summon the investigator 
either orally or in written form, and demand explanations 
from hiA or request that he conduct•supplementary investi- 
gation. For cases ?;n which, in the opinion of the procur- 
ator, should be discontinued or returned for supplementary 
investigation to the organs of public security, the proc- 
urator must write out an order indicating the factual and 
juridical bases, as a result of which the procurator has 
come to the decision.  In sending a case for supplementary 
investigation,, the order indicates the specific questions 
which should be clarified, as well as the investigative 
operations, which, in the opinion of the procurator, should 
be carried out. In the order on discontinuing a case or 
returning it for supplementary investigation, the procur- 
ator decides on measures of suppression which should be 
applied in respect to the accused. 

-122- 



. CHAPTER THREE• -  ' 

PRELIMINARY COURT ACTIONS BEFORE TRIAL 

1. Procedure in Bringing to Trial.  Functions of the 
Procurator 

Preparatory actions by the court before trial, 
in Chinese criminal procedure include a    hearing of 
cases coming from the people's procurator's office as 
well as a preliminary preparation of private indictment 
cases for subsequent hearing in court.  In respect to the 
first group of cases,the preparatory actions of the court 
are a stage in bringing a case to trial, and in respect to 
the second—carrying out the necessary investigation and 
decision of the question of whether a case should be brought 
to court. " Bringing a public indictment case to trial is 
viewed in criminal procedure as an independent stage of 
the process.  The system of turning over a case to trial 
in the CPR as provided in criminal procedure guards the 
interests of the state and eliminates the possibility of 
incorrectly bringing persons to criminal responsibility, 
and it also guards the interests of the accused. 

Presently viewing the stage of bringing a case 
to trial as one of the basic stages in criminal procedure 
and placing before it important tasks, judicial practice 
in the CPR has created within a very short time a system 
of bringing to trial which corresponds fully to the above 
conditions.  The institution of bringing to trial has un- 
dergone substantial changes in Chinese criminal procedure, 
particularly after the liberation of the. entire country, 
t/ith the organization of the people's procurator's office 
some cases began to come before the courts with the pro- '. 
curator's bill of indictment.  These cases were handled 
at the preliminary court hearing approximately in the 
same form as exists as present.  The majority of criminal 
cases before the second half of 1955 were instituted dir- 
ectly in the people's courts at the demand of institutions, 
enterprises, organizations and citizens victimized by crim- 
inal acts.  In view of this the judges of the people's 
courts conducted the preliminary investigation themselves 
and, if they were able to collect sufficient evidence for 
indicting a definite person for a definite crime, they 
turned over the case to the legal college for trial. 
If there was insufficient evidence, the case was dropped. 

In directing a Case to the judicial college the 
case did not go through the stage of formally handing 
over to the court\   but nevertheless a form was applied 
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which to a certain degree insured that the materials of 
the case were verified before trial*  The composition of 
the court which was to try the case (that is, a judge and 
people's assessors); was to study arid verify all materials 
in the case before the fixing of a court session, and if 
the courtffound that enough evidence had been collected 
for the case, a place and time was announced for the trial 
and a list of persons was drawn up, the participation of 
whom was necessary for the trial}  thereupon all those who 
were to be present would be summoned to the court session 
and the accused wotald be given a copy of the bill of in- 
dictment or the declaration on the institution of pro- 
ceedings.  Analagous actions on less complex cases were 
conducted by a judge personally, and he would try the 
case in court session. 

A special determination to turn the accused 
over to trial was not submitted, and the judge acting 
as chairman of the college, or judge who was  trying 
the case singly, would make a note on the declaration 
or complaint that the case could be tried in court ses- 
sion.  Since the second half of 1955 all cases, with 
the exception  of private indictment cases,have been 
investigated by the organs of public security or of 
the people's procurator's office, but all cases, in- 
dependent of the organ conducting the investigation, 
on the basis of Articles 10 and 11 of the Law on the 
organization of the people's procurator's office, are 
transferred to the people's court.  The people's proe»- 
urator's office directs a case to court together with 
the bill of indictment and accompanies it by a state- 
ment of the chief procurator on the institution of 
court proceedings.  Cases sent to the court by the 
procurator's  office, on the orders of the .chairman 
of the people's court, are given to one of the judges 
who carefully acquaints himself with all materials, 
after which the case is considered at a preparatory 
session in order to verify the legality and foundation 
of the preliminary investigation which has taken place 
and in order to decide whether the accused is to be 
turned over for trial.  The preparatory session in all 
courts, both general and special, is conducted by the 
judge who has studied the case and who carries out the 
function of acting chairman, plus two people's asses- 
sors, v.ao have also acquainted themselves with the 
case as a preliminary.  If the chairman of the court 
or chamber head takes part in the trial, he carries 
out the functions of acting chairman himself. 

No person who has not been elected or appoint- 
ed in a correct manner can participate a£ judge in the 
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preparatory session1«  A judge cannot participate in 
hearing a case a^ the preparatory session if he is 
one Of the sides or a relative of one of ttie sides, 
if he or any of Ms Relatives have an interest in the 
outcome Of the cäs'fe, or if he were a participant in 
the case as witness, expert, investigator, prosecutor, 
defense counsel or plaintiff.  Persons who are related 
cannot participate in the preparatory session.  A sec- 
retary must be present at the preparatory session, 
in order to keep a record of the session.  The ques- 
tion of the presence of a representative of the proc- 
urator's .office at the preparatory session is usually 
decided by the procurator's office itself, but if the 
court decides that such a presence is necessary, it 
can inform the procurator's office of this.  Witness- 
es and experts are usually not summoned to the prepar- 
atory court session, and the accused is also usually 
not questioned.  However, in cases when it is neces- 
sary to pinpoint information on the identity of the 
accused or his declaration presented to the cour$, 
the accused can be summoned and questioned at the 
preparatory session 

The question of the possibility of the de- 
fense counsel to participate in the preparatory ses- 
sion is .not covered in legal literature nor in legis- 
lation, however, the conclusion can be arrived at that 
the defense counsel does not have the right to parti- 
cipate in this stage, since the very question of the 
participation of the defense counsel in the case is 
decided here, a fact which consequently means that the 
accused actually does not have the right to make use 
of the services of defense counsel until an affirma- 
tive decision is made at the preparatory session to 
bring the case to trial. After the session opens the 
chief procurator or another * functionary from the proc- 
urator • s . office who has the full authority of the 
procurator presents the case to the acting chairm<an 
of the preparatory Session.  If neither the procurator 
nor a representative of the procurator's office is 
present at the preparatory session, the case is pre- 
sented by the acting chairman.  Thereupon the judge 
and the people's assessors^/Verify as to whether suf- 
ficient evidence exists iii the case and if there is 
legal basis for trying the case.  If there is any 
doubt or any questions, they present these to the 
speaker.  The preparatory session can be shortened 
on-  a decision by the judges participating in the 
-ession.  If after becoming acquainted with the 
materials on the case before the preparatory session, 
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the judge and people'si assessors find that there is no 
necessity to report on the circumstances of the case 
at the preparatory session, immediately after the re. iv 
preparatory session has been convened -they can ask        ^i i as' 
questions arising in connection with Studying the case,   : .;■?■, e 
without hearing a report, on facts  or" evidence in the 
case«  The questions must be answered by the procurator 
if he is present, or the judge if the procurator is ;. 
not taking part in the preparatory session.  After the;; 
case is discussed the judge and people's assessors 
have a conference and decide whether the accused should 
be brought to trial.  The conference takes place with- 
out the participation of the procurator, but in the 
presence of the secretary making up the court records, 

Juring the conference the people's assessors 
and judges possess equal;.rights, and all questions a re 
studied and decided by them jointly.  In case of a 
difference of opinion, questions are resolved on . the 
basis of the principle of the subjugation of the min- 
ority to the majority, and the opinion of the judge 
who is in the minority is written into the court ,re*- 
cord of the preparatory session.  The decision of .the 
preparatory session is submitted in the form of a de- 
termination, which is signed by the judges and people's 
assessors.  Before setting forth the questions which 
are decided in the preparatory session, it is necessary 
to mention the role of the procurator in this stage of 
the process, for he observes the legality of cases be- 
fore the people's courts. 

The main task of the procurator participating 
in the preparatory session consists in reporting to the 
court all the circumstances of the cafe, explaining and 
arguing the indictment and presenting all evidence in 
the case with the purpose of aiding the court in veri- 
fying the material of the case.  For a more detailed 
study of the case by the court the procurator must ans- 
wer all questions asked of him by the judges which have 
a bearing on clearing up the circumstajrices of the case 
being heard.  The correct implementation of this im- 
portant task demands careful  preparation on the part 
of the procurator for this sessio^/  Before the session 
the procurator carefully studies/|kifce case, analyzes all 
evidence, checks the position o£/ffclke accused (for ex- 
ample, were the measures of suppression used in respect 
to the accused applied correctly) and establishes the 
presence and correctness of the necessary legal docu- 
ments, after which he plans his .report at £!*£ prepara- 
tory session.  The procurator is the representative of 
the state indictment and must support the viewpoint of 
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the indictment, but he is obligated not to conceal weak 
points or failures in the investigation*.  During the 
report the procurator must be objective, and if he es- 
tablishes that insufficient evidence has been collected 
for the case to bring the -accused to trial, he must-take 
the case from the court for supplementary investigation. 
The nekt task of ihe procurator who is participating' in; 
the preparatory session is supervision over the legality 
of the hearing and the submission of legal determinations. 
Upon discovery of violations off. the law by the judges; 
the procurator is required to voice his opinion and re- 
quest that the violations be eliminated in the preparatory 
session.  In case off a.criminal violation of laws by 
judges the procurator institutes criminal proceedings in 
the established manner« \ 

If the decision submitted in the preparatory 
session does not reflect the true circumstances of the 
case in the opinion of the procurator and has been sub- 
mitted in violation of the law, he can protest this de- 
cision to the judicial committee of this particular 
court.  In rejecting the protest of the procurator by 
the judicial committee, the procurator may submit a 
protest to a higher court, the decision off which is fin- 
al.  The carrying out by the procurator of his functions 
during the stage of turning a case over to trial insures 
the legality of the decisions of the preparatory session* 

2.  Questions Which Are Resolved in the Preparatory 
Session 

The court which hears a case in preparatory 
session decides whether there is sufficient basis to 
turn the accused over to trial, and whether materials, 
have been collected which can correctly answer the ques- 
tion of the guilt of the accused, during the trial.  Pro- 
ceeding from this, the court must, answer the following 
questions in the preparatory session,  after it recog- 
nizes that the given case is under its jurisdiction. 
These questions make it possible to determine .whether 
the accused can be turned over for trial: 1) are there 
indications of the commission of the crime in the ac- 
tions of the accused, and are there any circumstances 
which eliminate the possibility of criminal prosecution; 
2) is it necessary to apply punishment to the accused 
in the given concrete case; 3) has the preliminary in- 
vestigation been conducted in accordance with procedural 
requirements; k)   has the crime which has been committed 
by the accused been properly qualified; 5) has the bill 
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of indictment been correctly drawn up.  If it is estab- 
lished that the case is not under the jurisdiction of 
the given court, the preparatory session, without re- 
solving the above questions, submits a decision to trans- 
fer the case to another people's court. 

The.preparatory session, resolving the above 
questions on the basis of concrete circumstances for 
each  case, can submit one of the following decisions: 
1«  A decision to return the case to the procurator's 
office for further investigation in view of vagueness 
in facts and incomplete evidence.  This decision must 
clearly indicate the circumstances requiring supple- 
mentary investigation.  In addition the accused is in- 
formed that his case has been returned for supplementary 
investigation.  The case can be sent to the procurator's 
office for supplementary investigation only in cases 
whereby the materials of the preliminary investigation 
cannot be supplemented during the court hearing.  In 
cases where insignificant omissions have been established 
for the case or the bill of indictment has been drawn up 
incorrectly, the court does not return the case to the 
procurator's  office but corrects the mistakes and eli- 
minates the defects in the work by the organs of investi- 
gation and the procurator's office.  2.  A decision to 
drop the case due to the lack of corpus delicti in the 
actions of the accused or in view of the fact that al- 
though there is corpus delicti in the actions of the 
accused the lav/ provides that action should not be in- 
itiated but that the case should be dismissed.  A de- 
cision to dismiss the case is also submitted in the Case 
whereby trie procurator makes the declaration on bringing 
action before the court.  The decision must be suffic- 
iently motivated with an accurate list of reasons by 
means of which the court came to the decision to dis- 
miss the case»  The decision is transmitted to the proc- 
urator's office which directed the case to the court, 
as well as to the accused.  In case the procurator  dis- 
agrees with the decision of the court on dismissing the 
case, he can lodge a protest in compliance with law be- 
fore he receives the decision.-'  A copy of the protest 
is sent to the accused.  3.  A decision to bring the 
accused to trial for cases; the circumstances of which 
are clear and where there is a sufficient quantity of 
evidence. 

A decision to bring the accused to trial is also 
reached in a case, the chief circumstances of which are 
clear and there is sufficient evidence establishing these 
circumstances, and the secondary questions, although they 
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are unclear and the evidence substantiating them is in- 
sufficient , but these secondary questions cannot influence 
the caSe,  In reaching a decision on Such a case the 
court either4 demands supplementary materials from the 
procurator or obtains new evidence during the course 
of the hearing and verifies secondary circumstances 
which have been insufficiently brought out at the pre- 
liminary hearing» 

At the preparatory session, upon bringing 
forth a decision to bring the accused to trial, several 
questions must be resolved, connected with preparing 
the case for hearing.  The following should be clearly 
indicated in the text of the decision:  a) time and place 
of the court session; b). whether the case will be heard 
in open or closed session; c) whether the participation 
of the procurator is necessary; d> whether it is neces- 
sary to appoint a defense counsel.  The accused has the 
right to appoint his own counsel, and the people's court 
is required to inform the accused of this right.  If the 
procurator appears in the court session as prosecutor, 
the accused must be informed of this, so that he may chospe 
a defense counsel.  In all other cases where the parti- 
cipation of a defense counsel is required, the court 
appoints one for the accused, if the accused chooses no 
counsel for his own defense; e)  whether it .is necessary 
to use the services of an interpreter; f) what persons 
must be summoned to the trial; g) whether it is neces- 
sary to change the measure of suppression chosen by . 
the procurator's office in respect to the accused, or' 
whether it is necessary to apply new measures, if they 
had not been selected earlier.  If the preparatory ses- 
sion considers it unnecessary to keep the accused in 
custody any further, it can select another, milder 
measure of suppression.  A decision must be made at 
the preliminary session on the arrest of the accused, 
who had been arrested without the sanction of the proc- 
urator, but which was done on the basis of case mater- 
ials, which indicated that to remain at liberty any 
longer would be dangerous for society.  In addition, 
the preparatory session can resolve the question as to 
increasing measures Df suppression.  If it is estab-- 
lished that the accused, being at liberty, had the 
intention to conceal himself, attempts to destroy or 
falsify evidence, has no permanent residence, etc., he 
can be put under temporary custody on the basis of 
Article 5 of the Regulations on Arrests and Detentions. 
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3».  Preparing a Case for Hearing 

In order for a successful hearing the judge 
must acquaint himself in detail with the case mater- 
ials sent for his perusal before the e^urt session, 
in accord with the decision of the preparatory ses- 
sion, study and outline the methods ahd sequence of 
handling the case, draw up plans for questions if he ' 
considers tähat the case is complicated and' it will be 
difficult to conduct the inquiry without a plan.  All 
technical work in preparing a case for court consider- 
ation is done by the secretary who kept a record of 
the preparatory session.  On the basis of the decision 
handed doira at the preparatory session the secretary 
sends the procurator's office an original of this de- 
cision, and to the accused—an original of the decision 
of the preparatory session and a copy of the bill of in- 
dictment.^  If the preliminary session has resulted" in 
a decision to dismiss the case, it is handed to the ac- 
cused in the original without the bill of indictment.5 

In handing the accused the above documents the 
secretary informs him that he has the right to appoint 
counsel for the defense, request the summons of new wit- 
nesses and the presentation of new evidence, and also 
explains the rights of the accused in court.  The wit- 
nesses, the plaintiff who is bringing a civil suit in 
the given criminal case, or the representative of his 
legal interests receive a summons to appear at court, 
while the counsels for the defense, experts and in- 
terperters are informed by letter of the day of the 
hearing.  All above documents must be delivered to per- 
sons summoned to court at least three days before the 
case is heard.  In delivering documents it is necessary 
to  obtain proof of the fact that the documents were 
accepted by . the person to whom they were addressed or 
another person who will transfer them to the addressee. 
The person receiving the documents must indicate the 
time and place of delivery, sign his name or place his 
seal, and if he is illiterate, place a finger print. 
Corroboration of the receipt of documents is required in 
order that the court may verify the correctness of the 
facts of document delivery during the court session, par- 
ticularly the delivery of the bill of indictment to the 
accused»  In respect to cases which are to be tried in 
open court session, the secretary explains the circum- 
stances of the case, the grounds for the decision, the 
time and place of the trial.  This announcement is made 
by the secretary on the court bulletin board, in order 
that every citizen can read it.  In submitting a decision 
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at the preparatory session for changing measures of sup- 
pression the secretary carries out the procedure connect- 
ed with this, and in carrying out a decision for cogniz- 
ances—receives the signature of the guarantor.  This com- 
pletes the preparatory actions of the court preliminary 
to the trial of the Case which has proceeded from the 
people's procurator's office with the bill of indictment. 

4.  Preparatory Court Actions in Private Indictment Cases 

Court actions preparatory to court trial in pri- 
vate indictment cases, which are initiated by the plain- 
tiff directly in court, differ somewhat from the actions 
taken in respect to public indictment cases.  In the pre- 
paratory sessfca the cases are considered only after several 
other acts carried out by judicial functionaries.  Hav- 
ing accepted a private indictment case and becoming ac- 
quainted with the materials, the judge may consider it 
alone if he considers the criminal case to be insignifi- 
cant.  However, in such a case he must obtain such in- 
structions from the chairman of the people's court or the 
acting chairman of the judicial college, where the possi- 
bility of single examination of a case will be indicated. 

Certain questions must be resolved before the 
court convenes, and in case of necessity, suitable in- 
vestigative acts must be carried out.  First of all, 
the question as to whether the case is in the jurisdic- 
tion of the given court is decided in the.process of pre- 
trial preparations.  Upon establishing that the case is 
not in the court's jurisdiction, the court must make a 
decision to transfer the case to another court which 
has jurisdiction over it,  Then the question is consid- 
ered as to the presence ©f evidence and as to whether 
the evidence presented can serve as a basis for initiat- 
ing criminal action, in other words whether the evidence 
presented establishes the fact of crime committed by the 
person mentioned in the indictment.  If there is insuf- 
ficient evidence for initiating action, the plaintiff may 
be requested to present sufficient evidence within a def- 
inite period.  However, the court itself may conduct the 
necessary investigation in order to establish evidence or 
to verify material presented to the court. The purpose 
of these actions, by the court consists, .in examining the 
circumstances of the case from all sides, collecting all 
evidence both for and against the indictment, in order to 
avoid a  one-sided and objective approach to the accused 
in court.  In the process of verification conducted by 
the court, if it is considered necessary the person 
against whom the complaint has been lodged can be sum- 
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moned to court in order to inform him of the main facts, 
of the indictment and ask him if he considers it expedient 
to request witnesses or experts to be. summoned or ifjp$^e*v 
evidence should be examined.  If".the« plaintiff does not ' 
present supplementary, evidence in thea period estäblisJJe#: 

by the court, and the court functionariescannot verify 
available evidence or collect supplementary evidence, 
the materials submitted by the plaintiff are nullified 
or a decision is made to reject the initiation of crimi- 
nal proceedings.  In case the materials are nullified the 
plaintiff can present supplementary, evidence and once 
again file a petition to initiate court action.  The de- 
cision to refuse to initiate criminal proceedings can be 
appealed by the plaintiff to a higher people»s court. 

After the plaintiff has presented his materials 
and petition to the court and after the court has veri- 
fied them, the question is resolved as to the presence 
of indications of corpus delicti in the actions of the ac- 
cused.  If there are no such indications, a decision is 
submitted to dismiss the case.  Cases are possible whereby 
after explanations to the plaintiff that the case cannot 
be continued since the actions of the accused show no 
indications of corpus delicti, the plaintiff can withdraw 
his complaint voluntarily.  In cases whereby it is estab- 
lished that the violations indicated in the complaint by 
the victim  are administrative violations, the case is 
transfer-red to suitable organs.  This affects a limited 
range of insignificant, petty cases, which were previously 
considered by people's courts at the complaint of victims, 
or institutions, enterprises and social organizations, 
which acted as prosecutor.  In regulating the question 
of jurisdiction of criminal cases (1956) the People's 
Supreme Court instructed that certain cases must be 
handled not by people's courts but by administrative 
organs.  These cases include: a) cases of unworthy acts 
committed by employees of state institutions, enterprises 
and social organizations, for example, omissions in of- 
fice of a minor type, a thoughtless mode of life, etc.; 
b) cases of insignificant violations of traffic regula- 
tions  c) cases of insignificant violations of laws on 
the management of industrial and commercial enterprises; 
c) cases of non-payment of taxes due to slump in busi- 
ness. 

As for cases which are out of the framework of 
private indictment cases and which should be investiga- 
ted by organs of the people's procurator's office, the 
court must make a declaration of crime committed and 
directed to the people's procurator's office with all 
available materials.  The court informs the person mak- 
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ing the complaint as to the transfer of the case to the 
jurisdiction of another peoples court, or a transfer of 
the materials to the people's procurator's office.  If 
in studying the Case the judge comes to the conclusion 
that the procurator should participate as prosecutor, 
on the basis of Article 14 of the Law on the organiza- 
tion of people's procurator's office^ the co^rt'submits 
a decision for the participation of the procurator, and 
this decision is sent to the'procurator?s office«  In 
designating measures of suppression in respect to the 
accused in cases of private indictment,  as a rule arm- 
rest and custody are not selected.  Usually the courts 
designate one of the types of cognizance for measures 
of suppression—personal or property.  As for cases of 
private indictment to be heard, the procedure of decid- 
ing the questions of time and place before the court 
session, as to whether the trial should be open or xlosed, 
the summoning of sides, witnesses, experts and interpret- 
ers, the delivery /to the accused of ä copy of the .indict- 
ment orcomplaint, as well as the selection of measures 
of eupression, is the same as in cases of public indict- 
ment, that is, all these questions are considered in the 
preparatory session of the court, after which the secre- 
tary of the preparatory session carries out all technical 
work. 
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CHAPTER FOUR 

COURT PROCEDURE IN A COURT OF THE FIRST INSTANCE 

1,  Forms of Prosecution 

Prosecution in Chinese criminal procedure means 
the public-legal function of the organs of the people's 
procurator's office and the procedural activities of 
those persons authorized by law, directed at establish- 
ing the grounds and limits of criminal responsibility of 
the accused, and on the incrimination before the court 
of a specific person for the commission of a specific 
crime.  The development of Chinese criminal procedure 
has led to the formation of state prosecution as the 
basic form of criminal prosecution in court.  But in 
the great majority of criminal cases, state prosecution 
was preceded by certain other forms of prosecution, 
which in their time played a positive role in the develop- 
ment of this institution.  Criminal procedure in China 
is aware of the following forms of prosecution: 1)state 
prosecution, which is carried out by the organs of public 
security; 2) public prosecution; 3) state prosecution 
carried out by the people's procurator's office, and 
h)   private prosecution. 

Participation of the Organs of Public Security 
in Prosecution at Court. ]hthe CPR the organs of public 
security are investigative organs and organs of secur- 
ity.  Therefore the functions of court prosecution are 
not inherent to them.  As a result of the fact that in 
the process of the development of the republic the or- 
gans of the people's procurator's office could not 
immediately carry out all functions assigned to it 
(due to insufficient organizational forms and lack of 
manpower) in certain categories of counter-revolutionary 
cases, in the simplest criminal cases where the circum- 
stances were sufficiently clarified and where there was 
no doubt in the evidence collected, prosecution in the 
people's courts was supported by functionaries from the 
organs of public security, and these cases went directly 
from the organ of investigation to the court, by-passing 
the procurator's .office? however, the person appointed 
by the organ of public security  to appear in court car- 
ried out only the functions of the representative of the 
state prosecutor and did not supervise the legality of 
the .trial. 

Public Prosecution is a form of prosecution which 
presently is almost out of use in the courts of China, 
but which in its time had a great significance for expos- 
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ing many crime is and convicting criminals.  Public prose- 
cution was conducted in criminal cases transmitted by- 
institutions and organizations directly to court for in- 
vestigation and handling.  C'asb's whereby organizations, 
institutions and enterprises could appear as prosecutor 
were the following:  cases of crimes in office by func-f 
tionaries of a given organ, criminal cases directly con- 
nected with the operations of a given organ (for example, 
falsification of documents discovered by the customs ad- 
ministration) ; cases dealing with the falsification of 
receipts for taxes in order to evade payment: cases of 
commercial crimes, etc.  In these cases action began 
directly in court after the presentation of the indict- 
ment by the organization, enterprise or institution. 
The organ initiating the action was to send its. repre- 
sentative to court as prosecutor in' order to participate . 
in the trial.  The public prosecutor enjoyed the legal 
rights of a side in the case and Carried out the same 
functions as the procurator in supporting the indictments. 
But the rights of the institutions, organizations and en- 
terprises were limited to bringing the indictment before 
the court and supporting the prosecution during the case. 

This form of prosecution was considered at one, T 
time in the CPR to be a form of state prosecution, develop- 
ing during the revolution and brought to life by the .0^ 
people's courts.  This concept was grounded in the pur- 
pose of the prosecution,'which consisted in safeguarding 
state and public interests.  Subsequently a general op- 
inion was formed that this was a particular type of 
public prosecution, proceeding from the collectives of 
enterprises, organizations and institutions. 

The proportion of public prosecution was rather 
large.  According to Statistical data of the people's 
court of the Peking IJuhsianginen district, during the 
period between January and April 1955  this form of 
prosecution made up 25% of all cases tried by the court. 
A variation pf public prosecution was "citizen " prose- ' 
cution, which took place in military tribunals during  . 
the first days of the formation of the state and in /;' \ 
people's tribunals formed during the period of carry^ 
ing out, the land reform, the popular movements against 
the"three evils" and against the "five evils," as well 
as during the period of the campaign to stamp out coun- 
ter-revolutionary elements.  This form consisted in the 
fact that any citizen could directly present an indict- 
ment to a tribunal against any person suspected of com- 
mitting a crime, and he could participate in the trial 
of the case as prosecutor.  "Citizen prosecution "as a 
form of prosecution in court played a particularly import- 

-135- 



ant role in rural areas during the first years of the 
existence of the CPU.   The destruction of the feudal 
forces in the county where the great majority of the 
population lives on the land and the overcoming of the 
age-old fear of the feudal lords by the peasants could 
not be carried out in a short time by the organs  of 
the people's procurator's office and the organs of pub- 
lic security without     broad participation by the mas- 
ses. 

Introducing the "citizen prosecution» the state 
attained two ends; in the first place, many crimes were 
discovered in a minimal period, and in the second place, 
citizens, basically peasants, appeared in court as pros- 
ecutors and were able to overcome their fear of land- 
owners, were drawn into government operations and were 
able to gain practical convictions in the truly popular 
policies of the state.  At present, as a result of the 
strengthening of the organizational structure of the 
people's procurator's office and the reinforcement of 
its organs with experienced cadres, as a rule state and 
private prosecution are implemented, while state pro- 

se cut ion is delegated only to organs of the people's 
procurator's office.-*- 

,    State prosecution in criminal procedure in the 
CPR is a prosecution supported by the procurator's of- 
fice in the name of and in the interests of the state 
against persons turned over to the court bv established 
procedure for crimes, in the commission of'which they have 
been implicated with a sufficient quantity of evidence. 
Article 10 of the Law on the organization of the people's 
procurator's office delegates the people's procurator's 
office the responsibility of bringing public indictment 
+Ü  5%  , P!°Ple's court.  The obligation to incriminate 
the defendant, to prove his guilt in the crime or, in 
other words, to support the prosecution in court, lies 
Vt.\tiie' Prosecutor, the role of which is occupied by the 
chief procurator ox one of his procurators, delegated 
by him.  But besides the function of prosecution, the 
procurator in court exercises supervision over the legale 
ity of the trial and the justice of the sentence. 
During the trial of cases initiated by the people's pro- 

curator's office, support of the public indictment and 
supervision over the legality of the trial process are 
carried out by the chief procurator or by a procurator 
appointed by him, who acts in court as the state pro- 
secutor."^ ^ 

Support of the indictment in the people's court 
xu cases initiated by the people's procurator's office 
is obligatory for the organs of the procurator's office 
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For all other cases, Which were not initiated by the 
people's procurator's office, the participation of the 
state prosecutor is nön-dbligatory, but the chief proc- 
urator may send ä procurator tö court to participate in 
the trial as state prosecutor and for exercising super- 
vision over the trial*  in case the people 's, court hands 
down a decision requiring the participation of a prose- 

cutor in the case, the chief procurator or a procurator 
appointed by him from the procurator's office appears as 
prosecutor.5 

It is evident that the scope of cases in which the 
procurator's office participates as prosecutor is ex- 
tremely broad and that there is no limitation for the 
prosecution in participating in the trial of any crimi- 
nal case in court.  This is corroborated by the practice 
of the organs of the people's procurator's office.  The 
support of the state indictment in court is, :one of the 
chief functions of the people's procurator's office, 
emanating from its tasks as an organ which exercises 
supervision over people's democratic legality.* 

From the procedural point of view the activities 
of the procurator, participating in a trial, are activ- 
ities in carrying out the main criminal-procedural 
functions of the procurator's office—the functions of 
criminal prosecution, which are one of the forms of 
procurator's office supervision over legality.  This 
form of supervision is not inflexible, for it changes 
at various stages of criminal .procedure independent of.  the 
procedural particularities of the various stages.  The 
position of the procurator in court differs from his 
position before the trial.  Before the trial he is the 
director of the preliminary investigation.  During the 
trial stage the procurator occupies the legal position 
of one of the sides, carrying out criminal prosecution 
by supporting the state indictment.  The demand of the 
procurator to prosecute the criminal finds its expres- 
sion not only in the drawing up of the bill of indict- 
ment but in its presentation to the court for examin- 
ing the substance of the case.  The procurator becomes 
a side of the case only after the criminal case has 
been accepted by the court, that is, from the moment the 
court session opens to try the case.  During the stage 
of preparatory actions by the court before the case 
opens, the procurator substantiates the necessity of 
prosecuting those persons indicated in the bill of in- 
dictment and is the representative of the organ observ- 
ing "  legality, but he is not a legal  side due to 
the special role of the preparatory actions of the court. 

During the trial the procurator aids the court in 
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establishing the guilt of the defendant and furnishes 
proof for the charges presented by him on the basis of 
the materials of the preliminary inyestSigation.  He 
participates actively in the trial, and all of his ac- 
tions take place within the forms established by law. 
On each question arising during the trial, the procur- 
ator presents his opinion and conclusion.  He must in- 
criminate the defendant in the commission of the crime, 
presenting evidence on the basis of which he has come 
to the conclusion as to the guilt of the defendant, and 
he must substantiate this guilt, refute the arguments of 
the defendant brought forth to deceive the court and 
give his opinion on the degree of punishment for the ac- 
cused.   If during the course of judicial inquiry the 
procurator becomes convinced of the fact that the ac- 
cused is innocent and that there are insufficient grounds 
to indict him, he must withdraw the charges and under no 
circumstances attempt to juggle the evidence for the pro- 
secution.  The procurator may not insist on the formula- 
tion of the bill of indictment if the results of judicial 
inquiry have changed it in any way.  The state prosecu- 
tor formulates all of his conclusions in the speech of 
indictment and in the debates between the sides. 

Private prosecution.  A person directly suffer- 
ing damage due to a crime may appeal directly to the 
court with a petition to institute action against a 
person having committed criminal actions in respect to 
the petitioner.  The petitioner in this case will be a 
private prosecutor, enjoying the rights of a legal side 
in the process.  Private prosecution cases are compara- 
tively small criminal cases dealing with crimes having 
no great harm for society, and having no great public 
danger*  These include crimes such as disturbing the 
peace, committed under extenuating circumstances and dir- 
ected against the person and dignity of an individual 
citizen; minor bodily injury and minor scuffling; defa- 
mation of character, slander and certain sex crimes.-> 

Such cases can be solved in or out of court, the 
latter excluding the necessity of trial.  The victim- 
private prosecucor has the right to withdraw his com- 
plaint from court during the course of the trial, but it 
must be before a sentence is handed down.  If the com- 
plaint is withdrawn the court can submit a decision on 
this after which a conciliation document is given to 
both sides in the case.  If the accused is not agree- 
able to the conciliation and the withdrawal of the pe- 
tition by the victim, the content of the case is tried 
before the court.  In case the parties agree out of 
court they must present a petition to the court to dis- 
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miss the case.  Previous procedure provided that agree- 
ment out Of court must be formulated by ä people's con- 
ciliation commission, issuing three copies of the state- 
ment to be presented to ih&  iSöürt j which would ratify 
them, certifying them with tlie seal and would return 
two copies of the paper to the parties, and one copy 
would remain in court in order to forestall a secondary 
appeal by the victims after the conciliation«  We 
should note that the people's conciliation commissions 
at a definite stage played a positive role in cutting 
down the number of criminal cases coming before the courts 
and^in conciliating the parties appealing to the court." 

In some private prosecution cases, for example, 
cases of illicit cohabitation, the procurator may take 
a part on his own initiative or on the decision of the 
court.  In this case the functions of the prosecution 
are transferred completely to the procurator, and the 
private prosecutor appears as victim or a.witness, that 
is, the case assumes a public nature. 

2.  Legal SfeätuS - of the Counsel for the Defense 

The participation of counsel for the defense oc- 
cupies an important place in people's democratic pro- 
cedure, and his procedural activities conducted from 
correct political and legal positions, have a consider- 
able significance for carrying out justice in the CPR« 
The right Of the accused to have counsel is indissolubly 
bound to the totality of'his rights in the trial.  The 
participation of a lawyer contributes to the full and 
real implementation of his rights and is one of the 
expressions of democratism which characterizes criminal 
procedure in the new China.  The counsel for the defense 
in people's democratic criminal procedure carries out 
a function of national significance.  His task consists 
in defending the rights and interests of the accused 
which are guaranteed by law and at the same time aiding 
the court in an objective and all-sided trial of the 
case in order for the court to receive the full possi- 
bility of weighing and comparing facts which support 
the indictment or the defense of the accused and to 
pass a verdict which corresponds to the true nature of 
the case.' 

Thus the counsel for the defense in Chinese 
criminal procedure is an agent of the accused and is 
at the same time an independent subject in the trial, 
aiding the judicial organs in their work«  The lawyers 
aid to the court is not limited by his activities in 
the court of the first instance.  It is expressed in 
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particular also in the fact that the lawyer aids^ the f!|> 
court of the second instance in correcting instates   >%&■. 
permitted by the court of the first instance.  pozensr 
of examples could be given, whereby the lawyer has aid- 
ed in correcting unjust sentences^by lower courts.  For 
example vfu Han-huei was judged guilty of stealing state 
property and sentenced by the people's court of the 
lower level to two years imprisonment.  The?convicted 
man appealed twice to the people's court of the middle 
level against the court decision, but his appeals were 
in vain.  When a lawyer entered the case he gathered ••_ 
supplementary materials and presented them to the court 
of the second instance where the case was reviewed and 
tfu Han-huei was pronounced guilty not of theft but^of 
neglect of his professional duties, and therefore he 
was released from custody and metedgOut a punishment 
which did not include imprisonment. 

The counsel for the defense participates in the 
trial as a party.  The legal signs of a party consist 
in the fact that a party formulates its demands before 
the court, has a definite interest in the trial and en- 
joys broad legal rights based on the principle of equal- 
ity of rights.  The interest characterizing the lawyer 
as a party in the trial is the public interest.  He is 
directed to aid people's democratic justice and contri- 
bute toward carrying out the tasks standing before jus- 
tice while defending the rights and lawful interests of 
the accused.  The defense counsel in Chinese criminal 
procedure participates in the courts of the first and 
second instance in trying cases.  After the sentence 
becomes valid the attorney can continue to carry out 
certain defense functions.  He ban" lodge an appeal to 
consider the case and to protest the sentence to organs 
which have the right of protest in the procedure of sen- 
tence supervision for those sentences which have become 
valid.  The defense attorney can also, after the sen- _ 
tence become valid, petition the court which has passed 
the sentence to study certain questions connected with 
executing the sentence, for example, the question of 
delaying the execution of the sentence. 

One-, two or more attorneys for the defense can 
participate in trials.  Several attorneys can defend 
one defendant or various defendants.  The participa- 
tion in the trial of several defense attorneys is obli- 
gatory when the defense of one accused runs counter to 
the interests of the defense of another.  An attorney 
can refuse to handle the defense  before the trial be- 
gins, that is, he can refuse to take on the functions 
of coansel for the defense for a specific case.  But 
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under no circumstances can he refuse to handle the de- 
fense during the trial * Which would bö a gross Violation 
of the constitution * of khi  right to defense.  The at- 
torney for the defense aids the defendant with his legal 
knowledge, his experience and knowledge of life.  There- 
fore he is obligated to explain to his client the lack 
of grounds for his demands if there are such.  But a' 
lawyer should not reject his client's well-grounded 
requests in order not to create the impression that he is 
acting as judge.  The court directs the process of the 
trial.  For the defendant and the attorney for the de- 
fense, as for all other participants in the trial, the 
powers of the court, granted by law, are indisputable. 
However, the court should not limit the attorney in the 
correct carrying out of his obligations.  In cases when 
the defendant or the defense attorney considers that the 
actions of the court are incorrect, that they infringe 
or violate the rights of the accused, the lawyer or the 
defendant can petition for this violation to be elimina- 
ted, and if it is not eliminated, to appeal the decision 
of the court to a higher court« 

In his work the attorney for the defense cannot 
act against the interests of the people and socialist 
construction.  Only proceeding from these interests 
can he correctly carry out the tasks before him.  The 
attempt to remove responsibility from the accused at 
all costs, with truth or lack of truth, the loss of 
principles—these are impermissible phenomena in legal 
practice which have an injurious affect on the masses 
as to the newly developing branch of people's democra- 
tic justice.  The attorney for the defense in Chinese 
criminal procedure carries out the defense of the de- 
fendant on the basis of the materials pertaining to the 
case and within a legal framework.  To conduct the de- 
fense proceeding from the facts means that the defense 
attorney must present the evidence speaking for the 
accused and analyze them.  To conduct the defense pro- 
ceeding from the law means to bring forth legal grounds 
for the benefit of the accused, analyzing the corres- 
pondence between the established facts of the qualifi- 
cation of the crime, the gravity of the crime, etc. 

If the evidence presented by the prosecutor to 
substantiate the fact of the commission of the crime by 
the defendant contains evidence which is incorrect in 
whole or in part, the attorney for the defense must use 
valid evidence and well-grounded arguments to prove  ;\-i 
this in order that the court may establish the innocence 
of the defendant or change the qualification to the ad- 
vantage of the accused.  However, if the crime has been 
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fully proved and substantiated and the passing of a sen- 
tence of guilty is inevitable, the attorney for the de- 
fense should strive to establish circumstances which 
mitigate the guilt.  For example, in defending the defend- 
ant he should point out the purposes which directed the 
accused^ the motives causing him to commit" the crime, 
the methods and means for committing the crime, the harm 
and social danger of the defendant, the age of the accus- 
ed, his behavior after the conviction of the crime, 
naturally only if there are actually mitigating circum- 
stances existing.  And under no circumstances should the 
attorney for the defense make up facts, distort them or 
lie.  If the attorney cannot find reasons for basing 
any of his conclusions, he should not press them upon • 
the court.  He does not have the right to place facts or 
conclusions before the court once they have been rejected, 
if no supplementary material has heen  established. 

If the attorney discovers that the defendant is 
stating facts incorrectly, he should attempt to convince 
the defendant to give truthful testimony, pointing his 
attention to the fact that honest repentance is a miti- 
gating circumstance.  If it is impossible to convince 
the defendant, the attorney should introduce only 
authentic facts and incontrovertible evidence, but in 
such a manner as not to harm the interests of the defend- 
ant.  The defense attorney, in reference to his actions • 
before the court, is not bound by the will of the defend- 
ant and determines his line of defense so that from his 
point of view it answers the tasks of people's democra- 
tic justice.  Otherwise the actions of a lawyer at court 
could change from aiding justice to opposing it, which 
would be a gross distortion of the tasks of the defense. 
However, the independence of the attorney should not be 
understood to be completely indifferent to the position 
of the defendant.  The independence of the lawyer before 
the court should aid in correctly forming the defense 
in a specific case, but it should not signify direct or 
indirect, open or concealed refusal of the lawyer to 
defend his client.  The attorney should use all lawful 
means for defending the accused and for alleviating his 
position.  The court hearing is particularly significant 
for the attorney for the defense.  Although the work 
in court is merely a continuation and completion of the 
case for the procurator who has conducted the preliminary 
investigation, for the lawyer, who has not participated 
in the preliminary investigation, the work begins only 
here. 

People's democratic criminal procedure creates all 
conditions for the active participation of the defendant 
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and his counsel in the court hearing,.  The attorney for 
the defense, participating in the court hearing, actively 
verifies  evidence,   questions  tne   defendant ~wI:EEew&&&~i — 
experts, etc,  The counsel for the defense is* Obligated, 
within the framework determined by his legal  position, 
to present evidence which refutes the charges* ; in thii 
respect his position differs from the position?of,the ac- 
cused who has no  such obligation.  The question of ,^vi«» 
dence supporting the defense, which is not being used ;ih 
the case, but which can be established by summoning and 
questioning new witnesses, the implementation of new ex- 
pert examinations, introduction of new evidence can come 
up before the counsel for the defense in studying case 
materials, in talking with the defendant, etc.  In such 
cases the counsel for the defense takes measures under 
established procedure to have .this evidence presented to 
the court.  Courtroom debates sum up the hearing and con- 
tain the grounds for all conclusions, which according to 
the convictions of both parties involved, should be ar- 
rived at by the court in coming to a decision.  The pro- 
cedure of debates by the parties establishes that the 
attorney for the defense shall speak last.  If there is 
no attorney, the defendant speaks for himself.  In his 
speech supporting the defense the lawyer evaluates the 
facts established during the trial, criticizes certain 
evidence, demonstrates the credibi lity of other evi- 
dence, lays out the facts of the event which has taken 
place as he sees it, and presents his version of the case. 
In this manner the counsel for the defense aids in the 
establishment of truth. 

3.  Preparatory Part of the Trial" 

The trial is the central stage of Chinese criminal 
procedure, where the court, with the participation and 
aid of the parties, examines the case according to the 
principles of publicity, verbality, directness, judges 
the case on its merits and brings forth a decision to 
adjudge the defendant guilty or not guilty.  In Chinese 
people's democratic procedure the trial is based on the 
principles of socialist democratism.  Two merging tasks 
stand before the trial, and these are the following: 
To judge the case correctly according to its merits and 
to achieve the most satisfactory social-educative result. 
The political significance of a trial consists in the 
fact that the court, as an organ of the state, gives in 
its sentence a social-political evaluation of the acts 
and person of the defendant.  This evaluation represents 
a concrete form of state policy.  The purpose of the trial 
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is not limited, however', to passing judgment.  This stage 
of the process is constructed in sUch a manner that the 
educative effe/ct on the ciiizenry will be as great as 
possible;  Court trial %ö a creative process of examin- 
ing a, caöe to be conductedin certain procedural forms 
which differ from tnose ^hich were used in studying and 
verifying the case in th^'preceding states«  This sec- 
tion of the process takes place publicly, exerting an 
educative influence on the participants in the trial and 
on all those present.  "In all its activities the court 
educates the citizens in the spirit of love toward their 
native land and conscious observance of its laws.1'10 

The main goal of the trial is to arrive at a legal 
and well-founded decision on the basic question of the 
criminal case:  On the guilt of the person on trial. 
This stage of the process ends with the evaluation by 
the court of all evidence and the proclamation of the 
sentence against the defendant and the measure of punish- 
ment or his innocence.  The sentence of the court, upon 
becoming valid, is law and must be .executed uncondition- 
ally and exactly by all organs of the state which have 
relation to it.  In indicating that the trial stage com- 
pletes the process, one should not forget that after the 
sentence is passed the case can be reviewed by an., appeal 
court or within the procedure of judicial supervision. 
However, these stages are merely a verification or check 
of a sentence which has already been passed.  The study 
of the case according to its merits and the basic work 
in resolving its most important questions take place dur- 
ing the trial stage in court of the first instance.  The 
trial is a complicated system of legal actions by the 
court and by . the parties to the case.  In accordance 
with the content of the procedural acts comprising it, 
it breaks up into six parts:  l) the preparatory part; 
2) the court hearing; 3) pleadings by the parties; k) 
the final word by the defendant; 5) passing of the sen- 
tence; 6) reading of the sentence. 

The preparatory part of the trial is, in the first 
place, a total of those preparatory acts in verifying the 
possibility of convening the court session to try the 
case, and, in the second place, definite actions by the 
court and by the parties to assure a complete and cor- 
rect court hearing.  Before the beginning of the trial 
and the entrance of the members of the court into the 
courtroom, the trial secretary calls the participants 
of the trial from the iraiting room, if the court has 
one, through two militia men who have been assigned to 
this case:   the procurator, the counsel for the defense 
and the defendant, witnesses, experts, other persons in- 
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dicated in the bill of indictment.  In order to summon 
the participants to the trial the secretary hands the 
militia men forms with the seal of the court, upon which 
are Written the names of the persons to be summoned. 
Then the Secretary allows all those Wishing to be pre- 
sent during th6 trial to enter the üourt room;  If the 
court has no waiting room, the secretary dimply ascer- 
tains whether those persons whose participation is ob- 
ligatory have arrived.  But these acts by the secretary 
do not replace the acts of the acting chairman in es- 
tablishing the identity of those persons present for 
participation in the trial.  On the right of the court 
the attorney for the defense sits behind a special table 
and beside him sit the defendant and civil respondent 
(if he is participating in the case).  To the left of 
the court, also behind a special table, the procurator 
and civil plaintiff sit.  The secretary of the court 
session sits behind the judges' stand to the right. 
Two militia men are placed in front of the stand, and 
they move constantly throughout the courtroom session 
and are used by the acting chairman to summon persons 
for questiondng, presenting documents and material evi- 
dence to the parties, etc.  These militia men also guard 
the defendant.  If there are several defendants, and the 
measure of suppression has been designated aS armed cus- 
tody, special guards are furnished, and the two militia 
men are at the disposal of the court.  There is a card 
in front of the judges, parties and secretary which in- 
dicates who is sitting where.  These, indicators were 
introduced in order that the persons present would have 
a greater possibility of acquainting themselves with the 
court and achieve a picture of the activities of each 
person participating in the trial.  After all have taken 
their places, the secretary of the court session, if nec- 
essary, announces the rules which are to be observed by 
those present in the courtroom*  Usually one of the aud- 
ience requests the secretary to explain how to behave in 
court, or the secretary takes the initiative, seeing 
any violation on the part of those present, and explains 
the rules Of behavior in court• 

After all these preliminary acts conducted by the 
secretary of the court session, the court enters.  From 
this moment the preparatory acts of the court begin, 
which are connected with the examination arid solution 
of several procedural questions, which are pre-conditions 
for ti'ie following main part of the trial—the court in- 
quiry.  After the court has entered the courtroom, the 
secretary reports to the acting chairman the names of 
those parsons summoned who have appeared, those who have 
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failed to appear and on what grounds«  The chairman an- 
nounces the session as open and announces the case to be 
heard.  On the! basis of the report made by the secretary 
on the appearance of persons in court, the chairman es- 
tablishes theJpresence of the parties and their repre- 
sentatives. If the defendant had not appeared, the hear- 
ing is put off to another day, and the court summons the 
defendant once again or arranges for his forced appear- 
ance*  At the same time the court resolves the question 
of changing the measures of suppression against the de- 
fendant who had not appeared and issues documents provid- 
ing for the forced appearance of the defendant.  Cases 
cannot be tried in absentia in the courts of China. 

Upon non-appearance of the counsel for the defense 
in cases where his participation is obligatory or when 
the defendant has engaged his services, the counsel for 
the defense can be replaced by another attorney with the 
direct consent of the defendant, or the case can be heard 
in the absence of the defense attorney, if the defendant 
agrees to do without him and states that he will handle 
the defense himself.  However, in this case any direct or 
indirect pressure on the defendant by the court is imper-. 
missible.  If the defendant insists on the participation . 
of a lawyer,- the court must insure his appearance or de- 
lay proceedings.  In the case of non-appearance of the 
prosecutor in cases of public prosecution and in cases 
whereby the prosecutor was summoned by the court, the 
court is required to take all measures to insure the 
participation of the prosecutor in the trial.  The court 
has the right to resolve in court session the question 
of the possibility of hearing the case without the par- 
ticipation of the prosecutor or of delaying the case to 
another date if the participation of the prosecutor is 
obligatory. 

Non-appearance by the civil plaintiff and civil 
respondenx, if the latter is not the defendant, does 
not hinder the proceedings.  The civil action is not 
dismissed, and the functions of the plaintiff are car- 
ried out by the procurator.  If the procurator is also 
absent, the court itself must examine the civil action. 
But the court may also make a decision on postponing 
the hearing if the civil plaintiff and civil respondent 
have not appeared.  The chairman announces the name of 
the defendant, his age, profession, and asks him if he 
had ever been convicted previously.  The chairman also 
questions the defendant as to the time of receipt of 
the copy of the bill of indictment by the defendant, 
establishing the exact time of delivery.  The copy of 
the bill of indictment s»uld be delivered to the accused 
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no late:r than 72 hours before the day of the hearing. 
The rule on the time of delivery of the copy of the 
bill of indictment to the defendant is of a categorical 
nature in Chinese criminal procedure.  Therefore, if the 
copy of the bill of indictment was not delivered to the 
defendant at all, or delivered subsequent to the dead- 
line, the hearing is postponed to a suitable date. -Hav- 
ing established the identity of the defendant, the chair- 
man explains the rights of. the accused during the trial. 
This is an important moment in the preparatory part of 
the trial,  The'.explanation to the defendant of his rights 
has the significance of actually securing him the possibi- 
lity of using these rights, therefore this explanation 
is conducted in a form comprehensible, to the defendant, 
with consideration for his cultural level, and he is 
told in detail what he may do during the trial and what 
methods he. may use in conducting his defense.  Then the 
chairman announces the composition of the court, the 
names of the secretary keeping the proceedings of the 
court session, the experts, interpreters and procurator. 
He explains the right of challenge and asks the parties 
if they have any challenges to make.  Challenging the- 
attorney for the defense is unknown in the practice of 
judicial organs, and the grounds for challenging judges, 
procurators, and Other persons are not valid in respect 
to the counsel for the defense. 

A petition from one of the parties to remove a 
judge is decided bythe chairman of the court.  Petitions 
to remove the secretary  are decided by the judicial " 
college ■.-■■'• trying the case.  A decision to reject a pe- 
tition cannot be appealed.  In the interests of a suc- 
cesful trial the judge, people's assessors and secre- 
tary, if they consider themselves not Completely dis- 
interested in the case, give their opinion on their own 
removal at their initiative.' A decision is made by the 
chairman of the court or the court.  The chairman veri- 
fies as to whether the summoned witnesses and experts 
have appeared at court.  The chairman ascertains the 
name, age, place of birth, residence and profession of 
all witnesses and experts, after which he warns them of 
the consequences of perjury and explains their civil 
obligation to give truthful testimony. Upon establish- 
ing identity of the witnesses and experts the chairman 
ascertains their relationship to the parties, other wit- 
nesses and experts in order to remove persons from the 
trial who have a relationship with one another which 
might complicate the trial.  If the court finds that the 
removal of these persons is not expedient, the judges 
will realize their interest in the outcome of the trial 
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and will be able to orient themselves more correctly as 
to their testimony arid statements. 

The secretary collects the signatures of those 
who.were warned against perjury but these signatures 
are not essential»  The witnesses thereupon exit to a 
special room to wait to be summoned to the courtroom, 
and the experts remain in the courtroom.  In case of 
non-appearance of witnesses or experts the court must 
resolve the question of the feasibility of hearing the 
case in the absence of those who did not appear.  For 
this purpose it hears the opininns of the parties, after 
which it passes a decision on the continuance of the hear- 
ing or postponment.  If the case is to be tried on another 
day, the court, depending on conditions, determines the 
time and place of the trial and once more sends out sum- 
mons and written notifications.  The court can force 
witnesses who have not appeared to appear at court. 
If there is a person in the case who has suffered loss 
due to the crime committed, the chairman explains to him 
his right for civil action.  If the victim declares the 
intention to bring action, the declaration is included 
in the trial record and the court resolves the question 
of recognizing the victim as a civil plaintiff and on 
allowing him to participate in the case as a party to the 
case.  The chairman thereupon asks the parties whether 
they have petitions to summon supplementary witnesses 
or experts and to obtain supplementary evidence.  Each 
petition by one of the parties must be well founded and 
is discussed by the court separately, after the other 
party has expressed its opinion on the petition.  Ac- 
ceptance or rejection by the court of petitions by the 
parties is not dependent on any formal period of time. 
The parties may lodge petitions throughout the length 
of the trial, up to the point where the court retires 
to pass judgment and the court is obligated to consider 
these petitions.  If the court is of the opinion that 
the petitions are well founded and it is necessary to 
postpone the trial in order to comply with the petition, 
it postpones the hearing and gives orders to summon 
witnesses or experts or secure supplementary evidence. 
This completes the preparatory part of the trial, and 
if there are no obstacles hindering the continuation 
of the court session, the court proceeds to the fol- 
lowing part of the trial—the judicial investigation. 

4.  Judicial Investigation 

The interests of people's democratic justice re- 
quire that objective truth be established in each criminal 
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case tried by the courts and that a correct and well- 
founded sentence be passed in accurate correspondence 
of the law.  All legal actions, the entire system of 
legal forms and institutions and the organization of 
the trial are subordinate to this goal, and seiVe as a 
means for its attainment.  The judicial investigation 
is particularly  significant in this respect, since it • 
is the key, central part of the trial. . The basic work 
in verifying and studying all evidence collected on the 
case during the preliminary investigation as well as 
that presented by the parties or obtained by the court 
on its own initiative is done at the judicial investiga- 
tion.  Here the judges listen to direct testimony by 
defendants and witnesses, acquaint themselves with all ; 
evidence pertaining to the case, verify the correctness 
and foundation of the indictment brought against the 
defendant, and on the basis of all this they pass a 
sentence in which the basic question of thö criminal 
case is resolved—the question of the guilt or innocence 
of the accused and the degree of his responsibility for 
the crime committed. '. '' 

The democratic principles lying at the base of 
the judicial examination afford the court broad possibi- 
lities for a comprehensive study of the Circumstances of 
the case, in order to pass a correct, just sentence. r 
The judicial examination in Chinese criminal procedure 
has a great educative significance, which is assured by 
the objectivity of the judicial investigation, which 
means that the court verifies not only evidence for the 
indictment but for the defense.  It is also assured.by 
a comprehensive study of the circumstances of the case, 
by the elimination of substantial contradictions between 
evidence or by ascertaining the reasons for these contra- 
dictions, as well as purposeful, logically consistent 
questioning.  The judicial investigation is a graphic 
and intelligible form of bringing out the reasons, con- 
ditions and circumstances of the crime and the incrimi— 
nation of the guilty party.  The educative effect of 
the. judicial investigation increases by an exposure of 
the conditions which aided in the commission of the crime 
and an exposure of the methods of the criminal activities. 

During the judicial investigation, the court with 
the activ e participation of the parties-, verifies all 
evidence collected for the case as well as the correct- 
ness and validity of the conclusions made on the basis 
of tiiis evidence by the organs of preliminary investi- 
gation.  However, the tasks of the judicial examination 
are not exhausted with this»  Judicial examination is 
a new, completely independent investigation which possesses 

-149- 



several significant advantages in comparison with the 
preliminary investigation.  Conducting an investigation 
of the case, the court cannot limit itself to the simple 
verification of the materials of preliminary investiga- 
tion.  If it is established during the judicial exami- 
nation that any circumstance significant to the case has 
not been clarified at the preliminary investigation, the 
court is obligated to take all measures possible in order 
to elucidate this circumstance, for the purpose of which 
it can summon new witnesses, obtain documents, give 
instructions for expert examinations, etc.  The judicial 
.oxaaaHfttioji, being an extremely important part of the 
trial, is composed of several legal acts which are con- 
ducted in a definite order.  Judicial investigation be- 
gxns with the reading of the bill of indictment.  If 
the case has been initiated by the procurator's office 
and the indictment is being supported by a representa- 
tive of the procurator»s office present at the court 
session, the bill of indictment is read by the judge 
or by a people's assessor appointed by him, or by the 
procurator.  As for cases in which the procurator does 
not participate at the court' session, or cases of priv- 
ate prosecution tried by the college, the bill of in- 
dxctment cr complaint is read by the judge or one of 
of the people's assessors, named by the judge.  After 
the reading of the complaint, in a private prosecution 
case tiie judge asks the victim if he has anything to 
add to the charges listed in the complaint.  The act- 
ing chairman thereup m explains to the defendant the 
main points of the charges and asks the defendant if 
he is in agreement with the indictment, that is, if 
he pleads guilty or not guilty. 

During this stage the defendant is once more ex- 
plained his legal rights.  The acting chairman asks the 
accused if he wishes to present new evidence to the 
court which refutes the charges, in particular, if the 
defendant wishes to petition new witnesses to be sum- 
moned.  The court thereupon resolves the question of 
the order of examining the evidence and the sequence 
of questioning accused and witnesses.  As a rule, the 
defendant is questioned first if he pleads guilty. 
If the defendant does not plead guilty to the crime, 
the witnesses are questioned first.  If there are sev- 
eral defendants and witnesses they are as a *»ule ques- 
tioned separately, in the absence of the other defend- 
ants and witnesses.  The questioning of the defendant 
occupies a central position in the judicial investiga- 
tion.  During the course of questioning the relationship 
of the defendant to the charges is ascertained, since 
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confession of guilt and sincere repentance by the ac- 
cused are considered to be mitigating circumstances* 
In addition, the questioning of the defendant has the 
aim of obtaining feviäence. ttk  the courts of the CPR 
two procedures of iquöstlidiilJig the deiündailt exist, 
depending upon the decision taken by the court* lJ   < r .' 
the procurator begins ffie ^questions, followed by the  ^ 
civil plaintiff, thei^ünsel for the defense -and other: 
defendants, after whi^h the defendant is questioned by 
the chairman and peop^ets; assessorsj ^) the defendant  ; 
is first questioned by th.e chairman and the people's 
assessors, and subseq^^nt^yvhe is questioned by the 
procurator, the civil plaintiff, the counsel for the 
defense and other accused. 

The questioning should be conducted in such a 
manner that the accused has aß opportunity at the very 
beginning to tell the court everything he considers nec- 
essary, after which he is questioned.  If the defendant 
includes in his testimony anti-state declarations or 
eensorable expressions, the acting chairman is required 
to stop him and conduct further questioning in the form 
of questiening in the form of questions and answers. 
The chairman possesses the right to exclude questions 
and answers which do not aid in coming to the truth in 
the case.  If there are several defendants, they are 
questioned separately and in case of divergent testi- 
mony the court can arrange for confrontation of the de- 
fendants.  After the questioning of the defendant the 
court begins to question the witnesses and experts. 
The testimony of witnesses is one of the most common 
types of evidence in Chinese criminal procedure.  Judi- 
cial practice knows of no criminal cases in which testi- 
mony by witnesses did not figure as evidence.  Testimony 
by witnesses plays a great part in establishing persons 
guilty of committing crimes, in ascertaining actual re- 
lationships between participants in the trial, in the es- 
tablishment of reasons and motives forthe crime as well 
as for the elucidation of several other circumstances 
necessary for a correct decision in the case.  Often 
testimony by witnesses forms the basic evidencet   on the 
basis of which the court draws its conclusions on the 
case and passes sentence.  Questioning witnesses in court 
is a legal act consisting in obtaining from witnesses 
information on circumstances which have a material sig- 
ficance for a court decision on the case being tried. 
3y 'means of questioning the court and parties have the 
opportunity to learn from the witness -everything they 
know concerning the case, to obtain definite information 
necessary for ascertaining the correctness of his testi- 
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mony, and tö incriminate him in perjury in cases when 
the witness gives false testimony consciously.  In #ther 
words, the questioning of witnesses is a legal means by 
which the court and the parties obtain indications of 
facts which must be established in the case and verify 
the validity of his testimony.  The questioning of a 
witnesses begins when the acting chairman requests a 
witness to relate everything he knows about the case, 
after which the witness is questioned by  the party which 
has called him as a witness.  The judges question the wit- 
ness after he has been questioned by the parties, but 
they have the right (the chairman—directly, and the 
people's assessors—with the consent of the chairman) 
to question the witness at any point in the questioning. 
After the questioning of the witness the chairman asks 
the defendant if he is in agreement with the testimony 
given and whether he wishes to make any explanations 
pertaining to this testimony.  The parties have the 
right to ask additional questions of the witness or 
question him once more on specific points.  An expert 
has the right to question witnesses, but only in connec- 
tion with the extra examination made by him for the case. 
During the questioning the witness can make use of a text 
prepared ahead of time or make use of other written mat- 
erials and documents.  Each witness is questioned sep- 
arately, and after the questioning, on the instructions 
of the chairman, either remains in the courtroom or is 
removed to the witness room.  If the testimony of witnes- 
ses contains contradictions, the court can order confron- 
tation of the witnesses.  Confrontation can be conducted 
by the court also between defendant and witness.  During 
the judicial examination the testimony of absent witnes- 
ses, which was given at the preliminary hearing, must be 
read, as well as testimony which was introduced in the 
record of other courts by individual demand. 

Experts are summoned to court in cases when a 
question arises in trying a case, the resolution of which 
requires special knowledge in a suitable field of science, 
art or craft, as well as in cases when the expert examina- 
tion was conducted at  preliminary hearing.  In the lat- 
ter case the expert must verbally deliver his conclusion 
to the court.  The rights of the expert in the judicial 
examination are considerably broader than the rights 
which he possesses in the stage of preliminary investiga- 
tion.  The expert has the right to attend the trial 
throughout the judicial examination, can participate in 
questioning the defendant and witnesses, in the inspection 
of material evidence and the scene of the crime, can 
voice his comments and conclusions, become acquainted 
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with the materials of the ease to stich degree äs is 
necessary for him to form ä conclusion*  During the 
judicial investigation the expert is required to give 
his conclusion verbally, after which the court and the 
parties may interrogate him or ask hi« certain questions 
in bidder to elucidate his eoiieluäibh.  The conclusion 
of the experti äs, any other piece of evidence, is eval- 
uated freeiy by tiie judges on the basis of the objective 
examination tot  all circumstances pertaining to the case 
as a whole.  This evidence is not compulsory fOr the 
court, and therefore in case of lack of agreement with 
the conclusion of an expert the court has' theright to 
summon a new expert«  If additional time is necessary 
for the new expert to come to a conclusion, the court 
may postpone the hearing.  If one of the parties has a 
valid reason to protest the expert examination,' the court 
must resolve the question of summoning new experts, and, 
if this is necessary, also to postpone the hearing.  Dur- 
ing the judicial examination the conclusion of ah expert 
who has not appeared can be read, if the parties do not 
object to this and if it is impossible,to secure the 
presence during the court session.  If the court decides 
to fix a new expert examination, this is conducted by 
newly appointed specialists or experts, sent from the of- 
fice of technical expert examinations of the organs of 
public security.  Before the expert examination the ex- 
perts are explained the requirements for the expert ex- 
amination.  The experts are furnished with all materials 
necessary for the examination.  The experts also have 
the right to demand an explanation of the nature ofJ,the 
examination and to demand the necessary materials.  The 
defendant has the right to participate during the expert 
examination and question the experts, who in their turn 
may question the defendant and the witnesses. 

The expert examination can be conducted in the ab- 
sence of the defendant:  a) if the defendant cannot ap- 
pear, for example, if he is at liberty and lives far 
from the place where the examination is being conducted, 
because of which he cannot come to the examination; b) 
when the defendant is not permitted to appear at the 
spot where the examination is taking place, for example, 
in cases whereby the expert examination takes place in 
the office of technical expert examinations of the Min- 
istry of Public Security.  In such cases, after the ex- 
perts have submitted a written conclusion and have 
placed their signatures or seals, the people's court 
must inform the defendant of the results of the examina- 
tion.  If thex-e ar* »»y documents in the case, the Con— 
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tents of which are significant,,they are read during the 
judicial examination.  Material evidence is ;examined by 
the court and by the parties.  In court practice some- 
times the necessity arises to inspect the scene Of the 
crime in:order to ascertain circumstances notjcleared  . 
up during the'preliminary investigation.  With; thisa,im 
in mind the court Can goto the scene of the crime.and 
continue the trial there, after which the triai isj ter*- ' 
minated in the coürtrbomi  At the end Of the.'-, judicial. ... ,'. ( 

examination the acting chairman asks the parties if,they, 
have any thing additional for the judicial examination, ■'.-,. 
At this'moment, upon valid requests by the parties\the > 
clerk may extend the judicial examination in, order to r.,. < ; 
examine and investigate additional evidence furnished , 
by the parties or in order to verify valid requests   ,!, 
by the parties. 

During the process of examing evidence*; new; ,'.'... 
circumstances may become known which were; not known 
during the preliminary investigation and which change 
the actual and legal composition of the charges brought 
against the defendant.   In addition other persons may 
be uncovered who must bear, responsibility for the crime 
committed.  In such Cases the court is faced by ^thes 
necessity of changing according to established procedure 
the indictment read originally against the defendant 
and to bring it into correspondence with the results of 
the judicial examination.  In the resolution naming ,the 
accused and in the bill of indictment, thos;e conclu- 
sions are formulated which were arrived at by the organs , 
of investigation for each Specific case.  These conclu- 
sions which formulate- the charges of.a specific person ."V 
of committing a crime and which contain the legal quali- 
fication of the crime are not rigid and formulated;per- 
manently.  During the examination and investigation of 
the case these conclusions can be changed.  If during the 
course of the trial circumstances are brought out,Which 
are not reflected in the indictment, the court must 
change the indictment to correspond with the new cir- 
cumstances.  The right of defense of the accused deter- 
mines those legal consequences and that procedural rotate 
which is followed by the trial as a result of.the change 
in charges.  Therefore in case of a change in the quali- 
fication of the crime to a more severe or even not more 
severe  but substantially different nature of the charges, 
the court orders that the case receive additional inves-, 
tigation in order to prevent new charges, against t,he ac- 
cused.  If during the trial one of the charges, is dropped , 
the defendant must be cleared of. this charge. /If the 
original charges are not proved and it comes out that the 
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accused has committed another crime, the court clears 
the defendant of the original charges and institutes 
criminal prosecution against the newly discovered crime 
and turns the case over for investigation* 

If during the, trial session it becomes evident 
that the defendant has committed another crime besides 
the crime for which he is being; prosecuted, the question 
of the further fate of the case is decided in the fol- 
lowing manner»  If the new charges and the original 
charges are not closely connected, the court orders a 
new indie tment, if it recognizes it as necessary to 
conduct preliminary investigation on the new charges 
and if the new charges carry more serious punishment 
than the original charges»  In case the, new charges 
are closely correlated with the original indictment, 
the case is sent by the court for additional investi- 
gation only if the new indictment requires preliminary 
investigation.  In certain cases, the necessity arises 
to change the original formulation of the indictment in 
view of the fact that during the course of the trial 
circumstances become evident which indicate the incor- 
rectness of the original formulation of the indictment. 
If the formulation of the indictment changes to a more 
severe one, the cour:t can take the initiative of send- ■ 
ing the case for further investigation^ or this can be 
done on the petition of either of the parties.  If the. 
formulation of the indictment becomes less severe, the 
court continues to hear the case.and passes sentence 
according to the new formulation of the indictment. 
However, in case of substantial changes in the original 
formulation of the indictment, the court sends the 
case for further investigation in order to present new 
charges against the accused in view of the fact that 
new circumstances have been revealed which demand care- 
ful investigation and that the defendant has not cared 
to defend himself, against these new charges.  If the ; 
charges do not change substantially, the. court continues 
to try the case and passes sentence according to the new 
formulation of the charges, since the defendant , under 
such a change in the charges, has an actual opportunity 
to defend himself against the new charges.. If there is 
no basis for recommencing .the judicial investigation or 
for returning the case for additional investigation, the 
judicial, examination is terminated after the question- 
ing and examination of evidence, and the court proceeds 
to the following/part of the court session—the arguments 
by the parties« : 
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5.  Arguments by the Parties 

Judicial practice has established the following 
sequence in the arguments by the parties.  The prosecu- 
tor speaks first, the civil plaintiff or his representa- 
tive, followed by the counsel for the defense, and if he 
does not participate in the case, the defendant gives 
the arguments for the defense.  If as a result of the 
arguments by the parties new circumstances are brought to 
light which could influence the court of the trial to ä 
great extent, the court can stop the arguments and re- 
convene the judicial examination or stop the trial and 
send the case for supplementary investigation at the 
stage of preliminary investigation.  A petition to stop 
the arguments can be initiated by the parties in the case. 
Courtroom arguments form a summation to the judicial ex- 
amination and contain the bases for the conclusions, 
which in the opinion of the parties  should be taken by 
the court in passing judgment.  All questions which arise 
before the court in passing sentence, the answer to which 
will appear in the verdict, should be evaluated in the 
final arguments and be subjected to analysis.  The aim 
of the final arguments is not only for the procurator 
or attorney to present his point of view and his conclu- 
sions in the case.  The procurator and the attorney 
strive to demonstrate the correctness of their conclu- 
sions in their final arguments, and to demonstrate their 
validity, to convince the court.  The arguments given 
by the parties, particularly the speech supporting the 
prosecution by the procurator, have a great educative 
effect on the citizens.  The educative effect and con- 
vincingness of the speech given by the  procurator— 
state prosecutor are achieved by its well thought out 
content, its political tendency, its logical develop- 
ment , the compatability of the separate parts, the 
clarity of the theses expressed, reinforced by  the 
evidence in the case and strict objectivity.  The argu- 
ments of the prosecution are not the only ones with 
educative significance, for the same effect is caused 
by a well-motivated, valid rebuttal by the defense. 
The speech  given by the counsel for the defense, if 
it is well constructed, also plays an educative role, 
since the attorney in the people*s democratic process 
should always defend not a crime, but the accused.  The 
arguments for the prosecution given by the procurator 
have a great social-political and legal significance. 
This significance is determined by the following goals 
before the procurator during trial:  to demonstrate to 
the court the validity of the charges being supported 
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by hixil tb mobilize the workers to combat crime and to 
elucidate the laws and the educative effect o£ the laws 
both on the defekdänt with .the1 aiai Of r>e.-educating him 
and on,those per'sOns |>re)se|it in the courtroom, demon- 
strating to unstable elements the inevitability Of ex- 
posure and punishment of a criminal, instilling them 
with the consciousness of the ^necessity of strictly 
observing the laws. 

The nature of these tasks gives a clear picture 
of the tremmcbus social-political significance of the 
arguments summing up the prosecution by the procurator 
and on the part played by him in criminal action.  The 
summation speech of the prosecution by the procurator 
is always a responsible political act.  The basic con- 
cept of the summation speech of the prosecution is com- 
prised of the circumstances of the case being tried. 
The procurator depends in his speech only on facts and 
suggests situations only on the facts examined during 
the trial.  In addition the conclusions drawn from the 
facts,which are used as a basis by the procurator, should 
be well-founded legally and be in complete accord with 
the requirements of the law.  The procurator's speech 
is an accusing speech, an aggressive speech, permeated 
with political content.  The content and form of the 
procurator's speech are determined by the concrete . 
peculiarities of the case being tried before the court. 
Since the content and structure of the speech by the 
prosecution are dependent on the peculiarities of each 
criminal case, criminal procedure in the CPR has no 
constant, exhaustive scheme for the procurator's speech, 
however, the general common nature of the problems of 
the procurator in supporting the state indictment in any 
criminal case and the distinctiveness of the features of 
the speech of the prosecution as a public act, makes it 
possible to outline the basic elements which are the most 
common in the speech by the procurator supporting the 
indictment.  These basic elements are the following: 1) 
a summary of the factual circumstances of the case, an 
analysis of the evidence collected in the case and their 
evaluation; 2) an analysis of the most important reasons 
for committing the crime; 3) an evaluation of the political 
significance of the case and the crime; 4) a character- 
istic of the person of the accused, his degree of public 
danger, indications of the possibility for rehabilitat- 
ing the defendant; 5) the legal qualification of the 
crime; 6) the measure of punishment which the procurator 
considers it possible to apply; 7) an opinion on the 
possibility of satisfying a civil complaint (if there is 
such in the case) and introduction of evidence supporting 
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that which has been stated5, 
The procurator gives the indictment speech in 

cases whereby the judicial exabiinätipn has brought him 
to the conviction that the chalrgöä .agains-fc the defend- 
ant have been proved in füll''".»äö^sur;e *^,,,,If-the-'rejsults 
of the judicial examination have iiot, confirmed the in- 
dictment in whole or in part, the procurator must re- 
frain from the indictment in full or in part* which 
has not been confirmed during the judicial examination. 
The order of arguments does not change %n  case the proc- 
urator retracts the indictment.  The refusal by the 
procurator to make the indictment, usually accompanied 
by due motivation, does not free the counsel for the 
defense from the obligation to give his speech for the 
defense, for the court is not bound by the conclusions 
of the procurator and can, in spite of the refusal of 
the procurator to present the indictment, pass a verdict 
of guilty.  After the procurator the civil plaintiff 
speaks, if there is one participating in the case.  The 
plaintiff submits-a petition to satisfy his suit, based 
on evidence examined during the judicial examination. 
But he does not have the right to deal in questions of 
the guilt of the accused and the degree of punishment, 
which must be determined by the court.  The tasks and 
goals of the speech of the defense are indissolubly 
joined with and directly proceed from the problems and 
goals of the defense in criminal procedure.  The speech 
by the defense combines the obligation of the counsel 
for the defense to the defendant with his role in the 
implementation of people's democratic justice.  The 
task of the counsel for the defense, carried out by 
him in the speech of the defense, is in full accord 
with the tasks of the court.  The people's democratic 
court does not allow verdicts of guilty to be made with- 
out exhaustive evidence of guilt which go beyond a shad- 
ow of a doubt.  The counsel for the defense also has this 
goal.  The attorney does not seek to get a guilty crimi- 
nal off the hook, when there is no doubt as to his guilt. 
The defense attorney cannot attempt to violate laws, to 
influence the court to apply laws incorrectly, to apply 
law which should not be applied only because this law 
would free the defendant from punishment.  There can 
be no contradictions between the tasks of the court and 
those of the counsel for the defense in a correct soc- 
ial-political evaluation of the trial.  All the facts 
and evidence are examined in the defense counsel4s 
speech  from the point of view of the interests of the 
defendant, and everything which speaks in favor of the 
accused and which refutes the charges or mitigates the 
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guilt of the defendant is extracted from the circumstan- 
ces of the case.  After the arguments* the parties have 
the right of Rebuttal*  The procurator.,gives a rebuttal 
speech, directed against the speech by the counsel for 
the defense o*1 th<e spefech by the defendant if he was 
defending himself.  In case the counsel for the defense 
or the defendant consider it necessary, they may answer 
the rebuttal by the procurator.  It is difficult to enum- 
erate all cases whereby the parties can exchange re .join«, 
ders.  This is possible, for example, when the attorney 
or the defendant have incorrectly thrown light on. Ithe 
significance of the criminal case or have allowed other 
political errors in their speeches; when the merits of 
the case have been distorted, or whether individual 
factual circumstances having a considerable bearing on,. 
the case have been distorted; when the attorney or the 
defendant, incorrectly analyzing the make-up oft the 
crime, come to an incorrect conclusion on the juridical 
qualification of the acts committed by the defendant? 
when the counsel for the defense or the defendant 
grossly distort the basic regulations, of the science of 
criminal law in their speeches.  Naturally the circum- 
stances  Of each concrete case, the peculiarities of its 
trial can cause the necessity for the parties to make 
rebuttal.  Neither legislation nor judicial practice have 
established a time limit for the arguments as a whole or 
for the rebuttals of each party.  During the course of 
the trial the court does not allow persons who are pres- 
ent in the capacity of onlookers to speak.  If anyone 
of them has anything to say on the case, he can transmit 
it to the court in verbal or written form after the court 
is adjourned. 

6.  Final Word by the Defendant 

After the announcement ending the arguments the 
acting chairman gives the defendant the final word. 
The defendant gives the court a statement directly be- 
fore the court leaves the courtroom to reach a verdict. 
The declaration by the defendant at this point has a 
great procedural significance, since it gives the court 
the opportunity to ascertain the relation of the accused 
to the results of the judicial examination after the 
judicial examination and the arguments by the parties, 
and it gives the court the opportunity to Haar» of his 
evaluation of all the evidence examined by  the court, 
his attitude to the charges and to his deeds.  &The 
defendant is not limited in time and can say everything 
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he considers necessary to bring to the attention of the 
court.  Neither the court nor the parties have the right 
to interrupt the declaration of the defendant nor to 
give him any instructions.  If the prosecutor considers 
it necessary he may give a rebuttal to the speech of the 
defendant, after Which the defendant rijay once, again have 
a final word.  AS a rule the procurator gives the rebut- 
tal on the final word by the defendant only pin ^rfe cases. 
This happens in cases of coarse, slanderous attacks, by >• 
the defendant against the state, obvious distortion, and 
twisting of the facts in the case, coarse defamation of 
persons participating in the trial, etc.  After the fin- 
al word by the defendant the court leaves the courtroom 
in order to pass sentence. 

7.  Passing the Sentence 

The passing of the sentence, which is the.result 
of the trial before the court, is an extremely important 
part of the trial.  Being an act of people's democratic 
justice, the sentence has not only a great social-poli- 
tical, but educative significance.  The educative sig- 
nificance of the sentence by a court can be illustrated ■„-. 
by the following examples.  In the the first district of 
Kengshan county, in the village of Yaochiawan and other 
villages, in November 195^t duringMthe period of the 
grain purchasing by the government, due to provocation 
by a small band of Kulaks, the peasants were marking 
time, a fact which hindered the fulfillment of the 
tasks of procur -ing grain.  After the sentence was 
published by the peopled court in the case of a KulaJs 
\vho had refused to sell grain, rural party workers con- 
ducted explanatory work among the masses and mobilized 
them for the sale of grain.  Thanks to this, during the 
course of four days the lacking grain was completely 
sold in these villages»  In addition the grain in the 
neighboring regions was bought up extremely rapidly. 
Many of the inhabitants of these districts had a sat- 
isfied reaction to the publication of the sentence, 
which was able to break the resistance of the reaction- 
ary Kulaks.  The workers in a marketing-supply cooperat- 
ive discovered the theft of cooperative property.  The 
guilty parties were sentenced.  In the sentence the 
people's court stressed primarily  the malicious nature 
of the thefts, the goals v-^ pursued by the thefts, 
and the results of; the thefts, indicating the fact that 
the cooperative management had been disorganized and 
that accounting in the cooperative was in an unsatis- 
factory state.  After the publication of the sentence 
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in this «äse, the operations of cooperatives were thor- 
oughly checked in many districts and in many marketing- 
supply cooperatives in the county.  As a result of this 
more than 30 caseä  of embezzlement were exposed.  All 
these facts of embezzlement were rapidly investigated 
and examined by the courts and this played a great role 
in improving the work of the cooperatives and in pre- 
venting further embezzlement and theft of property. 

The sentence by the court is based on inform- 
ation examined during the court session, evaluated by 
the judges;  The formulation of the convictions of the 
judges is the result of two parallel processes: the 
court forms a conviction in respect to the presence 
and validity of facts and at the same time in respect 
to the social-political and juridical evaluation of the 
crime and the person of the culprit.  The evaluation of 
the evidence is made by the court in respect to the for- 
mula that "fact is a basis and law is a criterion." 
The sentence of the people•s democratic court should 
answer the requirements of legality and validity.  It 
should be well motivated and just.  A sentence which is 
passed in observance of the law, based on, a careful an-;i 
alysis of the evidence aids in strengthening people's 
democratic legality.  Established objective truth is 
an inalienable quality of the sentence of the people's" 
democratic court and is a component part in the broader 
conception of legality and validity of a sentence.  A 
sentence will be legal and valid in such a case whereby 
the court correctly recognizes the factual circumstances 
of the case in their legal significance and correctly 
establishes their correspondence to that law ol norm 
which must be applied.  The recognition of objective 
proof in a criminal case, which is a continuous pro- 
cess throughout the extent of the criminal procedure, 
is subordinate to the same regular laws as the recog- 
nition of any other truth.  The process of recognition, 
complex in its dialectical unity, has been formulated 
by Mao Tse-tung in the following manner:  "Marxism- 
Leninism considers that the distinguishing features 
of two stages of the process of -.cognition consists 
in the fact that at a lower level cognition is an 
emotional cognition, and at a higher level it is a 
logical cognition, although both of these levels are 
levels of a single process of cognition."H 

Analyzing the dialectical process of cognition 
from one level to another Mao Tse-tung notes that 
"The movement of cognition from the emotional to the 
rational takes place both in the process of minor     2 
cognition, as in the process of major cognition ..." 
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In applying this to court decision it means that, study- 
ing individual pieces of evidence, analyzing them, the 
court comes to a general conclusion in a given case, which 
is reflected in the sentence.  The strict and rigid 
observance Of legal norms at the stage of preliminary 
investigation, bringing to trial and at the trial stage 
also assures, the achievement of objective truth in the 
sentence.  In case truth is not established it is im- 
possible to speak of the validity of ,a sentence.  In 
addition, objective truth which is ^^e^t3^ü#stablished 
by the court but does not find validity in the sentence 
is not made generally comprehensible, and in the final 
analysis can lead to an incorrect conception of this by 
the public.  Legality and validity of sentence are closely 
joined with one another.  Only a just legal sentence can 
be called valid«  Only a valid sentence corresponds to 
the requirements of the law.  Motivation makes a sen- 
tence convincing and increases its educative effect, as 
well as making it possible for a higher court to verify 
the route followed by the court of the first instance 
in arriving at a given conclusion, in verifying the 
validity of the conviction of the judges who have pas- 
sed the sentence.  Legal norms are realized in the sen- 
tence which express the will of the people directed 
toward the construction of socialism.  The sentence 
Of a people's democratic court teaches the exposure 
of enemies and the struggle against the remnants of 
capitalism in  the consciousness of the public.  The 
sentence of the people's court in the CPR is an act 
which expresses the policy of the Communist Party 
and the government.  Criminal procedure in China knows 
of two types of verdicts:  a verdict of guilty and a 
verdict of not guilty.  There is no third type of 
verdict, which would leave a person under suspicion. 
The court must decide the question of the guilt or 
innocence of a person in a sentence and must pass a 
sentence only undei* such conditions.  A verdict of 
guilty is passed when it is recognized that the de- 
fendant is guilty of the charges brought against him. 
A verdict of not guilty is passed in the following 
cases:  1) if the fact of the crime has not been 
proved; 2}v if the act which is the object of the bill 
of indictment is not a criminal act; 3) if it has 
not boon proved that a criminal act has been committed 
by the accused; 4) if the statute of limitations has 
run out for criminal investigation; 5) if the accused 
cannot be subjected to criminal responsibility. , 

In .cases when the court considers that cer- 
tain circumstances of the case have been elucidated 
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insufficiently, or if new circumstances have been re- • 
vealed in the course of passing sentence, the court 
must not pass a Sentence but come to a decision with 
instructions how to proceed further with the case. 
In particulari the court may make a decision to re- 
initiate the judicial examination, and if this is in- 
sufficient the case can be returned for supplementary ^ 
investigation from the preliminary investigation state.' 
The procedure of passing sentence is not alike for all 
cases tried by courts with collegiate composition« 
Depending on the nature of the importance of the case 
training of the judicial cadres the court determines 
what cases should be decided directly by the members 
of the court trying the case, which of them should be 
passed with the participation of the chairman of the 
court or the chairman of the judicial college in crimi- 
nal cases and in which of them the verdict should be 
reached at a session of the judicial committee,^«* 

Practice has established that in cases in which 
the sentence can be no more than 15 years imprisonment, 
the judges trying the case pass sentence themselves. 
However, even in these cases if particularly compli- 
cated and involved cases occur, the court which tried 
the case can consult the chairman of the court or the 
college or ask that the case be examined by the judi- 
cial committee of the same court.  If the verdict has 
been reached directly by members of the court trying 
the case, the court announces upon leaving the court- 
room that the verdict will be made public immediately 
after it is reached in the conference room.  This 
means that the trial prpcess.continues without a long 
interval.  If the verdict of the court ia to be dis-" 
cussed by the judicial committee, the court announces 
after the final word of the.defendant that the verdict 
will be made public on such and such a date.  In such 
cases an adjournment of the. court session for several 
days is possible.  During this period of time the 
judges participating in trying the cases have the 
right to try other cases.  The procedure of confer- 
ring and resolving all questions in a case connected 
%vith the reaching'Of a verdict assures the independence 
of the court and the collegiate principle of decision. 
Besides the members of the court, nobody may partici- 
pate in discussing the verdict.  Generalization of 
judicial practice and the structure of the sentences 
passed by the courts makes it possible to establish 
an approximate list of questions which must be re- : 

solved by the court in reaching a verdict:  1) did 
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the act take place which was ascribed to the defendant; 
2) did the defendant commit the said act; 3) does this 
act contain the features of a crime; k)   should thexde- 
fendant be punished for the act which has been committed; 
5) how is the crime qualified; 6) what punishment 
should be meted out to the defendant; 7) is one pun- 
ishment to be given for several crimes; 8) is it nec- 
essary to sentence the defendant to supplementary 
punishment; 9) should the defendant receive a con- 
ventional conviction or should lie receive punishment 
which is less than the lower limit; 10) how should 
questions be resolved which are connected with civil 
action brought; 11) hovr should stolen property and 
material evidence be handled« 

Each of these questions should be resolved 
separately.  This is essential because a negative 
answer to even one of the first four questions would 
make it impossible to reach a verdict of guilty.  In 
reaching a verdict in the conference room, the secre- 
tary is present in addition to the judges and people's 
assessors.   The secretary makes a record of the ver- 
dict.  The record reflects the entire course of the 
discussion of the questions connected with the reach- 
ing of the verdict, and the results of the deliberation. 
The acting chairman directs the deliberation of the 
judges, and if the case is being examined in a judic- 
ial committee—by  the chairman of the court.  The 
chairman of the deliberations poses each question 
separately for discussion.  Each question is studied 
and resolved according to the collegiate principle. 
None of the judges has the right to abstain from vot- 
ing during the resolution of questions.  During the 
deliberations all the judges and people's assessors 
possess equal;, rights and each of them has one vote. 
In order to come to a decision a majority of votes 
is needed.  The opinion of the minority muöt be noted 
in written form in the record of the deliberations, 
and this makes it possible for the judges to express 
their own particular opinion on the case.  In order 
that the opinion of the chairman of the deliberations 
not influence the people's assessors and judges, the 
chairman votes last.  All persons participating in 
the deliberations and in the reaching of the verdict 
must sign the record of the deliberations, which is 
not read in court and with which the parties do not 
have the right to acquaint themselves.  The record is 
included in the case together with the verdict.   In 
the past the formr^d method of formulating the verdict 
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in criminal cases tried by courts of the first instance 
were quite different in different places.  At present 
the People's Supreme Court has proposed one definite 
verdict form for all, pourts. 

The verdict pf the people's court is passed 
in fhe name of the cpujHfc' trying the 6ase and consists 
of three parts;] the intrpductpry (official) part, 
the description an4 resolution.  In the introductory 
part of the verdict the name of the people's court is 
indicated and the fype pf verdict» as well as th.e 
number pf the case.  In the section on the person who 
has instituted court action, in case the proceedings, 
were instituted by the procurator's office, the folV 
lowing is writtpn: :'«$tat« prP»ep^tor" and the Petition 
and name pf the procurator and l^e, designation of ihe 
procurator's office is indicated; if the case is 
brought up by a privete"party»-his name.  If the priv- , 
ate prosecutor is at the same time the civil plaintiff, 
the following is indicated: »The private prosecutor 
an<$ civil plaintiff so and so,'! and otherwise the name 
of the civil plaintiff is ||idip$ted separately.  In 
the section on the defendan| t&8 name of the defend«! 
anf is indicated as well as hjis.'seac, age, birthplace, 
residence| origin, nationality, profession, and in- 
forraation as tp whether the jäefendant had ever been 
ppnviptpji previously.  If 'the defendant is ät the same 
time the correspondeht in civil action,  this is not 
in«licated in tl|e introductory part of the verdict; 
if another person is $he respphjpn*! his »ame is indi- 
catpdf  After Ifhe data on the defendant appears the 
n^.me of the counsel fpr the defense.  Further on the 
time, of the convening of the court session? is indica- 
ted as well as %he names of the judges in the judicial 
college, the name of the secretary keeping the record 
o|s the court session, and it is indicated whether the 
procurator was present as well as whether the trial 
w^s open or closed.  The descriptive part—the »circum- 
stances of the case"—should contain indications of 
tie concrete act, time, place, motives and methods of 
committing the prime and the criminal results.  If 
tKJere are several accused the role of each defendant 
miist be concretely stated«  Proceeding from the nec- 
essity to motivate the verdict,'the descriptive part 
mist indicate the basis of evidence used by the court 
t| arrive at afverdict of guilty or the acquittal of 
tl|e defendant. ?lAn analysis of this evidence must be 
given.  The JLaw, decree or resolution to be applied 
nn|st be indicated, or the court proceeds from the .gen- 
eral state policy and indicates why it considers pun- 
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ishment necessary against the defendants.  The court's 
attitude to the civil action must be indicated, and 
on the basis of what evidence and facts it refutes 
or supports this suit. 

In the resolution section which begins with the 
words:  "The people's court has., sentenced . , ," the 
qualification of the crime committed by the defendant 
is indicated, as well as the punishment to be meted 
out, its length and date of coBXieneement.  If the de- 
fendant was in custody before the trial began, the 
period of preliminary imprisonment is included in 
the term of imprisonment.  In addition, the section 
indicates as to whether additional measures of pun- 
ishment are to be applied and what measures,  or 
whether the court has decided on conditional punish- 
ment or postponment of the execution of the sentence 
and for what period.  If a civil suit is examined 
during the case, there is an accurate indication as 
to the decision taken by the court in the suit«  It 
should be indicated'how to treat embezzled goods or 
material evidence.  Finally the procedure of appeal- 
ing the sentence is indicated, that is, that in case 
of lack of agreement with the sentence an appeal can 
be made within 10 days and a copy of this appeal 
must also be included for the review by a people's 
court.  The year, month and date of passing sentence 
are indicated.  If the sentence has been passed by 
the People's Supreme Court the sentence indicates 
that it cannot be appealed.  The verdict is signed 
by the judges (acting chairman) and people's asses- 
sors.  Printed copies are made of the sentence to 
deliver them to the parties.  These copies are cer- 
tified by the court and note that "this document has 
been certified and is identical with the original"; 
in addition the year, month and date of the printing 
and certification of the copy are indicated.  The 
signature of the secretary who made the copies and 
certified them is then included.  A verdict of acquit- 
tal must indicate the bases for acquitting the defend- 
ant.  The resolution section of this verdict must in- 
clude the words that the defendant is innocent and 
acquitted by the court.  The sentence must be politi- 
cally consistent and clear in exposition.  The des- 
criptive and resolution sections of the verdict must 
be logically connected.  The descriptive part must be 
followed logically by the conclusions made by the 
court in the resolutions section. 

Both official documents and the press have in- 
dicated the necessity of reaching politically consist- 
s/As used in this work, "conditional" usually means 
suspended/ 
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ent and clear verdicts.  In October 1955, the People's 
Supreme Court and the Ministry of justice of the CPR 
sent all courts a report on the verification of work 
in passing and publishing verdicts by the people's 
courts of all levels in Kiangsi province«  The letter 
accompanying this report went as follows::  "It is : 

necessary to indicate that all verdicts and other 
acts drawn up, by the court are not only official :; 

documents('of the court, testifying to the correct 
:' 

understanding, just and serious examination of !ariy 
case, but 'a document in which laws find their appli- 
cation arid thus the verdict has a great educative sig- 
nificance«  This demands that, the verdicts and decis- . 
ions of the courts be absolutely reliable in respect 
to the facts, of "the commission of the crime by the \ 
accused and that the verdicts be politically valid and , 
correctly written."  The newspapers also deEipnstratediy 
the harm ;br?oughi; by errors allowed to appear in -ver- 
dicts due to their careless wording." ( ••'■■•'.. 

8.  Publishing the Verdict 

'■The reading of the verdict is put into a spec- 
ial section of the trial because-it has a very ser- 
ious educative significance, and can take place not 
only in the courtroom«  In addition, the reading of 
the sentence is connected with certain formalities. 
Courts may read the verdict directly after it is pas- 
sed, but they, can also appoint a definite time for 
this, that is,.the verdict can be announced immediately 
or at another stipulated time.  Verdicts which are ex- 
amined by judicial committees are announced after the 
lapse of some time«  The verdict can be announced both 
in the courtroom or elsewhere, if it is necessary.to 
achieve greater educative. effect:;  at a meeting at•".••"' ' , 
the scene of the crime, in organizations or .-., enter- 
prises, as well as at the place of residence of the 
convicted criminal.  If the defendant is in custody, 
the announcement of the verdict can be delegated to : 

the court, on the territory of which the place of 
confinement is located.  The procedure of announcing 
the verdict is the following.  If an immediate announce- 
ment of the verdict has been decided upon, the verdict"' 
is announced...directly after it is reached.  The acting 
chairman, reads the verdict, after Which he gives a 
speech, explaining the' content of the verdict, its 
juridical and political significance and the punish- '/ 
ment meted out by the court, and he'states the period 
and procedureTof appeal in a form comprehensible to 
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the audience.  In his speech the judge propagandizes 
the laws»  If a final death sentence is announced, the 
judge must explain to the defendant his rights to 
petition that the case be reviewed.  The .judge must 
learn the opinions of the parties on.the verdict.  Then 
the defendant signs the verdict, or if he is illiterate 
places his fingerprint.  In cases with an immediate an- 
nouncement of the verdict, as a rule the verdict is 
delivered, to the parties within five days after it is 
announced in the courtroom.  If the court appoints a 
specific time for announcing the verdict, the procedure 
of announcing it is basically the same as the above 
with the difference that the judge who makes the ver- 
dict public must certify the identity of the defendant 
and other parties participating in the trial.  The full 
text or /the basic content of the verdict is read and, 
the judge gives a speech in addition.  In both cases 
the announcement of the verdict is formulated by a 
document which is signed by the chairman of the court- 
and the parties concerned.  Upon announcement of the 
verdict after a definite period has passed-the verdict 
is also delivered to the parties within five days , 
after it is announced.  Upon receiving copies of the 
verdict in the courtroom the defendant and other 
persons receiving copies must sign a record of the 
announcement of the verdict.  If the copies are deliv^- 
ered hy  a delivery boy the parties must sign for the 
receipt of these copies in the delivery boy'S' book* 
If the copies arrive by mail a registered mail receipt 
must be signed.  If the persons for whom the verdict 
is intended are not present, the verdict is. handed 
over upon the signature of relatives or neighbors of 
this person. 

The chairman of the court may make certain Cor- 
rections in the text of the verdict, however, the sense 
of the decision should not .be changed.  All persons 
receiving copies of the verdict are informed of these 
corrections.  At the same time their copies of the 
verdict aay be taken for correction.  In cases where- 
by the verdict is announced outside the court, it can 
be delivered to the spot of publication by t,WQv"methods: 
by a special court functionary, sent to the spot of the 
verdict publication, as well as by mail (in cases 
whereby the court which has tried the case instructs 
another court to announce the verdict at the place of 
residence of the defendant, at the place where he is 
imprisoned, the scene of the crime or where he works.) 
Under csrtain conditions the verdict becomes law for 
the cuss for which it was passed and acquires such 
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features as obligatory execution, irrefutability and 
exclusiveness. The verdict becomes valid only after the 
lapse of the period established for appeal, if an 
appealr-.pr jiroidst has not been submitted.  If an ap- 
peal has beeh submitted the verdict becomes valid on- 
the day the court of the second instance' drops the „ap- 
peal or protest«^-5 

9.  Simplified Court Procedures 

Besides collegiate trial of criminal cases in 
the people's courts of China a form of simplified court 
procedures exists, when cases which are insignificant 
as to public danger are tried by judges without the 
participation of people's assessors«  As a result of 
this procedure the activities of the court are facili- 
tated, trial is sped up in these cases, and the court 
can concentrate its forces on the examination, of 
complicated criminal cases.  Simplified court action 
is undertaken in cases of private prosecution and for 
simple cases instituted directly at court on the in- 
itiative of institutions, enterprises and organizations, 
when the circumstances of the cases are clear and do 
not demand preliminary investigation*  Simplified court 
procedures are allowed by law (Article 9 of the Law on 
the organization of people's courts) ivhere it indicates 
that cases in the people's courts are to be tried by 
a judicial college., with the exception of simple, civil 
and insignificant criminal cases, as well as cases 
specially provided for by law.  The question as to 
whether a case will be tried according to simplified 
court procedures is resolved by the court which has 
received the declaration of the crime committed.  The 
chairman of the court or the chairman of the criminal 
case college appoints a judge to try the case.  Dur- 
ing the process of the pre-trial preparations for the 
case, the judge  can carry out certain investigative 
acts to reveal and fix evidence.  The participation 
of a counsel for the defense in cases of this cate- 
gory is not required, but if; the accused insists on   ;. 
making use of an attorney, the judge is required to 
fulfill this request.  The person against whom a1 

declaration is submitted to the court, is handed a 
summons to court three days before the trial of the 
case as well as a copy of the complaint or declaration. 
The trial itself uses the same forms as with a col- 
legiate trial of a case.  During the trial the judge 
may find that 1#ie case, is complicated and contains 
great public;danger.  In such a case the hearing is 
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terminated and the case is transferred for examination 
under normal trial procedure», In addition, in cases of 
private prosecution Settlement of the case is possible 
in court or before the hearing begins, and 'this causes 
the case to be dismissed.  The victim may submit a re-- 
quest or announce verbally in court that he requests 
the case to be dropped.  The parties may independently 
settle out of court, before the hearing, and the court 
may arrive at a settlement between the parties during 
the court session.  If the parties have come to a set- 
tlement out of court and have submitted a request to 
dismiss the case, the court is obligated to drop the; 
case.  If the settlement between the victim and the ac- 
cused takes place during the court session, the court 
draws up a record on the settlement, the original of 
which is appended to the case and printed certified 
identical copies are handed to the parties.  A case 
dropped on the request of the parties cannot be re- 
commenced with the exception of cases whereby there 
are weighty seasons for this. 

If the victim or the accused announces that 
he has discovered an error in the case, according to 
which settlement was reached, after it had been ascer- 
tained as to whether there was an actual error, the 
question is resolved in accordance with the procedure 
of judicial supervision as established in Article 12 
of Law on the organization of people's courts.  The 
chairman of the people's court, having revealed an 
error in a decision of a court  which has become valid, 
in reference either to the establishment of facts or 
application of law, must transfer the case to be examined 
and decided by the judicial committee.  Before the new 
trial the court may summon the parties for a second 
settlement.  If the settlement does not take place a 
trial occurs.  If no errors are discovered in 
the materials of the case and the request to renew the 
case, the case is not renewed and the parties are in- 
formed of the results of the check.  A case heard by a 
single judge must be presented for the approval of the 
chairman of the court.  After this the verdict may be 
drawn up and announced.  The verdict is signed by the 
judge and the secretary of the court session who keeps 
the record of the case. 

10.  Court Ruling 

Besides the verdict, the court may pass decis- 
ions is» 'the form of rulings.  A ruling is passed by 
the court basically in resolving procedural questions 
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'"äÄgilngXt&e^trjfal of criminal cases.  The rulings re- 
flect tlie decisions 6f the court which are not con- 
nected with the establishment of the innocence or guilt 
of the ^ccuied)  As a rule the people•s courts of the 
CPR pass rulings on the following questions:  1) on 
replacing the composition of the court at the request 
of-ftie parties; 2) on transferring the case to the 
jurisdiction of another people's court; 3) on sending 
the case, instituted at the request of citizens, state 
and social organizations, as well as institutions, to 
organs of the people's procurator's office or public 
security for investigation; 4t) on sending the case for 
further investigation to the people's procurator's of- 
fice; 5) on introducing corrections or additions to the 
sentence, if stylistic errors were made or anything was 
omitted; 6) on announcing the freeing of the prisoner 
before the term is up; 7) on the confiscation of the 
property of Counter-revolutionaries, which was not ex- 
pressed in the sentence, or the property of counter- 
revolutionaries and war criminals in cases where sen- 
tences have not yet been passed; 8) on refusal to re- 
view an appeal; 9 ) on dismissing a case where there 
is Hack of criminal actions in the acts of the accused; 
10) on satisfying a private complaint or refusal of 
satisfaction; 11) on lessening the punishment against 
the accused; 12) on bringing to trial, etc.  The pro- 
cedure of signing rulings is the same as that for ver- 
dicts.  The ruling also indicates the period and pro- 
cedure of appeal.  Court rulings are appealed in the 
same procedure as sentences. 

11.  The Court Record 

From the moment of the convening of the court 
session until the reading of the verdict, three records 
are kept in Chinese Court:  the court session records 
which are kept by the court secretary from the moment 
of the convening of the court session until the court 
recesses to pass Sentence; the record drawn up in reach- 
ing a verdict; the record of the announcement of the 
verdict.  From the viewpoint of evidence the greatest 
significance is given to the court session record, in 
which al 1 the acts of the court and the parties are 
noted, the entire course of the trial is reflected, 
all requests and petitions by the parties, all rulings 
by the court, the testimony of the defendant, witnesses 
and experts, the arguments by the parties and the 
final word by the defendant.  The record is kept by the 
secretary with almost stenographic accuracy.  After the 
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judges leave the court to paste verdict the record is 
read by the secretary of the Court seösion or is examin- 
ed by the partiesj witnesses and,other participants in 
the trial.  If the verdict was not reached dniraediately 
after the trial ends^. the court may inform:$he parties, ■ 
witnesses and other participants of the opportunity to 
acquaint themselves with the records within three days' 
after the adjournment of the court.  If these persons, 
after having acquainted themselves with the record, 
notice incorrect entries, distortions of their testimony 
and statement, with the permission of the acting Chair- 
men, corrections and additions can be introduced into 
the record. 

After the reading or inspection of the record 
and introduction of corrections, the parties, witnesses 
experts and other participants in the trial sign the 
record or place a facsimile.  In case any of them is 
illiterate or has no facsimile, their fingerprint is 
placed on the record.  The protocol is then signed by 
the acting chairman.  In case any person participating 
in the trial refuses to sign the record, a note is made 
in the record referring to the refusal to sign and the 
reasons for the refusal are noted.  The practice of 
the courts of acquainting the participants in the trial 
with the record complicates the process somewhat.  Im- ' 
mediately after the final word of the defendant, the 
secretary cannot present the record in a finished form 
and the reading of the record lengthens and delays the 
trial.  Therefore, certain courts (for example, the 
people's court of the Hsuan-wu district, city of Pe- 
king) introduced procedure according to which the 
persons participating in the        case could ac- 
quaint themselves with the court record within three 
days after the trial ended.  In the process of the 
test application of two rules of acquaintance with the 
court record txvo opinions by court functionaries were 
expressed.  Certain persons considered that the record 
should be read at the session of the court or examined 
by the parties and other persons, and also should be 
signed :;y thesa persons.  In order not to delay the 
proceedings, the record can be read by the secretary 
or examined by the.participants in the trial after the 
termination of the court session or during the recess, 
during which the verdict is formed.  The other group 
considers that the acting chairman, at the end of the 
court session, before the court leaves to pass on a 
verdict should question the parties and other persons 
as to whether they wish to hear the record or check it 
themselves.  After the record is read or after the 
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participants of the trial have acquainted themselves 
with it| these persons and the acting chairman sign it. 
Summing'up the practice of the court and analyzing the 
opinions of judicial functionaries the People's Supreme 
Court of the C'PR determined that the record would not be 
read at the end of Jihe' court session, but that within 
three days after the termination of the ^coujFt, session  . 
the parties and other participants in t'he /tria'l ;'wöu^. ,^6.;.:, 
able to acquaint themselves with the. record of the/';';" V '"'7'' 
court session and with the permission of the acting 
chairman, introduce suitable changes and additions 
to it.  Exceptions are the testimony of witnesses 
introduced into the record.  This testimony should 
be read or presented for perusal during the session . 
and after examining it, the witness should sign it. 
Proceeding from concrete circumstances it was also  '   , 
determined that if those persons participating in the 
trial wish tö acquaint themselves with the record,     ^ 
but are not able to read due to illiteracy, the secre- 
tary of the people*scourt is required to read the record 
to them.  The record is signed only by the acting chair- 
man and secretary of the court session. 
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CHAPTER FIVE 

ACTION IN COURTS OF THE SECOND INSTANCE 

1*  Significance of Review of Sentences Which Have Not 
SÖae-iaro,' legal Force 

A sentence which has become valid is obligatory 
for execution by all judicial, investigative and admin- 
istrative organs, officials and citizens of China. 
The correct carrying out of justice presupposes accur- 
acy of judicial repression, that is conviction and 
punishment only of guilty parties and only in accord- 
ance with the gravity of the crimes committed by them 
and the degree of their public danger.  The incorrect 
conviction of honest  citizens as well as the unlawful 
and unfounded acquittal of persons having committed 
crimes, causes great harm to people's democratic jus- 
tice, undermines people's democratic legality and law 
and order.  As the generalization of judicial practice 
demonstrates, the quantity of cases appealed decreases 
from year to year, and this testifies to the correct 
application of laws, the increase in the quality of 
case trial.  Of the total number of cases tried by 
people's courts in the province of Yunnan for a period 
of three years (1954-1956), only 2,8% of all cases were 
appealed.  In 1955 the number of appealed cases decreased 
23.2% in comparison with 1953.  In 1955 only 2.2% of 
all cases tried were appealed.  In trying cases in the 
people's court a system of passing final decisions in 
courts of the second instance is implemented.  The de- 
cisions and rulings which are passed by local people's 
courts cf various levels can be appealed by  the parties 
in accordance with procedure established by law to the 
higher people's court, and the people's procurator's 
office can, in correspondence with procedure established 
by law, protest them before the higher court.•*• 

The system of court examination in two instances 
in which the decision of the second instance is final, 
corresponds to concrete conditions in the country and 
is caused by the great size of the territory of China 
and the lack of convenient communications in certain 
areas of the country.  If there were a large number of 
instances, the interested party would be forced to 
appeal to higher judicial instances located at a com- 
paratively great distance, as a result of which the 
judicial process would be delayed to great lengths, 
and the interested party would be forced to expend 
ti-ie and money in vain, as well as to stop its produc- 
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tive activities.  The people's courts would be loaded 
down with unnecessary work in reviewing cases which had 
already been appealed and examined by courts of the 
second instance» 411 of this would be harmful to the 
interests of the people and the state. , The'öötablish- 
ment bf a system of court examination^'^...^wb: instances''' 
fully insures the cor^öict decision'bfidases^., The pro- 
cedure öf röVi'^^ifta-'-^ÄÖLtiniieJä».. established by the Law 
on the organization,r pf people's courts in the CPR has 
great significance ^or securing the suitable review of 
cases and for thf timely exposure and cojrectipn of er- 
roneous verdictis. : fee'iinportance of this form of;*sen- 
tence review is testified to by the following figures: 
Of the   cases of'icoufiter-revolutionary crimes tried by 
higher and middle people«s courts during the first 
quarter of 1956 which were appealed or protested, no. 
less than k0%  were ire turned for retrial, more than 
20% reviewed, wherebyvthe punishment was lessened 
and about 3%  \mre cases in, which the fact of crime was 
absent.^ ■.'■'. 

Together Wji^h^the task of   verifying the 
legality and validity of sentences, the higher court 
in Chinese criminal procedure also has the obligation 
of directing the court ;Of the first instance and 1end- 
it concrete aid In  order for the lower court to decide 
all criminial Cases more, rapidly and correctly».The 
tasks standing before the courts of the second instance 
determine the basic principles of the review of ■■■&&&* 
tences which have not yet becb me valid*in people's 
democratic procedure of the CPR.  These include the 
following:  freedom of appealing sentences, the oppor- 
tunity to present materials to the court of second 
instance, the revision of procedure of checking a 
case, the comprehensiveness of verifying sentences, 
the inadmissibility of worsening things by appealing 
the sentence Of a person convicted of a crime, the ob- 
ligation of the lower court to heed the instructions 
of the higher court, the right of the court  of the 
second instance to introduce changes into a sentence 
which mxtigate the position of the person convicted, 
and dismissal of a case without transferrring it to 
the court of the first instance for new trial.  All 
of these principles are directed toward assuring a more 
correct and comprehensive verification of sentences 
which have not yet become valid. 

2.  Conditions arid Procedure of Äppeäl$&ggg; and Fro- 

*/In this work this has the meaning of earning into legal 
force^ 
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In Chinese criminal procedure the sentences 

at  ai'l"people's courts and for all categories of cases 
with a few exceptions, can be appealed and protested. 
Sentences passed by the Supreme Court acting in the cap- 
acity Of the court of the first instance cannot be ap- 
pealed.  They are final and become valid immediately 
after they are announced.3  Sentences passed by military 
tribunal of military districts are also immune from ap- 
peal.  This is explained by the fact that at present mil- 
itary tribunals are not part of the general judicial 
system but are subordinate to the: :fa|' ministry and 
possess no court which unites them on a country-wide 
scale.  Therefore the military tribunals of the military 
districts are higher judicial instances for lower mili- 
tary tribunals.^ 

The resolution of the question of the form of an 
appeal or protest in Chinese criminal procedure testifies 
to the fact that the right to appeal a sentence can actu- 
ally assure the lack of interest of the parties.  In old 
China a special law was i» existence which established 
the forms of petition and appeal.  Article 6 of this law 
determined the content and form of the appeal, including 
six points:  1) name, sex, age, profession, occupation 
and address of the person making the appeal; 2) name of 
the institution which passed the decree or resolution; 
3) the circumstances of th6 case and motives for the appeal 
and petition; 4) evidence; 5) designation of the institu- 
tion which must examine the appeal; 6) year, month and 
date.  Article 7 of the law provided that the person 
making the appeal, besides the original text of the ap- 
peal, simultaneously was required to present a copy of 
the appeal to the institutions which had made the decree 
or resolution.   But t2ae law was not limited to this, for 
it went even further, and in Article 8 a rule was stated 
according to which an appeal was returned with instruc- 
tions to introduce suitable corrections if legal forms 
were not maintained.  This law actually deprived the 
great majority of the population the right to appeal. 
This great majority was basically illiterate in old 
China and did not have the means to ask attorneys to 
draw up appeals.  The requirement to observe a definite 
form in the appeal actually limited the opportunity to 
appeal sentences and was rejected in the people *s demo- 
cratic procedure of China.  An appeal can be submitted 
to the people's court in any form.  To  the convenience 
of the parties the appeal can be submitted verbally in 
court, in the reception hall of Which it is entered 
into the record, and the person making the appeal signs 
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the record, and if he is illiterate he places a finger- 
print.  The appeal can b£ written on the instructions of 
a citizen also in a legal Consultation office.  Upon ap- 
peal the party must make copies of the appeal for the per- 
sons of the opposing side, and transmit them to the court 
together with the appeal.  However, the lack of an obli- 
gatory form of appeal does not include the protest of the 
procurator, which must be submitted in written form.  The 
submission of protest is one of the basic legal means, 
with the aid of which the procurator has the opportunity 
to supervise the legality of cases examined in court. 
Presenting a protest to the people's court, the procura- 
tor must send a copy of the protest to the higher people's 
procurator's office.  If the people's procurator's office 
of the higher instance considers that the protest is val- 
id, it supports this protest in the court of the second 
instance.  If it does not find that the protest has any 
validity, it informs the court to withdraw the protest 
and also informs the lower procurator's office of the 
error made.  The protest can be withdrawn before the 
case is examined by the court of the second instance. 

Definite requirements are made for appeals which 
are submitted by counsels for the defense.  This proceeds 
from the fact that attorneys are competent persons who 
should present all questions in the appeal with legal 
foundation.  Law does not establish a unified period of 
time during which a protest or appeal can be submitted 
after the passing of sentence in a court of the first 
instance.  In practice this period has been five, ten, 
fifteen and even twenty-five days.  However» the majority 
of people's courts in the country have established a ten 
day period for appeal and protest of sentences.  This 
period was established on the basis of an order of the 
branch of the People's Supreme Court in Eastern China 
Region of 31 October 1950 for number 086 (the order was 
issued with the permission of the People's Supreme 
Court of the CPR»)  As a result of the generalization 
of judicial practice by the People's Supreme Court of 
the CPR in 1956, a unified period was established for 
all courts in the country for submitting appeals or 
protests of sentences—ten days.  For appealing or 
protesting rulings this period was established at five 
days.  The period is calculated beginning with the day 
after a copy of the sentence is received. 

In delivering copies of the sentence or in send- 
ing appeals or protests to a people's court that time 
during which the document was en route is not included 
in the appeal period.  The establishment of one single 
period for appeal was caused by the fact that xapid 
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application of criminal repression assures the necessary 
educative effect of a trial.  Together with this, in es- 
tablishing periods for appeal and protest of sentences, 
it was taken into account that the parties should have 
sufficient time at their disposal to draw up valid ap- 
peals and protests.  Appeals and protests which are sent 
afte^ the deadline are usually not accepted by the courts» 
But if the party found himself in exceptional circumstances 
the people's court .could examine a request to re-estab- 
lish the appeal period and upon establishing valid 
reasons for which the appeal was not delivered in time, 
the court could re-establish the right which was lost 
to appeal the sentence.  Otherwise the people's court 
rejects the petition.  However, even in such a case an 
incorrect sentence which does not meet the requirements 
of objective proof will be reviewed by the court, but in 
the procedure of supervision.  If the person who submits 
the appeal beyond a deadline has no valid reason for this 
but insists upon the appeal, the people's court which; 
has passed the sentence, if the right of appeal is not 
restored, must examine the appeal and the sentence, and, 
if it establishes any violations or distortions of ac- 
tuality, must send the case to be decided in the judicial 
supervision system.  If the period has been passed with- 
out valid reasons and there are no errors in the sentence 
or ruling, and the party which has submitted the appeal 
continues to insist on this appeal, the appeal is accepted 
by the people's court which has passed the sentence, and 
information of the fact that the party has insisted on 
the appeal is passed onto the higher people's court. 
The party which has submitted the appeal is unformed 
of the notification to the higher court. 

The people's procurator's office which has sub- 
mitted a protest acts in accordance with the above pro- 
cedure.  If the protest of the people's procurator's of- 
fice is submitted after the period has lapsed for appeal 
it is examined as a protest within the judicial super- 
vision system.  The people's procurator's office does 
not petition to re-establish the period for protest to 
an appeal courtc  In order to avoid possible errors in 
the period for submitting appeals and protests to the 
judge who announces the sentence, he has the obligation 
to explain the period and procedure of appeal in a form 
comprehensible to the parties, and to question the par- 
ties as to whether this explanation has been understood 
by theia.  Appeals as a rule are submitted to the people's 
court which has passed the sentence.  The people's court, 
upon receiving an appeal or protest, checks as to whether 
the appeal or protest was submitted by the correct person, 
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and whether the appeal period has lapsed, after which 
it sends a copy 61 the appeal or protest to the "opponent" 
and designates, a period within which the party can pre- 
sent an objection to the appeal or protest.  In such a 
case it is not required that the party submit the ob-,, 
jection in any special form.  The objection caii, be 
submitted verbally and is entered by the people's court 
or is drawn up in a legal consultation office.  After 
this the people's court, preparing a memorandum, sends 
the appeal, the objection to the appeal and all mater- 
ials in the case to the people's court of the second 
instance.  The submission of the appeal directly to the 
people's court of the second instance is no obstacle to- . 
ward this court examining the apppeal.  The people's court 
of the second instance, upon receiving the appeal, must 
verify as to whether the appeal was submitted by the cor- 
rect person and whether it was submitted within the perr 
iod established, and it must send a copy of the appeal 
to the other party, receive an objection to the appeal 
and obtain the case from the court of the first instance 
for review. 

The court of the second instance has no direct 
opportunity to establish whether the appeal period has 
lapsed.  Therefore, before it makes any.decision on the 
appeal, this court sends the appeal to the court which 
has passed the sentence and at the same time sends a 
request to turn over t!he case to it \if the appeal period 
has not lapsed.  Subjects in Chinese criminal  procedure 
which can appeal a sentence are parties, the rights'and. 
interests of which have been violated ,during the trial. 

Grounds for appeal or protest of a sentence.or 
ruling of the court of the first instance can be the fol- 
lowing:  a) incomplete preliminary investigation in court 
examination; b) violation of the legal procedure of 
trying the case by the court, particularly violations of 
the right to defense; c) incorrect application of material 
law; d) passing of unjust sentence; e) passing of ä sen- 
tence which.did not correspond to the materials in the 
•»«.e.  Cases are possible whereby conclusions of the court 
are not -»orifirmed by the materials in the case and where- 
by the materielle used as a basis for the sentence had not 
been examined during the judicial examination.  As a re- 
sult of the generalization of judicial practice conduct- 
ed in 1956 by the People's Supreme Court of the CPR, it 
was established that appeals were to be submitted by the 
following:  the person convicted, hisfrepresentative and 
close relatives, the prosecutor-procurator, institution, 
or enterprise as a "third party," which was interested 
in the case or on the initiative of which the criminal 
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action was initiated, the victim, the civil plaintiff 
and the respondent.  At present, as a result of summing 
up court procedures in criminal cases, it has become 
clear that the following persons may appeal a sentence. 
The defendant who has the right to appeal any verdict 
of guilty or not guilty.  Upon the instructions of the 
defendant the counsel for the defense has the right to 
submit an appeal.  Without the consent of the defendant 
the counsel for the defense does not have the right to 
submit an appeal, although this took place in the past in 
certain courts.  Such a prohibition proceeds from the  - 
fact that if the defendant does not instruct the counsel 
for the defense to draw up an appeal, this signifies 
that he has declined the services of the attorney who is 
automatically removed from the case.  In drawing up an ap- 
peal on the instructions of the defendant the counsel for 
the defense is not bound by the opinion of the defendant 
on the argumentation of the appeal.  The legal representa- 
tives of the defendant, his guardians and close relatives 
have the^ight to appeal any sentence with the consent of 
the defendant independent of whether they appeared as 
counsels of the defense in the trial. 

Upon appealing sentences, the lawful representa- 
tives, guardians and close relatives, having the consent 
of the defendant to appeal, are not bound by the will of 
the defendant in drawing up the appeal and may express 
their viewpoint of the sentence, if the defendant does not 
insist upon a definite formulation and limitation in the 
appeal.  If the close relatives, guardians or counsel 
for the defense of the defendant have submitted an appeal 
without asking the opinion of the defendant, the people's 
court arranges a meeting of the defendant.  If the defend- 
ant is not in agreement with the ssubmission of the appeal 
it is not accepted by the court.  Howbver, if close rela- 
tives, guardian and attorney consider the former sentence 
erroneous and submit an appeal, the court of the second 
instance may recognize this appeal to be "an appeal by 
the masses" and review the case within the framework of 
•"'..' judicial supervision.  Cases are possible whereby the 
population of a district where the defendant lives con- 
siders that he has been convicted erroneously.  In such 
a case the population of this district should inform the 
procurator's office and the court of its opinion, from 
which the subsequent review of the case in the frame- 
work of supervision depends.  The civil plaintiff and 
his representative have the right to appeal a verdict in 
a civil action.  The plaintiff may appeal' a verdkt wliich 
he considers that the court has turned down the suit with- 
out basis and has designated an incorrect sum which should 
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be levied oft the defendant in order to make retribution 
for material loss suffered. Giving the plaintiff broad 
rights to! appeal any verdict, including ä verdict of not 
guilty, if in the ooinion pf the plaintiff his ,rights and 
lawful interests were violated by this verdict, is ex- 
plained by? the requirement f of .reliable safeguards of the 
prooerty rights of state enterprises, institutions, social 
organizations, other cultural cooperatives and individual 
citizens. * The civil respondent, and his representative are 
parties in the trial. Therefore they may appeal a sen- 
tence if they consider that the court has incorrectly re- 
solved the question on the satisfaction of the civil suit 
or has incorrectly calculated the degree of satisfaction. 
However, neither the civil plaintiff nor the civil respon- 
dent nor their representatives,have the right in their ap- 
peals to deal with the question of guilt or innocence of 
the defendant in the crime committed, as well- aS questions 
of the qualification of the crime and degree of punishment. 

The right to appeal a verdict is enjoyed by the vic- 
tim in cases of private prosecution. However, if the proc- 
urator has entered the case with the aim of guarding the 
public interest or if the private prosecution case has been 
transmitted by the court for investigation and examination 
according to ordinary procedure, the victim is no longer 
a party and is deprived of the right to appeal.. In such a 
case he may only petition the procurator to submit a pro- 
test of the verdict. The institutions, enterprises and 
organizations, if they are not parties in the case, do not 
have the right to appeal a verdict even in case of certain 
interest in the matter. The procurator enjoys ■$£»$& rights 
to protest verdicts and rulings. "In cases whereby the 
people's procurator's office recognizes a decision or rul- 
ing as erroneous, if |>€issedby a court of equal level, act- 
ing as a court of the first instance,.it may submit a pro- 
test within the procedure of appeal."6 

The procurator in the court of the first instance 
is at the same time a party to the case, as well as a 
representative of the organ which is entrusted with the 
supervision over the correspondence to the laws govern- 
ing the judicial activities of the people's courts.7 

Therefore the procurator has a right to protest any un-  " 
lawful or unfounded verdict independent of whether or<not 
thfe prosecution in the court of the first instance had 
been supported    ■• by the procurator's office, and 
whether, or not the other party had appealed or not appeal- 
ed the verdict. A person which had the right to. submit 
an appeal may withdraw it before the convening of the 
court session of the court of the second instance. A 
protest submitted by the procurator may be Withdrawn 
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by a higher procurator's office. 

3. Procedure Öf examining Cases in the Court of the 
Second instance 

The procedure of reviewing sentences which have not 
become valid has been handled in varying ways in the coun- 
try's courts until quite recently.  In certain courts it 
was almost identical with court procedures in courts of 
the first instance: with the participation of the par- 
ties, summoning of witnesses, experts and direct exami- 
nation by the court of the second instance of all evi- 
dence in the case; but three permanent judges made .up 
the college in the court of the second instance in exam- 
ining cases. The preparatory section of the court ses- 
sion was almost identical with the procedure used in the 
courts of the first instance« The secretary of the court 
session, establishing the appearance of the parties, in 
case of need announced the procedure which was necessary 
to observe during the court session, after which the court 
entered, and the secretary reported to the chairman on 
the persons who had appeared.' The chairmen then announced 
that the court was in session, verified the identity of 
the defendant, announced the members of the court and 
asked the defendant if he had any challenges to make. 
With this the preparatory session of the court session 
ended and the court began to examine the case. The chair- 
man briefly announced the circumstances of the case, the 
sentence of the court of the first instance and the argu- 
ments of the appeal.  Then the defendant spoke and the 
evidence underwent verification. Arguments by the parties 
ensued as well as the final word by the defendant, and the 
court recessed temporarily to carry out the verdict.  This 
procedure of review was called "direct examination of the 
case." 

In the practice of certain people's courts in cities 
the judges who examined and appealed a case in a court of 
the first instance drew up a document—"indictment to the 
appeal and reasons for the appeal"--and sent it together 
with the appeal and the materials in the case to the 
court of the second instance.  In other people's courts 
the appeals were examined by the judges or chairman of 
the college before sending them to the court of the sec- 
ond instance, and if they considered that the verdict was 
passed with any violations, they could examine the case 
once more in court session.  Certain people's courts, 
before trial, carried out several investigative actions, 
directed at establishing or verifying evidence, if they 
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considered that theKgasfe had been insufficiently investi- 
gated. Othet pöople'ä feot^rts of the second instance 
conducted a so*calie$ ^Written examination of the case," 
whereby the participation of the parties, in court was^pro- 
hibited. The case was determined only by three permanent 
judges on the report of one of the judges based on the*; . • 
written materials, of the case. Finally, as will be shipwh^/i 
below, the ap|öal procedure of examining cases was also''.'^< 
used in the courts. Äs a result of the study and general- 
ization of the experience of the people's courts in the 
country in reviewing verdicts which,have not become valid, ; 
the People's Supreme Court of the CPR regulated procedure 
in the courts of the second instance in 1956. 

On the strength of Articles 11 and 14 of the Law on 
the organization of the people«s courts, the main task of 
the people's courts, acting as courts of the second in- 
stance, is the implementation of judicial supervision and 
control over the activities of the.lower people's courts 
by examining appeals and protests.; In view of this task 
it was established that the procedure for examining appeals 
or protests of people's courts of the second instance 
should differ from the procedure of examining cases in 
people's courts of the first instance. People's 'courts 
of the second instance, as a rule, need not .examine the 
case according to its merits with the direct introduction 
of all evidence, but they should verify the legality and 
validity of the verdicts of the courts of the first in- ,; 
stance on the basis of the materials of the case'and the 
appeals or protests of the parties. -This principle of 
examining cases in courts of the second instance» was ac- 
tually applied in certain people's courts of middle or 
higher level and produced positive results. For example, 
a people's court of the higher level.and several people's 
courts of the middle level Kiangsu province examined in 
appeal procedure 807o of all appealed and0protested cases. 
The higher people's court of Hönan province in 1955 ex- 
amined 32% of the criminal cases in appeal procedure. 
The positive side of the appeal procedure of examining 
cases consists in the fact that, according to the genr 
eral conclusions arrived at by this people's court, 
this procedure is very simple and convenient and the * 
cases are examined without delay. Persons having parti- 
cipated in the trial of the first instance are not sum- ; 
ironed to the court of the second instance, with the ex- 
ception cf the parties, the appearance of whom is obli-,... 
gatory. • 

(From the viewpoint of elucidating the advantages- 
of appeal procedure-in the iCOurt of the second instance 
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the article by He Chan-chun "division of functions be- 
tween the courts of the first and second instance»" 
published in the magazine Chen -ria.  Yenchlu. Wo. 2, 1956, 
is of interest* The authör expounds in detail the ad- 
vantages of the appeal procedure of examining cases, 
dealing With each section of the court session in the 
court of the second instance. As a result the author 
comes to the conclusion that during the course of the 
8-hour working day, the court can examine and decide 
seven cases, and five more complicated cases. In one 
month (22 working days) each court can examine up to 
150 cases. Along with the indications of the rapid 
appeal examination of cases in the court of the second in- 
stance, the author introduces other facts to the advantage 
of this procedure, which secure the lawful rights and in- 
terests of the parties in the courts of the second instance, 
The task of the court of appeal is a check on the legality 
and validity of court decrees of the first instance.  This 
goal consists in the court of the second instance imple- 
menting judicial supervision within the procedure of exam- 
ining appeals, and with the aid of this it instructs the 
bwer courts, but should not examine a case in its entirety 
in the place of the court of the first instance." In the 
third issue of this magazine, Han Cheng-han, in his article 
"My opinion on the article' division of functions between 
the courts of the first and second instance'" presents his 
ODinion on the expediency of examining cases in the court 
of the second instance, based on the principles of appeal 
review.  "We should not," he says, "understand the fun- 
ctions of the appeal courts in our country as the exami- 
nation of cases on the basis of law and not on the merits 
of the cases. This function should consist; in examining 
a case both on the basis of law and on the merits of the 
case." He states further that the court of the second 
instance should not return a case to the court of the 
first instance for re-trial and should pass a decision 
itself, on the basis of the new examination of the case 
on its merits, in order to eliminate red tape. Han 
Cheng-han criticizes the statements of He Chan-chun 
on the length of time necessary for examining a case and 
indicates that the judge and court cannot possibly learn 
all the features of the case in such a short period of 
time and thus cannot come to a correct decision.) 

At present the Peoole's Supreme Court of the CPR 
is introducing appeal procedure for examining cases in 
courts of the second instance, but in certain cases it 
allows the possibility of examining cases on their merits 
by the courts of the second instance with the application 
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b£\ judicial.examihätioni The present procedure of review- 
ing sentences which häVe not become valid is based on the 
same principiis in Chinese criminal procedure, upon which 
the prppedure of examining cases in the courts of the;first 
instance is constructed. Proceedings in the court of the 
second instance .are verbal, public, with observance of the ; 

principles of national language* the right of the accused '■ 
for defense and:several other rights. Examination of 
cases by a court of the second instance on the appeals and 
protests of the parties is conducted according to the' 

rules established for courts of the first instance. The 
question as to the removal of judges,' the procedure of 
passing rulings and verdicts, and the procedure :of deliber- 
ation by the judges is decided on common bases. However, 
differing from the court of the first instance, the court 
of the second instance does not examine the great majority 
of cases in their entirety, but verifies the legality and 
validity of the verdicts passed by the lower courts, ac- 
cording to the materials present in the case, and those 
presented -by the parties.  This system of procedure in 
the court of the second instance assures spe^d in examin- 
ing cases and guarantees the parties the observance of 
their legal rights and interests, and aids in establish- 
ing objective 'truth in the case. The peculiarities of 
examination of eases by a court of the second instance 
are caused by those tasks standing before the court as a 
higher judicial instance, called to assure a strict ob- 
servance of the law by the courts of the first instance, ' 
in order that persons guilty of committing crimes Should .••>*• 
be dealt punishment established by law and that at1 the 
same time no cases of unfounded conviction of innocent 
persons should be allowed. At the same time, in more 
complex cases whereby the court of the first instance is 
not able to pass a correct verdict upon retrial, a more 
complex procedure is allowed, which also guarantees the 
legality and validity of the verdict passed by the court 
of the second instance. In order to examine cases in the 
court of the second instance colleges have been formed 
containing three permanent judges. A judge participating 
in an examination of a case in the court of the first in- 
stance cannot be a member of the college of the court of 
the second instance. Each complament of judges is ap- 
pointed certain people's courts of the first instance^ 
and each member of the college possesses a certain number 
of definite people's courts of the first instance. All 
cases appealed or protested are distributed among the courts 
in correspondence with the distribution of the lower courts. 
Parties in the court of the second instance are the defend- 
ant and his counsel for the defense, the civil plaintiff  •. 
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and his representative, the civil respondent, andiin casef 
of private prosecution--the victim and his representative^ ■ 
The procurator is a party in this stage of the process 
only if he has lodged a protest, but in this case he ap- '■'■■' 
pears as a representative of the organ of observance of 
the legality of cases examined by the courts. The acting  ' 
chairman of the college (composition of the court),is the 
person who has been named as chairman of the court or chair- 
man of the college for criminal cases.  If the chairman 
of the court or college participates in the examination of 
the case, he is the acting chairman. A secretary, who 
keeps the court record, is present during the court ses- 
sion. Before the convening of the court passion in the 
court of the second instance, suitable preparatory work 
is carried out, determined to secure the opportunity to 
examine the case. One of the judges in the case studies 
it and prepares a report for the court examination. Dur- 
ing the process of verification and study of the case 
the judge must, in correspondence with the basic govern- 
ing principle—"facts are a basis, and law is a criterion" 
—first of all verify whether the facts were elucidated 
fully, on the1 basis of which the court of the first in- 
stance passed a verdict or ruling. He must verify as to 
whether'the evidence is sufficient and then check as to 
whether an error has been made in qualifying the crime and 
determining the punishment and whether procedural viola- 
tions have been made.  If during a study of the case the 
judge has any,proposals directed at improving the work 
of the court of the first instance, he enters these in the 
journal of the people's court for subsequent examination 
at an operative conference of judges of people's courts 
under supervision. Naturally these proposals cannot deal 
with the factual side of the case being examined.  Partic- 
ularly importantavd complicated cases are studied by all 
the members of the court before the court session.  Before 
the examination a member of the college which studies the 
case reports to the college, which decides when the case 
should he heard and whether the case should be heard in 
open or closed session, with appeal procedure or with the 
application of judicial examination and the summoning of 
the parties and all participants in the case. Three days 
before the judicial examination of the case, the secretary 
of the people's court of the second instance jinforms the 
parties of*the date of the examination, indicating in the 
notification that the parties may participate in the exam- 
ination and that their non-appearance will not impede the 
judicial examination. Witnesses, experts and other persons 
participating in the case are not summoned to the court of 
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the second instance* Notification is also made to the 
parties with Consideration of thdir place of residence, 
in order thelti the parties receive this notification 3 
days before the*döürt examination, not including time 
en route, so that they may have time to prepare for^ parV 
ticipation in the examination. v* ♦•.,«:,,.,;.  ; 

The defendant being in prison -is also informed ', 
of the day the case is to be heard and if he wishes to ■■ 
directly participate in the examination of the case the 
place of imprisonment assures the appearance of the defend--/ 
ant in court. The court session is"divided into three 
parts: the preparatory session, the examination of the 
appeal or protest, the carrying out and announcement of the 
ruling or verdict. The court session is opened by the chair- 
man of the judicial composition, announcing what case is 
being heard, whether it is being examined on an appeal or 
protest. The chairman announces the composition of £he - 
court, and, if the parties are present, explains their 
right of challenge and right to make additions to the 
appeal or present new evidence and new petitions  af- 
ter the report on the case by the member of the court. 
After this the case is reported by the member of the court 
who has studied it.  In the report the judge briefly out- , ,■ 
lines the essential points of the charges and sentence of 
the court of the first instance, gives a brief statement 
of the content of the appeal or protest, as well as re- 
buttals to them and other materials present in the case. 
Ke brings out the most important questions which, in his 
opinion, whould be the object of the examination of that 
particular court session. An objective exposition of the 
facts and circumstances of the case and appeal or protest 
are demanded from the judge who is reporting on the case, 
in a form accessible to the persons present. The judge 
cannot express his opinions on the case or make any pro- 
posals. 

After the report, the acting chairman gives the 
floor to the party which has submitted the appeal or pro- 
test, warning this party not to repeat itself and not to 
give the content of the appeal or protest. The acting 
chairman may question the parties in order to elucidate 
certain circumstances. After hearing the parties the court 
gives the final word to the defendant if he is present. The 
chairman announces a recess and the court leaves the court- 
room in order to reach a verdict or make a ruling. In 
reaching a verdict or passing a ruling the court of the 
second instance is directed by the rules.on reaching ver- 
dicts and making rulings in the court of the first in- 
stance, that is, the verdict or ruling may be carried 
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out directly by the court which is examining the case, 
or it must be discussed in a session of the judicial com- 
mittee.  During the deliberations all the judges possess 
equal rights.  If there is a difference of opinion the : 
questions are resolved in correspondence withathe.Prin-, 
ciole of the subjugation of the minority to the/majorityr  . 
although the opinion of the judge remaining in the minorr . ■ . 
ity must be noted in the record of the deliberations, which 
is kept by the secretary in the deliberation' room. After 
the decision is arrived at the acting chairman or' judge-   > 
reoorter immediately announces the content of the ruling  , 
in' the courtroom.  If the defendant is present, he may be 
explained in a more accessible form the content of the de- 
cision of the court of the second instance. As to the form 
of the verdict or ruling passed in the case examined by the 
court of the second instance, in the section on the parties 
if the Drotest was submitted by the procurator's office, 
a note is made of this with the name and position of the 
procurator (chief procurator) and the designation of the 
procurator's office.  If the appeal has been submitted by 
the defendant or private prosecutor, the legal status of 
the person and his name are noted. The descriptive section 
should indicate whether the court of the second instance is 
in agreement with the verdict or ruling of the court of the 
first instance, DIUS the exact designation of the people's 
court of the first instance, the date of the passing of, 
the verdict or ruling a 4 the number of the case.  In addi- 
tion, the date of the examination of the case in the court 
of the second instance is indicated, the names of the mem- 
bers of the court, the secretary, the procurator, if he is 
in attendance, and finally, it is noted whether the case 
has been examined in opened or closed session. The facts 
and motives must be exoounded here, on the basis of which 
the court of the first'instance reached its verdict or rul- 

The resolutionv section contains the decision which 
was reached by the court of the second instance, as well ■ 
as the grounds for reaching the decision. The decision of 
the court of the second instance must be given clearly and 
accurately and should leave no room for ambiguity. If 
the verdict of the people's court of the first instance is 
entered, it should be concretely indicated whether parts 

o^ the vardict or the entire verdict is to be changed; if 
part is to be changed it should be indicated which part and 
in what manner. The higher and middle people's courts 
must write at the end of a death sentence that the condemned 
oerson has the right to appeal this sentence or submit a 
petition to review the sentences The period during which 
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the appeal must be made is Indicated.  In the practice of 
the courts of the.CPR there'are two procedures*of passing 
rulings or verdicts by the courts öf;the second instance. 
The first consists ifl the £aöt that in the deliberating 
room the court does not write the full text of the verdict 
or ruling, and in the courtroom its basic content is read. 
The second consists in the fact that in the deliberating 
room the court draws up the verdict or ruling fully and 
reads it in the courtroom. In courts of the second in- 
stance work is done in order that verdicts and rulings 
for the majority of criminal cases are drawn up in the 
deliberation room and announced directly after the case is 
examined. Using such a method the court forms ä much clear- 
er picture of the case, which is not clouded by other 
cases examined during the same day, and the reading of the 
full text of the ruling achieves a greater educative ef- 
fect.   If the court of the second instance, on the pre- 
liminary report by the judge who studied the case, 
reaches a decision of "direct examination of the case," 
that is, a full judicial examination with the summons of 
all participants in the case, in such a case the procedur- 
al order of examining the case in the court of the second 
instance  is identical with the procedural order estab- 
lished for courts of the first instance.  The procedural 
order for examining cases in the court of the second in- 
stance guarantees the rights and interests of the parties 
in the trial.  Any party which submits an appeal against 
the verdict and which appears in court has the right to 
make verbal explanations on the appeal, to give rebut- 
tals against the appeals by the other party, to support 
his request to reverse or alter the verdict.  The parties 
also have the right to submit various types of petitions 
before the higher court on the case and to present new 
materials for the court.  The defendant has the right 
to make use of a defense counsel.  That which has been 
stated on the procedure of reviewing verdicts which have 
not become valid. ©-l;l.ovc« us to draw a conclusion that in 
Chinese criminal procedure verdicts are reviewed in. the 
courts of the second instance basically according to ap- 
peal procedure.  But the presentation to the courts of 
the right to conduct judicial examination--"direct ex- 
amination of the case"—for certain cases in reviewing 
verdicts which have not yet become valid, introduces 
elements of appeal into the cassation procedure, which 
gives the right to draw a conclusion on the presence 
of a mixed cassation-appellate procedure of • " examin- 
ing cases in the court of the second instance, while 
this mixed procedure is not applied to one specific 
case: one case may be examined only according to cas- 
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satiön procedure or only according tp appellate procedure. 
In Chinese literature and official piieriais,,as well as 
in the lectures by law professors, the' procedure of re- 
viewing verdicts Which have not yet become valid, as well 
as appeals and, protests submitted by the parties, are 
called cassation, which is entirely cprrect, since an 
extremely small number of cases in courts of the second 
instance go through "direct   : examination."  In addition, 
the party which submits the appeal does not know what 
will be the court's decision on the procedure of exam- 
ining the case and therefore cassation appeals are sub- 
mitted.  In addition the review of an insignificant 
number of cases in appellate procedure has nothing in 
common with bourgeois appeal.  Along with the goal of 
achieving objective truth in each case examined, the 
institution of reviewing judicial verdicts both in the 
form of a cassation examination of cases and in the 
form of "direct examination of cases" in the people's 
democratic process has as its task the direction of the 
judicial policy of the state which is building social- 
ism, in direct correlation with the concrete tasks 
standing before the courts of the CPR at the present 
stage of state development. 

k.     Examination and Evaluation of Evidence in the Court 
of the Second Instance 

The verification of verdict "on appeals and pro- 
tests of persons who have the right to appeal and pro- 
test is carried out from the viewpoint of legality and 
validity of sentences, and this verification is compre- 
hensive.  Comprehensiveness of verification makes it 
possible to discover any error influencing or having 
the potential of influencing the:justice of a verdict. 
Therefore, comprehensiveness of verification xian es- 
sential condition for guaranteeing the legality and 
validity of appealed verdicts.  But at the same time 
comprehensiveness of verification does not serve as a 
sufficient guarantee for the legality and validity 
of appealed sentences.  For this it is necessary to 
have conditions which would make it possible to as- 
certain all errors committed in a specific case and 
influencing the correctness of the verdict.  The as- 
certainment of possible errors is achieved by requir- 
ing courts of the second instance to verify verdicts 
in their full scope, that is, under revision procedure. 
Revision procedure presupposes the active functioning 
of the court of the second instance in verifying., the 
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legality'and validity of verdicts.  The.court of the sec- 
ond instance verifies the verdict not within the limits 
of the express appeal and protest, but in its full scope, 
independent of whether the parties in their appeals in- 
dicated any Violal&O^S V>f their rights and interestä^iid, 
whether they werö a:bii ltd build a solid foundation fpjrv;^ 
their demands oh reversing or altering the verdict.  The ' 
court of the $S&ö1iM  instance also verifies the correct- 
ness öf the Verdict in respect to all persons who have '*, 
participated ih the case and not only for those persons 
who have appealed'the vferdict, as well as in respect to 
all facts !arid events having a bearing on the crime. 
But revision'^in1criminal procedure in the CPR has defi- 
nite limitäs7,'beyond which the court of the second in- 
stance cannot proceed.  In the absence of a protest by 
the procurator4" the court of the second instance cannot 
decrease';the degree of punishment against the defend- 
ant and cannot reverse an acquittal.  As a-rule in pas- 
sing judgment  the court of the second instance takes 
into consideration only that evidence which was examined , 
during the trial in the court of the first instance. 
However, the parties possess the right to present new 
evidence to the court of the second instance, which 
was not part Of the evidence examined during the trial 
in the court of the first instance.  In evaluating new 
evidence the court of the second instance takes inta 
consideration that these materials were not verified by 
the court of he first instance, and certain evidence 
was received according to proper procedure;' Therefore 
the_ doubt as:to their authenticity may be greater than 
the doubt'as to the authenticity of evidence which is 
part of the case material.  New materials as a rule , 
testify to the incompleteness of the investigation and 
court examination, and usually serve as a basis for re- 
turning the case to the court., of the , first instance 
for a re-examination Or,for examination of "this case'in . 
the court of the second instance with a' judicial exami- 
nation and passing of a new verdict.  The court1 of the 
second instance, in examining a case On appeal or pro- 
test by the parties, must evaluate the evidence col- 
lected for the case, without which it/cannot certify 
the correctness of the verdict.  According to the exist- 
ing system-of reviewing verdicts which have not yet be- 
come valid, the evaluation of evidence by the court of 
the second instance is undertaken in two forms.  Upon 
the dacision of the court of the second instance of the 
necessity of conducting judicial examination in appealed 
or protested case, the Evaluation of the evidence takes 
place in the same forms as in the court of the first in- 
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stance since in this case the judges of the second in- 
stance directly receive all evidence and evaluate it: 
on the basis of the well-known regulations:  "Fact is 
a basis, and law is a criterion."  In this case the 
court of the second instance may recognize as erroneous 
the conviction of the judges in the court of the first 
instance and evaluate anew aJ1 evidence.  In addition, 
evidence may figure in the court of the second instance 
which was not examined during the trial in the court of 
the first instance, and this evidence must also be eval- 
uated by the court of the second instance. 

In reviewing a case without judicial examination 
the court of the second instance examines only written 
materials on the case, decides the case only on the basis 
of written documents on the case and information by the 
defendant, who supplements his appeal, but is not ques- 
tioned in the court of the second instance.  The court 
of the second instance examines and evaluates evidence 
collected in a case in order to become convinced as to 
whether sufficient and reliable evidence was at the dis- 
posal of the court of the first instance, on the basis 
of which the verdict was reached, and to see if every- 
thing was done by the court of the first instance in 
order to verify this evidence.  In case of lack of valid 
grounds for the conclusions of the court and inconclusive- 
ness of the verdict the court of the second instance 
repeals the verdict in order that the court of the first 
instance might once again investigate the factual circum- 
stances of the case, eliminating errors during the second- 
ary examination. 

5.  Decisions Passed by the Court of the Second Instance 

On the basis of broad authorities granted in re- 
viewing a verdict which has not become valid, right up 
to the judicial investigation the court of the second 
instance is not bound by the limits of the verdict of 
the court of the first instance in passing a decision 
in respect to the degree of punishment and is not lim- 
ited by the motives stated in the appeal or protest. 
As a result of the examination of the case the court 
of the second instance may arrive at one of the fol- 
lowing decisions:"  1.  To leave the verdict of the 
court of the first instance in force and to fail to 
satisfy the appeal  or protest.  This means that the 
verdict of the court of the first instance was reached 
in correspondence with law and actual circumstances of 
the case or that, although certain violations were pre- 
sent, thry were extremely insignificant and do not in- 
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fluenCe the correctness of the verdict and do not violate 
the rights of the defendant.  Carrying out a decision in 
this case, the .court of the second instance must refute 
the facts expounded xp.  the appeal or protest in a well 
motivated fashion* 2»  To change the decision of the 
court of the, fir$t instance in whole or in part by a new 
verdict in cases whereby the facts are clearf the-evidence 
backs up the facts of the commission of the crimeJhy'Athe 
defendant, there1 have been no gross violations of ma^teri»' ' 
iai- and procedural legislation, and those violations which 
do exist can be corrected by the court of the second in- 
stiance, for which supplementary investigation or evidence 
is not needed.  A decision of the court of the first in- 
stance is also altered if the measure of punishment 
does not correspond to the crime.  The court of the sec-t' ' 
ond instance, altering the verdict ire cases appealed by 
the defendant, does not have the right to increase the 
degree of punishment designated by the court of the first 
instance.  3.  To reverse in whole or in part the verdict 
of the court of the first instance1 and ■'to-' pass' a ruling*.''"' 
Cases are possible whereby the case would be sent to 
be examined once again, and this would be done by the 
court of the second instance, implementing the so-called 
"examination of cases in written form"; the court of the 
second instance may carry out a judicial investigation, 
the so-called"direCt examination of cases."  , The case 
can be sent to be examined once again, both from the 
trial stage and the preliminary investigation stage,  A 
case is sent to be re-examined in the following cases: 
a) if the appeal was submitted by the defendant ,:or his 
representative and the court of the second instance con- 
siders that a mild degree of punishment has been meted 
out by the court of the first instance.  As for cases 
protested by the people's procurator's office, if a 
court of the second instances establishes that the 
facts of the case are clear, evidence has been collected 
in full,, there have been no procedural violations, and 
the verdict is obviously mild, this court directly al- 
ters the sentence and designates a more severe degree 
of punishment; b) if facts and evidence have been in- 
sufficiently elucidated and studied, or the parties 
presented new evidence to the court of the second in- 
stance as a result of which it became necessary to 
conduct supplementary'investigation in the case, or 
other persons were determined who had participated in 
committing the crime; c) if the court of the first in- 
stance or organs of preliminary investigation committed 
gross violations of the law, for1example, if the case 
iKi.the court of the first instance was examined by ah 
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unlawful staff of judgea and without observing established 
legal procedure; if it was examined without the partici- 
pation of the defendant; if no counsel for the defense 
partxcxpated |.n the case before the court of the first 
xnstance where his participation was obligatory; if a 
copy of the bill of indictment was delivered to the de- 

IT™+     J68?,*1^ !?ree dayS before the ^se was heard 
A     *Zll *£ '   if  the defendant was deprived of any richts 
during the trial of the case in court of the first in- 
ttanu\°r  durinS the Preliminary investigation.  Cases 
whxch have been appealed or protested by the procurator 

t±li,t?,+
VX0**t±0?a.0t  the! laW "W* always be examined 

wxthout judxcxalinvestigation in the court of the second 
xnstance« 

If during the course of judicial , deliberation it 

are°So„h+^
ar th-i faCtS establi^hed i" the previous trial 

cH o?+J   * eVidence "insufficient, and the circumstan- 
ces or the case contain many questions which are difficult 
to resolve  the scope of which is comparatively broad, or 
that special technical expert examination is necessary 
to establxsh facts in the case and the court, after a 
previously tried case is returned to court for a re-trial 
and the court meets with difficulties during the trial 

to rGT„S
y
+£
ther re*sons' due to which it is inexpedient 

to return the case for re-trial to the court of the 
™-t  instance« the c°urt of the second instance conducts 
an examination of the case and summons witnesses, parties 
and all other participants in the case or conducts an 
examination of the case on the spot (that is, at the 
scene of the crime or the place of residence of the de- 
fendant.)  If the case has been sent to the court of 
the first instance for re-trial, it must be heard by a 
«!Lr^P

+
0f JU2Ses'  If i* trying the case it is recog-.. 

nxzed that any facts which were established during the 

rllZTt  tr/aL±n  the C°Urt °f the t±rst  instanceScause reason to doubt, evidence is insufficient or is neces- 
sary for the procurator's office to conduct  additional 
xnvestxgatxon in the case for the collection of supple- 
mentary evxdence, a ruling is passed to rescind the 
previously passed verdict and to return the case for 
of^icTof S2 investigation to the people's procurator's 
oiixce of the same level. 

The court of the second instance passes decisions 
1U„ t*  f^rm °f rulin«s and verdicts.  A verdict is pas- 
sed by the court after the direct examination of a case 
with judicial investigation, with a rejection of the ap- 
pear or protest and with an alteration in the verdict. 
o/+iiI1f1S*PaSS!d in rescinding the verdict of the court 
ot the fxrst xnstance.  In addition, the court of the 
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second instance may make observations (particlar rulings) 
for individual questions* for example, observations on 
the incorrect form of the record, on violating juris«. 
dietional rules.  A verdict passed by a court of the 
second instance is final and cannot be appealed^ It can 
be rescinded or altered only within the framework of 
judicial supervision.  The instructions of the court of 
the second instance are obligatory for the court'of thef 

first instance upon re-trial.  These instructions play ' 
a great educative role»  They aid the lower courts -in■'.•"'■■■"■•' 
eliminating defects allowed by them in examining cases 
and have as their goal to assure the correct solution of; 

a case when it is re-examined in ilts entirety.  Giving 
instructions in its rulings on concrete cases, the court 
of the second instance carries out leadership over the 
work of the courts of the first instance and educates the 
judges in their own mistakes. 
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CHAPTER SIX .... 

PRÖCEÖURES OF JÜDICIAL SUPERVISION 

1.  Current Prbcedures of Judicial Supervision        ''-}\. 

In Chinese criminal procedurie,besi.4i!s.cassation 
review of verdicts, a special type of verdict review 
exists for verdicts which have become valid, review 
within the framework of judicial supervision.  The stage 
of judicial supervision comes after a case is examined 
in the court of the second instance, and sometimes after 
a verdict in a case has not been protested or appealed 
within the established period of time and the verdict 
has become valid.  Sometimes a case is reviewed within 
the framework of judicial supervisiohj and subsequently 
it is examined by a suitable higher judicial instance«, 
The review of judicial verdicts within the framework of 
supervision assures their correspondence with objective 
truth, if the courts of the first and second -^stance 
have allowed errors to be made or have announced senten- 
ces which do not correspond to the requirements of judic- 
ial policy, and this review also assures the implementa- 
tion of control by higher courts over lower cotirts. 
"The system of control in judicial work as established by 
ehe Law on the organization of people's courts in the CPR 
has great significance for insuring the necessary exami« 
nation of cases and the timely elucidation and correction 
of incorrect decisions in cases." 

Grounds for reviewing a verdict which has become 
valid, as Article 12 of the Law on the organization of 
people's courts stipulates, is the ascertainment of an 
error in the verdict which has become valid, "in the 
establishment of facts or the application of law." 
Proceeding from this, verdicts should be reviewed upon 
becoming valid if one of the following circumstances is 
established;  1.  Lack of valid grounds for the verdict, 
concretely expressed in the incomplete study of the case. 
Incomplete study of a case takes place when, after the 
examination has been completed, circumstances which af- 
fected the verdict were cleared up neither during the pre- 
liminary investigation nor during the judicial investiga- 
tion.  In order to  examine a case fully the court should 
ascertain all facts which answer questions which must be 
resolved in the verdict.  Incomplete examination can con- 
sist in the fact that the court of the first instance 
has not ascertained a certain important fact in the case 
or that certain facets of this fact have not been explained. 
Therefore the charges can be without proof, and consequently 
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the verdiöt of guilty cannot be left unchanged and must 
be rescinded^  A sentence is also poorly grounded.if the 
conclusion^ reached xri this decision do not agree with 
the evidence in the case.  Sometimes the conclusions of 
the court ät^  incorrect and do:.not reflect the objective 
truth because the case has been; examined incompletely, 
and evidence,'collected in the case is insufficient in or- 
der to arrive at the conclusion which the court has formu- 
lated in the verdict.  However, it is possible that a case 
was examined fully and comprehensively, and the evidence 
has been collected in sufficient quantity and establishes 
definite facts, but the court came to the wrong conclusion 
being in disagreement with the evidence in the case.  In 
these cases the conclusions of the verdict on the guilt of 
the defendant, on the degree of punishment or on the valid- 
ity and dimensions of the civil action contradict the evi- 
dence examined in the case*  Lack of validity of a sentence 
is possible, accompanied by obvious injustice, that is, 
when the punishment did not correspond to the public dan- 
ger of the crime and the criminal»  Injustice of verdict 
consists in an overly mild or overly severe punishment* 
2. Unlawfulness of verdict expressed in the following: 
a) in an obvious violation of court procedural forms, 
which, by means of depriving or limiting the rights of the 
parties guaranteed by law in trying a case kept the court 
from a comprehensive examination of the case and influenced 
or could have influenced the passage of a just verdict. 
The sentence of the court of the first instance and rul*- 
ing or verdict of the court of the second instance must 
be well motivated and solid.  Lack of solid motivation of. 
sentence and ruling is usually a result of the lack of 
valid basis and lack of proof of the charges.  Lack of 
motivation in the verdict and ruling makes it impossible 
for the supervisory instance to make a correct evaluation 
of the evidence by the court; b) in '>:>• violation or in- 
correct application of material law, that is, the court   , 
applies an incorrect law or violates the demands of the 
law applied.  This can be expressed in an incorrect 
qualification of the crime, in violation of the sanctions 
of the law according to which the crime was qualified. 
3. Perjury by witnesses, in the conclusions of experts 
and other evidence on which the verdict was based. 
4. New facts and circumstances which were not known   , ;; 
to the court when the verdict was passed and which es- 
tablished the incorrectness of the verdict.  5.  Criminal, 
abuses by the judges passing the verdict.:? 

According to the Laws on the organization of the 
people's courts and on the organization of the people^; 
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procurator's Office at present thefollowing supervisory . . 
procedure exists for protesting verdicts and rulings by 
all courts»  1»  The chairman of;the people*s Court, if 
he discovers errors in the verdict of the given courtj 
which has become valid» affecting the-establishment of 
facts or application of laws,* must transfer the case to ,: 
be examined and judged by the judicial committee of that 
people's court.2  2.  The higher people's court, in case 
errors are revealed in the verdict which has become valid 
has a right to take the case or transfer it to a lower 
court for re-trial.3  3.  The People's Supreme Court, 
in case of discovery of an error in a sentence by a local 
court which has already become valid, has the right to 
take over the case or transfer it to that specific local 
court for examination.^  4.  The.People's Supreme Proc- 
urator'; General's Office, in case an error is discovered 
in sentences of people's courts of various levels which 
have already become valid, as well as the higher people's 
procurator's office in case of discovery of an error in 
the sentences of lower people's courts which have already 
become valid, have the right to protest them ;;. , in accord- 
ance with procedure established by law.  Practical ful- 
fillment of these regulations in the law is achieved by 
granting citizens broad rights in introducing petitions 
on verdicts which have already become valid*  Parties 
participating in a case before a court of the first 
instance, any citizen of the Republic, institution, en- 
terprise or social organization, as well as collective 
labor institutions may appeal a verdict which has becqme 
valid to,the people's court or people's procurator's of- 
fice. . 

"The judicial activities of the people's courts," 
Tung Pi-wu said at the third session of the All-Chinese 
Assembly of People's Representatives—first convocation— 
"are also under the control of the broad masses.  A few 
years ago the people's courts of all  levels began to 
conduct work in handling letters from the public and 
reception of visitors.  This is an important facet of 
the policy of ties with the masses, which is conducted 
in our judicial work.  In the struggle for the liquida- 
tion of counter-revolutionaries the masses actively aided 
the people's courts in verifying evidence and gave their 
opinions on many cases which had received incorrect ver- 
dicts.  All of this made it possible for the people's 
courts to work on an even higher level and avoid com- 
pletely or decrease cases of judicial error."5 

Proceeding from the experience of all people's 
courts, a party participating in a case, in cases of lack 
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of agreement may appeal a sentence which has already become 
Valid as well as a ruling passed by that court and the 
court of the ,firs,t instance, and a verdict and ruling 
passed after the trial in .correspondence with the pro- 
cedures of ti*ying cases, In  the court of the first instance 
Of new composition, organizedon the basis of the decree 
of the judicial committee.   Verdicts and ru3-iiiS» which 
have become valid, passed by a court within the framework 
of supervision, as well as verdicts and rulings which: 

have been passed after trial in correspondence with pro- 
cedures of. trying cases I*1 courts of the second instance 
of new composition, organized on the basis of the decree 
of the judicial committee, cannot be appealed«  A higher 
people's court may discover errors in verdicts which have 
become valid by lower courts, by means of conducting 
planned and unexpected inspections and checks«  Higher 
people's courts, besides exercising control over, the' work 
of lower courts within the framework of judicial super-, 
vision, make rather broad application of the method of 
spot checks of cases for making general conclusions of 
experience in judicial work, in order that the lower 
people•s courts might be directed by the general con- 
clusions in their OTO operations.  If cases are revealed 
by spot check where incorrect decisions were arrived at, 
review of these sentences is carried out on the basis 
of law»  Errors in people's court sentences which have 
become valid can be revealed also by judicial-administra- 
tive organs in checking the operations of lower courts« 

Proposals by these organs can serve as a basis 
for revietving verdicts which have become valid«  In 
November 1955 the 'higher people's court of Hopeh prov- 
ince and the justice administration of this province 
spot-checked criminal cases which had been tried in the 
lower people's court of Chengting, Chu and other counties, 
and after this study they made general conclusions of the 
experience of the work of the courts.  The people's courts 
of all levels of this province, proceeding from these 
general conclusions, checked cases of counter—revolution- 
ary and other crimes, for which sentences had already ' 
become valid.  Fourteen thousand criminal cases were 
checked.  On the basis of law 500 cases were reviewed 
in which erroneous verdicts had been reached«  As a re- 
sult of this great work, errors in sentences which had 
become valid, were not only revealed and corrected in time, 
but the ideological-theoretical level of judicial work- 
ers was increased, as well as their knowledge of. legal 
science, and this doubtlessly played an active part in 
the further increase in the quality of trying cases« 
With the aim of correcting possible errors! in sentences 
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which had already become valid, people's courts of all 
levels are systemtaatically conducting Checks of verdicts 
of the court«  This voluminous work by the people's 
courts brings positive results and makes it possible to 
eliminate possible mistakes in judicial work rapidly and 
accurately*  The carrying out by  people's courts of vari 
iöus levels of reviews of verdicts which have become 
valid guarantees the observance of the lawful rights and ; 
interests of those persons convicted and assures the cor- 
rectness of judicial repression.  Article 43 of the re- 
gulations on* re-education through labor in the CPR pro- 
vides that if a corrective labor institution uncovers 
authentic material on a person already imprisoned in this 
institution, presenting the case in another light, it 
must immediately request the case to be reviewed by the 
judicial organ which tried the case previously, or the 
people's court closest to the corrective labor institu- 
tion.  The institution should provide suitable grounds 
for its request.  An institution, enterprise or social 
organization also have the right to request or appeal 
to review a sentence which has already been executed. 
In this respect the case of Chung Kui-lan is of inter-. 
est.° 

Soon after the liberation of the entire country 
the people's court of Tinghsiang county of Szechwan pro- 
vince, at the request of Chung Kui-lan, examined the 
case of a counter-revolutionary organization and con- 
victed its members.  As was brought out subsequently, 
one of the members of this counter-revolutionary organi- 
zation evaded responsibility and was not turned over to 
the court.  Chung Kui-lan, in exposing the entire organ- 
ization, learned of this counter-revolutionary and re- 
ported him to local organs of authority.  But the judge 
who was trying the case did not study all the circum- 
stances of the case and instead of convicting the counter- 
revolutionary, sentenced Chung Kui-lan to six months im« 
prisonment for slander and false denunciation.  The con- 
victed woman appealed the sentence to the Szechwan prov- 
ince people's court.  But the counter-revolutionary, 
against whom Chung had made the charges,, wrote a denun- 
ciation against her to the people's court, stating that 
she was discrediting state cadres, giving false denun- 
ciations, violating election laws, etc.  The Szechwan 
province people's court, in examining this case, believed 
the slanderous statements and sentenced Chung Kui-lan to 
two years imprisonment.  Chung Kui-lan was sent to prison. 
One night in prison Chung Kui-lan cut her face slightly 
while sleeping.  The prison administration, imagining 
that Cliung had tried to escape, turned over her case to 
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the court, whifch sentenced her to ah additional year in 
prison.  This case aroused the righteous indignation of 
private citizensj who appealed to the Party committee 
of Tinghsiang county. ,.:,Thft i>ärty committee requested the 
Szechwan province people's court to examine the case 
within the framework of judicial supörviiiciii.  The Szech--_-. ' 
wan province people's court, examining the* case of Chung 
Kui-lan, rescinded all -fihree sentences, dismi'ssq'# thq 
case and freed Chung Kui-lan iirom prison«  The statev 
aided the freed woman with money and other means.  Hay- 
ing established the lack of grounds for the conviction 
of Chung the Szechwan province court transferred the, 
materials to the people's procurator's office for insti- 
tution of proceedings against the counter-revolutionary  ^ 
who had slandered the honest woman« 

The question of the necessity of reviewing verdicts 
and ru 1 rings which have gone into legal force by people's 
courts of all levels  is decided by the Chairman of the 
court after verifying the case personally or* after a re- 
port to him of the circumstances of the case by the per- 
son to whom the chairman has delegated the ' check-up«. 
In c'ace  of revelation of an error in respect to the 
esta*lli£-jnsixt of facts or application of policy, laws 
and decrees in a verdict which has been passed earlier, 
the chairman of the people's court transmits the case 
for the examination and decision of the judicial com- 
mittee.  If a judicial committee, checking the case 
transmitted to it by the chairman of the court for re- 
view, recognizes that there is an error in the sentence 
or ruling which has been passed earlier, it passes a 
resolution to organize a new judicial staff to review 
the case or resolves to transfer the case to the people's 
procurator's office for additional investigation. 

If the judicial committee of the people's court in 
which the case was protested or appealed recognizes that 
the verdict or ruling passed by the court as a court of 
the second instance contains an error in the establish- 
ment of fact and that it is expedient to r'eturn the 
case to the court of the first instance for retrial.,or 
to the people's procurator's office equal in level to 
the people's court of the first instance for addition- 
al investigation, it can pass a resolution to rescind 
the former verdict and return the case for re-trial or .', 
supplementary investigation«  According to the resolu- 
tion passed by the judicial committee, the court pas- 
ses a ruling which is delivered together with the case 
to the people's court of the first instance, or to the 
people's procurator's office which is equal to the people's 
court of the first instance.  If as a result of studying  > 
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the appeal, request» and materials, in the court which 
passed the sentence or in the higher court it is ascer- 
tained that there is nö basis for'reviewing the case 
within the framework of judicial supervision, the person 
who made the appeal or request is informed of this with 
an explanation of the circumstances whpLch exclude the ■■ 
possibility of revrfcew. lie  .should" mention that in Chinese " 
criminal procedure there is no line between the review 
of verdicts which have gone into legal effect and the 
re-commencement of a criminal case.  The legal procedure 
of carrying out review and re-commencement of a case is 
identical. .1 

2,  Procedure of Examining a Case 

In Chinese criminal procedure the following order of 
reviewing sentences which have gone into legal effect  has 
been established.  Under the direction of the chairman of 
the court the judicial committee examines and discusses 
a case and the sentence which has gone into legal effect 
of the same court.  Only members of the committee parti- 
cipate in the meetings of the judicial committee.  The 
chief procurator of the people's procurator's office of 
the same level may attend with the right of consultative 
vote»  At the beginning of the session the chairman of 
the court or a member of the court on his instructions 
reports the'circumstances of the sappeal . or protest, if. 
they were submitted, the circumstances of the case and a 
brief content of the verdict«  The reporter does not 
give his opinion on the case.  After the report the 
case is discussed and a ruling is made.  If no agreement 
is reached in passing a ruling, the ruling is passed by 
a majority vote.  The procedure of reviewing verdicts 
which have gone into legal force is somewhat different 
in the higher people*s court and in the court which 
passed the sentence, and in the composition of the court 
organized on the instructions of the judicial committee 
of that court.  The judicial committee of the higher 
people *s court appoints a judicial college formed of 
three permanent judges to review verdicts which have 
gone into legal effect.  During the session only mem- 
bers of the college are present, one of whom reports 
on the contents of the appeal or protest, if they have 
been submitted, relates the materials of the case and 
the content of the verdict.  Then a discussion takes 
place, as a result of which the  college passes a 
ruling by  a simple majority.  The decision of the •col- 
lege in cases of particularly serious crimes and Compli- 
cated cases is sent for discussion and approval to the 
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judicial committee of that court, after which a ruling 
is made in the name of the college which examined, the 
case.  The ruling or Verdict passed by the court after 
the review of the case is signed by all the members of 
the court..  In the introductory part of the ruling in-'' 
dicatiori. should be made that that specific case was 
reviewed oh the basis of a decree of the judicial com- 
mittee.  The people!s court examining a case Within the 
..framework of judicial supervision makes a ruling if 
questions are resolved not as to the innocence of the 
person and the degree of punishment, and ä verdict is 
reached if the verdict of the court of the first'instance 
is rescinded or altered.  The hew verdict or'^ruling can be 
appealed if the case has been previously examined within 
the framework of judicial supervision in the court of 
the first instance; if the case was examined in the court 
of the second instance, the verdict or ruling of the super- 
visory instance cannot be appealed.  If the higher people's 
court recognizes that it must verify the case directly, 
where the factual side of the case contains ah error, it 
takes the case and acts on it.  A new verdict passed by 
this court which rescinds or alters the former Verdict 
cannot be appealed.  A judge who participated in examin- 
ing the case in the court of the first or second instance 
cannot take part in action on reviewing a sentence which 
has gone into legal effect.  This is explained by the 
fact that the judges who have already examined'the case 
are somewhat prejudiced toward the case in reviewing it, 
and this may influence the passing of a just verdict. 

3.  Decisions of the Supervisory5Instance 

As a result of the examination of a case within the, :; 

framework Of judicial supervision the people's court may 
pass one of the following judgments:  1.  A ruling to 
leave in force the verdict of the court Of the first in- 
stance and the ruling of the court of the second instance, 
and to turn down the appeal or protest if the verdict of 
the people's court of the first instance and the ruling 
of the court of the second instance were carried out cor- 
rectly.  2.  A new verdict, where correct qualification C: 

of the crime is indicated, and the law which must be ap- 
plied if the facts in the case are directly established 
in the sentence of the court of the first instance and 
the ruling of the court Of the second instance, and the 
evidence was sufficiently studied, but material law was 
incorrectly applied.  3.  A ruling to rescind the verdict 
of the court of the first instance and the ruling of the 
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court of the secoiid instance and to transmit the case 
for reconsideration, if there are serious errors in the 
establishment of facts and the exami^ti'on of evidence in 
the case, or if the punishment must be'changed by increas- 
ing it.. .....*.■' Wf>- ■//■:.;;::."•':; 

Here tfe should consider that if the case of a given 
court is being examined, the judicial committees transfers 
it to the criminal college for reconsideration.  If the 
case is being considered by a higher court, then, depend- 
ing on its complexity, the higher people•s court may 
send it for reconsideration in the first instance to the 
people's court which passed the verdict or can act on the 
"case itself as a court of the first instance. . 4.  A rul- 
ing to rescind the verdict of the court of the second in- 
stance if it is established that the verdict of the court 
of the first instance was carried out incorrectly, and the 
ruling of the court of the second instance was also in- 
correctly carried ofct.  5.  A ruling to dismiss the case 
and rescind the sentence and ruling if the actions which 
incriminated the defendant contain no corpus delicti or 
if amnesty would include the person convicted.  In in- 
dividual cases, where the verdict of the court of the 
first instance has been rescinded  as well as the ruling 
of the court of the second instance, the court which ex- 
amines the case in a supervisory capacity may rescind the 
ruling to turn the case over to the court  and send the 
case for reconsideration to the preliminary investigation 
stage. 

The sentence of the court of the first instance and 
ruling of the court of the second instance can be rescind- 
ed or altered in whole or in part, if any errors or vio- 
lations are discovered.  The question of worsening the 
status of the defendant in examining a case at the judic- 
ial supervision stage in criminal procedure in China is 
resolved in the following manner:  The people»s court 
which examines the case in a supervisory capacity cannot 
alter the sentence to worsen the status of the person con- 
victed.  Seeing from the materials of the case that a mild 
degree of punishment has been determined by the court of 
the first instance, which does not correspond to the 
crime aad the sanctions of the law, the supervisory in- 
stance is required to rescind the sentence of the court 
of the first instance and ruling ,of the court of the 
second instance (if there has been one), transfer the 
case to the judicial college for criminal cases for re- 
consideration as a court of the first instance in order 
that the punishment, if this is necessary, might be in- 
creased by the court of the first instance upon re-exami- 
nation of the case.  The court which examines the case in 
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the capacity of judicial supervision may pass a judgment 
which may worseii the position of the person convicted in 
comparison with the status established, during the appel-.' 
late examination.-, Of the case.  If the cour-6 of the second 
instance j in exatfanation of the case on the appeal of the 
person convicted, has decreased the degree of punishment 
or reversed the verdict $>f  guilty, the court which exam- 
ines the case in judicial supervisory capacity may re- 
verse the ruling of the court of the second instance, and 
depending on the nature of the case and its complexity, 
renew the verdict of the court of the first  instance or 
transfer the case for reconsideration to the court of the 
first instance« 
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CHAPTER: SEt/EST 

VERIFICATION AND RATIFICATION* OF- DEATH SENTENCES 

In.Chinese criminal procedure a special-system of 
reviewing and ratifying death sentences ha4'been-estab- 
lished.1  The death penalty is viewed in Chinese "crimi- 
nal law as an extraordinary measure  of punishment i,n-. ., 
troduced at the present stage of the development; of the 
state.  The scope of cases where the death penalty is 
applied decreases constantly.  As early as 19^3i during 
the struggle to root out counter-revolution in Yenan, 
during the movement to regulate the style and check cadres 
the Central Committee of the CPC and Mao Tse-tung announ- 
ced the famous "nine directives,"• in which the necessity 
was stressed of delineating serious and minor crimes, 
the salvation of those finding themselves on the border- 
line of trouble, and aid for these persons in once again 
becoming upright citizens.  The CPC carried out a number 
of measures which insured a circumspect approach toward 
executing counter-revolutionary elements. 

In passing death penalties the state always main- 
tained an extremely cautious position.  In the struggle 
to root out counter—revolutionary elements the people's 
courts passed death sentences in accordance with the law 
for an extremely small number of counter-revolutionary 
elements.  As early as the movement to stamp out counter- 
revolution in 1951 certain criminals who should have rec- 
eived death penalty, but the loss from the criminal actions 
of which had not reached the degree of extreme danger to 
the interests of the state, were sentenced to death with 
a delay of two years to be spent in corrective labor in 
order to ascertain how they would turn out.  As a result 
of this policy many counter-revoltuionaries sentenced to 
death were spared from the extreme penalty and some of 
them have already served their sentences.-' 

Implementing the policy of "combining suppression 
with magnanimity in the struggle against counter-revolu- 
tion," the people's courts of China are regularly de- 
creasing the application of Capital punishment.  At the 
Eighth All-Chinese Congress of the CPC the policy of the 
party in respect to the application of the death penalty 
was affirmed once again.  "The CC of the Party considers 
that, with the exception of a very small number of persons 
who have committed heinous acts and aroused the hatred of 
the people, against whom it is impossible to avoid apply- 
ing the   death penalty, all other criminals should be 
spared tne extreme penalty • • •"* 
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Thiä-Status found legislative ratification in a reso- 
lution by the iPerrosse^t, Committee of the ACAPR of l6 Nov- 
ember IQ'iS,   "On a:u I^dulg^nt Attitude Toward the Remnants 
of Counter-Revoluiionary Elements in the Cities and their 
Labor.".  Section 1 of the Resolution establishes that S0*\ 
counter-revolutionaries who have committed serious counter- 
revolutionary crimes and against whom the death penalty 
should'be applied, but who have come clean in the admis,.'.«. 
sion of their guilt, the death penalty shall not be ap-  i 
plied and it is to be replaced by another degree of pun- 
ishment.  In addition, the people's court, in examining 
the most serious cases, may pass the death penalty, pro- 
ceeding from the circumstances of the case, with a delay 
of two years and not with immediate execution (after appeal 
and review.)  At present the framework of the application 
of the death penalty has shrunk.  In addition, the state ~ 
has passed legislation to regulate very strictly the cases 
of its application and has established a special procedure 
of secondary examination and -ratification of death pen- 
alties, which gurantees the correct application of the 
extreme penalty.  Paragraph 5 of Section 11 of the Law 
on the organization of people's courts stipulates,:  "Fin- 
al death penalties passed by middle and upper people's 
courts, in the case of objections by the parties, may be 
sent to a higher court for ratification.  Death penalties 
passed by lower and middle courts, in case they are not 
appealed and no petition has been submitted to review the 
case, are executed after they are ratified by middle 
level courts."  The institution of secondary verification 
and ratification of death penalties, including death pen- 
alties with a delay in execution of two years, is a pecul- 
iarity of the legislation and judicial practice of China. 
Before the liberation of the entire country, during the 
period of the democratic revolution, with the purpose of 
exercising control over the correctness of the application 
of the death penalty and the reeducation of malicious, 
criminals, higher courts made a secondary verification of . 
death penalties and in exceptional cases delayed the.execu- 
tion of the sentences.  After the liberation of the country 
death sentences in special categories (counter-revolutionary 
crimes, robbery, banditry, etc.) could be executed only 
after they were ratified by the province higher court. 
Death penalties passed by higher courts in special cate- 
gory cases did not need ratification.  All other death 
sentences were ratified by the People's Supreme Court or 
branch of the revrra0ts Supreme Court. , 

As a result of the campaign to liquidate.counter- 
revolution the institution of secondary verification of    , 
death sentences subsequent to 1953 received legislative 

. '*".''■',■ •■       • •' ■ -' '■' "■' 
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formulation and was included in the Law on the organization 
of people's courts of the CPR.  First instance sentences, 
passed by local people•s courts  •     .  : (lower-and mid- 
dle levels), could be appealed and protested to a higher 
court.  Death sentences passed by middle level people's 
courts had to be sent to a higher people's court for rat- 
ification and came into force in cases whereby the parties 
did not appeal or protest the decision or request a second- 
ary verification of the sentence.  Death sentences passed 
by first and second instance middle level people's courts 
had to be sent to the People's Supreme Court for ratifi- 
cation and became valid after the ratification if the 
parties did not submit an appeal or protest, or request to 
review the sentence»  Only death sentences passed by the 
People's Supreme Court could not be appealed, and no re- 
quest could be made for a secondary review.  These sen- 
tences became valid after they were announced.  The parties 
could request a higher court to conduct a secondary veri- 
fication of sentences and rulings for the death penalty 
which had become valid, which had been passed by people's 
courts of all levels.  Death penalties passed by the low- 
er people's court as well as sentences and rulings by 
middle level people's courts in all cases had to be trans- 
mitted to a higher people's court for ratification, after 
which they were executed if the parties did not submit an 
appeal  or request for secondary verification.  Striving 
for further perfections in criminal procedure and paying 
particular attention to the correct application of the 
extreme penalty, the CPC requested legislative organs to 
review the present system of secondary examination of 
death sentences, in order to achieve the elimination of 
the death penalty in the hear future:  "Ali cases, with- 
out exceptions, where the death penalty is mandatory, 
should be examined or ratified by the People's Supreme 
Court.  Thus we shall gradually attain a full elimination 
of the death penalty, which would answer the interests 
of our socialist construction."5 

Simultaneously legislative organs and juridical 
literature brought up the question of the right of those 
persons condemned to death, on the basis of öection 15, 
Article 31 of the Constitution of the CPR, to request 
a pardon from the Permanent Committee of the ACAPR in 
cases whereby the death sentence was passed or ratified 
by  the People's Supreme Court.  The instructions of the 
party were implemented by a resolution of the permanent 
committee of  26 July 1957, according to which all death 
sentences must be passed or ratified by the People's 
Supreme Court.  Secondary verification of death sentences 
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and ruiings is conducted in the People's Supreme Court 
by the judicial college for criminal cases or- special col- 
lege formed by .ifetji*©^ permanent judges, .usually in closed 
judicial, session Without the participation, of the parties, 
according torules applied in reviewing sentences which, 
have, become valid.  In cases whereby the court,- in con- 
ducting a secondary examination, considers it necessary  , 
to establish the factual side of,the case, the case is 
examined with the participation of the parties and' wit- 
nesses according to the rules of trying cases by .a court *• . 
of the first instance*  A resolution to ratify a sentence 
or ruling, passed by the above-mentioned colleges f..:coraes „ 
into force only after its final ratification by the-judr». ;:;;. 
icial committee of the People's Supreme Court.  However, 
decisions are passed and signed in the name of the col- 
lege which has examined the case« 

As a result of the secondary verification of a death 
sentence, one of the following verdicts can be reached.:- 
a) a sentence which ratifies the death sentence and an 
order to execute the sentence, which is signed by the chairs 
man of the court, if the facts upon which the former sen- 
tence is based are clear, sufficient evidence has been 
collected, the qualification of the crime and the punish- 
ment are correct and procedural violations have not taken •• 
place; b) a verdict to lighten the sentence, to free from 
punishment or to declare the defendant innocent in cases 
whereby the circumstances are not clear, evidence is in- 
sufficient, where there are no procedural violations but . 
the qualification of the crime and the punishment are in- 
correct and it is necessary to lighten the punishment, 
free the defendant from punishment or declare the defend- 
ant not guilty; c) a ruling to rescind the former sen- 
tence and to return the case to be re-examined in cases 
whereby the circumstances are not clearly laid out, evi- 
dence is insufficient and serious procedural violations 
have been committed.  The higher people's courts in such 
a case can examine the case directly.  In the aim of elim- 
inating possible errors in death sentences, judicial 
practice contains a rule directed at correcting erroneous 
sentences.  The people's court which has passed the death 
sentence, having received it after review, or the people's 
court which executes the sentence, before its execution,  * . 
upon finding an incorrect application of material law or 
an incorrect formulation of facts in the sentence, can 
transmit the case once more to the court which has rati- 
fied the sentence for reconsideration.  The people's 
court can transmit the case also if the condemned person 
declares his innocence before the sentence is executed. 

The people's procurator's office, a representative 
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of Which must participate' in Executing a death sentence, 
upon discovering ah incorrect application of material law 
or incorrect formulation of facts in a sentence which has 
been ratified by a higher court, or the procurator who 
is present during the execution of a death sentence and • 
who receives* a ^J^Laüd declaration of the innocehce;rof; the 
Condemned person, have the right and are obligated :tb sub— k 
mit a protest to the people's court which has ratified the' 
sentence, for reconsideration«  In both cases the sentence 
is not executed and the case is transmitted to the people's, 
court which has ratified the death sentence.  The intro- 
duction of such a complicated system of secondary exami- 
nation of death sentences in Chinese criminal procedure 
insures the correct application of the extreme penalty. 
After its execution a death penalty cannot be corrected 
within the framework of judicial supervision, as other 
sentences for other cases can.  Even if the death sentence 
has been passed with a delay of execution of two years, 
this punishment is extreme and requires a more careful 
verification of its application.  The incorrect applica- 
tion of the extreme penalty will cause harm to the prestige 
o^ the state and will cause the masses to be dissatisfied 
with court activities.  Present procedure eliminates this 
and guarantees the correctness and accuracy of judicial 
suppression for the most serious types of crimes.  This 
institution of secondary verification of sentences is an 
independent stage of Chinese criminal procedure, through 
which all sentences carrying the death penalty must pas£. 
Secondary verification of death sentences differs from 
the appeal review stage and judicial supervision.  The 
objects of examination at these stages differ.  The ob- 
ject of appeal examination is a verdict or ruling of a 
court of the first instance.  The object of examination 
within the framework of judicial supervision is a verdict 
of a court of the first instance and a ruling or verdict 
of a court of the second instance. 

The object of secondary examination of death sen- 
tences can be the following:  Sentences by courts of the 
first instance (having entered legal force or not), sen- 
tences by courts of the second instance and rulings by 
the appeal instance.  If an appeal or protest is neces- 
sary for appeal  review, and for the supervisory instance 
—ehe decision of a competent organ, in order to begin 
action on a case, for a secondary verification of death 
penalties the ratification of the higher people's court 
is obligatory, irregardless of the wishes of the parties 
and decision of the competent organ.  It is established 
by law.  The people's courts which try appeal cases , 
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exercise judicial supervision and conduct secondary exami- 
nation of death sentences differ from one another.  In ap- 
peal procedure a case is examined in a court of the second 
instance With respect to the court which has passed the 
sentence.  Within the framework of judicial supervision 
a case is examined either by -the äame court ^O^'liy a"higher 
court. - For secondary verification of death sentences, the 
sentence is examined and ratified by the People's Supreme' 
Court. ■ •      ••-.,.' '''',•" .v 

■:< i 
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CHAPTER "BIGHT1"'  , ■* ■ 

EXECUTION OF /SENTENCES" ,      ;■ ■ 

1,*-  Organs Which Execute the Sentence     ,  °° ' ]-"f:    V i;; 

The final stage in criminal procedure is the sen- 
tence execution stage.  The execution of the sentence is 
the realization of the content of the sentence which 
has gone into legal force in the form of instructions 
to state organs to apply measures of coercion if a 
verdict of guilty is reached.  If a verdict of innocence 
is reached or a verdict which frees the accused from pun- 
ishment, it is executed immediately on the orders of the 
chairman of the court.  In such a case, all measures of 
suppression which were chosen previously in respect to 
the accused are eliminated.  In Chinese criminal procedure 
the resolution of several questions which arise in execut- 
ing sentences is part of the procedural activities of the 
procurator's office, the court and organs of public secur- 
ity.  Corrective labor institutions are run by the organs 
of public security.  Corrective labor institutions carry 
out their functions under the supervision of the people's 
procurator's office.  For questions which have a bearing 
on judicial activities, these organs receive instructions 
by the people's courts,1 

The determined activities of corrective labor insti- 
tutions are as a continuation of procedural functions. 
The moment a sentence comes into force '  is extremely 
important in criminal procedure, since in the Chinese 
republic punishment serves not only to make persons harm- 
less who have committed crimes and to preventLthem from 
further commission of crimes, but also to re-educate the 
convicted person in the spirit of observing the rules of 
socialist society, as well as to educate the rest of the 
members of society.  "Our corrective labor institutions 
are not limited to confining criminals in prison in order 
that they might be hindered from harming society, for it 
is more important that the corrective labor institutions, 
during the time  a criminal is imprisoned, organize them 
for participating in productive labor and in the process 
of labor re-educate them ideologically and simultaneously 
raise their culture level, instill them with productive 
habits and2actively re-educate them into persons of a 
new type." 

Many types of industrial products produced by cor- 
rective labor institutions  have played a definite role 
in furnishing major construction projects with supplies 
and in supplying the needs of the population.  For ex- 
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ample1, in 1953  these institutions produced more than 
two billion bricksj more than 770 million tiles, which 
was extremely helpful in constructing many installations. 
Thö Peking knitwear mill* which engages prisoners, pro* 
duced more -than 714,000 dozen socks per year.  The 
Tientsin Pipe Fitting Plant, which also engages prisoners, 
produced 1,700,000 high quality pipe fittings.^* 

Having served their sentences, most criminals make 
a break with their criminal past.  Some of them become 
qualified specialists.  Counter-revolutionary Ke Chang, 
sentenced to eight years in prison, became an electro- 
technical specialist and learned almost enough to stand 
on a par with an engineer.  In the district of Foshan 
.two counter-revolutionaries became front rank workers 
after re-education through labor.5 

Between November 1955 and February 1956 the 
People's Supreme Court of the CPR, with the aid of the 
Ministry of Justice and other state organs, made general 
conclusions on the practice of the courts in order to 
determine the nature and types of crimes committed and 
degrees of punishment applied by the court, as well as 
in order to give a single set of instructions for apply- 
ing degrees of punishment by the courts and in executing 
sentences.  Nine thousand two hundred cases from various 
people's courts in the country were studied, 5500 of which 
were used for forming the conclusions.  In addition, mat- 
erials were studied such as accounts of cases reported 
in newspapers and magazines, as well as reports of people's 
courts of all levels on trying criminal cases.  As a re- 
sult of the study it was determined that the courts ap- 
plied 132 types of punishment.  Unifying the terminology 
system for punishment and eliminating certain types of 
punishment the People's Supreme Cuurt instructed all 
people's courts in China to apply the following ten 
types of punishment in the future:  l) the death pen- 
alty, including the death penalty with a delay of exe- 
cution of two years; 2) life imprisonment, including 
life imprisonment with possibility for parole; 3) im- 
prisonment of less than life duration; k)   corrective 
labor without imprisonment; 5) surveillance; 6) de- 
portation; 7) loss of political rights; 8) confiscation 
of property; 9) cash fine; 10.) public reprimand. 

At present the people's courts of the  CPR ap- 
ply the following basic types of punishment":  1) the 
death penalty; 2) imprisonment (TU-hsing); 3) short- 
term imprisonment (Chu-i); k)   surveillance and super- 
vision; 5) reprimand.  Supplementary measures of 
punishment are the following:  1) fine (this can be the 
basic degree of punishment also); 2) loss of political 
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rights; 3) confiscation of property; k)   confiscation of 
potential tools for committing crimes, objects removed 
from circulation and stolen property.  Deportation can 
be used for foreign criminals as the basic oreadditional 

v 

degree of punishment.  Additional punishment; can ..be ap-•■ ■' 
plied only together with basic punishment.  In respect 
to criminals who have already been condemned, depending 
on the nature and seriousness of the crimes committed by < 
them, confinment in prisons and corrective labor camps 
is applied for re-education through labor.7  Execution : 
of a sentence should not lower human dignity.  Cruelty 
and application of physical coercion is forbidden." 

Corrective labor is not used presently in the CPR 
as a separate degree of punishment, since in being de- 
prived  of their freedom prisoners must engage in cor- 
rective labor.  Upon establishing supervision as a degree 
of punishment, the condemned person is also required to 
work.  In accordanceTith the degrees of punishment ap- 
plied in the CPR organs have been established which exe- 
cute sentences.  These are the following;  the people's 
court, organs of public security, prisons, corrective 
labor camps and correctional colonies for juvenile of- 
fenders, as well as places of preliminary imprisonment 
if a criminal has been sentenced to up to two years of 
loss of freedom, and it is not expedient to send him to a 
corrective labor camp,9  In the property section sentences 
and rulings iri criminal cases are executed in ä^&or^aace 
with the procedure of executing verdicts in civil cases. 
With this goal in mind, the local people's courts contain 
bailiffs who conduct the executions of verdicts and rul- 
ings in civil cases and sentences and rulings in criminal 
cases ibr those sections concerning property.■*■"  Sentences 
passed in cases examined by courts of the second instance 
are usually transmitted for execution to the people's 
courts where the cases were examined in the court of the 
first instance. 

2.  Procedure of iixecuting Sentences and Legal Questions 
Arising at this Stage 

The death penalty is a temporary and exceptional 
measure of punishment and is applied only in respect to 
criminials who have committed the most serious crimes 
and against which the broad masses have aligned them- 
selves with feelings of hatred and contempt,  -As a rule 
the death penalty is not applied for women who are preg- 
nant during the trial and to persons who were under the 
age of lö when the crime was committed.  After the execu- 
tion of a sentence, the people's court informs the People's 
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Supreme Court which ratified the death sentence, and.also 
informs the relatives that they may take the body for . 
burial^ A,t the same time the people's court prepares 
posters announcing the execution of the death sentence 
with a description of the death sentence and the crimes^ 
committed by him, and posts these announcements along 
the city or yillage streets where thecourtiis located. 
If the court, having decided on the death penaltyj^oes 
not consider it necessary to execute the sentence 1% .; 
mediately,' it can indicate in the sentence a delay of two 
years for execution of the death penalty, obligating the 
criminal to forced labor under the supervision of the, admin- 
istration of the place of;confinement, in order to estab- 
lish whether he will be able to rehabilitate himself» 
Ratification of the death penalty with delay of execu- 
tion of two years was conducted by higher provincial 
courts and the People's Supreme Court.  At present, 
after the Eighth Congress of the CPC these sentences are 
ratified only by the People's Supreme Court.  The pass- 
ing of a death sentence with a delay of two years for 
execution is explained by the fact that "a policy of 
a combination of suppression with magnanimity is the  I 
only correct policy of our party and our state in the !: 
struggle against counter-revolution, the goal of which 
is victory over our enemies and defense of the people« 
This policy is the only correct one because it corresponds 
to actuality, whereby the camp of the counter-revolution- 
aries is not solid, where this camp, alongside the most 
bitter enemies of the people, contains elements which 
express the wish to confess their crimes honorably and 
once again become upright citizens, as well as elements ' 
which can be forced to confess their crimes and become 
upright citizens.'"H 

The consultation section of the newspaper Peiching 
Jenmin Jihpao printed an article on 3 June 1956 in the 
newspaper Chungching HsinhUa Jihpao under the title 
"Why in respect to certain counter-revolutionary crimi- 
nals the following policy is applied':  'The death pen-' 
alty, execution delay of two yearsi forced labor, final 
resolution of the question depending on the conduct of 
the prisoner?"1  The article indicated the following . 
in particular.  The reason for the sentencing of certain 
counter-revolutionaries to death with a delay of execution 
for two years consists in the fact that these criminals, 
deserving the death penalty, have not committed bloody 
crimes, and national hatred to them is not at a high lev- 
el, while the harm which they have caused state interests 
has not .-.achieved a severe degree; for "this reason the policy 
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extends tq them of "temporarily not executing the death 
penalty and delaying its execution two years, with forced 
labor," and this gives them one last opportunity to re- 
habilitate themselves*  If after these two years the 
counter-reyoiutionaries have labored honorably and hon- 
estly, the death penalty can be replaced by life imprison- 
ment ; if in the future they continue to conduct themselves 
with improvement, there is an opportunity for a further 
lightening of sentence.  If they have behaved poorly dur- 
ing the test period and have not taken to re-education, 
the death penalty can be executed at any time. 

The people's government forces persons condemned 
to death with a conditional*date of execution to parti- 
cipate in productive activity.  This is both a punishment 
and re-education for these criminals.  Conditional sen- 
tencing to death is applied chiefly to criminals who have 
openly repented of the crimes committed by them or have 
expiated their guilt by subsequent work.  These persons 
are confined under guard and serve their sentence in 
prisons,1'1 

If during the two year period designated by the 
court the criminal openly confesses his crime and re- 
habilitates himself, on the basis of the report made 
by the administration of the place of imprisonment to 
tae proper organ of people's public security, the 
People's Supreme Court may pass a ruling to replace the 
death penalty by life imprisonment or imprisonment of a 
term from 15 to 20 years.  If the criminal has not become 
rehabxlxtated, the People's Supreme Court can pass a rul- 
ing based on the report by the administration of the prison 
and organ of public security, by which the date for execu- 
ting the sentence can be postponed for one or two years 
more, or the sentence can be executed immediately.  The 
period of postponment for executing a death penalty is 
calculated from the day the sentence comes into force. 
In case a death penalty is replaced by imprisonment with 
a definite term indicated, this is calculated from the day 
the ruling to rescind the death penalty comes into legal 
force. 

Loss of freedorn ft* As has been indicated, loss of 
freedom is divided into two types: a) short-term loss of 
freedom (Chu-i), which is determined from five days to 
six months duration, and b) loss of freedom (Tu-hsing). 
Loss of freedom (Tu-hsing) is divided into loss of free- 
dom with a definite period which can range from six 
months to 15 years, and life imprisonment.  Persons who 
are under 18 years of age when a crime is committed are 
not sentenced to life imprisonment.  Criminals who are 
sentenced to short-term loss of freedom and loss of free- 
ze ondittonally suspended sentence ^imprisonment 
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dorn are deprived öf their political rights during the 
period served in prison.  Depending on concrete conditions 
the people's court, proceeding from exceptional circum- 
stances in a öase, have the right to temporarily postpone 
the execution of a sentence and to decide on a condition- 
al sentence to short-term loss of freedom (Chu-i) or to ; 
loss of freedom (Tu-hsing) for a period of up to three  ^, 
years.  The term of conditional conviction must be greater 
than the term provided by the sentence» but no greater 
than five years and no less than six months.  The term 
of conditional conviction is calculated from the day the 
sentence comes,into force.  In passing a sentence for con- 
ditional conviction, supplementary punishment must be exe- 
cuted,  A determination of the circumstances under which 
conditional conviction can be replaced by loss of freedom 
or under which the sentence may not be executed after the 
termination of the test period, is of great significance 
from the viewpoint of implementing conditional conviction. 

In this respect the report made in 1956 by Kung Cha 
and Chu Jun at the scientific conference of the juridical 
faculty of the Peking Chinese People»s University is of 
interest.  The authors of the report present varying view- 
points of Chinese jurists on this problem.  In summation 
they come to the conclusion that, in correspondence with 
the purposes of conditional conviction, the people's court 
may rescind the suspended sentence and replace it by loss 
of freedom when the parolee commits another crime during 
the parole period, independent of the gravity of this 
crime and as to whether the crime was premeditated or un- 
premeditated.  In case the conduct of the parolee was 
not faultless during the period of probaßen, but he had not 
committed another crime, the parolee must be freed from 
punishment after the period ofprdfoaticai.  Kung and Chu in- 
dicate further that in their opinion it is necessary to 
develop a definite system of watching persons with sus- 
pended sentences during the probation period, in order to 
be able to form a judgment on their behavior.  In addi- 
tion they object to the introduction'of supervision of 
persons under suspended sentence during the pjpteüääl per- 
iod, since supervision is an independent measure of 
punishment in Chinese criminal law. 

If the person whose sentence has been suspended 
does not commit a new Crime during the probationary 
period, which is punishable by short-term loss of free- 
dom and greater, the sentence is not executed upon term- 
ination, of the probation period.  If the person commits 

another crime which is punishable by short-term loss of 
freedom or more, the suspended sentence is replaced by 
loss of freedom.  In case of a crime committed out of 
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e-carelessness, the suspended sentence is not rescinded. 
Persons sentenced to. life imprisonment are kept under guard. 
Watch is kept over their conduct in prison, and in particu- 
lar, during forced labor.  Judging from their qonduct dur- 
ing their probationary period, the question is resolved 
as to whether the sentence should be executed or lightened. 
Persons sentenced to conditional loss of freedom with a 
definite term indicated, during the course of the probation 
period, according to concrete circumstances, can be left 
at large, however, supervision is set up over them and 
"their behavior is watched.  Criminals sentenced to condi- 
tional loss of freedom with obligatory administrative super- 
vision during the suspended sentence period, as a rule are 
freed from supervision after the term has been completed,^-3 
If during the period of the suspended sentence they do not 
rehabilitate themselves or repent in their crimes, the organ 
carrying out the supervision, upon recognizing it as exped- 
ient to prolong the period of supervision or to execute 
loss of freedom, may introduce its proposal for the exami- 
nation of the people's court of the same level.  Supervisory 
organs act in an analogous manner in cases whereby they 
consider it possible to cease supervision before the per- 
iod has terminated, 

Ihe people's court, after a sentence calling for loss 
of freedom has come into force, sends an act of execution 
to the place of confinment where the criminal will serve 
his term.  In order for the place of confinment to learn 
of the circumstances of the crime and of the term of the 
sentence, the people's court must also send the sentence 
to the place of imprisonment.  Short-term imprisonment 
and imprisonment is calculated from the day the sentence 
is executed, that is, from the day on which the prisoner 
is delivered to the place of imprisonment to begin his 
term, as established in the sentence.  The time spent in 
prison previous to the passing and execution of the sen- 
tence is counted as one day of pre-trial imprisonment for 
one day of imprisonment.  In certain cases execution of a 
sentence for imprisonment can be temporarily halted. 
Practice has established that a ruling to postpone execu- 
tion of a sentence must be passed by the people's court 
which has tried the case in the court of the first instance. 
Such a ruling is delivered to the prisoner as well as to 
the organ of public security where the prisoner is located 
or the institutionj enterprise or social organization where 
he worked«  These organizations must set up watch over the 
convicted prisoner.  At,the same time they are required to 
inform the people's court w&ch has passed the ruling, after 
the reasons for postponing the sentence have lost their 
validity, of the possibility of taking the convicted person 
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into custody and executing the sentence.  During the war j, 
in respect to members of the armed forces sentenced to 
jail terms or imprisonment, but not deprived of their .... 
political rights, according to & ruling of the people's 
court which passed the seiit^nöe, the execution of the; 
sentence cOuld -be postponed for the duration in order, 
that they might expiate their crime with services to .' . 
their native land.  If during the period of military oper- 
ations the convicted person made a substantial contribution , 
towgrcLthe victory over the enemy, on the report of the 
command, the people's court which passed the sentence, or v 
the higher people's court could free the convicted person 
or lighten his sentence. 

Article 37 of the Regulations on re-education through, 
labor provides that imprisonment under guard is forbidden, 
with the exception of persons who have committed: serious';' ' 
counter-revolutionary and other serious crimes, in cases 
of: a) mental illness or serious infectious disease; b) 
serious illness, when confinment under guard would be 
dangerous for the prisoner; c) pregnancy or within 6 months 
after childbirth.  Persons in these categories, depending 
on specific circumstances, are to be placed in a hospital, 
by the organs in whose custody they have been remanded 
or they are to be put in someone's custody or sent to 
another suitable place.  Article 60 of the Regulations 
stipulates cases whereby the convicted person can be 
transferred on recognizance beyond the place of imprison- 
ment.  The time during which the criminal has been on re- 
cognizance is included in the term.  The prisoner can be 
transferred to recognizance: a) if he is seriouslyLill. 
and requires treatment outside the place of imprisonment; 
however, this does not include dangerous criminals who 
have committed serious crimes; b) if he is beyond middle, 
age—55 years and older—or is an invalid who has been 
in prison less than 5 years and has ceased to be dangerous 
to socity. 

The resolution of the question of decreasing a sen-, 
tence and of parole is within the competence of the people's 
courts.  A higher people's court which is situated in the 
vicinity of a corrective labor institution can decrease 
the term of punishment on the petition of this institution 
if the prisoner who has been sentenced to life imprisonment 
or a definite prison term repents of.his crime •while im- 
prisoned and indicates his rehabilitation by'his behavior 
(does an honorable deed, etc).  The prison term can be 
decreased several times depending on the * behavior of the 
prisoner.  Corrective labor institutions, with the san- 
ction of higher people's courts at the place of imprison- 
ment, may free a prisoner sentenced to life imprisonment 
or long-term imprisonment, if the prisoner has truly re- 
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pented an^laä-s^^ecome; ire—educated, because of. which he 
no longer presents a danger for society.  The procedure 
of lightening punishment and parole is stipulated by- 
Article 70 of the Regulations on -re-education through 
labor.  The administration of the' prison would transEöät 
its resolution to life imprisonment or parole a,prisoner 
to the suitable organ of public security for examination 
and approval!  The organ of public security, upon agree- 
ing with this proposal, would receive the permission of 
the local, provincial, city people's court and the reso- 
lution would be executed.  On 30 January 1955 the Ministry 
of Public Security of the CPR issued instructions "on the 
obligatory observance of the Constitution and the Laws by 
all organs of public security of varying levels."  Para- 
graph 5 provides that the organ of public security, receiv- 
ing a petition from the administration of the prison to 
decrease the prison term or to effect parole, must trans- 
mit this to the people's procurator's office for examina- 
tion and approval.  The people's procurator's office 
transfers the case to the people's court, which passes 
a final decision.  The people's procurator's office may, 
on its own initiative, request the examination of the ques- 
tion of decreasing the term or paroling the prisoner.  The 
term of parole is calculated from the day the ruling is. 
made to go through with the parole.  If the parolee does 
not commit a hew crime during the probation period^  the 
prison sentence is dropped.  If he commits a new crime 
punishable by imprisonment, the parole is broken and the 
people's court fixes a term of imprisonment for the'new 
crime with consideration of the portion of the previous 
sentence which had not been served.  In case qf a Crime 
caused through carelessness the parole is not revoked* 

Article 72 of the Regulations on re-education 
through labor provides that in case major counter-revolu- 
tionary criminals, bandits-recidivists, thieves-recidi- 
vists and other convicts do not wish to labor actively 
during the period of corrective labor, and if they vio- 
late rules consistently, indicating that they have not 
become re-educated and that .upon being released they 
will continue to present a danger for the public, the 
corrective labor institution can, before the term is up, 
report its conclusions and request the suitable organs of 
people's public security to examine this question.  After 
the local people's court, on the report of the organ of 
public security, passes a sentence to lengthen the term 
of imprisonment, further labor re-education is carried 
out on these criminals.  Until recently this found rather 
broad application, a fact which is explained by the politi- 
cal and economic situation in the country.  People's demo- 
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cratic authority, when it was in the initial stages, was 
not yet particularly tirm, and the. forces of counter-revo- 
lution were extremely fictivel*  Insufficient experience had 
been gained ^in Veieduc4ting criminals through labor» Now 
things have cWngödl»  The state has achieved marvelous suc- 
cess in socialist construction and socialist reformation 
Of industry, agriculture and trade.  The-qüestion of the 
further strengthening of socialist legality has been placed 
on the agenda.  Correctional labor institutions have gath- 
ered rich experience.  Counter-revolutionary elements in 
the country have mostly been destroyed.  Therefore the 
norms of Article 72 of the Regulations on re-education 
through labor are not applied, and after the term of im- 
prisonment the convicts are freed if they have committed 
no new crisaes in prison. 

Establishment of supervision. (Conviction "under  .., 
watch").^ Procedure of carrying out punitive measures; "unr 
der watch" and the resolution of various questions con- 
nected ifith the execution of this punitive measure are 
elucidated in several sources.  These include the follow- 
ing: "Written directives of the central inspection commis- 
sion on observing the economy, on punitive measures for 
embezzlement, waste and elimination of bureaucratism" 
of 11 Karch 1952, the report by the deputy chairman of the 
political-legal committee of the central people's govern- 
ment, Peng Chen, on draft regulations on punishment ©or 
corruption in the  CPR of 18 April 1952, the regulations 
on punishment for corruption of 18 April 1952, the tem- 
porary rules of supervision of counter-revolutionary 
elements, which was passed by ,the otate Council on 27 
June 1952, and the resolution of the 51st Session of 
the Permanent Committee of the ACAPR of l6 November- 1956, 
This punitive measure was previously called by different 
names by the various people's courts:  "Under the super- 
vision of an institution", "remission to the supervision 
of the district administration," "remission to the supr? 
ervisiön of the masses," etc.  The People»s Supreme 
Court instructed that this punitive measure should be 
named "under watch."  The maximum term of supervision was 
established as 3 years and the minimum—3 months.  At . 
present a period of from one month to one year has been 
established.  The people's court which passes a sentence 
placing the defendant "under watch," sends the sentence 
when it comes into force, together with written notifi- 
cation of the establishment of supervision to the organs 
of public security at the place where the criminal is 
located, to the local administrative organs,institutions, 
enterprises and social organizations where the defendant 
*/the Russian term is "pod kontrol'JlZ 
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worked, for execution*  Persons who were employed, for 
whom this punitive measure has been indicated, remain at 
their former place Of employment,- but carry out corrective 
labor.  During the term of conviction they have no offic- 
ial job,  but the administration makes; it possible for 
them to study and provides the necessary^Cleans for exist- 
ence, supervising their life arid work*  Supervision in 
respect to persons who are not working is carried out 
by the local people's committee, the local public security 
branch or militia station—depending on the instructions« 
However, the court may instruct the person convicted to 
work at a specific case. 

Persons temporarily"under watch" are automatically 
deprived of the following political rights: 1) active and 
passive voting right; 2) right to occupy a position in a 
state institution; 3) right to enter the ranks of the 
people»s armed forces and people's organizations; 4) free- 
dom of speech, press, assembly, unions, correspondence, 
street processions, demonstrations, resettlement;    5) 
right to possess and receive atrards and honorary titles. 
The organ exercising supervision, reads the sentence 
establishing supervision at suitable mass meetings (in- 
stitutions, enterprises, villages, blocks, cities, etc.) 
in order that each citizen might watch the behavior of 
the person convicted and report unlawful activities by 
him.  The term of punishment is calculated from the day 
when the sentence was put into execution,  that is, from 
the day the notification from the people's court on the 
establishment of supervision was received by  the organ 
which carries,, otst this supervision. 

During this period the person convicted must observe 
the following rules:  1) once a month he must report on his 
activities to the organ exercising supervision; 2) if it 
is necessary to leave his permanent place of residence 
temporarily, or to leave work, he must receive permission 
from the organ which is carrying out the supervision. 
In case the person on parole violates any of the rules 
set up, the  people's court which has passed the sentence, 
or the court at the place of residence of the convicted 
criminal, may, upon representations by the organ carrying 
out the supervision, depending on the circumstances of 
the case, replace the remaining period of parole by short- 
term imprisonment or imprisonment based on two days of 
parole for each day of imprisonment.  If, after the per- 
iod of parole is over, the parolee commits another crime 
or it is established that he has committed a crime which 
had not been revealed earlier, the case is sent for the 
consideration of the people's court with instructions 
that the parolee be punished and with the number of days 
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already served indicatedi  After the term is completed^ 
the head of the organ which is carrying out the. supervision 
informs the parolee of this and makes a public announce- 
ment of the fact that the period of parole has been com- 
pleted.  In addition, a paper is drawn up to this effect 
and transmitted to the people's court which passed the 
sentence.  If the parolee has conducted himself well" dur^ 
ing the period of parole, has actively worked or has earned 
merits which expiate his guilt, and if the organ which is 
effecting the supervision considers it expedient to take 
off the parole before the period is up, this organ submits 
a proposal for the approval of-ftie people's court which has 
passed the sentence, or for the approval of the court    ^ 
closest to the residence or place of work of the parolee, * 
The temporary rules of supervision over counter-revolution- 
ary elements also provide supervision over counter-revolu- 
tionaries not as a measure of punishment but as a measure 
of re-educating them to become new persons by applying 
definite measures of coercion to them (limitation of activ- 
ities and ideological education under the control of the 
government and the observance of the masses.)   This 
measure was introduced in respect to counter-revolution- 
aries who in the past had committed crimes and after 
their liberation had not repented and had shown.no signs 
of repenting, but who had been engaged in counter-revolu- 
tionary activities which called for punishment.  As a 
result of the fact that the degree of public danger of 
their crimes did not require arrest: or conviction, they 
were placed under supervision.  The temporary rules go 
into detail on the categories of counter-revolutionary 
elements which must be placed under supervision (Article 
3).  The right to establish supervision over counter-revo- 
lutionaries belongs to county, city and higher organs 
of public security ( Article 11 of the Temporary Rules). 
On 16 November 1956 the Permanent Committee of the ACAPR, 
at its 51st session, passed a resolution, according to 
which in respect to counter-revolutionary elements and 
other criminals, supervision is appointed only by the 
people's court, and the sentence is transmitted for 
execution to organs of public security.1* 

Reprimand.   Reprimand is public censure applied by 
the people's court to a person who has committted a crime 
which presents no great public danger.  The sentence of 
a criminal who is to be reprimanded is announced by the 
people's court before the masses at the place of residence 
of the criminal or at the scene of the crime. 

Fine. As has been indicated, a fine may be a basic 
as well«S additional measure of punishment. The size of 
a fine is determined by the court, depending on the nature 
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of the crime, the person and property status of the accused« 
The fine cannot be less.than one yuan.  A fine is paid in 
whole or in installments in a specified period.  After this 
period and in case the fine has not been paid., it .is col- 
lected forcibly by. ,the bailiff,  In cases whereby the crim- 
inal, cannot pay the fine due to real poverty, the court, 
depending on the specific circumstances^; can pass a ruling 
to lower the fine or free the criminal"from payment. 

Loss of political yjggats was previously viewed as 
a basic and supplementary measurement of punishment, 
could be full and partial, and was established for a specific 
period or for life.  At present loss of political rights 
is considered as a supplementary measurement of punish- 
ment and can be applied fully and partially for a period 
of from one to five years.  Loss of political rights con- 
sists in the following:  1) the right to vote and be 
elected} 2) the right to occupy top posts in government 
organsj 3) the right to occupy responsible positions, 
in public organizations; 4) the right to possess state 
honors, medals, military and honorary titles.  Upon pass- 
ing sentence the court must announce removal from office, 
indicated in paragraphs 2 and 3| if the criminal is oc- 
cupying any of these positions at the time the sentence 
is pronounced.  If the defendant possesses state honors, 
medals, or militiary and honorary titles, the ^sentence 
of the court should indicate the deprivation of theee 
in view of the loss of political rights.  The loss of 
political rights is applied obligatorily in punishment 
for counter-revolutionary activities.  In other cases 
the court, at its own discretion .and on the basis of the 
instructions provided by law, may sentence a defendant 
to loss of political rights if imprisonment for a period 
of more than five years is indicated in the basic punish- 
ment.  The term of loss of political rights calculated from 
the day the basic measure of punishment is put into execu- 
tion or.from the day the parole begins.  However, if the 
basic punishment is to be "under watch" the loss of 
political rights take place jointly with the basic measur- 
ment of punishment.  Upon sentencing a loss of political 
rights, the people's court which passes the sentence 
sends written instructions to execute the sentence and 
a copy of the sentence to the organ of public security 
closest to the place of residence or work of the criminal, 
to the local administrative organs or institutions, en- 
terprises or social organizations where the criminal was 
employed. 

Confiscation of property takes place when the sen- 
tence hj  the people's court deprives a convicted person 
of part or all of his personal property.  Upon confiscat- 
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ing property, the members of the family of the criminal 
must be left With the necessary means of production and 
means of existence* Claims by creditors emanating from 
the legal obligations of ihe criminal and arising before 
the confiscation order, in case of necessity, can be at 
the request of creditors satisfied at the expense of the 
confiscated "properrty. 

Confiscation of implements of crime, objects removed 
§xma  elrsjaX^tion and stolen property consists in confis-* 1 
cation by the order of a people's court of the following: 
1) forbidden objects discovered to be in the possession 
of criminals; 2) objects used >;or prepared for committing 
crimej 3) property acquired by illegal methods.  Forbid- 
den objects are liable to confiscation irregardless of 
whether they belong to the criminal or not.  The other ob- 
jects indicated can be confiscated only in case they be- 
long to the criminal.  Confiscation of tools of crime, ob- 
jects removed from circulation and stolen property - can be 
ordered by the court as an independent measure of punish- 
ment in respect to criminals freed from punishment.  The 
execution of a sentence for confiscation of property and 
confiscation of tools of crime, objects removed from ciru- 
lation and stolen property takes place at the instructions 
of the people's court which has passed the sentence, the 
bailiff jointly with the organs of public security.  Reso- 
lution of various types of questions and arguments, as 
well as elucidation of questions arising in executing sen- 
tence and having no bearing on the sentence itself, must 
be carried out by the people's court which has passed the 
sentence.  If lack of clarity and errors are evident in 
the sentence itself, that is, questions of guilt and pun- 
ishment, correction of the sentence can be made only 
within the framework ofjudiöi&i  supervision, 

3.  Supervision Over Sentence Execution 

Supervision over sentence execution is exercised by 
the people's procurator's office which makes sure that 
the execution of sentences which have come into force 
takes place within the proper period and in exact cor- 
respondence with the content of the sentence and demands 
of the law,  "Supervision over the execution of sentences 
in criminal cases and the correspondence to the law of 
the activities of correctional labor institutions" is 
exercised by the local people's procurator's office, 
according to Article 4 of the Law on the organization of 
the people's procurator's office.  Supervisory functions 
in relation to executing sentences and the legality of the 
activities of correctional labor institutions are carried 
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out by the people's procurator's office by means of 
examining appeals and petitions by convicted persons 
and other persons, as well as by personal verification 
by the procurator of the procedure of executing senten- 
ces in the courts ^ind px-isons. 

In a case whereby, while supervising the execution 
of a sentence, the people's procurator's office reVeals 
S  violation of the law in the activities of the people's 
courts, correctional labor institutions and other^rgans . 

e3cecutlii3 the sentence, it informs the organs of the V 
violation;discovered and requests that this violation 
be eliminted.  If this request is not carried out and the 
violation of the law is not eliminated,  the procurator 
of the procurator's office informs the higher procurator's 
office of this in order to submit a protest to the higher 
instance.1^  Upon discovering errors in the sentence 
which is bexng executed, concerning the body of the »ess- 
ence itself, that is, the question of guilt and punishment, 
the people's procurator's office may protest the sentence 
within the framework of judicial supervision.10 The 
people's procurator's office also has  the right to halt 
the execution of the sentence. 
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62. The resolution is drawn up in the following manner: 

Resolution on Discharge from the Obligation to be Turned 
Over to the Court 

This procurator's office has conducted ah investig- 
ation and is terminating the investigation in the case 
of    .     

(name of accused) 
On the basis of the materials gathered in this case, 

the following facts are established: 
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1) Established facts and evidence in the case are 
2) listed here 
3) •-■ -. 
4) V,  ■ 

On the basis of the above facts and in accordance with 
Article    we have resolved to free.the accused: 

(name} 
without further prosecution of the case. 

If the law provides no instructions on the possibil- 
ity of dropping prosecution of a case, the resolution con- 
tains the bases used for arriving at such a decision. 

At the end of the resolution it is duly indicated if 
the institution, organization, enterprise of citizen who 
submitted the petition to institute criminal proceedings 
is not in agreement with the above resolution, they may 
petition for a second check of the materials by a higher 
procurator's office. 
63. As an example, we can include the bill of indictment 

drawn up by the people's procurator's office of the 
Hsi Tan"District'of the City of Peiping. 

Indictment by the People's Procurator's Office of the Hsi- 
tan District of the City of Peking 

Bill of indictment No    of—, —-. (seal) of the Peo- 
(date,year; 

pie's Procurator's Office of the Hsitan District of the 
City of Peking. 

Approved: by the procurator of the 
(date of approval) 

people's procurator's office of the Hsitan District of the 
City of Peking. ■' ' N 

Name      . (seal) 
The accused male, 34 years of 

age, native of the county of Ninane of province; ; 
of merchant origin, has incomplete high school education, 
lives on    :    street in     district in Peking. 
Before the liberation he worked as a clerk, 2nd lieuten- 
ant in the enemy Japanese army, 10th division, store em- 
ployee, assistant manager of the Ta-suan in the city of 
Shanghai. 

After the liberation he worked as manager of the 
Tafeng transport office in Shanghai, and later  Ms bus- 
iness agent for the Yulien transport office in Shanghai. 
In 1932, in October he was studying in a school for train- 
ing coraercial cadres in Eastern China; in March 1953 he 
wes emoloyed in the accounting department of the planning 
division of a Chinese food products company, also occupying 
the position of member of this firm's charity committee, 
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He has never served time, and is now under arrest.. 
The accused is charged with appropriating public 

funds (corruption). 
After investigaion by our procurator's office the fol- 

lowing facts are confirmed. 
The accused , from 1954 to June 1955, 

.(name) 
during the period he worked as member of the   7: 

charity committee of the Chinese food products company, 
making use of his position, appropriated funds from the' 
charitable organization and the mutual aid fund in the sum 
of H25 yuan 14 fen and three pieces of cloth. 

Concrete facts are the following: 
1. On 18 December 195 during the purchase of goods 

for charitable purposes for bench and office workers, he 
took an advance of 70 yuan from the executive division. 
After the sale of goods he returned to the executive div- 
ision monies in the sum of 209 yuan 30 fen, 51 yuan ' 
71 fen have not yet been collected, and the remaining 438 
yuan 30 fen were spent on his own personal needs. 

2. Between April and June 195 he appropriated 360 
yuan while the money from the mutual aid fund for bench 
and office workers was in his keeping* 

5t  On 27 December 195 he sold 248 cans of local 
canned goods from the products division, after which he 
spent the. entire sum of 219 yuan on his own needs. 

4. On 30 September 195 he sold 84 cans of preserved 
fish for bench and office workers, but he did not turn in 
the sum'of 37 yuan 50 fen., 

5. On 11 March 195 the water economy division gave 
him 3 yuan 30 fen received from the sale of salt fish, 
which were also appropriated by him. 

6. From February 195 to April 195 ,upon marketing 
products for bench and office workers, selling products on 
30 occasions at increased prices,- he appropriated a profit 
or 37 yuan 19 fen. 

7o The accused testified that he often simply took 
goods and sold goods without making entries, that' he ap- 
propriated 29 yuan 36 fen and 11 chi of material in three 
pieces. 

In this manner, the accused ■    , making 
(name)     ' 

use of his position in order to satisfy his personal needs, 
appropriated a total of 1125 yuan 14 fen for himself, thus 
directly encroaching on'the interests of the .state. He 
hindered the economic development of the country and ser- 
iously violated the law. 

Che procurator's office, in the name of defending the 
laws in order to protect the country's socialist construct- 
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ion, demands stern punishment for the accused. On the basis 
of Sections 2 and 3, No 3, as well as No 17 of the Law on 
punishment for corruption, we request the people's court of 
the Hsitar* District of the city of Peking tö J mete out sev- 
ere punishment against the accused.>; 

Investigator of the procurator's office ;        . 
(name) (seal)       .'■>■•■ 
Appended to the bill of indictment: 
1. List of persons to be summoned to court. 
The accused is under arrest in the Hsi- 

(name) 
tan District militia station. , — 

Witnesses: ________ .'» residing in 1st Chang- -• 
(names) 

men Lane, Ho 42. 

64. See Lunev, A. Ye., Sud, prokuratura i eosudarstvennvv 
kontrol' v K&R (The Court, Procurator's Office and 
State Control in the CPR), Moscow, 1956, pages 51-52. 

65. See Li Pao-yii, Kao Hsin-tien and Wang Chun-chang, 
"Work in Verifying Materials of Indictment of the 
People's Procurator's Office", Chengfa ;Yenchiu. 1955, 
No 2. 

CHAPTER THREE 

1. See Article 9 of the Law on the organization of the 
people's courts. J 

2. See*Chang Fu-hai, "Work on Judicial Supervision of the ' 
People's Procurator's Office", Chengfa"Yenchiu. 1955. 
No 2. 

3. See Article 15 of the Law on the organization of the  . 
people's procurator's office. 

4. Legal documents submitted by the people's court in 
criminal proceedure in the CPR are considered genuine 
if they are signed by a judge (these documents always 
remain in the case) and when they are printed and cert- 
ified by the seal of the court (these documents are de- : 
livered to the procurator and the accused). A document 
is considered to be a copy if it has been printed from 
an original document, signed by a judge, but not cert- 
ified by seal (these documents are issued, for example, 
to the civil plaintiff and the respondent, if the accused 
is not the respondent). 

5. In legal literature the opinions of several practical 
and scientific workers have been expressed, who con- 
sider that the bill of indictment should be delivered 
to the accused by the organs of investigation in send- 
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ing the case to court, and not after the preparatory 
court sessicn (see "Some Problems of Criminal-Proceed-^ 
ural Law», 17 December 1955, published by the People's 
Supreme Court of the CPR). However, this opinion"is 
presently not supported in the practice of the;invest- 
igative £nd judicial organs. ^C:: ;' 

CHAPTER FOUR 

1. For certain categories of cases handled by one judge, 
the institution of public indictment has been temp- 
orarily preserved. 

2. Article 14 of the Law on the organization of the people's 
procurator's office. 

3. See Article of the Law on the organization of the 
People's Procurator's Office. 

4. See Article 4 of the same law. 
5. In Chinese criminal proceedure there are no cases of 

private-public : -prosecution. 
6. See the temporary Rules on the organization of people's 

conciliation commissions of 25 February 1954. * 
7. See Chou Heng-yuan, op. cit. 
8. See Tao Tse-chiang, "An Attorney Helped Settle the Han- 

huei Case", Kuangming Jihpao. 14 January 1957. 
9. At present the proceedure of conducting the court ses- 

sion in the courts of the CPR is regulated by the Temp- 
orary Rules on trying criminal and civil cases, issued 
by the Judicial Committee of the People's Supreme Court 
of the CPR in 1957. .   " 

10. Article 3 of the Law on the organization of the peo- 
ple's courts. 

11. Mao Tse-tung, op, cit. Vol 1 page 511. 
12. ibid., page 520. 
13. See Articles 9 and 10 of the Law on the organization of 

the people's courts, 
14. See, for example, Chin Tsao, "A Sentence Must Be Well 

Written", Kuangming Jihpao. 20 January 1957. 
15. See Article 11 of the Law on the organization of the 

peotx-e's courts. 

CHAPTER FIVE 

1. See Article 11 of the Law on the organization of the peo- 
ple's courts.  It should be explained that in the prac- 
tice of the people's courts of the CPR decisions are not 
appealed separately; if a party finds it necessary to 
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aooeal the decision of the court of the first,instance, 
Vindicates that it is simultaneously appealing the 
decision in the"cassation appeal or protest, .in appeal- 
ing the sentence. The court of the second^instpce sim- 
ultaneously examines the sentence and the decision.  , , 

2. See thi speech by Tung Pi-wu, op. cit.      _ ? ^-:■■•!; 
3. See ArtkcH 11 of the Law on the .organization of the ■;..., 

4. Measures aSfbeing worked out in China to include the 
military tribunals in the general, court system and to 
fom a military college in the People's Supreme Court. 

5 See Article 11 of the Law on the organization^ the 
People's courts and Article 15 of the Law on the organ- 
ization of the people's procurators office. . .   . 

6. Article 15 of the Law on the organization of the Peo- 
ple's Procurator's Office. 

7. See Article 4 of the same law. 
8 See He Chan-chun, »Division of Functions between courts 

of the First and Second Instances", Chensfa Yenchiu, 
1956, No 2. 

CHAPTER SIX 

1. Speech by Tung Pi-wu, op. cit. 
2. See Article 12 of the Law on the organization of the 

people's courts. . .   ~  .., . 
3. See Article 12 of the Law on the organization of the 

4 iefi?t?ciri2Sof the same Law and Article 16 of the Law 
" on thf organization of the People-«■ Procurator's Off ice. 

5. »The Work of the People's Courts During the Past Year , 
JenminJihpao, 27 June 1956. .        ru™* 

6. See the article »A Case Which was Incorrectly Tried Three 
Times", Kuaneming Jihpao. 10 January 1>57. 

CHAPTER SEVEN 

1. See Article 11 of the Law on the organization of the 
people's courts and the resolution by the 4th session of 
the ACAPR of the CPR — 1st Convocation — of is Juiy 
1957 

2. See the speech by Lo Jui-ching, op., cit., page 261. 
Materialv" VIII « . . 

3. Tung Pi-wu, op. cit. 
4. Liu Shao-chi, "Political Report by the CC of the CPC 

to the VIII Party Congress", Materialv VIII ...» op. 
cit., page 57. 

5. ibid. 
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CHAPTER EIGHT 

1. See Article 6 of the Regulations on Reeducation through 
Labor» !

:  
:^.'.;--.; •• ,• 

2. See Articles 1, 4, and 25 of the same regulations. 
3. Report by Lo Juif-ching at the 222-nd session of the 

GAS of the CPR of 28 August 1954, »Elucidation of; the 
Draft Regulations on Corrective Labor Institutions in 
the CPR", Jenmin Jihoao. 7 September 1954. 

4. ibid. 
5. Kou Ching-yen, op. cit. 
6. A study of the types of punishment used by the people's 

courts of the CPR made by Li Chi in the work What Types 
of Punishment Should be Provided for in Criminal Law 
in the CPR. where Li Chi makes proposals on the types 
of punishment which, in his opinion, should be provid- 
ed for in criminal law in the" CPR (See Chengfa Yenchiu. 
1957, No 1). —  ~"  

7. See Article 3 of the Regulations on reeducation through 
Labor. 

8. See Article 5 of the same Regulations. 
9. See Articles 3 and 8 of the same regulations, 

10. See Article 38 of the Law on the organization of the 
People's Courts. 

11. Shih Yu, op. cit«, 
12. See Article 13 of the Regulations on reeducation through 

Labor. 
13. See below for the proceedure of establishing super- 

vision. 
14. See Jenmin Jihpao. 17 November 1956. 
15. See Articles 8 and 18 of the Law on the organization 

of the People's Procurator's Office. 
16. See Article 16 of the same law. 

10,284 -END- 
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