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ABSTRACT

The Polish public procurenent and the Polish Mnistry
of Defense (MOD) acquisitions prograns have been subject to
frequent violations and abuses since the public procurenent
system was introduced in Poland in 1995.

The conplex Polish econonic situation and the MXD s
budget constraints call for tools that allow public noney
to be nmanaged properly. This thesis exam nes the |laws and
regul ati ons binding the public procurenent in Poland al ong
with current ethical concerns that the MOD has encountered.
This thesis further recomends elenments of an Ethics
Program which the Polish MOD should adopt and i nplenent

within its procurenent organizations.
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EXECUTI VE SUMVARY

Pol and endured over 120 years of occupation followed
by the Cold War. These events dimnished Poland s
sensitivity to ethics. Values like ethics becane scarce
within the Polish Government, industry and private sectors.

Si nce 1989, Pol and has been experiencing a transition
from a centrally planned econony to a free market, which
has required the nation to adjust its laws to international
standards. These changes have trenendously influenced the
behavi or of the Governnent officials and businessnen. As a
result of these changes, the Polish Governnent introduced
the Act on Public Procurenent in 1995, creating a uniform
public procurenent system and inplenenting a precise |egal
framework for conpetition anong organi zations interested in
public contracts. The Act requires full and open
conpetition and clear dissenmnation of information. This
Act also applies to the Mnistry of Defense procurenent
pr ogr ans.

Though a legal basis exists for transparent public
procurenent, Polish procurenent has experienced nunerous
incidents in the last few years that call for inplenmenting
ethics prograns that wll support regulations and provide
gui dance in areas not covered by | aws.

Reports of the Suprene Audit Chanber and the Wrld
Bank along wth surveys of the Polish public provide
nunmer ous exanples of law violations and unethical business
practices. Abuses of special tendering procedures by the
MOD procurenent organi zations, suspicions of bribery or
i nstances of negligence characterize the environnment of the
Pol i sh public procurenent.

Xi



The purpose of this thesis is to exam ne the current
ethical environment of the MOD procurenment prograns al ong
with the laws and policies governing them to determne if
the MOD procurenent organization should develop and
i npl ement an ethical program In addition, this thesis also
recommends what el enments this program shoul d incl ude.

This thesis reviews and analyzes the Jlaws and
regul ations that bind public procurenment and the MOD when
procuring goods, services and construction projects. The
thesis provides the results of interviews that were
conducted with fourteen industry managers and various MDD
procurenent officials. The research focuses on the MOD and
t he Gover nnment -owned conpani es conducting business with the
MOD. This research also analyzes reports of auditing
agencies and nedia articles to evaluate current ethical
i ssues.

This thesis presents facts revealed during the
research and analyses the collected data. These studies
further present the recommendations for inplenenting an
ethics program within the MOD. Lastly, this thesis also
provides a nodel of the ethical program along with its

essenti al el enents.

Xi i



. I NTRODUCTI ON

A BACKGROUND

The Polish public procurenment system introduced in
1995 with the Public Procurenent Act, established a
precisely described franework for organi zations responsible
for using taxes to procure goods and services. The Act
requires full and open conpetition and a clear and precise
di ssem nation of information. The Mnistry of Defense (MD)

acquisition prograns are subject to this Act.

In the Polish environment, the financial existence of
many conpani es depends on funds received through Governnment
contracts. Therefore, nuch is at stake when contracts wth
the MOD are considered. In this situation, conpanies and
individuals sonetinmes display greed and collusion and
conpete intensely for MO contracts. As a result, the
public has becone increasingly interested in how public
nmoney is spent. Additionally, in the last few years Polish
procurenment has experienced nunerous incidents of unethical
busi ness conduct .

Corruption can undermine the rule of law tax

conpliance, respect for contracts, civil order

and safety, and ultimately the legitinmacy of the
state itself (Ref.22).

The MOD is in a unique situation to influence |ocal
economes since it spends a significant portion of the
Polish budget. Wen a considerable budget deficit exists
“It is essential to create a systemthat wll be resistant
to disruptions” (Ref.12).

Furthernmore, the MOD and its officials should be free

from suspi ci ons of m sconduct.
1



I f governnent officials and mlitary personnel
conduct thenselves wunethically, it would bring
shame on the MOD, where “Honor and Honel and” nust
be the hi ghest values (Ref.12).

As part of the NATO alliance, it is incunbent upon
Poland to have a transparent system that allows Poland s
allies to trust its Governnent. Thus Pol and nust inpl enent
an ethical programwthin the MO acquisition community by
increasing international cooperation and conform ng Polish

| aw and regul ations to international standards.
B. PURPOSE

The purpose of this thesis is to analyze the current
ethical issues involved in the Polish MDD acquisition
prograns and to propose an Ethical Program Additionally,
this thesis will develop an Ethics Program | nplenentation
Model for the Polish MOD

C. RESEARCH QUESTI ONS

This thesis research will answer the followng Primary
and Subsi di ary questions:

1. Primary

What is the current ethics environment within the
Polish acquisition progranms and given that environnent,
what should be the essential elenments of a formal ethics
program for the Mnistry of Defense (MID)?
2. Subsidiary

a. \What specific guidance does Polish Law provide
with respect to ethics, business conduct and personal

st andards of conduct?



b. How does the MOD inplenment and regul ate ethica
conduct wthin its acquisition personnel and defense

contractors?

c. How does the Polish industry approach ethical
i ssues when conducti ng business with the MOD?

d. Wiat ethical issues currently ensue during

i ndustry and the MOD procurenent?

e. Based upon the current situation in Poland, what

shoul d be the essential elenments of an MOD ethics progranf?
D. SCOPE

The scope of this thesis is limted to analyzing the
Polish MOD environment and the existing MOD acquisition
prograns. The thesis focuses on the Polish industry and its
approach to ethical issues. It also analyzes how the MXD
approaches ethical conduct by considering problens the MDD

procur ement programs experience.
E. METHODOL OGY

The methodology wused for this thesis includes a
literature review and search of Polish Law, regulations,
docunments, and Internet sources. In addition, a review of
existing MDD regulations and policies was conducted.
Lastly, telephone interviews wth industry managers and

mlitary procurenment officials were conducted.
F. LI M TATI ONS
1. MOD

Access to key individuals within the Polish MDD and
Polish Arned Forces chain of command is limted, as these



organi zati ons have been known to constrain external surveys

and i ntervi ews.

2. Industry

Sonme of the industry managers were unavail able ow ng
to their scheduling and traveling obligations. Moreover,
some industry managers were reluctant to discuss ethical
i ssues over the phone. They asked for e-mailed or faxed
survey questions; their responses nmay be enpirically flawed

due to their fear of recrimnation

G ORGANI ZATI ON OF STUDY

Chapter 1l begins with an overview of regulatory
guidelines and current practices regarding the ethical
concerns. Chapter 111 discusses the current ethical issues

experienced by MO acqui sition prograns.

Presentation of the data and its analysis are
addressed in Chapter V. This chapter also describes the
MOD' s current ethical initiative.

Chapter V provides conclusions based on the research
results presented in Chapter |1 and Chapter [IIlIl and
presents a nodel for inplenenting an ethics program wthin
the Polish MOD. Furthernmore, this chapter answers the

primary and secondary research questions.

H. CHAPTER SUMVARY

This first chapter describes the current ethica
environnment within Poland and the need to reformthe Polish
MOD procurenment system The next chapter examines the
regul atory guidelines and current practices regarding the
et hi cal concerns, focusing on Polish Law, the MDD

regul ations, the Polish business approach to ethics and the
4



results of audits that different organizations have

conduct ed.
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1. OVERVI EW OF REGULATORY GU DELI NES AND CURRENT
PRACTI Cl ES REGARDI NG ETHI CAL CONCERNS

A GENERAL

This chapter summarizes Polish laws and regulations
currently in force, concerning ethics, standards of conduct

and conflict of interests.

When discussing ethics, it is inportant to understand
that a different perception of ethics exists in every
culture. Additionally, laws and regulations peculiar to

every country create diverse environnents for ethics.

Acquisition officials possess the power to decide how
public funds are used when procuring for construction
projects and goods and services; therefore the existence of
tools that assure the proper use of that power is extrenely
i nportant. These tools are essential when a nation
transforms from a centrally planned econony to a free
mar ket and  nust subsequently adj ust the Jlaws to
i nternational standards.

B. OVERVI EW OF EXI STING LAW AND PROCUREMENT REGULATI ONS
I N POLAND

1. Polish Law

Poland is a republic with governnmental power divided
into legislative, executive and judicial branches. The
| egi slative power conmes from a denocratically elected
Parliament, consisting of an upper house, the *“Senat” and
the |ower house, the “Sejm” The executive power is
entrusted to the President of Poland and the Council of
M nisters. The national courts and tribunals possess

judi cial power.



I n Pol and t hree sour ces of | aw exi st: t he

Constitution, the statues, and the regul ati ons.

Statutes, issued by the Sejm are the primary binding
laws in Poland. Next in line are regulations, which can be
i ssued only by entities defined in the Constitution. Such
organs are the President of the Republic of Poland, the
Council of Mnisters, the Chairman of the Commttee, who is
a nenber of the Council of Mnisters, and the mnisters who
manage the specific departnent in the public adm nistration
(Ref. 19).

These acts and regulations nentioned above, very
preci sely describe the procedures as well as the duties and
responsibilities of relevant personnel. The authors of
“Report: Proposed Blueprint for Polish National Acquisition
Strategy,” succinctly stated: “No law, no authority.” The
following statenent drawn from this report clearly defines
and limts the authority of all government entities:

The rights of each individual and the authority

of t he Gover nent , or correspondi ngly of

governnment officials nust be specified by statue,

both as to definition of the right or authority

and the sane concomtant nethod of execution,
i.e., “Nulle |l eage sine potentiatus” (Ref.10).

2. Public Procurenent Act

The public procurenent system was introduced in Pol and
in 1995 with the Act on Public Procurenent of June 10,
1994. The Act provided uniform and transparent procedures
and a precise legal framework for the conpetition between
entities applying for public contracts. The main principle
of this Act was fair and open conpetition. It also required

the equal treatnent of conpetitors and clear, precise



di scl osing of information. Since its introduction, the Act
has been anmended to clarify rules and definitions, broaden

its scope, and assure decentralization and transparency.

The Act addresses ethical concerns in Article 19 and
Article 20 and their recent anendnments of Chapter 3,

“Principles of Awardi ng Public Procurenent Contracts.”

Article 19 excludes potential contractors who were
sentenced for crinmes such as bribery, or any other crine
commtted to gain financial profit while engaged in
pr ocur enent pr oceedi ngs. Article 19 al so excl udes
contractors currently enploying any personnel sentenced for
t he above-nentioned crinmes. Al so excluded are entrepreneurs
who were fined for unfair conpetition or for bribery of a

public official.

Article 20 briefly addresses conflicts of interest and

post - enpl oynment concerns.

a. The O fice of Public Procurenent

The O fice of Public Procurenment was created on
January 1, 1995, as an agency within the Polish governnent.
The Chairman, who heads the Public Procurement O fice, is
the central organ in the state administration responsible
for all matters of public procurenent. An advisory body to
the Chairman is a Council, conmposed of Menbers of
Parlianment, associations of suppliers and contractors.
State review institutions and experts in public procurenent

are al so nenbers of the Council

One of the primary roles of the procurenent
office is training; however, this training is limted to



arbiters’ training and a general advisory role in a broad
spectrum of procurenent issues.

The O fice of the Public Procurenent calls for
devel oping and inplenenting of an ethical code for public
procurenent organi zations (Ref.18).

3. O her Regul ations

a. The Public Finance Act

The Public Finance Act of Novenber 28, 1998, wth
| ater amendnents of Novenber 14, 2001, addresses violations
of public financing policies. In fact, the entire Chapter V
of this Act details the rules and procedures addressing
m sconduct of governnent officials who are responsible for
spending public funds. As stated in the Act, public
procurenent officers are subject to this Act, including MDD

procuring personnel.check alignnment all the way through

This Act presents an extrenmely prescriptive
approach leaving no room for interpretation or personal
judgnment. For instance, the Act defines concept of public
funds, |egal forns budget parties, planning and nanagenent,
audi ting procedures along with duties and responsibilities
of entities that govern public funds. Chapter V also
descri bes forns of punishnment and appropriate procedures in
case of law violations.

b. The Limted Entrepreneurial Activities of

Public O ficials Act

This Act of August 21, 1997 addresses issues of
entrepreneurial activities of public officials. The purpose
of this Act is preventing public officials from being
involved in situations that could undermine their

objectivity and honesty. Furthernore, the Act intents to

10



create trust in the governnent organizations and ensure
transparency of the public procurenent. The Act applies to
all currently enployed governnent officials. One of the
intents of this act was limting benefits of governnent
enpl oyees. The Act concerns only nenbers of the Parlianent
and higher Governnent officials. In the MDD, the Act
concerns only the Mnister of Defense, vice-mnisters and
heads of the MOD s departnents.
c. Penal Code

In a report based on the results of the
conference on conbating corruption in Poland, held in
Washi ngton, in 1999, the authors described the current
corruption problems and the ~court and crimnal | aw
institutions. They generated changes in the Polish Penal
Code, which nore effectively fought corruption and
saf eguarded integrity.

Wth reform of the Polish Law, particularly the
Penal Code in 1997, the Polish Governnent created
tools useful in conmbating law violations.
Penalties for bribery increased and a penalty for
bri bi ng foreign officials was added.
Addi tional ly, regul ations regarding dishonest
conpetition and new banking laws provided the
means to nake the governing of public funds nore
transparent (Ref.5).

C. M NI STRY OF DEFENSE REGULATI ONS

Beyond other acts and regulations, mlitary personne

in Poland are subject to the “CGeneral MIlitary Regul ation

Three major regul ations are as foll ow
Mlitary Service Act, June 30,1970

Mlitary Discipline Act, Septenber 4, 1997

11



Fi nanci al Responsibility of Mlitary Personnel
Act, August 28, 2001

Besides the “General Regulation,” each of these three
Acts addresses standards of conduct but very briefly. The
last two Acts prinmarily describe procedures and forns of
puni shment in case |laws and regulations are violated (Ref.4
and Ref.7).

1. Procurenent Regul ations

The Polish Mnistry of Defense is the main procuring
organi zation of major weapon systens, goods, construction

proj ects and services.

The MOD procuring activities are subject to the Public
Procurement Act. The Civil Code and the Trade Code also
apply to the MO acquisition prograns. Wthin the Polish
MOD, departnments such as the Budget Departnent, the Arned
For ces Pr ocur enment Depart ment, t he Ar mament Pol i cy
Departnent and the Infrastructure Departnment are involved
in acqui sition activities; however, t he mai n t wo
participants are the Arned Forces Procurenment Departnent
and the Budget Departnent.

The Arned Forces Procurenent Departnent (AFPD) when
procuring goods and services and authorizing construction
projects must obey the Public Procurenent Act, the Civil
Code and the Trade Code (Ref.13). The AFPD procures in
conpliance wth the binding acts and regulations and
i nternal procedures devel oped and based on these acts and
regul ations. “Since January 1, 2002 the Budget Departnent
has become part of the process as the Level 111 Budget
Hol der, with the authority to sign contracts and invoices”
(Ref.13).

12



a. |l nplenmentation

The AFPD conducted over 500 proceedings in FY 01,
which required the same nunber of review boards, each
consisting of at l|east three personnel. “The purpose of
those actions was to protect against protests, disputes or

even the appearance of illegalities” (Ref.11).

The Ar med For ces Procur ement Depar t ment
i npl emented internal procedures, guidelines, regulations
and the Code of Professional Responsibilities. Any violator
of these laws immediately loses credibility and will likely
be dismssed from his or her position. “There is no room
for tolerance of violations” (Ref.11). Furthernore, an
i nt ernal audit, functioning wthin the Arned Forces
Procurenent Departnent nandates strict conpliance with the
Procurement Act and other regulations. According to Col.
Nowak, the Head of the AFPD, the perception of proper
conduct is not the only inportant outcone. More inportant
are transparent procedures in conpliance wth binding
regul ations.

One recent change regarding the transparency of
procuring activities was adding a requirenment to catal ogue
exactly what commercial itens were within the threshold of
t he specifications (Ref.11).

b. Training

As ment i oned bef or e, t he AFPD conduct s
significant nunber of procuring activities. Each of its
officers was involved in the proceedings of 25 review
boards in FY 0l1. This represents a trenendous workload and
responsibility.

13



Col. Nowak stated that the selection process and
training are keys to success. Continuous training is being
implenented within the AFPD. This training addresses
current issues that the MDD acquisition prograns my
encount er. Col . Nowak highlighted that di ssem nati ng
information was one of the nost inportant aspects in the
training process (Ref.11).

2. Land Forces Regul ations

The Land Forces Command (LFC) partially conducts
procurement activities as a conponent of the decentrali zed
acquisition prograns. Wthin the LFC five departnents

conduct different procurenents. They are as foll ows:
Technical Directorate
Material Directorate
Health Care Directorate
Transportation Directorate
Infrastructure Directorate

It is inmportant to underline that these organizations
focus mainly on procuring goods, services and construction
projects, and their role is rather limted.

As nentioned in Chapter |, the Polish mlitary chain
of command and the structure of the Armed Forces inpose
regul ations on the subordinate services. *“Level 1| Budget
., the
Land Forces (Arny), the Air Forces and the Navy, comrmanders

of designated units and heads of the departnents that

Hol ders are the commanders of the three services, i.e

report directly to the Mnister of Defense. Level 111

14



Budget Hol ders are commanders of units that report directly
to Level |l Budget Hol ders” (Ref.10).

This neans that the procurenent organizations of Land
Forces are subject to the sane acts and regulations as the
MOD. The only differences are regul ations, procedures and
gui delines that the heads of the MOD departnents inplenent
internally, such as, the AFPD, and other departnents
specifically related to the MOD.

3. Ethical Conduct

It is also inportant to highlight that Polish Law and
the other binding acts and regulations described above
preci sely defi ne t he pr ocedur es, duties and
responsibilities of organizations and individuals involved
in public procurenent. Furt her nore, those acts and
regul ati ons are bi ndi ng for bot h t he gover nnent
organi zations and for all contractors, nanely, the Polish

i ndustri es.

A review of the Polish Law by the researcher showed
that the G vil Code and Trade Code do not address ethica
concerns, conflicts of interest or standards of conduct.
They are, however, very precise legal frameworks for

conducti ng busi ness and resol ving di sputes.

The Polish encycl opedia describes ethics as a set of
norns and noral judgnments that are characteristic for a
given society (Ref.16). Therefore, perception plays an
important role when we discuss ethics. An individual’s
action could be Ilegal but could still be judged as

unet hi cal under society and busi ness norns.

Any record of the existing code of ethics or standard

of conduct could not be found within the MOD. The only
15



guideline addressing ethical concerns wthin the MDD
procuring organizations is the Code of Professional
Responsibilities inplemented by Col. Nowak. This Code
addresses the followng ethical issues and conflict of
interests (ambng nunerous ot her concerns that are

superfluous to this study) (Ref.14).

Pr oceedi ngs in accor dance with bi ndi ng

regul ati ons and procedures;
bj ectiveness in solicitations;

Participation of authorized personnel in product

present ati ons;
Addi ti onal enpl oynent of procuring officials;

Protection of information regarding technical or

pricing data,;

Contact with offerors limted only to authorized

per sonnel ;

Prohi bition of acceptance gifts or other favors

fromofferors;

Conflict of interest concerning nenbers of review

boards and sel ecti on boards.

This Code applies only to the enployees of the AFPD
therefore, it does not apply to the Land Forces Command
procurement organizations or any other entities within the
MOD. The structure of the MOD and the chain of command of
the Armed Forces limt wde inplenmentation of this Code.
During interviews, representatives of the LFC did not

confirm the existence of any additional, I nt er nal
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regul ati ons or procedures addressing ethical practices and
concer ns.
4. Current Practices

Looking at the MOD s current practices, we find two
sides of a coin. Honest practices, well-trained personnel
clear procedures and auditing agencies are one side.
Unfortunately, however, a flip side that prevents the MDD
procurenent system from operating properly al so exists.

On the positive side, the heads of the Departnents and
O fices conducting procurenent stated during interviews
that Polish Law and additional regulations governing public
procurenent are very strict. These regulations |eave no
room for personal judgnent or business decisions. Detailed
procedures nmust be followed and the MDD procurenent

prograns follow them precisely.

According to interviewed officers, conplicated and
detailed procedures require the acquisition workforce to
possess deep knowl edge and experience in procurenent
procedures. This know edge and experience help personnel

avoid violating the I aw or engaging in m sconduct.

High discipline and conpliance with regulations are
other characteristics that describe procurenent officers.
Thorough audits and severe penalties in case of procedures

violations create such an environnment, according to
pr ocur enent of ficials. When I ntervi ened, of ficers
highlighted the intensive audits of all elenments in the

procurenent proceedings, particularly those involving high
nonet ary val ues.

Internal audits within the LFC and audits conducted by

the Suprene Audit Chanber and Audit Departnent, MDD
17



confirm these statenents. In fact, one of the depots,
subordinated to the LFC, conducted over 1,300 procurenent
proceedings in FY 01. According to the LFC procurenent
official, out of these 1,300 proceedings no violations were
reported. Furthernore, auditing agencies reported only

m nor errors.

Negative factors influencing procuring are attrition
and randommess when procurenent personnel are appointed
Constant reformng of the Polish Armed Forces and the MOD
since the 1990s has also caused instability in personnel
managenment. Know edge and experience, as nentioned earlier
cannot be obtained within a few nonths. Consequently,
officers were sonetines randomy appointed to positions
wth no consideration of their professional skills and

career paths.

“The present procurenment system wthin the Arned
Forces (AF) is not clear and very often differs fromthe AF
regul ations” (Ref.12). The Public Procurenent Act and the
Public Finance Act are superior to the Arned Forces
regul ati ons. Ther ef or e, detailed and sonetinmes very
conpl i cated procedures, which are not only intrinsic to the
procurenent process but which nust also be followed to the
precise letter of the law, require nmuch time to conplete
When exceeding the legally allocated deadline, t he
procurenment procedure nust start over. Budget constraints,
the pressure of politicians and contractors al so burden the

over | oaded wor kforce of the MOD procuring departnent.
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D. PCLI SH | NDUSTRY

On February 1, 2002, the Mnister Council published a
list of enterprises that have great inportance for the
Polish defense and econony. This list is conprised of 168
itens. The list covers a broad spectrum of all fields of

i ndustry, public sectors and services (Ref.2).

Privatization in Poland started in the early 1990s.
The Polish Treasury (PT) still owns 1,762 enterprises
partially (less than 100% of the total shares), and 485 of
them fully (100% shares) (Ref.8). Mst of these enterprises
conduct business wth the MO on various |evels. The CEGCs
or the sales departnent heads of 14 Dbusinesses were
contacted during the research for this thesis.

1. Ethical Standards

Et hical standards are not a new phenonenon for the
Polish environment. From pharmacist to taxi drivers, and
fromlawers to librarians have devel oped their own ethica

standards and ethical codes beyond binding regul ati ons.

Though ethical standards exist in different fields,
and for industries that are energing from state ownership,
law and regulations are seemngly the only ethica
boundaries for conducting business.

The Trade Code, the Civil Code and the Public
Procurement Act are the business framework for industry.
I ndustry CEGCs and heads of the sales departnments do not
recogni ze ethics as essential elenents of duties. In their
opinion, the only obligatory policies that they nust follow
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are those laws stated specifically in the codes nentioned
above.

During the interviews for this thesis, it was
di scovered that industry nmanagers did not seem to perceive
or to conprehend ethical concerns. Many sal es nmanagers have
never heard of ethical programs existing within their own
conpani es. Interestingly, very often they were reluctant to
even di scuss these issues over the phone.

One of the sales managers promsed to answer the
questions in witing. In return, he expected a possible
favor in the future. Another manager refused to contact the
researcher. Since the Polish treasury owned his conpany, he
asked that he be contacted through the MOD, after the MOD
approved the survey.

| ndustry managers are interested in winning contracts
with the MDD and in the world of limted budgets, |ayoffs,
international conpetition and bankruptcy; they are highly
notivated to do everything to succeed. They often stated
t hat business and ethics have nothing in conmmon. For them

the Trade Code is the nost inportant guideline.

On May 7, 2002, the Mnistry of Finance published a
report presenting the situation of 22 conpanies owned by
the Polish Treasury. This report covers only those
conpanies which had conpleted audits; of the remining
conpanies, the audits are still pending. Ei ght of those
conpanies are on the list of enterprises that have great
i nportance for the Polish defense and econony. Sonme of the
issues described in this report wll be discussed in
Chapter 111.
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2. How I ndustry Cooperates with the MOD

Around 14.5% of the MOD s budget wll be spent on
noderni zation in FY 02 (Ref.15). This is a significant
anount for enterprises conducting business with the MD.
Wth the existing budget deficit and cuts in governnent
spending, wnning the MDD contracts would trenendously
inprove their fi nanci al position. Newl y i npl enent ed
regulation (Ref.9) authorizes nulti-year procurenents.
Therefore contractors may count on three-, four- or five-

year contracts.

| ndustry managers, during the interviews, clained a
decline in the governnent contracts as a result of budget
cuts. In such situations, price is an even nore inportant
factor which has energed recently, and the MID increasingly
considers price during proposal evaluation. Hi gh overhead
and obsolete technologies do not Iend thenselves to
conpetitive pricing of the Polish industry s products.
Neverthel ess industry still expects the MXD to award
contracts to them

3. Probl ens Encountered

The enormous financial turbulence that the Polish
budget suffered at the end of FY 01 forced the M to
suspend or term nate nunerous procurenent proceedings. The
limted MOD spending worsened the financial status of nany
conpani es. Consequently, strong wunions and stockhol ders
i ncreased the pressure on the CECs and sal es departnents to
secure MO contracts. This created extrenely strong
incentives to do whatever was possible when conpeting for

gover nnent contracts.
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On the other hand, the MDD officials reported
collusion and artificial price fixing, which cannot be
negotiated in unlimted tendering procedure, by vendors.
Producers also keep their cost and pricing data secret and
are reluctant to disclose themto the MOD. Due to inherent
sensitivity, it is not possible to verify these data
(Ref.12).

Two producers conpeting for the same contract and
proposing different prices is an exanple. They both produce
subconmponents for a product and cannot nanufacture the
entire product i ndependent | y. Thi s practice is in
accordance wth the Public Procurenent Act, so vendors can
dictate prices (Ref.12). In this situation, provi ng
collusion is difficult. Also, the MDD in such cases has
| ess leverage in negotiations, which should be the nost

favorabl e aspect of the process for the MOD.

The current situation of the Polish industry is
conpl ex but sone people in the M believe that industry
has wasted the last few years. The MO budget when w sely
used is a useful t ool in healing the econony.
Unfortunately, the Polish industry mssed this opportunity
(Ref.11).

E. AUDI TI NG AGENCI ES

1. Suprenme Audit Chanber

The Supreme Audit Chanber (SAC) published a report
concerning corruption in Poland in Mrch 2000 (Ref.20).
Nevertheless even in |light of inplenmenting the Public
Procurement Act in 1995 and clarifying the procedures, the

regul ati ons are continually vi ol at ed. Mal practi ce,
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| oophol es, and abuses of special procedures allow a

particul ar bidder to be awarded a contract.

M susing and abusing special tendering procedures
(only one offeror) was especially comon when awarding
contracts regarding the national defense, special public
interest and national security. Wen conbining these two
procedures, procuring organizations did not have to obtain
approval from the Chairman of the Public Procurement O fice
for single-source contracts above 20,000 Euro. The Suprene
Audit Chanber (SAC) revealed exanples in its report when
the MOD overused these procedures.

2. Public Opinion Research Center (PORC

In  August 2001, the PORC published a survey,
illustrating corruption wthin Polish society (Ref.17).
According to this report, the general public (93% in
Poland clains that corruption is a significant problem
Since July 2000, the percentage of people thinking that
this is a major problemincreased from46%to 68%

The majority of respondents (70% believe the
governnent officials benefit from public functions. The
percentage of respondents holding that viewpoint has
increased greatly since 1995, actually increasing 11 points
during 1999 al one.

Hal f of the respondents believe that corruption ensues
from politicians of the governing ©parties and the
opposition. Mst respondents (86% heard of governnent
officials benefiting from public office. However, over half
of the population did not reveal interest in these facts.
Once again, over 50% of the population believes that |aw

enforcenment and juridical proceedi ngs uncovered m sconduct.
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3. Wrld Bank

The <central feature of high Ilevel corruption
appears to be close links and feedback between
political and econom c groups, between the public
and private sector: It is reportedly a w despread
practice to supply funds in return for favors”
(Ref. 22).

According to the Wrld Bank, bribes are given to politica

parties for which favors and preferences are exchanged.
These bribes can be in cash or in gifts, like cars or
guarantees of future enploynment for an individual or his

famly.

The World Bank indicates that nmalpractice in public
procurenent, particularly in the governnment contracts, is
the main source of bribes. Another exanple is a conflict of
i nterest when individuals are appointed to boards of state-
owned enterprises and becone unethically linked to
contracts awarded by these enterprises. Unr egul at ed
| obbying and the private interests of mnisters underm ned
Parliament’s ability to take effective action and curtai
these practices. The Polish governnment took no action
despite the reports of the SAC or other evidence of abuse
of public funds according to the Wrld Bank. The
governnent’s practices of assigning political appointees to
m d-1evel admnistrative posts in the admnistration were

reported as anot her form of high-1|evel corruption.

The conflict of I nt er est concept is not well
recogni zed according to the Wrld Bank. Even though the
parlianment passed |aws on financial disclosure, politicians
and government officials do not respect conflicts of

i nt erest concepts. Mechani sns for checki ng asset
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declaration or elimnating conflicts of interest do not

exi st.

The World Bank reported m sprocurenents on |large state
contracts sonetines exceeding nmarket prices by a factor of
two or three. Corruption in procurenent of services was
also reported. Abuses relating to these m sprocurenents
occurred when offerors acquired early access to technical
requi renents or eval uation criteria. Al so favoring
particular bidders and changing conditions after the
bi ddi ng had started were ot her conmon probl ens.

Procuring organizations wused various techniques to
bypass the | aw such as adding a |arge contract to the snmall
contract of a winning bidder. The Wrld Bank reported that
when governnent officials disclosed pricing information to
the conpeting conpanies, this allowed the conmpanies to
| ower the price and win a contract. Colluding bidders has
al so increased prices in many instances
F. CHAPTER SUMVARY

This chapter described the |aw and regul ati ons bi ndi ng
public procurenment in Poland. It focused on policies and
gui delines obligatory for the MOD and the LFC. This chapter
al so described codes regul ating the business conduct of the
Polish industry. The last part illustrated the results of
the Supreme Audit Chanber, the Wrld Bank reports and the
Pol i sh soci ety opinion regardi ng corruption.

Chapter 11l will discuss the current ethical concerns,

whi ch the MOD procurenent prograns have been experiencing.
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I11. CURRENT ETH CAL CONCERNS

A | NTRODUCTI ON

According to the Wrld Bank, Poland is a leader in its
transition toward the constitutional separation of powers.
Poland is <clearly preceding other Central and Eastern

Eur opean countries to the European Union.

Since 1989, Poland has been energing from a
centralized legislative, executive and judicial system
which was fixed with a centrally planned econony. During
this transformation, the Polish public procurenent system
has experienced nunerous incidents. The Polish nedia and
auditing agencies have frequently exposed violations of
publ i c procurenent regul ati ons and polici es.

Vul nerability to corruption is particularly

great in the transition period because the

former coercive power of the state has been

rel axed, and t he f or mal and i nf or mal

institutions that controlled and organized

corruption in the past are in decline or have

been elimnated. Meanwhile, new institutions to

under pin the new denocratic politics, the market

econony and the rule of |aw have yet not been
created or are in their infancy (Ref.22).

B. CULTURE

Throughout its history Poland experienced nunerous
partitions and occupations by alien powers. “This
experience has left a |egacy of perceptions of the state as
bel onging to others, of the state as predator” (Ref.22).
Therefore, the Polish society sonetinmes does not identify

itself with the state. According to public opinion surveys,
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the Polish people do not trust politicians and governnent
officials. Cearly, nepotismplays a mgjor role wthin both
the Polish private and public sectors. Political or famly
ties are highly comon in interactions between public
adm nistration and business. “Politicians are strongly
linked with economic entities” (Ref.17).

The governnent has taken neasures to curtail nepotism
Though new nmechani snms of accountability exist, inplenenting
them is conplex and tine consumng. Additionally, habits
and culture, which have devel oped throughout generations in
Pol and, are difficult to change. About 93% out of 1,000
managers enployed in Polish firms would select profit if
they had to choose between ethical behavior and earnings
(Ref.6). Every third manager confirmed giving bribes in the
past to accelerate crucial business matters (Ref.1).

Dr. Leopold Zgoda, from Katedra Filozofii, Akadem a
Ekonomi czna in Krakow, stated during an interview for a
busi ness journal that an unclear system of concessions, tax
exenptions, subsidies, and tenders causes corruption.
Lawsuits, which drag on nmany years, conplicate the
situation even nore. According to Dr. Zgoda, only about one
hundred firms in Poland have defined codes of ethics
(Ref. 3).

Et hi cal conduct nay be connected with risk. Risk
comes form constantly changing |aw, especially
fiscal law, unstable market, and from corruptible
and di shonest governnent officials (Ref.3).
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Recently published reports by the Supreme Audit
Chanber (Ref.20) identified public procurenent as being
especially threatened by corruption. Inconpetence was one
of the main reasons why the public procurenment ran into
problems, but these reports pointed to instances when
bi nding | aws were violated on purpose. A “human factor” was
an integral part of illegally awarded public contracts.
Lack of professional training, low *“ethical | evel ,”
political and |ocal connections significantly inpacted the
awar di ng of contracts.

Daily newspaper articles have provided exanples of
violations, but only a small nunber of these ended in court
sanctions. Mich gossip concerning public procurenent has
occurred during the last few years and the MOD procurenent
programs were not exenpt from such accusations and
suspi cions. However in defense of the MDD, one nust
conclude that sone of these charges seem unbelievable. This
situation is not surprising, since the MDD spends a
significant anmount of taxes. Yet it has also rightly been
noted that “public procurenment may be threatened by abuses,
but it is also subject to slander” (Ref.12).

C. LAW VI CLATI ONS

Al |l egations and suspicions force the governnent and
the MOD to audit very carefully procurenent prograns. The
budget deficit also had a great inpact on these decisions.
The auditing organizations confirnmed frequent |aw and
policy abuses, which the Polish industry or the MDD
comm tted whil e managi ng public funds.
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1. Polish Industry

The Mnistry of Finance (MOF) published on My 7,
2002, *“The Open Report,” which details the current
situation in the state-owned enterprises. This report
presents abuses and violations of existing laws and
pol i ci es. The report focuses on problens concerning
strategic planning, budgeting, and procurenent. Nunmerous
exanpl es of conflicts of interest and unethical connections
bet ween corporate boards of directors and politicians are
al so included. Eight of those conpanies described in the
report are on the list of enterprises that have great
i nportance for the Polish defense and econony (Ref.2).

| nvestments between 1998 and 2001 by the eight
conpani es nmentioned in “The Open Raport,” did not support
their core conpetencies. The conpanies acquired corporate
buil dings and expensive cars and invested in different
mar ket securities wthout conducting appropriate market
research.

Findings presented in this report disclosed the
foll owi ng problem areas with Government-owned enterprises:

Strategic planning, privatization, adjustnment to

the EU standards, unrealistic budget planning;

Loss of strategic custonmers and partners, decline

in revenues;
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Anong

deal i ngs,

Undertaking unrealistic projects and investnents

wi t hout proper nmarket research, and often failing
to protect their conpany’ s financial interests;

Vi ol ati ng pr ocur enent pr ocedur es, i ncl udi ng
artificially inflating prices, procuring useless
goods and services, accepting and paying invoices
wi thout recording perforned work, donating and
sponsori ng institutions when the financial
condition of the enterprise was worsening;

Restructuring the enterprises wthout strategic
goal s, transferring profitable businesses to
subsi di ari es (out si de t he Pol i sh Treasury
oversi ght and control)

the nunmerous exanples of wunethical business

the following serve as clear exanples of how

extensive the problemis

The KGIM Polska Medz S A (KGM violated
policies regarding procurenent of construction
projects and goods and services. The KGHM
awar ded, w thout any justification, single-source
contracts for servi ces, over haul s and
prefabrications in 2001. The KGHM awarded these
contracts by omtting the required tendering
procedures. In this situation, the supply costs
i ncreased by 10% and the overhaul costs by 8.5%
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The Poczta Polska (PP) violated the Public
Procurenent  Act. The PP wongfully awarded
contracts for procurenent of goods and services
and thereby threatened the existence of its

oper ati ons.

The Polish Information Agency (PAlI) awarded
nunmerous single-source contracts for services.
The PAI also violated or omtted required
tendering procedures. This agency did not conduct
the necessary nmarket research and did not
safeguard its own interests when entering into
contracts.

The ZA Tarnow (ZAT) comonly breached or
renegotiated contracts that had already been
signed. The responsibilities of sales nanagers
within the ZAT were redundant. ZAT al so displ ayed
a lack of partnering with strategic clients.
Discretion and conceal nent, instead of open
conpetition, was a factor when awardi ng contract.

These are a few instances that the Suprene Audit
Canmber cited. Its report portrays how the Polish industry
approaches ethical concerns. It is necessary to underline
that this report covers governnment owned enterprises.

2. Mnistry of Defense

Results of the Suprene Audit Chanber assessnents show
that the MOD abused sole source procedures when awarding
contracts. The MOD procured weapon systens and everyday

goods using inproper procedures (Ref.20).
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In July 2000, the Supreme Audit Chanber (SAC
published an audit report of the M) s acquisition of
flight jackets for which the SAC found violations of
binding laws and procedures regarding the planning and
executing of procurenment (Ref.21).

After reviewing related records, the SAC concluded
that the involved organizations and individuals violated
regul ati ons, acted dishonestly, and ignored sound business
judgnment. The SAC discovered that the supplier of flight
j ackets was selected w thout open conpetition and the price
was established outside the binding regulations and public
procurenment policies. This audit also uncovered nmjor gaps
in required docunentati on.

According to the SAC, inportant decisions were made
orally and were not properly recorded. Therefore, this
audit had to be based on oral explanation and testinony.
The SAC report revealed that the procurenent of flight
j ackets violated the Polish Law and the Public Procurenent
Act .

The SAC confirned that numerous nmjor irregularities,
concerning oversight of this procurenent, violated the
Public Procurenment Act and internal MOD regul ations.

D. M SCONDUCT

Nunerous activities, which are organized by different
mlitary conmands in cooperation wth various businesses,
provi de evidence of close, unethical connections between
those enterprises and the mlitary. The MO contractors
actually sponsored sonme of these activities. Because they
frequently changed the requirenments for securing contracts
and forced or orchestrated particular outcones, t he

suspi cions and charges |levied against the MOD were clearly
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justified. In addition, sone of the officials, who nay
i nfl uence these prograns, try to defend or justify their
posi tions stubbornly.

Unfortunately, sonme decision makers often try to
excuse their positions. It may indicate that they
have very close associations with the industry
and they try to push certain outcomes. Frequency
of requirenents’ changes and persistency of these
actions are surprising (Ref.11).

Employing mlitary officers as nenbers of t he
corporate director boards is another problem particularly,
when their mlitary occupation is connected to the field of
t he conpany’s business (Ref.11).

A further questionable exanple is when the Land Forces
Command and other services organize “product fairs” to
advertise new mlitary systenms and cooperate wth the
conpani es which are eager to sell these systens to the MDD
The AFPD s responsibility is to organize centrally such
activities but unfortunately the service conmands are not
wlling to handover this task to the AFPD (Ref. 11).

Col. Nowak, the head of the AFPD, stated that
politicians and even sone mlitary officials denmand that
contracts be awarded to specific conpanies. These denmands,
coupled with nunerous press articles that have uncovered
such unethical demands, prove that |aws and policies

violations are highly probable (Ref.12).

Addi tional ly, numer ous medi a reports di scl osed
evi dence about unethical practices in avoiding mlitary

draft or abuses and fraud regarding mlitary property.
“These practices are easy to discover and fight” (Ref.12).
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E. CHAPTER SUMVARY

This chapter discussed the current ethical concerns
experi enced by MOD procurenent prograns. It focused on an
el ement of culture, which dismssed the seriousness of
unet hical business transactions existing wthin Polish
society, industry and the MOD. This chapter also presented
illegalities and exanples of m sconduct perpetrated by the
i ndustry and even by the MOD

Chapter 1V wll present data collected during the
research for this thesis. Additionally, this chapter wll

present an anal ysis of these data.
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| V. DATA PRESENTATI ON AND ANALYSI S OF CURRENT
ETH CAL CONCERNS

A | NTRODUCT| ON

This chapter presents and anal yzes data collected from
the literature review and search of Polish Law,
regul ati ons, docunents, Internet resources and existing MOD
regul ations and policies. In addition, this chapter also
i ntroduces telephone interviews with industry managers and
mlitary procurenment officials.

B. | NDUSTRY

The Trade Code, the Cvil Code and the Public
Procurenent Act describe the industry business framework.
According to interviews with CEGCs and heads of sales
departnents, the l|laws stated specifically in the codes
menti oned above are the only ethical boundaries for
industry when they conduct business (Lucznik SA  WSK
War szawa- Wl a, ZCH Ni trochem Bydgoszcz).

During interviews, industry sales nmanagers stated that
they had never heard of ethical prograns existing wthin
their own conpanies (WZM Siem anowi ce, Maskpol). Industry
managers confirmed their singular interest in W nning
contracts and their high notivation to do wvirtually
anything and everything to succeed (WBK Warszawa-Wl a).
They often flatly stated that business and ethics have
not hi ng in conmon (ZCH Bydgoszcz).

Anot her industry nmanager stated that ethical codes may
apply to foreign sales; however, regarding the M the
Trade Code and the Public Procurenment Act are the only
bi ndi ng regul ati ons (Luczni k SA).
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Cenerally, nost industry managers were reluctant
during interviews to discuss specific ethical issues
(Mesko, Maskpol). Sone of them even refused to discuss the
issue at all (Dezanmet SA). \Wen asked survey questions, the
industry CEOCs and the sal es managers reacted with surprise
and astoni shment. They requested a faxed or e-mailed copy
of the survey and pronmi sed to answer within a few days. The

resear cher has never received any response.

The intense conpetition within the Polish industry for
MOD contracts puts the MOD in a highly unfavorable position
according to the Land Forces Conmand procurenent officers.
Conpani es that lose the MO contract often accuse
conpetitors and the MOD of corruption.
C. M NI STRY OF DEFENSE

The MOD procuring activities are subject to the Public
Procurenment Act, the Civil Code and the Trade Code. The
Armed Forces Procurenent Department, the major procurenent
organi zation within the MO, acquires goods, services and
authorizes construction projects in conpliance with the
existing binding acts and regulations and internal

procedures.

Pol and’ s bi nding acts and regul ati ons precisely define
t he procedures, duties and responsibilities of
or gani zati ons and i ndi vi dual s i nvol ved in public
procurenent; however, the Civil Code and Trade Code do not
address et hi cal concerns, conflicts of i nterest or
standards of conduct. They nerely create a very precise
|l egal framework for conducting business and resolving

di sput es.
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High discipline is an essential characteristic of
procurenent officers. Thorough audits of all procurenent
proceedings particularly those involving high nonetary
val ues, and severe penalties for violations do not
guarantee conpliance with regulations. Audits, conducted by
the Suprene Audit Chanber and Audit Departnent of the MOD,
confirm these statenents. Yet other negative factors
i mpacting procurenent rmanagenent include the frequent
turnover of procurenent personnel and the random hiring of

enpl oyees and disinterest in their qualifications.

Conmplicated and detailed procedures require the
acquisition wrkforce to possess deep know edge and
experience in procurenent procedures. These conplicated
procedures also require nmuch nore tine to conplete. Wen
the legally allocated deadline is exceeded, the procurenent
procedure nust start over. The workload is vast. For
exanpl e, the AFPD conducted over 500 proceedings in FY 01,
which required the sanme nunber of review boards, each
consisting of at |east three personnel.

D. CONFLI CTS OF | NTEREST

Conflicts of interest are anong the greatest problens
that inpact public procurenent. The Wrld Bank reported
that the concept of conflicts of interest is neither
conprehended nor respected wthin politics and the
i ndustry. Nepotism plays a significant role in politics and

busi ness.

The SAC also reported various exanples of unethical
connections between corporate boards of directors and
politicians. The MOD procurenent programs W t nessed

instances of conflicts of interest. Mlitary officers have
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been nmenbers of corporate boards. In sone cases, their

mlitary occupation has been connected to the conpany’s

busi ness. These facts provide evidence of unethical
behavior and clearly indicate the existence of conflicts of

i nterest concerning politicians, the industry and the MOD.

E. ESSENTI AL  ELEMENTS LACKING IN POLAND' S ETH CAL
CULTURE, | NDUSTRY BUSINESS STANDARDS AND DEFENSE
REGULATI ONS
Based upon the preceding facts, many industry nanagers

clearly do not perceive or conprehend ethical concerns. In

their opinion, the only obligatory policies that they mnust
obey are the |laws stated specifically in the acts and the
codes previously nentioned. These acts provide general
frameworks for business conduct; however, they have
| oophol es, and they do not include guidance regarding the
specific interpretation of the procurenent policies. The
evidence further suggests that industry nmanagers may be
willing to exploit these existing |oopholes in the binding

procurement regulations and policies to wn the MDD

contracts.

A simlar situation exists within the MOD. The Polish
Law and additional regul ations governing public procurenent
are very strict, so these regulations |eave no room for
per sonal j udgment or busi ness deci si ons; however ,
mal practice, |oopholes, and abuses of special tendering

allow the required policies to be ignored or omtted.

Conpl ex procedures instill a tremendous burden on the
procurenment workforce. This along wth a high turnover of
personnel my l|lead to shortcuts or mstakes in the
procurenent proceedings. In addition, the low salaries of

procurenment personnel and the huge anobunts of noney
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involved in the MOD contracts may tenpt certain individuals

to abuse the existing policies for personal gain.

Too many Polish acquisition officials are insensitive
to ethical concerns, using the letter of |law as the bottom
line. In addition, a high turnover of personnel coupled
with insufficient training encourages |aw violations. Mst
definitely, this lack of training causes unethical

behavi or.

Cenerally, the Polish public procurenent |acks the

fol | ow ng:
Gui dance for procurenent personnel addressing
st andards of conduct.
Compliance to binding policies caused by corner
cutting or lack of training.
Sensitivity to ethical concerns caused Dby
di shonest individuals or insufficient know edge
of busi ness ethics.
Under st anding conflicts of interest.
A system that allows reporting and nonitoring
policy violations or m sconduct.
Pr ocur enent authorities that can advise on
busi ness conduct.

The product of this thesis will be a nodel for ethica

code and business standards, reflecting the problens

nmenti oned above. Col. Nowak, the head of the AFPD and

procurenent officers from the Land Forces Conmand, stated

that the nodel should be sinple and general because the

binding policies are prescriptive. Also, this thesis
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di scovered facts indicating that the nopdel should consi st
of broad guidance for the MDD procurenent personnel instead
of detailed and regulatory policies. This nodel could be

further inproved if needed.

As the evidence suggests, a lack of training mght
cause unethical actions, so training should be another
el ement of this nodel, especially enphasizing conflicts of
interest. Also enploynent of procurenent personnel outside
the MOD should be regulated. This regulation has to apply
to the workforce on every level of the MOD procurenent

or gani zat i on.

The MOD should exercise two roles: an advisory role
and a nonitoring role. Regarding the advisory role, there
are no entities other than the chain of command where
pr ocur enent per sonnel can seek advice in doubtful
situations. Legal councils can advise on natters of |egal
interpretation. Ethical problenms may ensue, however, even
when an individual obeys the law, there nmay still be grey
areas not defined by policies and advice should be provided

in these situations.

The nonitoring role of the MO should focus on
unet hical practice of “double enploynent.” For exanple,
mlitary officers or other governnment officials should not
be allowed to serve on corporate boards. This clearly
creates conflicts of interests. Post enpl oynment of
procurenment officials in enterprises conducting business
with the MOD should be forbidden for a certain period of
tinme. The issue of disclosing procurenent sensitive

infornmati on nmust be addressed because the facts show that
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unet hi cal access to information by unauthorized individuals
has | ed to abuses.
F. CHAPTER SUMVARY

This chapter analyzed the data collected during the
research for this thesis. This chapter focused on evidence
of illegalities regarding business interactions between the
i ndustry and the MOD. The concept of conflicts of interest
was al so presented. Chapter V will present conclusions and

reconmendat i ons.
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V. CONCLUSI ON AND RECOVMENDATI ON

A GENERAL

This research analyzed the current ethical issues
involved in the Polish MO acquisition programs and wll
propose a Formalized Ethical Program Additionally this
thesis will develop an Ethics Program | nplenmentation Mde
for the Polish MOD

B. RESEARCH QUESTI ONS
1. Primary

What is the current ethics environnent wthin the
Polish acquisition progranms and given that environnent,
what should be the essential elenents of a formal ethics
programfor the Mnistry of Defense (MD)?

Busi ness interactions between the Polish industry and
the MOD are not transparent. Numer ous exanples of
violations of law or alleged abuses confirm this state of
non-transparency. O d habits and expectations still exist.
Cul ture changes very slowly and the change often requires
an incredible effort of every stakeholder. The industry and
the MOD nust cooperate but both entities nust understand
that only clear, precise regulations and procedures
supported by ethical guidance can enhance col |l aboration. On
the other hand, energing commercial and free market
practices are creating a new environnment for business
conduct. Public confidence in Poland s acquisition system

is also increasing.
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2. Subsidiary

a. What specific guidance does Polish Law provide
with respect to ethics, business conduct and personal

st andar ds of conduct?

The Polish Law and procurenent regul ations very
preci sely describe the procedures as well as the duties and
responsibilities of public procurenent personnel. The

approach is extrenely prescriptive, which |eaves no room

for interpretation or per sonal busi ness j udgment .
Nevert hel ess, | oophol es In existing policies <create
opportunities for abuses and m sconduct. These acts and

regul ations do not address ethical concerns, which should
ensue when business is conducted in the currently conplex

Pol i sh envi ronnent .

As a result, the Ofice of the Public Procurenent
calls for developing and inplenenting an ethical code for
public procurenent organizations. The office initiative;
however, was limted only to nentioning this need in a

report on “Pathologies in Public Procurenent” (Ref.18).

b. How does the MOD inplenent and regul ate ethical
conduct wthin its acquisition personnel and defense
contractors?

The “Ceneral Regulation,” the Mlitary Service Act,
the Discipline Act, and the Financial Responsibility of
MIlitary Personnel Act address standards of conduct in a
very brief manner. The last two acts primarily describe

procedures and forns of punishment in case |laws and
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regul ations are violated. The Civil Code and the Trade Code
al so govern the MOD acquisition prograns.

The only guideline addressing ethical concerns within
the MOD procuring organizations is the Code of Professional
Responsi bilities inplemented by Col. Nowak, the head of the
Arnmed Forces Procurenent Departnent. It is not clear yet
how sufficient the Code is. It was inplenented a few nonths
ago and there was no data available to evaluate sufficiency
of the Code.

Cenerally, the MO does not clearly comunicate their
interest in ethical standards when cooperating wth
industry even though Ilaws and policies regulate this
cooperation. Wien it benefits the MOD, they often overl ook

t hese regul ati ons.

c. How does the Polish industry approach ethical

i ssues when conducting business with MOD?

The obligatory policies binding for the industry are
the Trade Code, the Cvil Code, the Public Procurenent Act
and those laws stated specifically in the codes nentioned
above. The industry managers did not seemto perceive or to
conprehend et hical concerns. In fact, nost i ndustry
managers seem oblivious of ethical prograns existing wthin

their own conpani es.

d. Wiat ethical 1issues currently ensue during

i ndustry and MOD procurenent ?

The limted MOD spendi ng worsened the financial status
of many conpanies. Stockholders increased the pressure on
the CECs to secure MO contracts. This created extrenely

strong incentives to do whatever was possible when
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conpeting for government contracts often at the expense of
ethics. Thus MO officials have reported collusion of

potential contractors and artificial price fixing.

Huge disparities exist between the l|low salaries of
procurement personnel and the huge anobunts of noney
involved in the MOD contracts. These disparities threaten

to undermne the integrity of procurenent officials.

Mlitary officers who serve as nenbers of corporate
boards, especially when their mlitary occupation is
connected to the conpany’s business raise further

suspi ci ons of wunet hical behavi or.

e. Based upon the current situation in Poland, what
shoul d be the essential elenents of an MOD ethics progranf
The research, which was conducted for this thesis,
indicates that an ethics program for the MDD shoul d consi st
of the following elenments (a nore detailed discussion of
t hese elenents is contained in Appendix 1):
General guidelines that address | aws and policies
Education on and the elimnation of conflicts of
i nt erest
Trai ning on current ethical concerns
The  dissem nation of i nformation regar di ng
unet hi cal conduct
Ef fective reporting procedures
Advi sory role of the Arned Forces Procurenent
Depart nent

Audi ting functions
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C. RECOMVENDATI ONS

The MD procurenent prograns  nust develop and
inmplenent a formalized ethics program However, ow ng to
the unique l|legal and cultural factors, and the absence of
any ethical prograns in the Polish public procurenment, any

proposed program shoul d sinply guide business conduct.

The MOD shoul d develop an ethical code and inpl enent
formalized Ethical Conduct Program wthin the MDD
procurenent organizations. This formalized program nmnust
enphasi ze conflicts of interest, since this concept is
recogni zed neither anmong mlitary officials nor anong the
acqui si tion workforce.

To avoid suspicions and allegation, the MO nust
clearly adopt standards wthin its own procurenent

organi zations when interacting with potential contractors.

The ethical code, supported by appropriate training,
would help the MOD inpose principles of ethical business
conduct. This code would also clearly communicate the MOD s

accept abl e standards of ethical business practices.

The MOD should regul ate enploynment of the procurenent
officials by conpani es that conduct business with the MOD
The recomended anendnent should specify procurenent
positions and time periods regarding post enploynent of

procur ement personnel .
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APPENDI X

THE ELEMENTS OF A PROPOSED MODEL FOR AN ETHI CAL CODE AND
BUSI NESS STANDARDS

Ceneral Cuidelines for the MOD procurenent personnel:

Fol Il ow binding | aws and regul ati ons regardi ng public
procur enent .

Follow the MOD internal procedures governing public
procur enent .

Act professionally by being objective and honest.
Report ethically doubtful behavior or procedures.

Report possible conflicts of interest, and request
exclusion from evaluation or solicitation activities
if such conflicts exist.

Do not disclose sensitive information regarding
procurenent proceedi ngs to any unauthorized party.

Do not accept any gifts of any form from potenti al
contractors or other parties.

Avoi d the appearance of unethical conduct
Advi sory Rol e of the MOD:

Advi se procurenent personnel on necessary |egal
et hi cal issues.

Advi se procurenent personnel on post-enpl oynent
i ssues.

Tr ai ni ng:
Anal yze any ethical problens encountered.

Provide feedback regarding problens reported or
experienced.

Clearly communicate |esson-learned conclusions to
procurenent organi zati ons and i ndivi dual s.

Enphasi ze the ethics of conflicts of interest.

Include the followng topics in the MDD s ethic
program

- Laws, regul ations and policies.
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- Distinction between legal, illegal, ethical and
unet hi cal conduct.

- Business ethics.

- Conflicts of interest.

- Sharp business practices.

- Ri sk nanagenent.

- Fraud and fraud indicators.

- Ethics nonitoring and oversight and controls and
audi ts.

Monitoring Role of the MOD:

Regulate and nonitor enploynent of procurenent
per sonnel outside the procurenent organizations.

Monitor procedures concerning the disclosure of
procurenent sensitive information

| nplenent and nonitor a training program that
enphasi zes busi ness et hics.
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