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ABSTRACT

This thesis analyzes rulings and court cases fromthe
General Accounting O fice, Arned Services Board of Contract
Appeals and Federal Court of Cainmns wth respect to
contract protests and disputes involving Performance
Speci fications.

Per f or mance Speci fications general ly | eave t he
contractor open to decide the best neans to acconplish the
work of a contract and deliver the product called for in
the contract. As conpared with Design Specifications,
which tell the contractor exactly the processes and
materials that nust be wused to acconplish the task
Performance Specifications only specify the final product
to be delivered and the paranmeters it wll fulfill or
operate wthin, and thus |eave the contractor open to
deci de the best processes and procedures to acconplish the

t ask.

The use of Performance Specifications in the Defense
acqui sition process has been mandated from the Secretary of
Def ense since 1994. The intent 1in wusing Performance
Specifications was to provide incentive to the contractor
to becone innovative and resourceful in performng the
contract and result in cost avoidances and savings to the

Federal Gover nnent.

This thesis examnes protests and disputes from the
above sources to evaluate the use of Per f or mance
Specifications to date and conpiles any patterns of success
or failure that can then be passed on to today’s

acqui sition workforce.
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. 1 NTRODUCTI ON

A. PREFACE

1. Pur pose

This research analyzes rulings from the Cenera
Accounting Ofice, Armed Services Board of Contract
Appeals, and Court of Federal dains where Performance
Specifications and Standards were an integral issue in the
di spute or litigation.

2. Benefits of Research

This thesis is intended to primarily Dbenefit
Departnment of Defense acquisition activities, in regards to
t he managi ng and drafting of performance specifications and
standards. The critical revieww Il facilitate acquisition
decision-making regarding the nost effective neans of
enpl oyi ng performance based contracting.
B. BACKGROUND

On 29 June 1994, then Secretary of Defense, WIliamJ.
Perry, issued a Menorandum directing the use of commerci al
performance specifications and standards in lieu of
mlitary specifications and standards, unless no feasible
commercial specification would suffice. [Ref. 9] Because
of this change, the acquisition community was forced to
devel op new standards, processes and neans of conducting
busi ness rather than just citing established, |engthy and

somewhat cunbersome mlitary specifications.

The use of performance specifications had the
potential to cause sone concern for the acquisition
community as a whole. Chief anong these was how the
acqui sition comunity was to dr af t per f or mance

specifications and standards w thout them becom ng design
1



specifications and standards. The second problem was
developing a nethodology that would cover all t he
requi renents of an acquisition w thout creating cunbersone
requi renents. The gquideline was to tell the contractor
what needed to be done but not how to do it. The goal was
to adhere to the direction of Secretary Perry’'s Meno and to
encourage innovation and new thinking from industry that
would |ower costs, produce better results and encourage

i nnovati on.

This thesis examnes how the acquisition community
responded to Secretary Perry’'s Mno by looking at the
contract protest and dispute processes to analyze where
performance specifications and standards have fallen short
in achieving desired results. From this study, the
researcher will provide recomendations for Governnent
contracting personnel to wuse in drafting perfornmance

specifications and standards and managi ng performance- based

contracts.
C. RESEARCH QUESTI ONS
1. Primary Research Question

In what ways has the use of Performance Specifications
resulted in contract protests, disputes and litigation in
Federal contracting, and how can these decisions and
rulings be used to elimnate problems wth using
per formance specifications?

2. Secondary Research Questions

a. Wiat is the background and history of the
directed use of performance specifications and
st andar ds?



b. Does there exist a commonality or trend in the
protest and litigation of cases associated wth
usi ng performance specifications? |If so, what are

the commonalities or trends?

c. What recomendati ons for changes can be nade
to enhance the use of perfornmance specifications and
standards in Federal contracting?

D. SCOPE

The scope of this thesis includes: (1) a historical
review of performance specifications and standards and a
conparison with current regulations and directives; (2) A
review of Armed Services Board of Contract Appeals (ASBCA)
cases involving performance specifications and standards
since January 1995; (3) A review of General Accounting
Ofice (GAO protest decisions involving performance
specifications since January 1995; (4) A review of Court of
Feder al Cl ai nms (CoFC) cases i nvol vi ng per f or mance
specifications since January 1995; and (5) A sumary
anal ysis of al | cases that attenpts to find any
simlarities in the cases nentioned above. 6) Finally,
concl usi ons, reconmendations for changes in the application
of performance specifications and recomendations for

further study are provided.

The scope of this thesis wll not include agency
protests even though resolution at the |owest possible
level is the preferred nethod in all contract protests and

di sput es.



E. METHODOL OGY
The nethodology used in this thesis research consists

of the follow ng steps.

1. Conduct a conprehensive |literature search of
thesis reports, Internet -based materials and
other library information resources dealing with

per formance specifications and standards.

2. Review all cases from GAO, ASBCA, and CoFC since
January 1995 deal i ng W th per f or mance

speci fications and standards.

3. Analyze all reviewed cases and collate conmon
successes and failures of using performance
speci ficati ons.

F. ASSUMPTI ONS AND LI M TATI ONS

This thesis is limted to protests and disputes that
i nvol ve performance specifications as an integral elenent
of the protest or dispute but not cases wherein design
speci fications should have been used instead of performance
speci ficati ons. The rationale for this decision is that
this research is focused on the application of performance

specifications and the justification for their use.

This thesis analyzes only those cases that occurred
from January 1, 1995 to January 1, 2002. The reasoning
used for this decision is that perfornmance specifications
were not mandatory until July 1994, at which tine training
and indoctrination in their use was conmonly available.
The primary assunption in this study is that the reader is
famliar with the basic Federal acquisition contracting

process and the inplications of using performance



specifications in lieu of design specifications. However,
a brief overview of the acquisition process is provided.
H. ORGANI ZATI ON OF THE THESI S

Following this opening chapter, Chapter 11 provides
background on the evolution and devel opnent of performance
specifications along with a brief history on their use.
The contracting process is briefly reviewed along wth a

nore in-depth discussion of the protest and dispute

processes.
Chapter 11l focuses on a review of cases. First GAO
protest decisions are reviewed. Next, ASBCA Cases are

reviewed, and finally cases heard before the CoFC are

revi ewed.

Chapter |V focuses on case analysis and provides a
summary of cases in which common trends between cases are

presented and examni ned.

Chapter V provides conclusions, recomendations, and
answers to the research questions and includes suggested

areas of further research
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1. BACKGROUND

A. | NTRODUCTI ON
Chapter 1l provides the background and reference point
from where case analysis will be done. In this chapter

the revolution to the nandated wuse of per f or mance
specifications in contracting 1is discussed. A Dbrief
history of acquisition reform and how performance based
contracting becane the contracting nethod of choice in
today’ s acqui sition envi r onnent IS al so present ed.
Additionally, the protest process is defined and discussed
and details are given on how the protest process differs
from the disputes process. Finally, the disputes process
is exam ned through the various levels of Courts and the
various triggering nechanisns that |ead to each activity of
t he di sputes process are detail ed.

B. BACKGROUND: EVOLUTI ON OF PERFORMANCE SPECI FI CATI ONS
AND HI STORY

In 1993, President WIlliam dinton tasked Vice-
president Al Gore with the responsibility for conducting a
conpl ete review of how the Federal Governnent operated and
conducted busi ness. Specific agenda itens included
identifying inefficiencies in the current systens that,
when changed, could produce cost avoidances, savings and
reductions in spending. The Departnent of Defense (DoD)
was specifically targeted for a conplete *“bottomup”
revi ew. From this review, the panel on the National
Performance Review nmade specific recomendations that
agencies “avoid Government wunique requirenments and rely

nmore upon the comrerci al marketplace.” [Ref. 9]



| medi ately after this review, upon direction from
Secretary Perry, the Deputy Under Secretary of Defense
(Acquisition Reform chartered a Process Action Team to
make specific recommendati ons on how the DoD shoul d proceed
in the new acquisition environnment. The Process Action
Team Report entitled, “Blueprint for Change” <created
specific recomendations for inplenenting the wuse of
comer ci al speci fications and st andar ds in DoD

acquisitions. [Ref. 9]

In June of 1994, Secretary Perry issued a |inchpin
menor andum that changed acquisition and contracting and
created fundanmental changes in the ways in which industry
and Governnent conducted business. In his nmenorandum to
the Secretaries, Under Secretaries, and Agency Heads,

Secretary Perry nmandated that all DoD activities use
performance and conmercial specifications and standards in
lieu of mlitary specifications and standards, unless no
practical alternative exists to neet the wuser’s needs.”
[ Ref. 9] Sweeping changes to a fundanental paradigm were
inmplemented in a few short pages of direction to the DoD
acqui sition conmunity.
C. DEFI NI TI ONS

1. Per f ormance Specifications

Per f or mance speci fications are, “Techni ca
requi renments that set forth the operational characteristics
desired for an | TEM They indicate what the final product
must be capable of acconplishing rather than how the
product is to be built or what its neasurenents,
tol erances, or other design characteristics nmust be.” [Ref.
8: p. 394] In summary, Performance Specifications tell the

contractor what is needed as to form fit and function, and
8



do not specify exactly how to acconplish the task or nake
t he product.
2. Desi gn Specifications

Desi gn speci ficati ons, “...set forth preci se
measur enent s, t ol erances, materi al s, i n- process and
fi ni shed- product tests, quality control measur es,

i nspection requirenents, and other specific information.”
[Ref. 8: p. 185] In general, design specifications specify
fromstart to finish howthe itemis to be built (including
material conposition and markings), tested, packaged and
del i ver ed.

3. Pr ot est

“Protest,” means a witten objection by an
interested party to any of the follow ng:

(1) A solicitation or other request by an

agency for offers for a contract for the
procurenment of property or services.

(2) The cancellation of the solicitation or
ot her request.

(3) An award or proposed award of the
contract.” [Ref 5]

D. THE CONTRACTI NG PROCESS

The Contracting Process can be represented by six
i nterlocking phases. Figure 2.1 displays the Contract
Process as a subset of the acquisition process. The
process begins with the identification of a need. The need
may have been identified as part of National Security
Strategy devel opnent, such as in a new fighter aircraft, or
it mght be at the organizational |evel, such as requesting
services to clean buildings or provide  supplies.
Regardl ess, the process begins with this identification of

need. Once the need is identified and a material sol ution
9



to that need is determned to be required, the Acquisition
Pl anni ng Phase can begi n.

In Acquisition Planning, the organi zation deci des upon

t he best course of action to pursue in solving the materi al

need. Market research s conducted and alternative
solutions are analyzed. The goal in this step is to
identify already existing Commercial -Of-the-Shelf (COTS)
material or services that can neet the need. During this

phase, and concurrent with market research, the I|evel of
conpetition in the marketplace is evaluated to assist in
determ ning the best nethod of contracting. Additionally,
and if required due to threshold, pre-solicitation
conf erences and announcenent s in Feder al Busi ness
Qpportunities (Fed Biz Ops)(fornmerly Commerce Business
Daily) are conducted and drafted. Finally, the best
contracting nethod (sealed bid or conpetitive proposal) and
contract specifics such as deliverables, dates  of
performance, and, again if necessary, source selection
pl anning and evaluation criteria are decided upon and

solidified.

The next phase, the solicitation phase, involves
actual announcenent and solicitation of the contract. As
nmenti oned above, if the contract is over $25, 000 then
announcenent in Fed Biz Ops is required. Addi tionally,
evaluation is needed if the contract will be Small Business
Set Aside, sole source or if it falls into other socio-
econom c prograns. The goal of the solicitation is to
maxi m ze conpetition and achieve w dest dissemnation to

qual ified responsive and responsi bl e bi dders and of ferors.

10



The third phase in the contracts process involves
evaluation of the potential sources depending upon
responsiveness to the Invitation for Bid (IFB) or the
Request for proposals (RFP). The Source Sel ection process
can take many fornms depending upon the conplexity and
dollar value of the procurenent. Conpl ex, high dollar
val ue acquisitions may involve a Source Selection Authority
(SSA), Source Selection Advisory Council and finally a
Source Sel ection Evaluation Board. Most inportant in the
phase is strict adherence to the Source Selection Plan
(SSP) noted in the previous phase. Sonme criteria that the
board or deciding authority should consider are price,
schedul e, past performance, responsiveness to the bid or
proposal, responsibility for achieving the contract intent,
conpetitive factors conpared with other respondents and
finally criteria as outlined in the SSP and called for in
the FB or RFP

Once Source Selection is conplete or the Conpetitive
Range established, negotiations can take place. Agai n,
negotiations can range from sinple to conplex depending
upon the conplexity and requirenment of the solicitation.
Negotiations can take place with all respondents in the
conpetitive range for conpetitive pr oposal type
solicitations. Once the final Source is selected,
debriefings can take place. Debriefings allow unsuccessful
offerors to gain an understanding of why their proposal was
not adequate and can have training value in nmaking
unsuccessf ul of ferors nor e conpetitive in future

solicitations.

11



Finally, Contract Award takes place. Again, depending
upon the dollar value of the contract and the potenti al
oversight for sonme soci o-econom c programs, announcenent of
award in Fed Biz Ops or other approved announcenent systens
may be required. Lastly, the <contract passes into
monitoring, admnistration, and closeout upon successful

conpletion of the contract terns and conditions.

/ Organi zation's M ssi on
\ 4

Det er mi nati on of Need
4

Det er mi ne Requi renents

v

Def i ne Requirements

N

/_ Acqui sition Planni ng Phase

v

Solicitation Phase

Acquisition process v

Contract Process Sour ce Eval uation/ Sel ection

< Negoti ati on Phase

v

Contract Award Phase

v

\ Contract Adm nistration

/

Owner shi p Phase

v
Di sposal Phase

Figure 2.1: The Acquisition and Contracting Process [From
Ref. 6]
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E. THE PROTEST PROCESS

A protest is a conplaint by a contractor or interested
party against a contracting agency alleging that the agency
has failed in carrying out the contract process in a proper
manner. Usually this conplaint will involve allegations of
procedural violations or clains of bias. Protests are
filed with the GAO or an agency board with a copy filed
with the contracting officer. As nmentioned in Chapter I,
the scope of this thesis will not include agency protests
even though resolution at the | owest possible level is the

preferred nmethod in all contract protests and disputes.

Since 1984, with the inception of the Conpetition in
Contracting Act (CICA), GAO has had responsibility for
oversight of contract protests. Additionally, if the
contractor believes the GAO decision was incorrect, he can
appeal through the CoFC (a process which is discussed

further on in this chapter).

The protest process was designed to be a sinple non-
adm nistratively burdensone process for contractors to

bring conplaints in contracting to independent third party

review. The process was instituted to ensure that ill egal
or questionable practices were brought to light, and to
ensure that an environnent of |evel conpetition was

mai ntained for all who wanted to conduct business wth the
Federal Governnent. For the <contracting officer, the
process can be particularly onerous as there are reporting
requi rements and reviews that are conducted once a protest

is filed, and the process nmay place the acquisition “on

hol d” pendi ng resol ution.
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The process starts with the filing of a protest. The
protest can be as sinple as a letter to the GAO specifying

a protest of award. The only requirenents are that the

prot est :

(1) Include the nane, address, and tel ephone
and facsimle (fax) nunmbers of the protester (or
its representative, if any);

(2) Be signed by the protester or its
representative;

(3) ldentify the contracting agency and the
solicitation and/ or contract nunber;

(4) Set forth a detailed statement of the
| egal and factual grounds of protest, including
copi es of rel evant docunents;

(5) Set forth all information establishing
that the protester is an interested party for the
pur pose of filing a protest;

(6) Set forth all information establishing
the tineliness of the protest;

(7) Specifically request a ruling by the
Conmptrol l er General of the United States; and

(8) State the form of relief requested. 4
CFR 8 21.1(c). [Ref. 2]

The letter can be nmiled, faxed or hand delivered to
the GAO in Wishington, D.C When deciding to file a

protest, two significant considerations nust be consi dered.

First, a person filing a protest nust be an interested
party. An interested part is defined as “an actual or
prospective bidder or offeror wth a direct economc
interest in the procurenent.” [Ref. 2] The person nust be
able to prove sone tie to the acquisition, such as show ng
how he would have benefited if the award had been handl ed

differently.
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Secondly, the protestor nust submt the protest within
certain tinme constraints. The general rule is that a
protest nust be filed within 10 days from when the

protestor “knew or should have known the basis for the

protest whichever is earlier.” [Ref 8 Oher rules are as
fol | ows:
1. Protests al | egi ng i nproprieties in a

solicitation must be filed prior to bid opening
or the tine set for receipt of initial proposals
if the inproprieties were apparent prior to that
timte. 4 CF.R 8§ 21.2(a) (1).

2. A solicitation defect that was not apparent
before that tinme nust be protested no |ater than
14 days after the defect becane apparent. 1In
negoti at ed procurenents, if an al | eged
impropriety did not exi st in the initial
solicitation but was l|ater incorporated into the
solicitation by an anmendnent, a protest based on
that inpropriety nust be filed before the next
cl osi ng time est abl i shed for submtting
proposals. [Ref. 2]

Once the protest is filed, the GAO conducts an initial

evaluation of its nerits and, if necessary, schedules and

conducts heari ngs. Procurenents that are under protest
cannot be awarded and work nmy not proceed until the
protest has been resol ved. The GAO will decide protests

wi thin 100 days of the protest being filed.
F. THE DI SPUTES PROCESS

The governing |law dealing with contract disputes is
the Contract Disputes Act of 1979 (CDA), 41 U.S.C 601-613
This act provides an avenue for contractors to bring clains
against the Governnent involving disputes in contracts.

The act provides the requirenents, processes and procedures
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that nust be foll owed. The disputes process is displayed
in Figure 2.2 bel ow

The di sputes process begins with the filing of a claim
by the contractor. “Claim neans a witten demand or
witten assertion by one of the <contracting parties
seeking, as a matter of right, the paynent of nobney in a
sum certain, the adjustnment or interpretation of contract
terms, or other relief arising under or relating to the
contract.” [Ref 5] Clainms over $100,000 nust be certified
in accordance with FAR Part 33.207. Claims can be
submtted within six years from the occurrence of the

incident requiring the claim

Once the <claim is submtted to the Contracting
O ficer, he nust decide how to handle the claim The
preferred nethod is to engage the contractor in discussions
and resolve differences at the | owest possible |evel. | f
differences cannot be resolved, the Contracting Oficer
will issue his decision in a formal letter that outlines
al | perti nent facts, supporting docunent ati ons and
rationale for the decision. Additionally, the letter nust
contain wording as outlined in FAR Part 32.11. The letter
is referred to as the Contracting Oficer’s Final Decision
(COFD) .

The COFD nmust be issued within sixty days from the
receipt of the claim for clains under $100, 000. For claim
over $100,000 the Contracting Ofice may take longer to
decide, but nust notify the contractor within 60 days of
his decision to take additional tine. Once the COFD is
i ssued, the contractor nust decide if he wants to continue
t he di sputes process, or accept the COFD as resol ution.
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Appeal s of the COFD can take two forns. First, the
contractor can appeal to the ASBCA. Second, the contractor
can file suit in the CoFC At the ASBCA, the contractor
can pursue Alternative Di spute Resolution (ADR) or request
vari ous types of hearings. ADR is a much abbreviated and
| ess expensive approach for both the Governnent and the
contractor to take. Each venue has nuch the sane
jurisdiction, but rules of evidence and formality of
proceedings differ greatly from Agency Boards, ASBCA
Hearings and ADR, to CoFC formal litigation. Each of these
tracks is discussed bel ow

1. Arned Services Board of Contract Appeals

The ASBCA was established in My 1962. It was
designed to hear appeals: “(a) pursuant to the Contract
Di sputes Act of 1978 (41 U. S.C. Sect. 601, et seq.), (b)
pursuant to the provisions of contracts requiring the
decision by the Secretary of Defense or by a Secretary of a
MIlitary Department or their duly authorized representative
or board, or (c) pursuant to the provisions of any
directive whereby the Secretary of Defense or the Secretary
of a Mlitary Departnment has granted a right of appeal not
contained in the contract on any matter consistent with the

contract appeals procedure.”. [Ref. 1]

Appeals to the ASBCA nust be filed with the ASCBA and
a copy sent to the Contracting Oficer no later than 90
days from receipt of the COFD. Appeal s can take any form
but nust conformto the foll ow ng requirenents:

A notice of appeal should indicate that
an appeal is being taken and should identify the
contract (by nunber), the departnent and/or
agency involved in the dispute the decision from
which the appeals taken, and the anmount in
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dispute, if known. The notice of appeal should be
si gned personal |y by t he appel | ant (the
contractor taking the appeal), by the appellant's
duly authorized representative or attorney. [Ref.

2]

Once the notice of appeal is filed and docketed
(assigned a nunber) by the ASBCA, the appellant has
thirty days to file the detailed conplaint or pleading
with all pertinent information. The Governnent will, in
turn, file a reply to the conplaint within thirty days
after receipt of the conplaint. The reply nust address
each specific allegation of the appellant, either
denying or affirmng each and present the proposed
def ense, matters  of law and any other relevant
i nformati on. Finally, wthin thirty days of docketing
notice, the Governnment is required to submt to the
ASBCA a Rule 4 File, which generally consists of:

(1) The decision fromwhich the appeal is taken;

(2) The contract, i ncl udi ng perti nent
speci fications, anmendnents, plans, and draw ngs;

(3) Al correspondence between the parties
relevant to the appeal, including the letter or

letters of <claim in response to which the
deci si on was issued,

(4) Transcripts of any testinony taken during the
course of pr oceedi ngs, and affidavits or
statements of any wtnesses on the natter in
di spute made prior to the filing of the notice of
appeal with the Board; and

(5) Any addi ti onal i nformation consi dered
relevant to the appeal. [Ref 2]

The Contract Disputes Act of 1978, 41 U S.C. § 607,
states that boards of contract appeals "shall provide to
the fullest extent practicable, informal, expeditious,
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and I nexpensive resolution of di sputes.” [ Ref . 2]
Di spute resolution at the earliest stage feasible, by

the fastest and |east expensive nethod possible,

benefits both parties. To this end, the ASBCA has
created ADR procedures. Both parties nust nutually
agree upon ADR Sone nore prevalent types of ADR
i ncl ude:

1. Settlenment Judge: A settlenent judge is an
adm ni strative judge or hearing exam ner who w ||
not hear or have any format or informal decision-
making authority in the appeal and who is
appointed for the purpose of facilitating
settl enment. In many circunstances, settlenent
can be fostered by a frank, in-depth discussion
of the strengths and weaknesses of each party's
position with the settl enent judge. The agenda
for nmeetings with the settlenent judge wll be
flexible to acconmmobdate the requirenents of the
i ndi vi dual appeal . To further the settlenent
effort, the settlenent judge nmay neet wth the
parties either jointly or individually. A
settl enment j udge' s recommendat i ons are not
bi nding on the parties.

2. Mni-trial: The mni-trial is a highly
flexible, expedited, but structured, procedure
where each party presents an abbreviated version
of its position to principals of the parties who
have full contractual authority to conclude a
settlement and to a Board-appointed neutra
advi sor. The parties determne the form of
presentation without regard to custonmary judicial
proceedi ngs and rules of evidence. Princi pal s
and the neutral advisor participate during the
presentation of evidence in accordance with their

advance agreenent on procedure. Upon concl usi on
of these presentations, settlenent negotiations
are conduct ed. The neutral advisor my assi st
the parties in negotiating a settlenent. The
procedures for each mni-trial will be designed
to neet the needs of the individual appeal. The
neut r al advi sor's reconmendat i ons are not
bi ndi ng.
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3. Summary Trial: Wth Binding Decision: A
summary trial with binding decision is a
procedure whereby the scheduling of the appeal is
expedited and the parties try their appea
informally before an admnistrative judge or

panel of judges. A summary, "bench" decision
generally will be issued upon conclusion of the
trial or a sumary witten decision wll be

issued no later than ten days followng the |ater
of conclusion of the trial or receipt of a trial
transcri pt. The parties nust agree that
deci sions, rulings, and orders by the Board under
this method shall be final, conclusive, not
appeal abl e, and nay not be set aside, except for
fraud. Al'l such decisions, rulings, and orders
have no precedential val ue. The length of tria
and the extent to which scheduling of the appea

is expedited will be tailored to the needs of
each particular appeal. Pretrial, trial, and
post-trial procedures and rules applicable to
appeals generally will be nodified or elimnated

to expedite resolution of the appeal.

4. O her Agreed Methods: The parties and the
Board may agree wupon other informal nethods,
which are structured and tailored to suit the
requi rements of the individual appeal. [Ref. 2]

If ADR is not the choice for dispute resolution, then
normal procedures of the ASBCA cone into effect. Once all
docunentation has been submtted, the ASBCA decision
process includes discovery, subpoenas, notions, conferences
and fornmal hearings. If ADR is not chosen, the follow ng

abbrevi ate proceedings are al so avail abl e:

1. Subnmission without a Hearing: Either party
may elect to waive a hearing or to subnmt its
case upon the record before the Board, as settled
pursuant to Rule 13. Subm ssion of a case
Wi t hout hearing does not relieve the parties from
the necessity of proving the facts supporting
their al | egati ons or def enses’ Affidavits,
deposi tions, adm ssi ons, answer s to

20



interrogatories, and stipulations nay be enpl oyed
to supplenent other docunentary evidence in the

Board record. The Board my permt such
subm ssions to be supplenmented by oral argunent
(transcribed if requested), and by briefs

arranged in accordance with Rule 23.

2. Expedited Procedures: In appeals where the
amount  in dispute is $50,000 or less, the
appel l ant nay elect to have the appeal processed
under a SMALL CLAIMS (EXPEDI TED) procedure
requiring decision of the appeal, whenever
possi bl e, within 120 days after the Board
receives witten notice of the appellant's
election to utilize this procedure.

3. Accel erated Procedures: In appeals where the
amount in dispute is $1 00,000 or less, the
appel lant may elect to have the appeal processed
under an ACCELERATED procedure requiring decision
of the appeal, whenever possible, within 180 days
after the Board receives witten notice of the
appellant's election to utilize this procedure.
[ Ref . 2]

Appellants may also file a notion for summary
judgnment, where the facts of the case are not called into
guestion and the decision is based wupon the witten
subm ssi on of records. [f summary judgnent is denied, the
case goes before the board for decision. After the
decision is issued, either party can submt a notion for
reconsideration to the board within thirty days. |If either
party is still not satisfied, or if the appellant decides
to sue, that suit or appeal can be brought to the CoFC
Subm ssion to the CoFC involves |egal proceedings that are
not within the scope of this thesis, but CoFC cases are
revi ewed for cont ent deal i ng W th per f or mance

speci fi cati ons.
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Claim Asserted
(Claims over $100,000
must be certified)

60 DAYS

Contracting Officer’s
Final Decision (COFD)

12 Months

90 DAYS

U.S. Court of Federal
Claims

Agency Board of
Contract Appeals

60 DAYS

90 DAYS

Court of Appeals for the
Federal Court

(With Approval of Attorney

General)

U.S. Supreme Court
(Writ of Certiorari)

Figure 2.2: Disputes Process [From Ref.7]
G CHAPTER SUMVARY
This chapter provided a brief overview of the

contracting process by breaking it

t hat a representative
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Addi tionally, this chapter reviewed the Protest and
D sputes process and described certain activities that take
place in each process including ADR  expedited and
accel erated procedures. Finally, this chapter highlighted
several avenues open to a contractor to bring disputes and
clains against the Federal Governnent. These avenues
i nvol ve varying degrees of conplexity fromthe nore conpl ex

and expensive to the sinple and relatively inexpensive.
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[11. CASE REVI EW

A. | NTRODUCTI ON
This chapter
fromthe GAO ASBCA and CoFC.

speci fic performance specification issues are sumari zed,

t hat revi ewed

Only cases that dealt with

outlines the cases wer e

anal yzed and presented. For the purposes of this chapter,

specific elenments of the cases, as outlined below, are

pr esent ed.
I V.
B. DATA COLLECTI ON

Case commonalities are discussed

in Chapter

Cases were drawn from accessing Lexis-Nexis with the

followi ng search criteria and results:

Lexi s-Nexis Library Search Criteria Results
Comptrol | er Ceneral Per f or mance 20 Cases
LI BRARY: M LTRY Speci fication* AND
date > January 1,
FI LE: COMGEN 1995
Armed Services Board | Performance 36 Cases
of Contract Appeals Speci ficati on* AND
: date > January 1,
LI BRARY: M LTRY 1095
FI LE: ARVSER
Federal Court of Per f or mance 69 Cases
Cl ai ns Speci fication* AND
: date > January 1
LI BRARY: M LTRY :
1995
FI LE: CLAI M5
Table 3.1: Summary of Data; Devel oped by the researcher.

As can be seen from Table 3.1, there were 125 cases

drawn from the Lexis-Nexis Database. Lexi s-Nexis is an

online repository of |egal cases heard through all |evels
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of the United States Court System and Boards of appeal.
Lexis-Nexis is wdely accepted as a highly reliable and
exhaustive research tool for |egal cases, current events
and other information necessary to the professional data
resear cher. The cases selected for this thesis represent
over 1500 pages of case material that had to be carefully

reviewed for relatedness to the thesis focus.

Each case was reviewed in order to decide if the case
dealt with a salient Performance Specification issue or if
the case was presented from the database for the sole
reason that it nentioned part of the search criteria
“Performance Specifications.” Whil e sone cases were self
evident from reading the header notes nany cases had to be
conpletely reviewed and evaluated. |In order to track cases
and at the sane tinme capture notes, the researcher
devel oped an Access database that enabled sone degree of
ease in collating information. The follow ng categories of

data notes were taken:
Agency- GAQO, ASBCA, CoFC

Contracting Agency- Arny, Navy, Air Force,
etc.

Case Nunber- Docketed Nunber
Case Nane

Type of Contract- Construction, Supplies or
Servi ces

Nomencl at ure of purchase

Type of Cdaim Equitable Adjustnent, Appeal
of COFD, etc.

Qut cone- Sust ai ned, denied
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Gover nnent | ssue- Gover nnent opinion as
present ed

Cont r act or | ssue- Cont ract or i ssue as
present ed

Salient |Issue of Opinion- Ruling activity
opi ni on

Resear cher Notes

The case review of 125 cases revealed only twenty-one
cases in total that dealt specifically with issues relating
to the use of performance specifications. O these, eight
were from the GAO eleven were from the ASBCA, and the
remai ning five were fromthe CoFC
C. CGENERAL ACCOUNTI NG OFFI CE PROTEST CASES

1. Matter of: Dani el Technol ogy |Incorporated. B
288853, Decenber 13, 2001
This protest involved the use of per f or mance

speci fications to pur chase nodi fi ed Sony M ni Di sk
recorders. The recorders were commercial-off-the-shelf but
required nodifications for specific purposes as requested
by the Navy. In this case, the Protestor knew he was the
only one that could perform the nodifications and provide
t he accessories. The Protestor had no intention to sell
the nodifications to the successful offeror (Mneroff) and
protested the award of the contract.

The protestor’s argunent was that Mneroff could not
nmeet the requirenents of the offer because the Daniel did
not intend to provide its equipnent to Mneroff. The
proposals contained the sane performance specifications
(photocopies of each other) and both nmet the broad
performance specifications of the proposal. The Protestor

conceded that his performance specifications were not
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proprietary. The GAO held that whether or not M neroff was
able to deliver the required units is a matter for Contract
Adm ni stration and not a basis for protests. The prot est

was deni ed.

VWiile this protest was denied because actua
performance is not a matter for the GAO to decide, the
acqui sition probably could not be fulfilled because the
Protestor had no intention of selling the required
accessories to Mneroff to conplete the contract. Unl ess
M neroff was able to develop different equi pment that stil
met the contract, it would have needed to be re-conpeted.
Wiile using Dbroad performance specifications fosters
greater conpetition, it can lead to problens when only one
source is able to fulfill the contract.

2. Matter of: Signals and Systens I|ncorporated, B
288107, Septenber 21, 2001

In this case, the protestor’s (Signals and Systens
incorporated) main argunent was that the Arny failed to
adequately plan for the procurenment and caused a situation
of conpelling wurgency and sole source procurenent in
awarding a contract to KDS <controls | ncor por at ed.
Additionally, the protestor clained the Arny purchased nore
than what was required to neet its immediate needs for

HVMW engi ne el ectrical start systens.

The Arny took nearly two years to draft a performance
speci fication to neet this second non-conpetitive
acquisition, and when faced with an i medi ate need procured
twice as many systens as what was required to neet its
ur gency. The protestor clained that the Arny failed to
plan for this acquisition and failed to neet conpetition

requirements. VWile the GAO was clear to nmake a
28



distinction between urgency for safety of personnel, it
sustained the protest because the Arny went above and

beyond what was i nmediately required

The two salient Issues here were performance
specifications and procurenent planning. Dealing solely
wth per f or mance speci fications I ssues, this case

represents how the Arnmy put itself in a situation of
exi gency by using performance specifications. The Arny
used the excuse of not having an adequate performance
specification to back-up its claim of urgency. Use of
performance specifications and the inability top draft an
acceptable performance specification should not be an
excuse for sol e-source or urgent procurenents.

3. Matter of: Ellicott Engineering |ncorporated, B
282382. June 23, 1999

In this protest, the protestor, Ellicott Engineering
Inc., submtted a bid for chain to be used in dam gates
The Invitation for Bid (IFB) clearly laid out requirenments
to be followed including a requirement that materials
conform to an industry standard (ASTM. Ellicott
Engi neering subnmitted a bid with substituted nmaterial, and
made this protest on the assunption that it was the
Governnent’s responsibility to prove his material did not

nmeet the performance requirenents of the specification.

The GAO held that the substitution was substantial
enough to warrant a finding of non-r esponsi veness.
Additionally, the GAO held that it is the contractor’s
responsibility to prove that substituted material w Il neet

requi renents and not the Governnent’s responsibility.
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The protest was denied and the bid was upheld as non-
responsive. \Wile performance specifications are neant to
i ncrease contractor innovation to neet requirenments, the
contractor still maintains the responsibility for proving

he has neet all requirenents of the solicitation.

4. Matter of : Chadwi ck- Hel nut h Conpany
| ncorporated, B-2796721.2
In this case, the protestor, Chadwi ck- Hel mut h,

protested an overly restrictive Request for Proposal (RFP)
for a Navy procurenent for software. The protestor clained
that the performance specifications were unrealistic as
witten and not able to be acconplished. Specifically, the
contractor cl ai med t hat a requi rement for 100%
conpatibility with all other systens being run was not

acconpl i shabl e.

The GAO agreed with the contractor in this case. The
performance specification was poorly witten and was overly
restrictive. Additionally, the requirement was witten so
that only one conpany, the incunmbent contractor, would be
able to satisfy all the requirenents of the solicitation.
Per f ormance specification should be witten in a manner in
whi ch conpetition is excluded. Additionally, the GAO
upheld the principle that restrictions can only be up to

the agency’s needs and not exceed what 1is actually
required.
5. Matter of: Caswell International Corporation, B

278103, Decenber 29, 1997
The protestor, in this case, protested the award of a
contract for target equipnent. The protest was based upon
many of the sanme argunents held in the above case. Caswell

claimed that the requirenents were overly restrictive and
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excl uded conpetition. The Governnent maintained that the
requi r ement for 100% interoperability wth existing
equi prent was a safety issue and necessary for deploynent

and training concerns.

The GAO evaluated the Arny's requirenment for 100%
interoperability as a necessary concern and denied the
pr ot est . The Arny argued that if it were to deploy with
non-interoperable equipnent, it would not be able to

performcrucial training needed for m ssion readi ness.

Once again, the key requirenent is that t he
restrictions can only neet the agency’s need and not exceed
it. In this case, even though conpetition was stifled, the
restrictions were necessary for operation wth already
exi sting equi prment.

6. Matter of: Henschel Incorporated., B 275390.5.,
May 14, 1997

In this case, Henschel Inc., initiated a protest of
award for a Digital Air Flow Panel procured by Defense
Logi stics Agency. The proposal specified a brand nane
part, but allowed for brand nanme or better. The protest
was initiated because Henschel believed that that the
winning offeror failed to technically prove that its
supplied part net all performance specifications and also

beat Henschel ' s panel .

The GAO upheld this protest on the basis that DLA
failed to prove that the winning offeror’s panel could neet
or exceed Henschel ’ s panel . Addi tional ly, upon
investigation, the GAO determned that the w nning panel
could not neet the perfornmance specifications and was

inferior to the Henschel part specified in the proposal.
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In this case, the GAO upheld that offerors nust provide
proof that their proposals neet perfornmance specifications
even when the specification specifies “brand nane or
better.”

D. ARMED SERVI CES BOARD OF CONTRACT APPEALS DI SPUTES

1. Matter of: Stemaco Products |ncorporated. Case #
51599, August 20, 2001

In this case, Stemaco Products | ncorporated, a
manuf acturer of Kevlar Helnmets, requested an equitable
adjustnment for adding additional Ilayers of Kevlar to
hel mets in order to exceed performance specifications. The
contractor chose not to use another subcontractor that had
a proven nethod for |layering Kevlar but chose to add
addi tional layers to achieve an additional margin of safety

Wi th the performance specifications.

The Board held that since the design could be proved
to neet performance specifications if the alternate nethod
was used, Stemaco’'s choice to use an alternate nethod
pl aced financial liability on the contractor and not on the
Arny. St emaco al so cont ended t hat t he desi gn

speci fications were anbiguous in stating a “not |ess than”
amount of layers for the helnet. However, the Board
mai ntai ned that because the design could neet perfornmance
requi renents, the contractor remained |liable for additional
costs. The request for equitable adjustnment was deni ed.

2. Matter of: MA. Mrtenson Conpany, Case # 53062,
August 17, 2001

In this case, the contractor requested an equitable
adj ustment for correcting problens related to planted trees
not flourishing. The contract contained a mx of

performance specifications and design specifications. The

32



performance specifications required the trees to flourish
over a certain period. The design specifications detail ed

how the trees and substrata would be planted and

construct ed. The cause of the trees not flourishing was
linked to poor drainage, which in turn was |inked to
conpacted substrate in accordance wth the design
speci fications. Further, the contract only specified that

the contractor would “propose” a solution but not actually

carry it out.

The root cause of this case was that the design
specification as witten eventual | y precl uded t he
ful fill ment of the performance specification. The
conpact ed substrate prevent ed proper dr ai nage and
eventually the trees did not flourish. As discussed in
Chapter |V, when the Governnent specifies the design, the
Governnment also warrants that design. Addi tionally,
because the contract specified that the contractor would
“propose” a solution, the Arny was liable for the
addi tional costs. The case was sustained, in this part,
for equitabl e adjustnent.

3. Matter of: Edsal | Construction Conpany, Case #
51787, May 21, 2001

In this case, the Arny issued a design for canopy tilt
doors for an aircraft storage hangar and the respondent
submtted his proposal in accordance with the design.
However, prior to performance, the contractor discovered
that the design would not neet performance specifications
and the design would require additional work. Edsal
requested equitable adjustnment due to the extra work
required to correct the design. The Governnent clai ned

that it issued the design with the disclainer that the
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contractor was to propose a design that would neet

performance specifications.

The Board held that even though the Arny issued the
design with the disclainmer, the Arny was still responsible
for the extra work required to neet the stated perfornance
speci fications. The Board found that the design was
defective from the start and would not neet perfornmance
requi rements as stated. The Board held that the Governnent
was responsi ble for the equitable adjustnent.

4. Matter of: Nonura Enterprises, |Incorporated,
Case # 50959, Novenber 15, 2000

In this case, the contractor, Nonmura Enterprises Inc.,
was required to submt First Article Test (FAT) steel
pallets in order to facilitate testing and certification of
the pallets. Nomura clained that Governnent specifications
were not clearly stated and that the pallets submtted

passed the perfornmance test as stated in the contract.

The Board agreed with Normura in that the Governnent
per f or mnce tests wer e out si de t he per f or mnce
specifications as specified in the contract. Additionally,
the Board held that the design as given to the contractor
did not n