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estatal, sera reprimido con pena privativa de la libertad no menor de diez alios.
[Whoever provokes, creates, or maintains a state of distress, alarm or terror in the
population or in a segment thereof, carrying out acts against life, body, health,
liberty, personal security or physical integrity of the people. ..employing. ..
violent methods, arms, materials or explosive artifacts or whatever other method
capable of causing ruin or grave disturbance of public tranquility or to affect
international relations or social or state security, will be punished with deprivation
of liberty for no less than twenty years.]143

Here one again sees that the definition does not require the same type of intent it does in

the United States. The difference in this case is perhaps more subtle than the difference in the

case of the C~olombian legislation, however, because the statute does require the act create a

"disturbance of public tranquility or [] affect international relations or social or state security."I44

While this may seem to require intent similar to that in the United States statute, none is actually

needed. There mere fact the act causes a "disturbance of public tranquility,,145 is sufficient.

Perhaps more interestingly, the terrorism statute as quoted above (Decreto Ley 25475)

includes modifications enacted by President Fujimori himself (by presidential decree) to Article

319 of the original C6digo Penal [Penal Code] during the Fujigolpe.l46 The Peruvian

Constitution in place at the time did grant the President certain emergency powers in cases of

grave disturbances of the public peace, and did allow for the President to dissolve one side of the

bicameral congress (La Camara de Diputados [Chamber of Deputies]) in some situations in

which there was a vote of no confidence by the Chamber of Deputies on three occasions (which

did not apply in this case ).147 But there was no authority to dismiss the entire congress or to

143 Decreto Ley 25475, art. 2, (1992) (peru).

44Id

!45 Id

146 See COdigo PenaL art. 319 (pern).

147 See Constituci6n Politica del Peru de 1979 arts. 227,228, 231(a).
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decree law (luring its dismissal, as President Fujimori did. In fact, the constitution specifically

148forbade dissolution of the Chamber of Deputies during a state of emergency.

During the Fujigolpe, in addition to changes to judicial procedures, President Fujimori

doubled the minimum punishment for terrorist acts from ten years to twenty.149 Years later,

there were numerous protests to this increase (along with the other changes to the judicial

process for terrorist proceedings and changes to the treason statute (discussed below» as

discussed at length in the case brought before the Constitutional Tribunal of Peru by "5,000

[Peruvian] citizens.,,150

The Peruvian law on treason, which was used extensively to prosecute terrorists in the

early 1990s, is actually just a prohibition against certain acts that would otherwise constitute

terrorism under the statute thereon. The presidential treason decree prohibits the following:

Utilizaci6n de coches bomba 0 similares, artefactos explosivos, armas de Guerra 0
similares, que causen la muecte de personas 0 lesionen su integridad fisica 0 su
salud mental 0 danen la propiedad publica 0 privada, 0 cuando de cualquier otra
manera se pueda generar grave peligro para la poblaci6n. [The use of car or
similar bombs, explosive artifacts, war or similar arms, which cause people death
or injury to their physical integrity or mental health or damage public or private
propeIty, or when by any other means grave danger to the population is
created.]151

This Presidential Decree, like the similar decree on terrorism, was promulgated by

152 The treason decree may seem innocuous on its face,President Fujimori during the Fujigolpe.

but President Fujimori used it to take what would otherwise have been a civilian offense of

148 Id. at 229.

149Id

150 See generally Tribunal Constitucional, Ol-2002-AI/fC (peru).

151 Decreto Ley 25659, art. l(a), (1992) (peru).

152 See Wikipedia-Fujimori, supra note 20.
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terrorism, prosecuted in civilian courts, and make such actions military offenses, prosecutable in

military courts. Violations of the treason decree "serlin de competencia del Fuero Privativo

Militar, tanto en su investigacion como en su juzgamiento [will be, both in the investigation and

prosecution, under the jurisdiction of Military CourtS].,,153 Thus the Peruvian treason decree is

completely different from its Colombian and United States' counterparts. It is really a

procedural decree vice a criminal statute.

iv. Comparison

Initially it appears that the executive branch's authority in the United States in the realm

of terrorism is not as expansive as the executive branch's authority in Colombia and Peru.

Colombia has left more discretion in prosecuting terror to the executive branch than has the

United States. Peru (most often the most extreme example in this paper) has "statutes" actually

written by the executive branch. Additionally, through the use of the treason statute decreed by

President Fujimori, the executive branch itself would prosecute terrorists through its military

courts.

These :laws give some indication as to the state of anti-terrorism law in the three countries

and what led to that state, yet they do not necessarily paint an accurate picture of where the law,

particularly in the United States, may be headed. As is the case with President Fujimori's

alterations to terrorism and treason law in Peru, it is often the procedure and not the substance of

the statutes that is most telling. These, with other indications, discussed below, tend to show the

United States is heading in the same direction (though admittedly, not to the same extent) as the

extreme example of executive power, President Fujimori's Peru.

153 Decreto Ley 25659, art. 4, (1992) (peru).
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C. Evidence Gathering and Investigation Procedures

As 

stated above, this is a comparative analysis of United States, Colombian and Peruvian

terrorism law. In Colombia and Peru during the Uribe and Fujimori there have not been (or were

not) drastic c~hanges made to the procedural search and seizure laws. In fact, in President

Fujimori's de:cree on treason, he specifically stated the police should continue to abide by the

already established law of searches in Peru. 154 President Fujimori did adopt other ways of

dealing with :searches and seizures which were well outside the law which are not directly

comparable with any changes to search and seizure law in the United States to facilitate the war

on terror. However, in an effort to compare terrorism law as a whole, it is necessary to include a

few provisions of United States search and seizure law which are related to terrorism. Though

not directly comparable to similar provisions in Colombia or Peru, they do evidence and are

comparable to the expansion of executive power in those two countries, coinciding with their

fights against terrorism.

i. Sneak and Peek Searches

As di~)cussed above, the Patriot Act was passed in November of 200 1 in reaction to the

attacks of S(~ptember 11th of that same year. 155 Though the act and its effects are broad and

numerous, this paper will focus on only a few of those provisions.

Section 213 of the Patriot Act codified so-called "sneak and peek" or surreptitious

searches, though such searches (discussed further below) had taken place in some jurisdictions

The act provides for an amendment to 18 U.S.C. § 3103a (2002), whichbefore the codification.

amendment states:

154 Decreto Ley 25475, supra note 143 at art. 12.

155 See generaJ~y H.R. 3162, 107th Congo (2001).
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With respect to the issuance of any warrant or court order under this section, or
any other rule of law, to search for and seize any property or material that
constitutes evidence of a criminal offense in violation of the laws of the United
States, any notice required, or that may be required, to be given may be delayed if
(1) tlie court finds reasonable cause to believe that providing immediate
notification of the execution of the warrant may have an adverse result (as defined
in section 2705); (2) the warrant prohibits the seizure of any tangible property,
any wire or electronic communication (as defined in section 2510), or, except as
expressly provided in chapter 121, any stored wire or electronic information,
except where the court finds reasonable necessity for the seizure~ and (3) the
warrarlt provides for the giving of such notice within a reasonable period of its
execution, which period may thereafter be extended by the court for good cause
shown. 156

The Fourth Amendment to the United States Constitution includes a prohibition against

"unreasonable searches and seizures."IS7 Surreptitious or "sneak and peek" searches are not

expressly prohibited by the Constitution, but as with other searches conducted by the

government, pursuant to the Fourth Amendment they must be reasonable in order to be

constitutional. Prior to the enactment of the Patriot Act, federal courts allowed surreptitious

searches to take place, but in order to ensure the searches were reasonable, they attempted to

apply judicially derived restrictions to the situations in which they were allowed. 158 This was

because "[w]hile it is clear that the Fourth Amendment does not prohibit all surreptitious entries,

it is also clear that the absence of any notice requirement in the warrant casts strong doubt on its

constitutional adequacy.,,159 Those restrictions were produced on a case-by-case basis and were

not uniformly applied amongst the federal circuits. Search warrant notice law was "a mix of

inconsistent rules, practices, and court decisions varying widely from jurisdiction to jurisdiction

156H.R 3162, 107thCong. § 213 (201).

157 U.S. Const. amend IV.

158 See generally Robert M. Duncan, Jr., Celebrating Student Scholarship: Surreptitious Search Warrants and the

USA Patriot Act: "Thinking Outside the Box but Within the Constitution," or a Violation of Fourth Amendment
Protections?, 7 N.Y. CityL. Rev. 1 (2004).

159 United States v. Freitas, 800 F.2d 1451, 1454 (9th Cir. 1986).

37



across the country.,,160 Because this common law was developed before the enactment of the

Patriot Act, it will not be binding on the interpretation of the sneak and peek provisions in the

Patriot Act. However, courts interpreting the sneak and peek provisions of the Patriot Act may

be guided by these previous decisions, as was Congress in drafting the provisions. 161

In a Ninth Circuit case, United States v. Freitas (hereinafter "Freitas"), 162 the court held

evidence collected as a result of a surreptitious search based upon probable cause was admissible

against the defendant, but only because the agents conducting the search relied upon the warrant

in good faith" 163 In Freitas, agents conducted a search of the defendant's property with a warrant

which stated neither the property to be searched nor that notice of the search had to be given the

defendant (either before or after conducting the search). The court stated in spite of the lack of

prohibition against surreptitious searches in the Fourth Amendment, "in this case the warrant was

constitutionally defective in failing to provide explicitly for notice within a reasonable, but short,

time subsequent to the surreptitious entry. Such time should not exceed seven days except upon

a strong showing ofnecessity."I64

160 Beryl A. Howell, The Future of Internet Surveillance Law: A Symposium to Discuss Internet Surveillance,

Privacy & the US4 Patriot Act: Surveillance Law: Reshaping the Framework: Seven Weeks: The Making Of The
US4 Patriot Act, '72 Geo. Wash. L. Rev. 1145, 1184 (2004) (citing Attorney General Ashcroft's Draft Anti-
Terrorism Package (Anti-Terrorism Act of 2001) Section-by-Section Analysis, at § 352, available at
http://leahy.senate.gov/press/200109/092001.html (last visited June 9, 2005).

161 E.g. Duncan, supra note 158 at 26.

162 United States v. Freitas, supra note 1 59.

163 Id at 1457.

164 Id at 1456; see also United States v. Heal, 1992 U.S. App. LEXIS 20213 (9th Cir. 1992) (upholding a

surreptitious search warnmt which itemized tangible property to be seized and required giving the defendant notice
of the search within seven days).
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In the Second Circuit case of United States v. Villegas (hereinafter "Villegas"), 165 agents

conducted a sulTeptitious search of a cocaine factory operated by the defendant and others. The

affidavit supporting the search warrant stated that the agents wished to search the premises upon

which the cocaine factory was located "any time in the day or night" but that no tangible

notice of the search for seven days, or for a longer period if the period were extended by the

couft.,,167 The court upheld the surreptitious search warrant in spite of the search for

"intangibles" :md the lack of notice requirements in the warrant

With respect to the "seizure" of intangible items (through the taking of photographs,

video, etc.) tht~ court stated, "it is clear that both [Rule 41] and the Fourth Amendment extend to

searches for and seizures of intangibles as well as tangibles.,,168 With regards to the surreptitious

nature of the search, the court stated, "[w]hen nondisclosure of the authorized search is essential

to its success, neither Rule 41 nor the Fourth Amendment prohibits covert entry.,,169

However, despite the holding the Fourth Amendment and Rule 41 did not prohibit the

surreptitious searches, the court realized the potential for abuse and the need for "safeguard[s] to

minimize the possibility that the officers will exceed the bounds of propriety without

detection.,,17o The court then went on to establish two safeguards for surreptitious searches

165 United States v. Villegas, 899 F.2d 1324 (2d Cir. 1990).

166 Id at 1330.

167 Id

168 Id at 1334

169 Id at 1336.

Id
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"First, the COllrt should not allow the officers to dispense with advance or contemporaneous

,,171notice of the search unless they have made a showing of reasonable necessity for the delay.

Second, if a delay in notice is to be allowed, the court should nonetheless require
the ofticers to give the appropriate person notice of the search within a reasonable
time after the covert entry. What constitutes a reasonable time will depend on the
circumstances of each individual case. We would, however, agree with the
Freita.~ court that as an initial matter, the issuing court should not authorize a
notice delay of longer than seven days. For good cause, the issuing court may
thereafter extend the period of delay. Such extensions should not be granted
solely on the basis of the grounds presented for the first delay; rather, the
applicant should be required to make a fresh showing of the need for further
delay,172

Later, in the case of United States v. Pangburn,173 the Second Circuit further explained its

ruling in Villegas. The court held Villegas, unlike Freitas, was not a ruling that notice (or an

exception to the notice requirement) was required by the Fourth Amendment, but only by Rule

And evidence collected in violation of Rule 41 would only be excluded if"(l) there was

'prejudice' in the sense that the search might not have occurred or would not have been so

abrasive if the Rule had been followed, or (2) there is evidence of intentional and deliberate

disregard of a provision in the Rule.,,17S

Taken together, the two circuits realized the potential for abuse when using surreptitious

searches and the need for checks upon that potential. The Ninth Circuit held the Constitution

itself mandated notice of the search to the defendant within a reasonable period, generally seven

The Second Circuit agreed in principle with the need for notice to the defendant within

Id. at 1331

172 Id (citations ornitted).

73 United States v. Pangburn, 983 F.ld 449 (ld Cir. 1993).

174 Id. at 454,455; see also United States v. Simons, 206 F.3d 392 (4th Cir. 2000) (holding similarly that notice

requirements were regulated by Rule 41 and were not required by the Fourth Amendment).

175 Id at 455
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seven days and added the need for agents to show "reasonable necessity" for the delay. Unlike

the Ninth Circuit, however, the Second Circuit based those precepts on the requirements of Rule

41 and not OI1l the Fourth Amendment.

This difference is important because six months after passing the Patriot Act, Congress

amended Ru1e 41 by adding the following language: "Scope and Definitions: This rule does not

modify any s1tatute regulating search or seizure, or the issuance and execution of a search warrant

in special cir(~umstances.tl176 Therefore, if there is any conflict now between the provisions of

the Patriot A(;t and Rule 41, the Patriot Act wins. So if the view of the Second Circuit which was

established prior to the enactment of the Patriot Act is followed, which holds that the notice

requirements are based upon Rule 41 and not on the Fourth Amendment, there would no longer

be a notice requirement for surreptitious searches.

But in addition to the issues with surreptitious searches dealt with by courts prior to the

enactment of the Patriot Act, there are additional problems with the codification of surreptitious

searches. There is no definition of either "reasonable cause))l77 or "good cause))l78 in the statute.

Ostensibly, courts may follow the reasoning in Villegas where the need for secret entry into the

premises due to the difficulty in otherwise observing the unlawful occurrences on the property

was sufficient to justify the surreptitious search, and new reasons for the requests for continued

179 But again, there is no mandate the courts use the Villegas decisiondelays were forthcoming.

as a backdrop for litigation involving the Patriot Act provisions.

76 Fed. R. Crinl. P. 41(a)(1).

3162, 10Th Congo § 213 (201).

,78 Id

179 United Stat{:s v. Villegas, supra note 165 at 1338.
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Additionally, the statute states immediate notification must be given unless the court

finds providing that notification "may have an adverse result.,,180 In 18 V.S.C. § 2705 (2002), an

"adverse result" is defined as "(A) endangering the life or physical safety of an individual; (B)

flight from prosecution; (C) destruction of or tampering with evidence; (D) intimidation of

potential witnesses, or (E) otherwise seriously jeopardizing an investigation or unduly delaying a

trial."181 "The statutory definition of adverse result is so all-encompassing that it is difficult to

imagine man~{ criminal investigations where at least one form of such a result is not going to be

arguably applicable." 182

Neither are there definitions for "reasonable necessity,,183 in granting warrants for seizing

The Secondtangible property of for "reasonable period,,184 for giving the defendant notice

Circuit had hl~ld previously that searches that did not include seizure of evidence "are less

intrusive thaIJl a conventional search with physical seizure because the latter deprives the owner

,,185 but with such a low threshold for beingnot only of privacy but also of the use of his property,

allowed to seize property rather than merely view it, the alleged restriction means little.

AgaiI1l, courts will probably use the Freitas and Villegas decisions to determine what a

"reasonable period" is, but Congress could have assured that would happen by defining those

provisions thlemselves in accordance with the logically developed common law standards. In

fact some me:mbers of Congress, Senator Leahy in particular, had proposed that the delayed

180 H.R 3162, 107th Cong. § 213 (201) (emphasis added).

181 18 U.S.C. § 2705 (2002).

182 Donald E. Wilkes, Jr., Sneak and Peek Search Warrants and the USA Patriot Act, The Georgia Defender

(September 2002) at 1, available at http://www.law.uga.edu/academics/profiles/dwilkes_more/37patriot.html (last
updated Jun. 3(J" 2003).

183 H.R 3162, 107th Congo § 213 (201).

184 Ido

185 United States v. Villegas, supra note 165 at 1337.
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notice provisions adopted by the Second and Ninth Circuits be included specifically in section

213 of the Patriot Act, or (when the seven-day provision was not included) that courts "be guided

by the teachings of the Second and Ninth Circuits that, in the ordinary case, a reasonable time is

no more than seven days."l86 There's no guarantee that will occur now.

These: lapses in definitions and the whole idea of surreptitious searches have attracted

criticism from civil rights organizations. Appropriately, the American Civil Liberties Union has

noted

The notice requirement enables the person whose property is to be searched to
assert her Fourth Amendment rights. For example, a person with notice might be
able to point out irregularities in the warrant, such as the fact that the police are at
the wrong address, or that because the warrant is limited to a search for a stolen
car, the police have no authority to be looking in dresser drawers. IS?

The stated risk of the potential for abuse due to the absence of the individual whose

property is bc~ing searched and her inability to challenge concurrently the search, is shared by

others as well. 188 Those whose property is searched will never know (and thus never be able to

challenge) whether the warrant requirements as to what was searched and when it was searched,

were actually followed,

On the other hand, there are those who believe the surreptitious search provisions of the

Patriot Act are merely the natural continuation of common search and seizure law and that the

codification lof those procedures will do nothing to threaten civil liberties. Paul Rosenzweig of

the "Heritage Foundation" states:

186147 Congo Rec. S11,002-03 (dailyed. Oct. 25, 2001).

187 American Civil Liberties Union" How the Anti-Terrorism Bill Expands Law Enforcement "Sneak and Peek"

Warrants (Oct. 23, 2001), at http://www.aclu.org/NationalSecurity.cfm?ill=9151&c=111 (last visited Jun. 7, 2005).

188 See Laurie lr'homas Lee, The Us:4 Patriot Act and Telecommunications: Privacy Under Attack, 29 Rutgers

Computer and Tech. L.J. 371, 385 (2003).
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We'Yj~ been doing [surreptitious searches] for a long time and there hasn't been a
rampant outbreak of abuse in the last 50 years, and I don't think the codification
of it in the statute in 2001 is going to all of a sudden produce abuse where it had
not been there before. 189

This line of reasoning, however, presupposes law enforcement conduct the surreptitious

searches in strict accordance with the requirements of the warrant (broad as those requirements

may be). Bu1:, as stated above, one must rely on the government agents to do so because the

whole idea o1~ surreptitious searches is that no one else is watching when the search is conducted.

One would like to believe that the government (in this case the executive branch) would not

overstep its authority, but the history upon which constitutional checks and balances was based,

leads one to believe otherwise. And, as stated above, those checks are too important to the

longevity of our democracy to brush aside.

As 

discussed above, the Patriot Act contains within it various amendments to other

statutes used to target terrorist activities in the United States. Other examples of such

amendments are those affecting the Foreign Intelligence Surveillance Act.

ii. Foreign Intelligence Surveillance Act

In 19~78, the United States Congress passed the Foreign Intelligence Surveillance Act

("FISA,,).190 Congress passed the law in partial response to President Nixon's surveillance of

,,191United States Citizens, to include the Democratic Party "under the guise of national security.

-
189 Information and the Law: Interview with Paul Rosenzweig, The Heritage Foundation, 10 Geo. Public Pol'y Rev.

153, 157 (2004); See also 147 Congo Rec. S10990, SII023 (dailyed. Oct. 25,2001) (statement of Sen. Hatch)
(stating "the bill simply codifies and clarifies the practice making certain that only a federal court, not an agent or
prosecutor, can authorize such a warrant.").

190 50 V.S.C. §§ 1801-1836 (2002).

191 Michael P. O'Connor & CeliaRumann, Emergency and Anti-Terrorist Power: Going, Going, Gone: Sealing the

Fate of the Fourth Amendment, 26 Fordham Int'l L. J. 1234,1239 (2003) (citing S. Rep. 95-701,709; David
Johnston, Administration Begins to Rewrite Decades-Old Spying Restrictions, N.Y. TIMES, Nov. 30, 2002, at AI);
See also Steven A. Osher, Privacy, Computers, and the Patriot Act: The Fourth Amendment Isn't Dead, but No One
Will Insure It, 54 Fla. L. Rev. 521,532 (2002).
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The statute created a separate process from that governing criminal investigations, for obtaining

surveillance authorization to minimize the potential for a reoccurrence of President Nixon's

tactics and/or similar surveillance of United States Citizens. 192

Government searches may only be carried out under the Fourth Amendment to the United

States Consti1:ution if there is probable cause to believe the target of the search is involved in

criminal acti\l'ity.193 Under FISA, "the President, through the Attorney General, may authorize

electronic surveillance without a court order,,194 with a finding the target is a foreign power or

agent thereofl95 (defined broadly enough that United States citizens could be included in the

The search ordefinition196, but there is no requirement the target be engaged in criminal activity.

surveillance c:onducted under FISA is subject to a lower authorization threshold because it is not

conducted for criminal purposes.

Through FISA, Congress attempted to limit the propensity of the Executive
Branch to engage in abusive or politically motivated surveillance. FISA was
Congress's attempt to balance the "competing demands of the President's
constitutional powers to gather intelligence deemed necessary to the security of
the Nation, and the requirements of the Fourth Amendment.,,197

The Patriot Act amended portions ofFISA.198 Inter alia, the requirement the purpose of

the surveillance be to gain foreign intelligence information was amended to require that such

192 See United States v. U.S. District Court, 407 U.S. 297 (1972) (recommending the creation of separate methods of

obtaining surveillance authorization in domestic security cases).

193 U.S. Const. amend. IV.

19450 U.S.C. § Jl802(a)(1)(A) (2002).

195 50 U.S.C. §§ 1805(a)(3)(A) (2002).

19650 U.S.C. § :l801(a)(2, 3) (2002).

197 O'Connor & Rumann. supra note 191 (citing H.R. Rep. No. 95-1283, at 15),

198 See genera/ly H.R 3162, 107thCong. (2001).
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surveillance only be a "significant purpose."l99

This I1tlinor change of language has had a dramatic impact on [FISA's] use. Now,
for th(~ first time in history, the government can conduct surveillance to gather
evidence for use in a criminal case, so long as it presents a non-reviewable
assertion that it also has a significant interest in the target for foreign intelligence
purpo ses. 200

In 2002 the Foreign Intelligence Surveillance Court of Review ("FISCR"yOl issued an

opinion (its first) discussing the Patriot Act amendment and the "significant purpose"

requirements. 202 In that opinion the court reviewed whether Congress had intended, through the

Patriot Act amendment, to raze the wall between criminal investigations and intelligence

surveillance (which intermingling would taint the validity of evidence of criminal activity

collected outside the normal warrant process of the Fourth Amendment).2o3 The court held that

not only did Congress intend to bring down that wall, but that such a wall had never been

mandated under FISA.2O4 The chain of the FISCR' s "logic" in the case runs as follows:

There are certain rules mandated by the Fourth Amendment that govern
surveillance in criminal matters. These rules do not apply to surveillance
condu,cted for foreign intelligence purposes. By definition, foreign intelligence
surveillance will frequently result in gathering information related to certain
criminal activities. Congress did not intend for investigators to stop pursuing
evidence of crimes uncovered during foreign intelligence surveillance. Therefore,
the FISCR concludes, criminal investigations may be the purpose behind

199 H.R. 3162, 107th Cong. § 218 (2001).

200 O'Connor & Rumann, supra note 191, at 1242.

201 The FISCR is established to review decisions of the Foreign Intelligence Surveillance Court ("FISC"). The FISC

reviews applications for surveillance submitted pursuant to FISA. The applications are submitted ex parte and thus
are only able to be appealed to the FISCR by the government 50 U. S. C. § 1803(b) (2004).

202 In re Sealed Case, 310 F3d 717 (Foreign Int. Surv. Ct. Rev. 2002). The fact the case was the first of its kind also

highlights the nmty of a denial of a governmental request for surveillance under FISA.

203 See O'Connor & Rumann, supra note 191, at 1243.

204 Id
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surveillance conducted without adhering to the rules mandated by the Fourth
Arnendment.2o5

But much of that reasoning seems to be in conflict with prior Supreme Court rulings on

Fourth Amendment law's applicability to intelligence surveillance and has been severely

206criticized by numerous articles.

Other organizations, such as the American Civil Liberties Union, contended that
Congress did not intend to remove the "wall," but simply to clarify that foreign
intelligence gathering need not be the exclusive purpose ofFISA surveillance. In
the aI1:emative, civil liberties advocates argued that even if Congress had intended
to tak,e down the "wall," such legislation would violate the Fourth Amendment by
allowimg federal prosecutors to use the less stringent FISA standards for initiating
electrlonic surveillance. The relaxed standards, they argued, would permit federal
prose~:utors to circumvent normal Fourth Amendment warrant requirements.2o7

And 

while true that Congress may not have intended for criminal investigations to halt

once evidence of criminal conduct was uncovered during an intelligence gathering surveillance

operation, if1:hat evidence is to be used in a criminal prosecution against the target of the

surveillance it must have been collected as part of the intelligence gathering process (vice a

related criminal investigation) or the processes used to gain that evidence must be conducted in

accordance ~1ith the requirements of the Fourth Amendment.

The simple fact of the matter is that surveillance either complies with the probable
cause and warrant requirements of the Fourth Amendment, or meets one of the
excep'tions permitting surveillance in their absence. The only potential exception
routinely available for searches conducted pursuant to FISA, is when foreign
intelligence is the purpose of the surveillance. The Keith decision2O8 refers to this

205 Id. at 1256, 1257.

205 See O'Connor & Rumann, supra note 191

207 Grayson A. Hoffman, Litigating Terrorism: The New FlSA Regime, the Wall, and the Fourth Amendment, 40

Am. Crim. L. F..ev. 1655 (2003).

208 United State:s v. United States District Court, 407 U.S. 297 (1972).

47



requirement and the subsequent Circuit and District Court decisions spell it out

carefully.2O9

Thou~~h the FISCR apparently believes otherwise, if the impetus and constitutional

justification for FISA was to create separate procedures for collecting intelligence vice collecting

evidence for I::riminal prosecutions, amending "purpose" to "significant purpose" eradicates the

basis for that argument.The executive branch is thereby allowed to bypass the Fourth

Amendment of the Constitution if a "significant" portion210 of the investigation involves

intelligence g:athering or purported intelligence gathering, while another significant portion may

The potential for executive branch abuse is obvious.involve a criminal investigation.

This new language raises the concern that there is now more room for abuse by
law enforcement. More specifically, based on this new requirement, law
enfor(;ement may now begin to conduct surveillance under a more easily acquired
FISA warrant on a greater number of individuals, who mayor may not be a
foreig:n agent or a threat to national security. The new requirement would allow
inforrnation obtained in such a situation to be admitted as evidence more
frequently. The potential for abuse is enormous: as occurred during the 1960's and
1970':~, intelligence surveillance could be utilized against ordinary U.S.
citizens. 21 1

The P'atriot Act and its effects on individual rights (even those of suspected terrorists)

disrupt the dt:licate system of checks and balances promulgated by the Constitution and which

are necessary' for the proper maintenance of our democratic system. Yes, the act makes it easier

209 O'Connor & Rumann, supra note 191, at 1260 (citing United States v. Troung, 629 F.2d 908 (4thCir. 1980);

United States v.. Megahey, 533 F. Supp. 1180, 1189 (B.D.N.Y. 1982); United States v. Duggan, 743 F.2d 59 (2d Cir.
1984».

210 In In re Sealloo case, supra note 202, at 735, the FISCR states "[s]o long as the government entertains a realistic

option of deali11lg with the agent other than through criminal prosecution, it satisfies the significant purpose test."
This further alters the original FISA statute by reducing the meaning of the amendment adjective "significant" to "a
mere possibilit),." But see The US4 PatriotAct in Practice: Shedding Light on the FIS4 Process: Hearings Before
Senate Committee on the Judiciary, 1071h Congo (Sept 10, 2002), wherein Senator Specter states, "the word
'significant' W3lS added to make it a little easier for law enforcement to have access to FISA material, but not to
make law enforcement the primary purpose."

211 Thomas P. Ludwig, The Erosion of Online Privacy in the Recent Tide of Terrorism, 8 Compo L. Rev. & Tech. J.
131, 165 (2003). See also Peter P. Swire, The Future of Internet Surveillance Law: A Symposium to Discuss
Internet Surveiilance, Privacy & the USA Patriot Act: Surveillance Law: Reshaping the Framework: The System
of Foreign Intelligence Surveillance Law, 72 Geo. Wash. L. Rev. 1306, 1362, 1363 (2004).
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to find terrorists. But does that advantage lead us closer to a political system more like the

Colombian and Peruvian systems? Does that advantage come at the price of a portion of our

democracy?

D. ProsecutiJ'lg and/or Deporting Alleged Terrorists

i. Military Commissions and Alien Te"orist Removal Courts

In a move somewhat similar to that of President Fujimori, on November 13, 2001

President Bus,h issued a military order stating that all terrorists who were not United States

citizens would be tried not in United States federal courts, that is, in civilian courts, but would be

tried by militctry commissions.

212 

United States residents or others with substantial connection to

the United Stjites would, according to the order, be subject to being tried by military commission

as well.213 Thus, instead of trying certain suspected terrorists in the judicial branch of the federal

government, 1:hey would be tried by the executive branch

In a similar situation in the case of Ex Parte Quirin, President Roosevelt sought to try

eight Geffilan soldiers by military commission.214 These German soldiers had entered the United

States with the purpose of committing acts of sabotage, espionage, hostile or warlike acts, or

violations of the law of war. The Supreme Court held

The Constitution thus invests the President, as Commander in Chief, with the
power to wage war which Congress has declared, and to carry into effect all laws
passedl by Congress for the conduct of war and for the government and regulation

212 Military Ord(:r, Detention, Treatment, and Trial of Certain of Certain Non-Citizens in the War Against

Terrorism, 66 F<:d. Reg. 57,833 (Nov. 13,2001), available at
http://www.whitehouse.gov/news/releases/2001/lI/print/20011113-27 .html (last visited May 20, 2005) [hereinafter
Military Order].

213 See general/}' Peter Raven-Hansen, Detaining Combatants by Law or by Order? The Rule of Lawmaking in the

War on Terrorists, 64 La. L. Rev. 831 (2004).

214 Ex parte Quoin, 317 U.S. 1 (1942).
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of the Armed Forces, and all laws defining and punishing offenses against the law
of nations, including those which pertain to the conduct ofwar.215

There has been additional support for such military orders recently in light of President

Bush's order, detainment ofHamdi and Padilla, etc.216 But regardless of the lawfulness of

military comrnissions in general, there are still issues with the military order which establishes

the use of military commissions in the current case.

In a conventional war setting where the criminal prosecutions of enemy soldiers take

place overseas in the conflict zone, prosecution by military commission or court-martial is more

understandable as a matter of convenience. Indeed, pursuant to the Uniform Code of Military

Justice, which allows for the use of military tribunals to prosecute enemy combatants, the

commissions may only try individuals for violations specified by statute to be tried by the

commissions or violations of the "law ofwar.,,217 No statute has been passed in this case to

specify which crimes could be tried by military commission, so the commission must try

violations of1:he law of war. The military order establishing the commissions, however, gives

the commission jurisdiction over situations in which:

(1) thl~re is reason to believe that such individual, at the relevant times, (i) is or
was a member of the organization known as al Qaida' (ii) has engaged in,
aided or abetted, or conspired to commit, acts of international terrorism, or
acts in preparation therefore, that have caused, threaten to cause, or have as
thl~ir aim to cause, injury to or adverse effects on the United States, its
ci1:izens, national security, foreign policy, or economy; or (iii) has knowingly
harbored one or more individuals described in subparagraphs (i) or (ii) ...of
th:is order, and (2) it is in the interest of the United States that such individual
be subject to this order.218

215 Id at 26.

216 See e.g. Curtis A. Bradley and Jack L. Goldsmith. Congressional Authorization and the War on Terrorism. 118

Harvard L. Rev. 2047 (2005).

217 U.C.M.J. art. 21, 10 U.S.C. § 821 (2004).

218 Military Order, supra note 212, at § 2(a)(I).

50



One may reasonably conclude the attacks of September 11, 2001, were acts of war,

though there its some argument on the point. "Given the degree of violence in these attacks and

the nature and scope of the organization necessary to carry them out, it is much more difficult to

argue they arc~ not acts of war than to argue that they are.,,219 Additionally, the fact Ai Qaida had

been involved in previous attacks against the United States, both its military and its civilians,

adds credibility to the argument the attacks were acts ofwar,220 and "[i]t would be anomalous to

argue that, by operating so far outside the norms and principles of international law, the

perpetrators of the attacks are beyond the application of the law ofwar.,,221

But \J,'hile the actual attacks of September 11, 2001 may be acts of war and violations of

war (due to the direct attack of civiliansy22 it is more doubtful (or at least unclear) that mere

membership in al Qaida or harboring members of al Qaida would constitute a violation of the

223 And iflaw of war arid therefore be subject to the jurisdiction of the military commissions.

such acts or membership is not a violation of the law of war, then the military commissions

cannot have jurisdiction over the alleged offense, in spite of the language of the military order.

Furthermore, it may not be best to prosecute an alleged terrorist by a military

commissio~ for more practical reasons. Even if a case is brought constitutionally and otherwise

219 American Blu Association Task Force on Terrorism and the Law Report and Recommendations on Military
Commissions (Jan. 4,2002) (hereinafter ABA Task Force), available at
http://www.abanetorg/leadership/military.pdf (last visited Jun. 17, 2005); Curtis A. Bradley & Jack L. Goldsmith,
The Constitutional Validity of Military Conunissions, 5 Green Bag 2d 249 (2002); But see Jordan J. Paust,
Antiterrorism Military Commissions: Courting Illegality, 23 Mich. J. Int'l L. I (2001) (arguing that acts of
terrorism are probably not war crimes); Noah Feldman, Choices of Law, Choices of War, 25 Harv. J. L. & Pub.
Pol'y 457 (argrling that whether terrorist attacks constitute violations of the law of war is still unsettled).

220 ABA Task I'orce, supra note 219, at footnote 14.

221 Id at 8.

222 Convention Relative to the Protection of Civilian Persons in Time of War, 6 U.S.T. 3516, T.I.AS. 3365, 75

U.N.T.S.287.

223 ABA Task ]:(orce, supra note 219, at 9.
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lawfully before a military commission for prosecution, it may be best in a number of these cases

to try them in civilian courts, in spite of that legality.

Violations of U.S. criminal statutes are not, as such, subject to the jurisdiction of
militm-y commissions. This may restrict the number, and utility, of military
commissions. It could complicate choice of forum questions in cases in which a
person may be liable for violations of U.S. laws as well as for war crimes.224

But beyond the legal concerns and mere practical concerns, the use of military

commissions carries with it a stigma in both the national and international communities, and

perhaps rightfillly so with international examples such as the military commissions used by

"The major disadvantage [to military commissions] is the perception (atPresident Fujimori

least), at home and abroad that military commissions lack adequate safeguards to ensure a fair

trial. 225 In light of recent allegations of abuse at the facilities at Guantanamo Bay and Abu

Gharaib, and the failed post-invasion search for prohibited weapons in Iraq, the United States

could use a boost in its international reputation. Avoidance of the use of military commissions,

when possible, could be a step in the right direction

Yet, as was the case in Peru, there are legitimate concerns with the prosecution of war

crimes committed by terrorists in civilian courts. Security is an obvious issue, but so is the

protection of classified evidence.226 But "[t]here is no question that the Government cannot

invoke national security concerns as a means of depriving [the defendant] of a fair trial.,,227

Hence, in some cases the use of civilian courts may not be a viable option because the

government's need to protect national security would inevitably conflict with the accused ability

224 Id. at 8.

225 Id. at 16.

226 See United States v. Moussaoui, 382 F.3d 453 (2004).

227 Id. at footnote 18.

52



to be given a fair trial. "While mechanisms exist to protect evidence of a classified nature from

exposure, these may not suffice to protect the information from the defendants and, through

them, others who may use such information to the harm of the U.S. and its citizens.228 So the

government would, in civilian courts, be forced to choose between guarding national security

and exposing that security to risk in the name of gaining a conviction. In those instances,

military commissions may not be the best, but the only option available. Whenever possible,

however, for the reasons cited above, resorting to use of the military commissions for

prosecution should indeed be the last resort when the use of civilian courts would seriously

endanger national security

Finally, by granting jurisdiction over terrorist violations of the laws of war (and, as

discussed above, perhaps over non-violations of war) the executive branch is able to avoid the

check from the judicial branch on its authority and to isolate itself from responsibility for any

abuses committed either in law or process against suspected terrorists through such in-house

prosecutions. In fact, in the President's Order establishing the commissions, it states

With respect to any individual subject to this order, (1) military tribunals shall
have exclusive jurisdiction with respect to offenses by the individual; and (2) the
individual shall not be privileged to seek any remedy or maintain any proceeding,
directly or indirectly, or to have any such remedy or proceeding brought on the
individual's behalf, in (i) any court of the United States, or any State thereof, (ii)
any court of any foreign nation, or (iii) any international tribunal.229

While this does not obviate the ability to apply for a Writ of Habeas Corpus in most

instances (at least for those within the territorial jurisdiction of the United States or those who

have committed war crimes in the United States ),230 it does protect the executive branch from the

228 ABA Task Force, supra note 219, at 14 (citing 18 U.S.C. App. §§ 1-16).

229 Military Order, .supra note 212, at § 7(b).

230 ABA Task Force, supra note 219, at 11

53



overseeing eyes of the judiciary to a large degree. Due to that aggrandizement of executive

power, in light of the potential legal and practical problems, the inherent stigma and the lack of

judicial 

revie'", of the military commissions, their use should be confined to those cases in which

231security is the overriding concern.

ii. The Use of Classified Information in Immigration Proceedings

The Immigration and Naturalization Service (INS) has been using classified information

against aliens since at least 1950.232 Between 1992 and 1998, the INS used classified

infornlation a!~ainst aliens fifty times.233 In one particularly egregious case, an Egyptian

national, Nasser Ahmed, was held in confinement for three and one half years based upon

classified information that had not been disclosed to him.234 Instead, the INS provided him with

a summary of the classified information which informed Ahmed his detention "concern(ed] his

alleged association with an organization that ha[ d] engaged in terrorism,,235 After the three and

one half years of detention an immigration judge who held the classified information to be

unreliable and largely available through unclassified sources released him.236

In another case, the INS attempted to exclude a lawful permanent resident from returning

to the United States after traveling abroad, with the use of classified information.237 In a quote

231 Id at 16.

232 H.R. Rep. No. 106-981, § 3 (2000).

233 Id at § ffi.

234 Id.

235 Id.

236 Id.

237 Rafeedi v. INS,. 880 F.2d 506 (D.C. Cir. 1989).
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that may sum up most of the critiques of CIP A and the INS' policies on the use of classified

information against suspected terrorist-aliens, the court stated,

Rafeedie-like Joseph K. in Kafka's 'The Trial'-can prevail. ..only if he can
rebut the undisclosed evidence against him, i.e. provide that he is not a terrorist
regardless of what might be implied by the government's confidential
information. It is difficult to imagine how even someone innocent of all
wrongdoing could meet such a burden.238

In 1996 Congress passed legislation creating the as yet unused Alien Terrorist Removal

Court (ATRC)239which court allows the use of classified information against a suspected alien

terrorist in a removal hearing. Notably, for the first time it specifically allowed the use of

classified information against lawful permanent residents.240 The attorney general submits the

classified information to be used against the suspect ex parte and in camera.241 The attorney

general must then provide an unclassified version of the evidence to the court which evidence

could then be s,een by the suspect and his counsel.242 The statute does mandate the government

provide the defendant with a summary of the classified information, which summary must be

approved by the court as being sufficiently informative to provide the defendant with the ability

to prepare a proper defense.243 That provision of a summary of the classified evidence may be

waived, however, if the "continued presence of the alien in the United States [and provision to

238Id

2398 U.S.C. §§ 1531-1537 (2004).

240 Id.; See also David A. M3rtin, Graduated Application of Constitutional Protections for Aliens: The Real

MeaningofZadvydasv. Davis, 2001 Sup. Ct Rev. 47,134 (2001).

2418 U.S.C. § 1534(e)(3) (2004)

2Id.

3Id.
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the national slecurity or death or serious bodily injury to any person.,,244

prepare his de:fense, the court, not the defendant, makes that decision. The defendant obviously

never has the opportunity to view the documents or hear the testimony the court views and hears

appropriate, regardless of whether the defendant would have adopted the same line of thinking

defendant, if B~iven the opportunity (as is guaranteed under the Sixth Amendment) to see and hear

all of the evidlence against him, it may enhance his defense, he may discover additional

exculpatory e,ridence, and he may simply have a better understanding of the "nature and

charges.246

It is lo~~ical to assume that the hidden evidence would contain dates and places of
the individual's alleged contacts with persons believed to be associated with the
terrori~;t organization. With such details the individual could mount a focused
defensc~, perhaps demonstrating presence elsewhere at the times indicated, or
offerin,g an innocent explanation for the contacts. Lacking such detail, the
defend,ant may be reduced to providing general character witnesses, completely

2448 U.S.C. § 15~14(e)(3)(D)(ili) (2004).

245 U.S. Const 3111end. VI.

246 See D. Mark J;ackson, Exposing Secret Evidence: Eliminating a New Hardship of United States Immigration

Policy, 19 Buff. flub. Interest L. J. 25,49 (2000).
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failing to engage what might prove to be the crucial factual allegations underlying
the government's case.247

In 1999 Congress first considered what was later to be named the "Secret Evidence

Repeal Act of2000.,,248 Therein, Congress reconsidered its previous laws on the use of

classified information in deportation proceedings. Under Section two of the bill it states:

The Congress makes the following findings:
(1) No person physically present in the United States, including its outlying
possessions, should be deprived of liberty based on evidence kept secret from that
person, including information classified for national security reasons.
(2) Removal from the United States can separate a person from the person's
family, may expose the person to persecution and torture, and amounts to a severe
deprivation of liberty.
(3) Use of secret evidence in immigration proceedings deprives the alien of due
process rights guaranteed under the United States Constitution and undermines
our ad,rersarial system, which relies on cross-examination as an engine of truth-

seeking.249

It is apparent from these congressional findings that at least some members of Congress

(the bill evenulally had 127 co-sponsors in the house (including 102 democrats and 25

republicans»25o recognized substantial errors in the constitutionality of previously passed anti-

terrorism law. But after Congress initially drafted the bill, the attacks of September 11, 2001

occurred and the bills progress halted after while under consideration by the house judiciary

committee.251

247 Martin, supra note 235, at 128.

248 H.R 2121, 106th Congo (2000).

249 Id

250 1999 Bill Trackjng H.R 2121

251 Carnegie Endowment for International Peace Forum, FEDERAL NEWS SERVICE, Press Conference or Speech.
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iii. Closed Hearings

In a September 21,2001 memorandum released by Chief Immigration Judge Michael

Creppy, he instructed all immigration judges and court administrators to close alien removal

proceedings in certain "special interest" cases.252 "No visitors, no family, and no press" were to

be allowed in during such proceedings.253

These closed proceedings were challenged in two federal cases, one in the Sixth Circuit

and one in the Third, with two differing results. In the Third Circuit the appellate court held the

procedures constitutional because there was not a sufficiently established practice of opening

these courts to the public,254 while in the Sixth the court held the procedures unconstitutional.255

The Sixth Court held that years of practice, The Supreme Court has refused certiorari in the case

from the Third Circuit, leaving the procedure in tact (at least outside of the Sixth Circuit) for the

time being. However, the fact there are differing results in these case is perhaps not as important

as the fact it hi1~hlights the executive branch is pushing the barriers of the constitutionality of its

processes in order to fight terrorism.

The free press has long been a check on government procedures and the arguments for

public access to hearings, administrative or criminal, is compelling.

[P]ublic access provides a check on courts. Judges know that they will continue
to be held responsible by the public for their rulings. Without access to the
proceedings, the public cannot analyze and critique the reasoning of the court.
The remedies or penalties imposed by the court will be more readily accepted, or
corrected if erroneous, if the public has an opportunity to review the facts
presented to the court. In his concurrence, Justice Brennan emphasized this link

252 See generally Michael Creppy, Instructionsfor Cases Requiring Additional Security (Sep. 21, 2001), available at

http://news/findla~l/com/hdocs/aclu/creppyO92101memo.pdf (last visited May 20, 2005).

253 Id. at para. 3

254 North Jersey Media Group, 308 F.3d 198 (3rd Cir. 2002), cert. denied, 123 S.Ct. 2215 (Mem.), 155 L.Ed2d 1106

(2003).

255 Detroit Free Press v. Ashcroft. 303 F.3d 681 (6th Cir. 2002).
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between access to the courtroom and the popular control necessary in our
representative form of government. Although the federal judiciary is not a
majoritarian institution, public access provides an element of accountability.
One of the ways we minimize judicial error and misconduct is through public
scrutiny and discussion.256

While these proceedings are administrative and not criminal, the logic of the quote above

still rings true:, Without access to the proceedings and knowledge of the process, courts may

more easily violate a defendant's or a respondent's rights. In some cases, the individuals brought

before the deportation panels had been in the United States for lengthy periods, furthering their

connection to the United States and the protections of its constitution.257 And though some of

these "removal" cases are exclusion hearings (rather than deportation hearings), the idea that the

executive branch may close these removal hearings for both those without any connections to the

United States (exclusion hearings) and those with substantial connections to the United States

«deportation hearings) at least outside the Sixth Circuit), is unnerving and, as stated by the Sixth

Circuit, contrary to years of precedent and Congressional will.2s8 No, these closed hearings are

not being held in a criminal setting as were President Fujimori's Faceless Courts (discussed

below), nor do they involve United States citizens. But a step in the wrong direction, towards a

reduction of due process for individuals with substantial connections to the United States, is still

a step in the wrong direction regardless of the immediate gravity.

iv. President Fujimori's Face/ess Courts

Some of the court procedures discussed above (the use of military commissions for

teITorist prosecutions and the use of classified information against teITorists by the INS and in the

256 Brown V. Williamson Tobacco Corp. v. FfC, 710 F.ld 1165 (6th Cir. 1983).

257 Man Held in Detroit as Terrorism Suspect; Somali Immigrant is in High-Security Case, DETROIT FREE PRESS,

Ian. 31, 2004.

258 Detroit Free Press v. Ashcroft, 303 F.3d 681 (6th Cir. 2002).
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culminated in what were to be called "faceless courts. ,,259

teITorism statu.te with more specific crime elements).261 Both courts, however, were to have

special procedures put in place to protect the officials involved in the process, especially the

judges. The h~~arings were to be conducted in secref62and the judges were to be invisible to the

distorted their 'voices, thereby rendering the judges "faceless.,,263 As an additional protective

259 Decreto Ley 2:;475, supra note 143 at art. 17.

260 Decreto Ley 25659, supra note 159, at art. 4.

261 Decreto Ley 25;475, supra note 143, at art. 15, 16.

262 See generally Inter-American Commission on Human Rights, Organization of American States, Second Report

on the Situation {if Human Rights in Peru, Intro, available at

http://www.cidh.oas.orgicountryrep/Peru2OOOentrOC.htm (1ast visited May 20, 2005) [hereinafter Inter-American
Commission).

263Id
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measure, neither side could call any investigators who took part in the gathering of evidence as

witnesses in the hearing.264 President Fujimori excused these deviations from the rights

otherwise owed an accused under the Peruvian Constitution as a necessary result of the special

emergency situation that existed.265

v. Cleaningup

President Fujimori' s policies were successful in diminishing the terrorist threat in Peru.266

But while successful against the terrorist threat, the legal consequences have been difficult and

long-lasting. President Fujimori himself admitted that innocent people were convicted by the

faceless courts he initiated.267 President Fujimori has stated:

The. ..law was misapplied by civilian and military judges and prosecutors in
some cases in which these unjust detentions took place. We are following up on
this matter. We recognize that such a situation exists and we are doing all we can.
We would like to have a mechanism soon to allow us to bring justice to those who
are unjustly in detention. We don't doubt that such people exist.268

The mechanism eventually adopted to right the wrongs committed by the Fujimori

administration was a "Comision de V erdad y Reconciliacion [Truth and Reconciliation

Commission]" created by the caretaker government of Valentin Paniagua after President

Fujimori was removed from office.269 Through the Truth and Reconciliation process, it was

discovered that hundreds of innocent people were indeed convicted in faceless courtS.270

According to the current head of the Peruvian military's attorneys, the military is now

264 Decreto Ley 25'~75, supra note 143 at art. 13(c).

265 See Inter-American Commission at ch. 4

266 Interview by NBC of President Alberto Fujimori, Washington D.C. (May 22, 1996).

167 Id.

168 Id

269 Resolucion Suprema 304-2000 (Dec. 9,2000) (peru).

61



cooperating vvith civilian authorities to review each of the cases wherein it is suspected the

defendant was wrongfully convicted and either immediately absolve those individuals or re-try

them in civilian courtS.271

IV. CONCLUSION

While it is true the status of anti-terrorism law in the United States is not as draconian as

the law under the Fujimori regime in Peru, neither is the state of terrorism in the United States as

critical as the state of terrorism was at the time President Fujimori took office. After President

Fujimori acknowledged the possibility that innocent people had been convicted by the faceless

courts, he addled: "Don't forget that we have withstood twenty-three years of terrorism, with car

bombs like th(~ one in Oklahoma taking place, on average, once a week."m

Given the similarities between some of the legislation and policy in the United States,

and practices in Colombia and Peru, there is some reason to be concerned. Relaxed rules

governing inv(~stigations, prosecutions in military courts, secret alien removal proceedings, and

relaxed evidentiary rules throughout, are reminiscent of investigative techniques and the faceless

courts of Peru.

While many of the statutes cited above were passed prior to September 11, 2001, many

have been amended in its aftermath to allow the executive branch greater authority in the name

of the war on terror. Such a reactionary response to terror may be effective in the short teffil, but

may also bring about a repentance process similar to what Peru has experienced in the past few

years and the long-term collateral damage might be extensive

271 Interview with Alvaro Huanqui Medina, Chief Military Attorney for the Peruvian Military, in Lima, Peru (June

2002).

272 Interview by NBC of President Alberto Fujimori, supra note 266.
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direction you're headed.
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protect government from government which, in the long run, can be more destructive than any

terrorist.
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