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confrontation over the impending mineralé regime.
Buzpension of South Africa from consultative status is
recommended é§ a means of dampening United Natiéns’
opposition to the minerals regime, and of preventing
eventual disscolution of the regime over these and other

issues.
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INTRODUCTION

The "Question of Antafotica"(l) is one that the’world 3
community of ;nations chase to igrnore until the mid-1980s.
When it was negotiating a regime to govern‘the world’s
ocean space, the United Nations Convention on the‘Law of
the Sea (UNCLOS)(2) left untouched the.concomitant
problems posed by Antarctica and its surrounding Southern 
Ocean. This omission resulted in part because the
likelihood of failure to reach consensus regarding ocean
space.in general would have beén heightened’by their
inclusion, and in part bécause of é general sense bf a
lack of immediacy to resolve Antarctic issueé.

Antarptica‘has been effectively administered by the
consultative parties of the United States—initiated
Antarctic Treaty system since 1961(3). That regime, for
purposes of protection of the environment and ité eco-
systems and international cocoperation in scientificb
research, is tacitly recocgnized by the internétit al
community as the legitimate administrative power in
Antarctica and the Scuthern Ocean(d). As the advent of d

minerals regime that will permit sxploitation of the -

DRI ER smer s s - -, o~ - =y R -
reglion’ s nonliv ing rescurces draws nszr, however, the
- i 1 e RIS I e Tt e < e .
CUTHI0E wWorld, partvicu.ariy the Drnited wacions, 1S

showing inereasing interest in participo
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affairs. - -

This artiplé begins Qith a gecgrapvhic overvisw df‘the‘
region, folldﬁed by a summary of historical bases for
claims and interests. It concludes with thé
identification of and suggested solutions for select
donestic and inﬁernationa1 prob1em areas confronting the
United States as it strives to continue its traditional
leadership role in maintaining the ever-more-fragile

Antarctic Treaty system.
‘CONTINENTAL AND OCEANIC FEATURES AND RESOURCES

Antarctica is unigue among the seven contiﬁents in
many respects. Its land mass comprises almost one tehth
of the earth’s land surface, an area nearly cne and ons-
half times the size of the United States{8). The coldést‘
of all oontinents(ﬁ); Antarctica is covered almost
entirely by a one-to-three mile-deep layer of fresu¥water

ice, giving it the highest continental elevation
(=1

- 3 3 -y v -~ - - I o N ] PRy -
precipitation amounts ©o only a few inchez{5)., Antarctica
is, in Za2loglioc terms, a desert Itz cne vrivar i

A\
Tyyoe s 27 rer s o D A SRR Ty 1 vyt 4 g aan v ey L.,
LUV, T L0wWs DAY SIgLit e Wil LS Aand [Tl SR T 1Uring wae
swwaer season(3y.  Ho species of Lvees or land vartebvoas

. . .
inhabit the continent (103},




Geclogists hypothesisze that Antarctica was,'during thé
Mesozlc Era (socme 100 million years ago), along with
Africa, Aus%ralia, India, Madagascar, and South America,
part of the é&percontinent Gondwanaland(1il). Through
continental drift, however, Antarctica was sventually
isolated in its present location(l12). Today, its closest
neighboring continent, South America, lies over six
hundred miles away, while the nearest population éentef,
Buenos Aires, is 1,800 miles away from the Antarctic
peninsula(13).

Existing and potential Antarctic resources span the
widest range. At one extreme, research scfentists have
used the desolate continent as a standard of comparison
for the detection of interplanetary life(l4}.

Antarctica is also the most fertile scurce on earth for
fallen meteorites(15).

At the other extreme, and of more pragmatic interest,
the continent‘and its shelf are belie'ed to contain vast

mineral deposits, including chromium, coal. cobalt,

-~ and other scarcs mineral resourses(16). Thig helief iz
supperted by reportsd occurrencszs of Ssome 2F tness

minerals{17}, and the

ey e . Al g mam 3 g Vo D e Y |
advanced b:y p.i.-’;tte techonlce ét::t-'l!-‘g.g.:_wtﬂ that Antarstica and

coppar, diamonds, gold, iron, manganese, nickel, uranium, -




its continental shelf share the known mineral deposits
found in th?'rest of the former Gondwanaland, including
South Africé and South America(ié). The continentai
shelf may aléo contain natural gas and oil deposits in
the magnitude of tens of billions of bérrels, a cache
roughly on a par with known Iranian oil réserves(lQ). To 
date, both the continent ahd its shelf have not been
commercially exploited, because it has been econcmically  ‘
and politically unfeasible to extract their bouﬁty.

Antarctica’s ice 1is also an important potential
resoufce. The continent contains nearly ninety percent
of the world’s fresh water(20), whichvmay be the key to
this planet’s hydrologic balance in the next bentury and
beyond.

In contrast to theoretical continental-based
rescurces, offshore living resources in the Southern

Ocean are of known abundance, and are easily harvestable.

At th

[§t]

base of the region’'s ecosystem is the krill, a
five centimeter-long shrimp-like crustacean which is the

major food source for five spscies of whales, three types

. - - X A} & a2 - = T fam o . -
povulationz{(Il) Keill zre go abundant in the Southern
N - - = — 2 - - - 3 - = -
Orcean that it iz estimated that sustainabie yields egqual

fa




could easily be harvested each year(22). PBecause it has .
such a high‘p%otein content, krill is an invaluable
potential sﬁu;ce of human sustenance for developing
nations. De;pite its potential benefits to mankind,
however, it is universally recognized that uncontrolled
depletion of krill would have‘a devastating and
irreparable impact on the’fbod chain in the Sduthern
Ocean. The Convention on the Conservation'of Antarctic

Marine Living Reszources(23) was negotiated'and came into

force in response to this potential environmental'impact.
HISTORICAL BASES OF CLAIMS AND INTERESTS

More than a decade before the inception of the
Antarctic_Treaty regime(24), Jessup noted.that “"a claim
with reference to szubmarine lands and watérs ad jacent to
the Antarctic continent must find basic suﬁport inkthe
maintenance of a claim to sovereignty over the land
itself. " (25} In spite of the fact that territorial

claims are frozen under the Antarctic Treaty regime(lfg),

gecpolitical gituation in the region This section
o m o ooy A= -~ g amee e a A ymam e d e T2 . =
presents an overview of national interests, with




— . .
ted States interests.

pte

particular emphasis on Uni
Antarétigé was the last continent to be dichvered.

' The ancient'Greeks believed thalt a large land mass

existed in tﬂe south to counterbalance northern

continents{27). Antarctica was first circumnavigated Byﬁ

Captain James Cook in 1772, although the continent itself

was not actually sighted uﬁfil 1320, S& one or morekdf |

three explorers: Palmer (USA), Bransiwe 4d (U. K.), and

Bellingshausen (USSR} (28).

' The foci of interests in Antarctica in the nineteenth
Centuéy were whaling and seal hunting in the Southern‘
Ocean. Interest in scientific research developed at the
turn of this century. In 1911, Amundsen (Norway) became
’the first person to reach'the geographic South Pole,
ahead of Scott (U. K.)(29).

Between 1908 and 1940, séven countries laid clains to
parts of Antarctica and adjacent offshore areas,
including: the United Kingdom (1203), Hew Zealand (1923),
Australia {(1833), France (1233}, Norway (1333}, Chils,
and Argentina (1240)(30). Sectecrs claimed by Argentina,

Zhile, and the United Kingdom largely cverlap and are

ar g - oo ~ S e S U P S g .
hotly dis becd 31). Qther claimants =ither rscognizce oOU
at least do act dispute each other’s herrvitorial

claims(32). A large sector - arpprowimetely fifteen




percent of the continent - has never been officially‘
claimed by any naticn(33).
Australia,\France; and the United Kingdom base their

claims primarily on the discovery theory(34), with the

underlying assumption being that Antarctica was and is

terra nullius ("territory of no one"). However, inchoate

title to land claimed by discovery must, under
international law, be perfected by effective occupation
within a reasonable period(35). Because no claimant
natioh can be sure that its historical activities or
ocoupétion of scientific reséarch stations meets either
the effective occupation or the :easonable'period test,
alternative bases of tefritoriél claims are invoked to
supplement the discovery theory. These include
exploration(36), continuity(37), contiguity(38), the

sector principle(39), and uti possidetis(40). Even

activities conducted pursuant to the Antarctic
Treatv(4l), such as scientific research, the exsrcise of
administrative authority(42)}, and minerals exploration
and exploitation(43), may bolstesr traditional bases far

claimz, or constitute new ones.

= - = T A R T e [ r A
By 1957, when the International Geophyszical Year(44)

commenced, five other nations - Belgium, Japan, Socuth

Africa, the United States, and the Union of Soviet
3




Socialist Eepublics - claimed historiecal interest in
Antarctica(4§f, though none made any official territorial

v

claim to territory, nor recognized antecedent‘territorial
claims of othérs. It is particﬁlarly ﬁoteworthy'that the
United States never formally made an‘official claim to
Antarctic territory, since it has the most extensive‘
history of activity on the.éontinent aﬁong all interested -
arid claimant nations(46). |

The first documented American activity in Antafctica
was a sealing expedition to the South Georgia Islands in
1790(4&). After‘Captain Palmer’s disputed first |
.disoovery of the continent in 1820(48), Congress
commissioned a worldwide scientific operation, the
Wilkes' United States Exploring Expedition, headed Ey‘
Navy Lieuténant Charles Wilkes(49). Wilkes surveyed and
mapped 1,500 miles of the Ahtarctic coast (in what latef
became the Australian Antarctic Territory), and firmly
determined Antarctica’s statﬁs as a continent(50).

An elghty-eight year lull in American éctivity'ensued,

until Admiral Richard E. Byrd undertook two unofficial

zxreditions which brought large-scale mechanized

)

H

exzloration to Antarctica for the first time(51). The
tirst, between 192% and 1830, gave rise to the first

tlight over the Scuth Fole in 1829(5Z). On thi=s




_expédition, Byrd surveyed Marie Byrd Land, an area'éast
of 150 degreés W, overlapping the western border of New
A

Zealand’s chim, the Eoss Dependency(SS),'and
unofficially:blaimed it for the United States(54). He
also established the first American base, Littie America, 
6n the Ross Ice Bhzlf(55). Byrd’s second expeditibn,
from 1933 to 1935, contihuéd work iﬁ Marie Byrd Land(SG);

After Byrd’s prifate expeditions, Lincoin Ellsworth
carried out two cperations in 1935 and 1939, which
although privately undertaken, were sanctioned by thé
Deparﬁﬁent of State(57). Ellsworth laid claim on behalf
of the United States-to Ellsworth Land, adjacent to Marié
Byrd Land and the Antarctic Peninsula(58). |

Consistent with established international law
principles, the United States officiél policy was that
Antarctica was not susceptible to being validly claimed
absent effective occupation(SQ).> Thereforé; the United
Stateszs did not ratify either Byrd’s or llsworth’é
clains.

Admiral Byrd led the first official United States

expedition teo Antarctica in 1934. It was empowered to

lay the groundwork for an official claim to Antarctic

terrvitory and did seo by imrlanting the American flag and

placing written claim flyers in cairns arcund Marie Byrd




and Ellsworth Lands(€0).

Several miiitary exercises tock place in Antarctica
after World ﬁ@r II, with dual miszions of‘training and
strengtheniné the basis for a claim to Antarctic
territory by the United States. Operation Highjump, in
1948-47, was the first of these exercises(61). With
4,700 military personnel ahd eleven members of the press'w
corps, thirteen ships (including, for the first time,’an
aircraft carrier and icebreakers), nineteen planes, and
seven helicopters; this is the largest recorded
expedition ever undertaken to Antarctica(@Z).‘ Operation
Highjump had as its missions aerial photdgraphyIOf'the
coﬁtinent and airdropping of claims flyers(83). In the
U.S Naval Antarctic Developments Project, 1947 (Operaﬁion‘
Windmill), claims leaflets were again airdropped in
- containers ahd deposited ih cairns, and extensive
military training and equipment testing took place(64).
The United Stafes governmént, however, never officially
consummated any territorizal claim iﬁ Antarctioa.

In 1954-55, in advance of thé Internationél
Geophysioal Year(65), the Unitad States Navy A:tarctio
'x;edi£ion conducted reconnaissancs surveyvs and

tab

4]
o
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e izhed the project’s support base(83). The

N
)
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operation, Deep Freeze I, from 12535-56, established the



first permanently-manned base, Naval Air Facility,

MeMurdo, on Koss Island, and put in place the Antarctic
) )

Development Squadron Six (VXE-6)(867).

>

Antarctica’s status as either terra nullius or res

communis ("territory of all") remainé unresolved.
Claimant nations invoke the former classificaﬁion as a
means of Jjustifying their férritorial élaims, while non-
claimant interested nations and the world community-at-

large consider the continent to be res communis,

insuiating it from national appropriation(Sé). Also‘
unresélved are the status'and sovereignty issues
regarding Antarctic ice formatiohs, particularly the
extensive shelf ice(69), with features similar ﬁo terra

firma.
THE ANTARCTIC TREATY REGIME

For eighteen months during 1957 and 1958(70), thez
international scientific community engaged in the first
gooperative venture in Antarctica - the'Intefnatioﬁal
Georhysical Year. This research project was a2 non-
governmentally-sponsored effort under the auspices of_thé:

Incernational Council of Scientific Unlong{

i

involved secientists from twelve nations operatins




. The- support role of the United States Navail Support
Force was extensive and invaluable. It included the |
first regul%r flights to and from the continent,
establishmehgfof inland research stationsvby tractor
traverses, and the firét usa of giént cargo planes to
airlift supplies to the South Pole’s Amunden-Scott
Station(73).

At the end of the International Geophysical Year, the
Soviet Union announced that it would maintain its
stations and continue scientific research. President
Eisenhower, anticipating an unwanted extension of the
cold war between the superpowers, quickl& organized a

. , multilateral conference among the twelve claimant e’mdb
historically interested nations to arrange muitilateral
administration of the region for cdntinuing scientific
research aotivity(74).v Within six weeks of the convening
of the conferencé, the Antarctic Treaty(75) was signed by
the twelve "original signatory" nations present, on |
December 1, 1352(78). The tréaty entered into foroe’on
June 25, 18961(77).
| The treaty originally applied ocnly to the continent

and ice formations located south of zixty degress south

;
i

=l

qQ

L4

latitude(78). It declared that Antarctica would be us

4 for

L
@

The treaty provi

-~




freedom of scientific research(50) and cooperation among
ttie contracting parties in carrying ocut scientific
research, iﬁc}uding sharing of persbnnel and research
data and fin&ings(Sl). It established a kind of tenancy
in common over the entire trEatyrarea, including |

b

cotenants’ research facilities, which are subject to
formal unilateral inspectibh at any tiﬁe by any
contracting party(82). Consistent with its charter, the
treaty prohibited military operations(83),.atomic
explosions(84), and nuclear waste disposal on the
contiﬁeht(85). The treaty froze the issue of territorial‘

claims, and further provided that neither new claims nor

ext

]

nsiocns of existing ones would be recognized(86).

Although the treaty established no formal governing

1]

tructure, fourteen in camera biennial consultative party
meetings have been held since 1961(87), from which 164
formal recommendations have resulted, on issues ranging

from mineral resources to telecommunications to

tourism(88). A majority of regommendations concern
protecticon of ﬁhe Antarctic environment and
ecosyatem(89)

Thege recomnendaticons ér@ the only formal prlioymaking
nechanisnm of the Antarctie Treaty regime. The Aﬁtarotio

Troaty regime administers Antarctic affairs by caonsensus.




For any fecommendation to become binding, it musﬁ be
unanimously\a&opted by consultative parties present at av
meeting and'fprmally ratified by the governments of all
'cqnsultative.;arties(90). To date, 138 recommendations
have been adopted{81).

The most recent consultative meeting was héld in Rio
de Janeiro from October 5-16, 1987(92). Significant
recommendations adopted in Brazil included, among others,
establishment of a presumption that conéultative meeting
documents are publio; unless labeled as reétriéted
(revefsing prior praétice)(93), and adoption of
environmental impact assessment guidelines consistent
with United Nations Environment Programme prinoiplés and

United States domestic law(94). The parties deferred

adoption of recommendations concerning limitations on

tourism and nongovernmental expeditions, depletion of the

ozone layer over Antarctica, and creation of an
organizaticnal infrastructure to Support the Antarctic
Treaty consultative process(85). |

The izszus of an crganizaticnal infrastructurs iz

“has

ITI
o

reazty regim

=

thrived over the pazt twenty six years without a

pureausracy. It has neither secretariat nor an

&

international headauarters. Early objection to a such a

[Ers
108
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governing structure by the United States and other
original signatory consultative parties wés based in‘part
on a desire‘pp carry out scientific research informally,
free of the éncumbramoe of a bureaucracy(96). -
Additionally, the UnitedVStates initially wantéd neither
Soviet nor United Nations participation in such a
governing structure(97).

Over time, however, new considerations have developed
that militate in favor of creation of some’kind of
infrastructuré for the regime. The numbef of treaty

parties has grown from twelve to thirty seven since

1959(98), with political and socioceconomical divergence :

more extreme than that of any other international
organization on earth. Fear of Soviet miéchief in'
Antarctica has proven to be unfounded. In fact, United
States representatives privately acknowledge that their
working relatiohships with Sovietvcounterparts within the
Antarctic Treaty regime are excellent. Additicnally, thé
entry iﬁto force of treaties subseguent to, but |

interdependent with, the Antarctic Tresaty(%9), coupled

with the impending establishment of an Antarctic minerals’

o

regime which will have a secretariat and
infrastructure{100;, make the sstabliszhmen®t of a core

intrastructure for the Antarctic Treaty svstem a




_necessity. Finally, interest ip Antarctica on the’part
of the United'Nations(lOl), other interﬁational
organizatio&s(lOZ), states not party to the Antarctic
Treaty (103)f nongovernmental organizations(104), and
private persons(105) has increased dramatically since
1959, particularly in the last five years.

At the fourteenth consultative party meeting, the
United States presented a working paper on establishing
an infrastructure for the regime. The paper addresSed
fbur perceived areas of concern: 1) support for
consuitaﬁive’meetings, 2) archives and information
dissemination, 3) relations with external organizations,
and 4) financial administration(108). While the United
States has tempered its opposition to an infrastructure
and now recognizes a need for "scme type of small or

modest secretariat or office, " (107), a minority of

treaty parties still opposes the establishment of any

sort of infrastructure, based, in part, on a fear that

additional organization "would alter the present system
-

in [unspecified] unforeseen ways. "(103) Discussion of

thz rrablem was tabled until thes fifteenth consultative

4ri edditional concern relatsd to the crganizational

issue iz the increasing cost witihh hosting




onsultative party meetings. Under the current

[}

arrangementﬁ consultative parties volunteer to host’
meetings and individually bear the full éost’of hosting
them. As thé membership in the consultative party
structure has expanded to include many third world
nations, the ability of a wider circle of members to bear’
the financial costs of hosting meetingé has been
strained. Additionally, the lack of diplomatic relationsH
among and with several new members impedes néw members
from hosting meetings. Discussion of this problem area
was similarly raised and deferred at the fourteenth
consultative party meeting(108).

While any United Natioﬁs member-nation, or any other
nation invited by all the consﬁltative parties, may
accede to the'treaty, only those acceding nations that
conduct ;égbstantial'scientific research activity in
Antarctica, such as the establishment of a scientific
station, or the dispatch of a scientific expedition“(llO}‘
can achleve consultative party status, and share ‘
administrative power with the original signatory
.consultative parties.. Formal admission of consultative

parties takes place at special consultative meetings, of




substahtial enough to merit consultative party status
rests solely'with the sitting bonsultativé parties, eVery‘
nation that‘ﬁas sought consultative party status thus far
has gained a&mission to the governing body. The eight
nations that have Jjoined the originél signatories as
rn“ultativp parties 1nﬁludp Poland (1979), the Federal
Eepublic of Germany (1981), Brazil (1983), India (19 d),
the People’s Republic of China (1835}, Uruguay
(19855(112), Italy (1987), and the German Democratic
‘Republic (1837)(113). Collectively, the eight entrants
expenaed hundreas of millions of dollars to achieve
consultative party status(l114).

Accediné nonconsultative parties-state atﬁend sessions
only at the invitation of the consultative parties. They 
have besn allowed to attend regularly since'1984(115).
These states have no voicevin decisionmaking. The
seventeen nations that have acceded to the Antarctic
Treaty and not gaiﬁed consultative party status include:
Austria, Bulgaria, Cuba, Czechoslovakia, Demccratic
Pzople's Republic of Korea, Denmark, Ecuador, Finland,

Greece, Hungary, the Netherl

{D

nds, Papua New Guinea, P=sru,
7 ] . Ny e 4 PR PRSI = ap \
Repuhlic of Korsa, REomania, Spain, and Sweden(118).

r “
varal acceding, nconcon ”u1+4t1v~ statss, namely Feru,

the Republie of Horea, Spaln, and Sweden{l1l7), are




expected to seek consultative party status in the near
future, and may try to accelerate their applications in
. \

order to gaiq consultative status before a minerals
regime is coécluded,'to ensure their permanent
representation on the governing commission(llﬁf.
Privately, some consultative parties have expressed
concern over the relative'eése by whiéh states gain
consultative status. There is also a perceived need td
establish some sort of threshold level of scientific
research aztivity that must be maintained in order to
contiﬁue consultative status. This issue derives in parﬁ 
rom the concern over the relative stagnation df the
programs of two original signatory nations-Belgium and
Norway, which, by virtue of their status as ofiginal
signatories to the Antarctic Treaty, endjoy pefmanent
consultative party status irrespective of their level of
activity or maintenance or non-maintenance of
stations(118). At the fourteenth meeting, the United

States prorosed the adoption of three guidelines for

astates seeking consultative party status, based on past

program manzZement in Antarctica(lZO).

were incorporated by the regime into i%ts nonbinding final

(e
D




Mznagement of Living Resources

)
While thé Antarctic Treaty itself did not encompass
the managemeﬁt of Antarctic resources, the concern for
the protection of living resources became the primary
focus of the consultative parties soon after the treaty
toock effect. Over the yéafé,~three siénificantr
agréements, building one on the other, were reaohed
regarding the preservation of the Antarctic ecosystem:
the Agreed Measures for the Conservation of Antarctic
Fauna‘and Flora(122), the Convention on the Conservation,
of Antarctic Seals(123), and the Convention on the
Conservation of Antarctic Marine Living Resources
(CCAMLR)(124).
ccdicil treaties comprisé the Antarctic Treaty System.
CCAMLR is particularly éignifioanﬁ, in that
the geographic "jurisdiction” of the Antarctic Treaty
System northward to the Antarctic Convergence(125). »The
primary goals of CCAMLR are to regulate fishing of

b

depleted finfish stocks and to control the harvesting o

H,

krill(128}, which are most heavily concentrated within

200 nautical miles of the Antarctic zontinent and varicus

islands south and north of sixty degrees latitude(127).

2o

Together with the Antarctic Treaty, these



Antarctic Treaty consultative parties, Poland, the
Federal RepuBlic of Germany, and the German Democratic

b .
Republic, with technical advice from the nongovernmental

Scientific Cémmittee on Antarctic Research (SCAR)(128).

At the final meeting in Canberra, observer status was

conferred on the International Union for Couservation of

Nature and Natural Resources(129). Observer status was

denied to the Republic of Korea, the Netherlands, and the

EBuropean Economic Community, largely because of Soviet
‘and East European obJjections(130). The negotiating
partiés also rejected a request by India and other

nations to insulate the Indian Ocean sector from any

krill harvesting activities sanctioned under CCAMLR(131). 

CCAMLR clearly perpetuates and broadens the power base
of the Antarctic Treaty consultative parties over
Antarctic and Southern Ocean activities. States acceding

" to CCAMLR must agree to "acknowledge the special'

obligations and responsibilities of the Antarctic Treaty .

Consultative Partie;;@o the protection and preservatioﬁ
of the environment of the treaty‘areg,"(132) and are
rrohibited from asserting or rescognizing territorial
olaims_in Antarctica and tﬁe Snuthern Ocean{133).

Wirile states which are original signatories to CCAMLE:

automatically are members of the regulatory commission,



only those acceding states which "[engage] in research or

harvesting attivities in relation to marine living
'\ .
resources, " to the unanimous satisfaction of commission

members, may Jjoin the commission, and then only while

they maintain research or harvesting acfivities(134).

Antarctic Mineral and Hydrocarbon Resources Policy

The issue of resources exploitation did not figure
prominently in negotiations over the Antarctio Treaty,
where it was expedient merely to quickly formalize some
éort.of foundational cooperative regime. In fact,
except for an indirect reference in Article iX to the
consultative parties’ rESponsibility to protect living
resources{135), the treaty is silent on the issue of
Antarctiec resources. Perhaps this was because, at that
time, the necessary technologies for extraction of -
nonliving resources did not exist.

Interest in developing nonliving Antarétic reséufces‘
developed within the regime in the early ;9705. That
ihterest was advanced priﬁarily by tbe United States,
which has consistently urged that the definition of

permizsible

peaceful purposes” in Article I of the
Antarctic Treaty encompasses not only shared access to

- 2 > R R |
Antarctica for research purposes, buht also the right to

T8




exploit continental and offshore mineral and other
ncnliving resouroes, 30 long as strict environmental

Al

protections are observed(l36).

South Amefican claimant natiohs initially opposed the
United States’ initiative to consider nonlivihg resource
development, fearing erosion of their tenuous juridicai
positions concerning theiriferritorial'and concomitant
offshore claims(137). Although tempered somewhat over
time, this defensive claims-based oppoeitien has carried
over into the current minerals regime negotiatiohs.

Jaéan and the'Soviet'Union also initially opposed
minerals and hydrocarbon resource development, based on a
rerception that existing environmental safeguards were
inadequate to preserve the ecosystem(138). As
technologies and political and other considerations
edvanced, their opposition gave waye

The consultative parties first informally discussed
the need for reguletion of Antarctic minerals activity at
the Sixth Consultative Meeting(i38). The firs
recommendation pertaining to minerals came out of the

S=venth Consultative Meeting, which urged further study

of the effects of minerals exploration{ld40;.
At the Eighth Consultative Meeting, th= parties agresd




pursued Antarctic minerals developnent(141). They also
invited SCAa‘to participate in the deﬁélopment of an
Antarctic mioorals policy by preparing a preliminar&
assesSment of:environmehtal impact, and set the,stagg for
a special preparatory minerals meeting in Paris in June
and July, 1976(142). |

The conclusion by SCAR toat the risks to the Antarcticj‘
environment from minerals exploration ond exploitation |
were not too great to rule ocut such activity |
altogether(143) gave impetus to continued discussions.
The ptinciples derived from the Special (Paris)
Preparatory Meeting were adopted in Recommendation
IX-1(4)(144) at the Ninth Consultative Mesting. These
principles set the stage for all future Antarctic
minerals negotiations, and consolidéted responsibility
for development of policy in the Antarctic Treaty
consultative parties. The parties also agreed at thé |
Ninth Consultative Meeting to urge their nationals and
states not party to the Antarctic Treaty to refrain from
any minerals activity pending impleﬁéntation of a
minerals regime(145). |

The-recommendation that followed at the Tenth‘Meeting
stated that thebprospeotive minerals regime would govern

all aspects of Antarciic mineral rescurces activities




found ecceptable by the regime, includihg ecological,
technical, %Qiitical, legal, and economic
consideratieqe(146). In addition, the regime would be
empowered»to:establish and enforce rules relating te
environmental protection(147).

By the Eleventh Consultetive Meeting in 1981, the
parties perceiQed a sense ef urgeney ih conclﬁding a
minerals regime(148) and having it in place before the
existence or extent of mineral and hydrocarben resources
becomes known and before economic or technological
consiéerations make exploitation feasible: The& elso
- wanted to ensure that an internally generated minerals
regime was in place before the United Nations toock any
initiative to establish a competing regime. In that
vein, the parties set out four foundational principles
that have pervaded all subsequent special consultative
minerals negotiations:

1) the Antarctic Treaty consultative parties will
control the negptiation and implemeetaﬁion of a miherals
regime; |

Z2) the entire Antarctic Treaty will be preserved,

and in particular, the provisions of Artic

-t
0

——t
<!

pertaining to territorial claims will not be affected by

any activities undertaken pursuant to the regime;

o
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'3) protection of the Antarctic environment and
ecosystem are a basic consideration of any proposed
\
action under the regime;

>4) the gctivities of the regime should be acceptable
to all states which are not Antarctic Treaty’consultative‘
parties, and should not otherwise prejudice the intereéts";
of all mankind in Antarctiee(149).

Since the adoption of Recommendation XI-1,
approximately twelve formal special consultative minerals'
meetings have taken place(l150). The meetinge’ chairman,
Ambeseador Christopher Beeby of New Zealand, personally’
drafted and submitted at least five “chairman’s informal“

perscnal reports” on the proposed minerals regime(151),
which, although intended to be confidential, were
inadvertently distributed to the public by one or more
delegations to the meetings.

It is beyond the intended scope of this discussioﬁ to
describe the_mechamics of the proposed minerals regime'ih:'
great detail(152). Although the skeleton structure has_‘
charged little since the first Beeby draft, delicate
negatiations continue on many important issues,

such as, the Jjurisdictional reach of the regime, conflict

y)
-

laws iszues, 11

@
0
+

bility, compulsary arbitration.

govaernment subsidization of operators, the wel




royalties in favor of claimant states, membefship on
decisionmak%né bodies, and the extent of and conditions
on participétjon in mining'activities by developing
nations. : |

The success of the negotiétions thus far is largely
attributable to the pefsonal diplomacy of the affable
Chairman Beeby and his abiiity to‘trahélate huances into“
the consensus required to pull off this "all or nothing"
package deal(153). He has’repeatediy remarked regarding
states’ expectations, "Everybody is a little bit unhappy{
everyﬁody is a little‘bit happy. " (154)

The regime will cbntroi the exploratioﬁ and
exploitaticn of all nonliving natural nonrenewablé
resources south of sixty degrees latitude, exéluding
those found in the deep seabed(155). While ahy state may:
become a party to the convention eétablishing the regime,
by doing so it acknowledges the supremacy of the
Antarctic Treaty system (i.e decisions made by the
Antarctic T:eaty consultative parties), and agrees to
abide by its component treatiez, including ih rarticular,
Artinle IV of the Antarctic Trezty, whiéh freeges the
issue of territorial claims{1h

Bisth the United States and the Spviet Ur.icn are

assured representation on the tws decisicnmalliing bodies




of the regime. As Antarctic Treaty consultative parties
antecedent to the regime, they are autocmatically menmbers

.

of the policx@aking and goVerning commission(157). By
virtue of théir maintaining the largest Antarctio
programs at the time of the entry iﬁto force df the
Antarctic Treaty, they are guaranteed membership bn the
regulatory committée, wﬁich'is respongible for
operational oversight(158). Unlike the Antarctic Treaty

system, however, decisionmaking under the minerals regime

will be by majority vote(159).

The United Nations and the Question>gi Antarctica

After the signing of UNCLOS on December 9, 1982(150),
the United Nations began debate oh what it termed»fthe
guestion of Antarctica”(181). Discussions were prpmpfed 
in part by the urgency with which the Antarctic Treaty |
consultative parties were moving toward agreement on a
minerals regime fof_Antarctica and the Southern Oceén.
They were initiated by an address by halay#ian'Prime
Minister Mahathir Bin Mohamad, in which he asserted that
Antarctiéa, having no indigencus population, was the ges

ot the international community as a whole(182).

9]
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Jince that time, each sessicn of the General Aszembly

has been marked by discussions within the security-

o
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related First Committee(163), submission of annually
updated repgrfé by the Secretary General oh the |
Antarctica du@stion(164), and annual resoiutions,
approved by Q%e‘First Commitﬁee and adopted by the
General Assembly(165). |

The resolutions have addressed three areas of concern
to the United Nations, framing them ih-the fofm of
requeéts to the Antarctic Treaty consultative parties.
One was .a general request, in 1985, that the consultative
parties pfovidé the United Nationslinformation about
Antarética, so the Unitéd Nations could act as a central
repository for data about Antarctica(168). The other two 
resclutions are ongoing and more substantive. One |
petitions the consultative parties to invite‘the
Secretary General or his representative as ah_observer to
general and special consultétive‘meetings and to impose a .
moratorium on minerals negotiations until such'timé as
the whole international community of nations can
participgte(iﬁ?). The other substantive resolutibn'
‘appeals to the consultative parties'to take steps to
exclude South Africa from participating in consultativé

meetings (168 ;.

Status of Activities and Interests in Antarctica




Currently, thirteeﬁ nations and one nongovérnmental

Drganization[ Greenveace, operate year-round stations and

A\RE .
"winter ovef"kpersonnel on the Antarctic continent(lSQ).“
sSeveral natiéns, including the United States, tﬁe Soviet
Union, Argentina, Australia, Chile, and New Zealaﬁd, make
extensive use of their military forces in support of |
their scientific and research missions(170).

The United States has consistently maintained the
1argest program in Antarctica. It operates three
vear-round stations: McMurdo (formerly Nawval Air
Facility, McMurdo until 1961), the logistics center on
Ross Island; Amundsen-Scott, at the geographic South
Fole; and Palmer, on Anvers Island off the western coast
of the Antarctic Peninsula(171). Also opefaﬁional are
three austral summer-cnly camps: Siple Station, in
Ellsworth Land, at the base of the’Amtarctic Peninsula;
Byrd Surface Camp, in Marie Byrd Land; and Marble Pdint“
Camp(172).

The entire United States Antarctic Program (USAF) is

O

administered and funded by the Natlional Scienc
Foundation{NSF), an independent government agency, with

responsibility for operational management in its

Directcocr, Division of Folar Programs{DPPI{L73) 0




of thé-Department of Defense (DoD), and includes active
and reserveﬂs&pport elements and the Military Airlift andi
Sealift Comm;mds. The Department of Transportationﬁ
(Coast Guard)\also plays an iméortant support role,’as
does NSF’s primary civilian contractor, Antarectic

Services Inc. (ANS), ‘a subsidiary of ITT(174). Support
from other government agencies is like;ise available tb
NEF on a oost—feimbursable basis(175).

Additional support, in the form of airlift support
between Christchurch, New Zealand, and McMurdo‘Statidh,
is provided by the Royal New Zealand Aif.Force(176),
pursuant to a Jjoint coopérative agreement on
operations{(l177). Air New Zealand, an indépendent NSF
contractor, performs standard maintenance on the seven
NSF-owned LC—130‘aircraft at Christchurch(178).

_All operation and maintenance and personnel costis
associated with the 849 military and DoD civilian |
Antarctica support personnel are borne by NSF{172).
However, the military billets making up Naval Support
- Forces Antarctica (NSFA) and VXE-6 count against DoD

personnel end strength(180)

ninety cne military and 142 civilian personnel wintsred



over(182). Thére is significant female partiéipﬁtion in
UsaP. 1In 1&85486, the program included fifty nine womeh
researchers gnd forty eight women logistic support
personnel(1833.

Operational command of DoD military and contract
personnel and Coast Guardsmen associated with ﬁhe USAP
rests with Commander, NSFA-(CNSFA)(184;, currently
Captain Dwight D. Fisher, USN{(185). Questions of.’
criminal jurisdiction over military perspnnel and DoD
contractors are a matter of CNSFA cognizance; NSF
maint;ins reSponsibility concerning potential criminal
Jurisdiction over all other personnel(186). |

In Fiscal Year (FY) 1987, the budget for USAP was
$117.1 million(187). Of ﬁhat amount, only $12.5 million‘
directly funded scientific research; the rést went for
6perational supﬁort(lSS). CNSFA was allocated $75.8
million for military and related support actiyities(lBQ);

The Soviet Union maintains the second largést

Antarctic program. Like the United States, the Scviet

the International Geophysical Year. It has seven

e

cear-round stations, including one, Vostok., at the

m

eomagnetic Scouth Pole, and six zcazstal stations

6]

trategically situated in different sextants of the




cohtinént(lQO). Augmenting these stations are four
summer—onlyérésearch facilities(191). The Scviets winter
over approxiﬁgtely 300 personnel, and havé'a summer
population_of;about 425(192f.

Alr transportation to and from the Soviet'Antarcticb
base station of Molodezhnaya is accomplished wiﬁh one
iL—18 aircraft, and internal air transbort is céfried out
with IL-14 aircfaft (DC-B—equivalent)‘and large
helidoptérs(lQB). The Soviet staging facility in the
southern hemisphere is Maputo, the oépital-of marxist
Mozamﬁique(194).' |

There are forty cne other stations manned by eleven
other Antarctic Treaty consultative parties(195). The
vast majority of stations oécupied by original Signatory:
clgimant andvhistorically interested states are confined
to the geographic limits ofktheir respective territdrial

claims or zones of interest(198).

Jnited States Antarctic Policy Objectives

critical of what they perceive as either an absent or
flawed United States ponlicy on Antarctica, particularly
regarding the decisicon not to formally stake a

™

verritorial elaim(i37). They pcint to apoarently



conflicting stated policy objectives over resource
utilizationglga) and extrapolate them into a general
theory of fiayed American policy. -

The debis{on to forego establishment of a territorial
claim among the preexisting morass of legally
questionable claims has worked to the advantage, and not
at all to the disadvantage,’of the Uni£ed States. That
decision facilitated the swift negotiation and entry_inﬁd’
force of the Antarctic Treaty(199), which, with its
foundational triad of demilitarization, denuclearization

.

and broad international c?operation, is a universally-
recognized model among ihternational agreements(200).
Beoause>this was a United.States—initiated agreement; its
successful operation greatly enhances United States
prestige and influence in the internatjonal community.
Because the United States does not officially claim
specific parceis or’wedgeSVOf territory, its activities
and rlacement of staﬁions is not restricted. ‘It is free

to strategically locate bases of operation based on the

Antarctic Treszity m

o

-

st laregely confine their activitiss to

oo - \ ) i (. F-N R K St -0
thelir zonez of intzsrest, or risi further dilution of
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United States and the Soviet Union have effeétively |
neutralized the entire range of preexisting territorial
claims by téeir strategic placement of research
stations - tﬁé United States at the geographic South
Pole, at the pdint of convergenée of all sector and
continuity-based claims, and the Soviet Union;vin éach
sextant around the Antarctic coastal circumference. In
the extremely unlikely event that the Antarctic Treaty
system were to break down and territorial claims were%
revived, activities within these strategically placed
stations would seriously undercut the legitimacy of prior'
claims - particularly ones in whicb little or no supportvfﬁ
activity took placé.» | | |

In an EXecutive Memorandum dated February 5, 1982;
President Reagan reaffirmed the national commitment’tOv
the USAP(201). In the memorandum, the President set as
national poligy objectives the dual goals of continued
effective functioning of the Antarctic Treaty system and
flexibility and operational reacﬁ for the USAP unmatched
by any other nation(202).

In 1984, R. Tucker Scully, Director of the State

Derartment’s Office of Oceans and Folar Affairs




compliance with the Antarctic Treaty’s mandates that
Antarctica be used exclusively for peaceful purposes and

not become the scene:of international discordvand’ﬁhat
freedom'of séientific research activity and cooperation
in sharing data be continued; 2) protection of the

" Antarctic environment and ecosystems; 3) management of
area living resources by the Antarctic Treaty system, and
aqual access to available resources by United Statés'
nationals; 4) where exploitation of nonliving resources -

is desmed to be environmentally acceptable,

nondiécriminatory right of access to the United States;

and 5) preservation of bases for assertion of territorial"

claims by the United States{(203}.

In addition to its strategic placement of Stations,
the Uniﬁed States exerts its influence in other ways over
partiés to the Antarctic Treaty to ensure that they(,,
operate within the framework of the treaﬁy. The
interdépendenoe of the New Zealand and United Statea
programs on Ross Island is one example. This B

rezlationship, the closest and most cordial working

1]

relationship among parties to the Antarctic Treaty, has

>

endured and thrived since 1553{204), even in the face ¢

Pl
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the current political climate in which the mutual

ANZUS Treaty has bzen suspendsd betwssn the two

Tenze .




bountries(205).

The Unit%d'States has hosted and been the guest of
virtually eQéyy other party’s Antarctic research
prcgram, incfhding on several occasions, the Soviet
Union’s(206). In addition, NSFA personnel have carrief
out numerous humanitarian rescﬁe and assistancé missions,
including the recent medicéi air'évacuétion of a Socuth

frican technician suffering from aéute renal disease
‘while at the isolated South African SANAE station, éome
»4,200 miles across the continent from McMurdo
Statién(207). Becau;e of its superior air operational
reach in Antarctica, the United States is the onlyA
" country capable of undertaklng such missions(208).

The United States also exerts political leverage on
cther Antarctic Treaty parties by making selective use of
the treaty’s broad unilateral right under Article VII to
inspect other parties’ stations, vessels, aircraft,
equiﬁment, and personnel(209). It was the United States
that insisted on inclusion of this provision in the
Aﬁtarctic Treaty(210). The United States has ooﬁducted
ziw inspecticons pursuant to Article VII, in 1964, 1987,
1871, 1975, 1880, and 1983, more than any other
party(Z1ll). Argdentina, Australia, New Zeaiand,'and,the

United Kingdom have aiso conducted inzpections, sone

R
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jointly with the United States(212). No party, includihg

the Soviet \Union, has ever objected tc the pre-announced

inspections, rand no violation of the treaty has ever been
discovered(213).

ions and other rights under the

+

The exercise of inspect

s

¢

Antarctic Treaty by the United States and others haé had
some dampening effect, even if only'ﬁgyohological, on the
aspirations of Socuth American claimants Chile and
Argentina to reassert sovereignty over theif‘
pre-Antarctic Treaty sector claims. Since 1957,
Argentina has iﬁtermittently strengthenéd its military
air power iﬁ the area(214), and since 1877, has
maintained up to eight families per year at cne or more

of its six year-round coastal stations(215). The Chilean

plan for consoclidating its territorial claim is even more

'grandiose. It brought permanent settlement of up to one

hundred'Chilean Air Force and other familieskto its
Teniente Marsh Btatien on King George Island in 1984,
including support facilitieswsuch as schocls and
~elephone, radio, and television service(ll€). Teniente
Marsh aleo has a hotel to accommodate tourists vislting
antarctica from the South Auerican mainl:ﬁd{Ql?). in

Ar.tarctic Instituts,
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1483, the Director of th

on behalf of the Pinochet government, publicly

ry




rejected internationalization of Antarctica and asserted

that Chile Yiéws the Antarctic Treaty as merely deferring

*

its sovereign_ territorial rights(218). Both nations make

extensive use of military forces to man research

facilities, and each has massive air transport‘capability '

with Hercules C-130 aircraft(219).

In spite of these symbolic acts, cooperation with each

other, between Chile and the Soviet Union, amoﬁg the co-
claimants Chile, Argentina, and tﬁe United Kingdom, and
otherwise within the Antarctic Treaty framework, has been
exéelient(ZZO). As an example of the degree of |

cooperation within the regime, Argentina and the United

Kingdom fully participated and cooperated in the special‘ 

minerals cbnsultative meeting in June, 1982, during the
Falklands/Malvinas Islands conflict(221). Also, in 1984,
the United Kingdom transferred its station on Adelaide
Island to Chile(222).

The mostvimportant way that tﬁe United States exerﬁs
_its influence in Antarctica is through the presence‘of
its 849—strongimi1itary support forée, which gives it the
flexibility and superior air operationzl reach tﬂé?

ensuras United States pre

U]

* the six United 3tates stations, including the

1,

o
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rategically located Socuth Pole Station, have airfields

minence on the continent. Five




to accommodate landing by the ski-equipped LC-130
aircréft, and' all are heiicopter 1anding~capable(223).
The use of gki—equipped aircraft, for real-1life rescue
missions like the air evacuation of the South Affican
technician from SANAE (a station without a runway)(224),
combined with the fueling capabilities of Uﬁited Statesbi
stations very remote from McMurdo, demonstrate that NSFA‘
can‘projéct men and equipment onto any part of the
continent with little advance notice.

in addition to search and rescue missions, VXE-8 is
tasked to conduct aerial photographic mapping serviées,
recénnaissance supéort for the scientific research
program, and other'transportation missions throughout thei
continent and around‘the world(225). Additional air
operational support for the USAP comes from the Royal New
Zealand Air Force, which regularly flies United States
personnel and equipment in C-130s between Christchurch
and McMurdo(226), and from the United States Air Force’s
Military Airlift Command (MAC), which provides a C-141
on-site for two months during the austral summer
season(227). MAC also conducts a mid-winter air supply
dro? to McMurdo and South Pole Statieon as an Air Force
training exeroiSe, for which NZF is not required to

reimburse DoD(228).

g0




To illustrate the massive extent of United States
Antarctic a%r'operations, during Operation Deep Freeze-
1987, fixed épd rotafy wing aircraft belonging to VXE-8
logged 4,900.}1ight hours, and transported 8.2 miliion |
prounds of equipment(229). MAC and the Royal New Zealand“
Air Force together moved an additional 1.4 million pounds
of cargo(230). | |

So, while the Antarctic Treéty prohibits military
operations(231), United States military forces have taken
advantage of invaluable training opportunitiés in support
of NSF’S scientific reseafch program. Much has been
learned about cold weather, high altitude operations, as
well as the psychological aspects of long-term isolation

in such an environment. The conduct of real-life air

‘operations under adverse weather conditions has

benefitted both Navy and Air Force pilots. in Operation
Deep Freeze 1988, the 109£h Tactical Air Gfoup,
Schenectady, Néw York, the only military’unit outside thé
USAP with ski-equipped C-130 aircraft, is supporting N3F
activities and gaining valuable training under Ahtarctic
conditionz(232). In addition, info:mation leéfned about

other consultative parties’ military forces from joint

[¥]

operations, observations and reconnaissance, inspection

et

under the Antarctic Treaty, and from cther opportunities,

W




. provides insigh£ for intelligence and militafy planning
purposes, w%th worldwide application.

In sum,_a‘gtrong, well~-equipped military support force
SErves United;States Antarctic interests in several key
ways. It enhances United States international prestlge
by providing routine and emergency assistance on a
nondiscriminatory basis to the missions of other treaty
parties. By.its size and the breadth of its support'
role, it is a means to influence the cther Antarctic
Treaty parties to abide by the treaty. In return;'the
militéry is given unparalieled opportunities for training
and unbridled observation of allied aﬁd rival military

forces.
CURRENT ISSUES WITH MILITARY IMPLICATIONS

Domestic Policy Issues

How National Policy is Established

A state’s naticnal interest in the form of a national
palicy objective reflects political, lesgal, strategic,
" military, economic, scientific, and security
ognsidérations(QSS). Regarding Antarctica and th

Southern Ocean, the interplay of policy factors is

complicated by the fact that the right of the United




States (and at least nine other nations) to assert a
c¢laim of tegritorial sovereignty over resources-rich land

LY

and sea spaée~is sublimated in favor of a delicate
internationaf regime‘under which provincial short- and’
mid-term national interestz are subsumed to ensure
long-term international harmony and shared,

nondiscriminatory right of access to the area and its

resources.

For the United States. Antarctic policy'is set by the -

interagency Antarctic Policy Group (APG), which was

established in 1965 by President Johnson on advice of

then Acting Secretary of State George Ba11(234). The APG

is composed of the Secretary of State, who chairs the
group, the Secretary of Defense, and the Director of the
NSF(235). Attendance by members of othér federal
agencies with significant ihterest in the USAP is on an

ad-hoc basis. Responsibilities are divided roughly as

follows: State formulates overall United States Antarctic

policy, NSF manages and funds the entire USAP and

designat

D

s the senior United States representative in

Antarctica, and DoD plans and executes logistical zupport

for the UBAP(236). All three members of the APG delegate

Secretary for Oceans and Internaticonal Envirvonmental and

+
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(%nternatioéal Security Policy)(ASD(ISF)), and NSF to the
Assistant Director for Geosciences(237). : |
The APG does not meet often, usually only annuélly'to
review the USAP’s plan of operation. At the staff level,

the working arm of the APG is the interagency Antarctic

Committee(238).
Dimensions of Domestic Problem Areas

Inopractice, the domeéﬁic decisionmaking mechanism haé
been plagued with problems. Until recently, there was a
too;frequent turnoyer of key State Department personnel,:
and United States policy was often set by DPP rather than N
by the State Départment(239). Interagency squabbies pose‘
another serious problem. For years, NSF, the agehcy'beSt
suited to do so, has resisted taking on the mission of
compiling data on Antarctic continental and offshore
nonliving resoUrces(24Q). The State Department
acknowleddes that the problem of cooperatioﬁ on the part
cf NEF beyond the bounds of "pure soience”‘persists(Zél);

As for DeD, Auburn observed that the Navy only

b}
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unwillingly supports the USAP under orders{(Z4Z). He

the perceived lack of a military migsicn and 2
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will make them less competitive for promotions than theif1
contemporar%sskas detracting from morale(243).

While Aubuin’s obsefvations about the Navy’s role aré
not completely'accufate, there are significant management
and morale problem areas that could easily‘be rectified.
For example, while the Secretary of the Navy is the DoD
executive agent for logistic support of the USAP(244),
with the Assistant Secretary of the Navy (Résearch,'
Engineering and Systems) its coordinator for USAP{(245)
and the Oceanographer of the Navy its executive agent for:
staffing (246}, it is ASD(ISP) and not the Navy which‘
represents DoD on the APG. A staff person from the
office of ASD(ISP), and not a Névy offiéer, represents
DoD on the important working Ahtarotic Committee(247).
Hence, the Navy’s input to DoD Antarctic pdlioy is |
indirect; at best.

The most significant problem areas involve the
interagency relationship between the Navy and NSF. As
fundér of the USAP, NSF unilaterally dictates, often
without Navy input, what su?port elements will b= used to
carry out the program, a role clearly beyond NZF

competence. For example, in advance of Operation D
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38, NEF unilaterally elected to fund only cne
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ast Guard icebrealkesr, instead of the traditional +two,




prompting the‘Navy to request that ASD(ISP) raise the |
issue on beﬁalf of DoD at the next AFG meeting(248)5 Thé 
Navy and Coast Guard alsb sent a Jjoint letter of protest |
to NSF, requesting that it reverse its decision(249).

Another Navy concern is the relative ease by which
NSF, itself not always a team player in cooperating with
United States Antarctic policy objectives, forum shops
the Navy and DoD chains of command to obtain approval fof
its missions(250). For example, in 1987, NSF bypassed
CNSFA, Comménder,‘Sd Fleet, CINCPACFLT, CNO (OP—OOS),‘and ‘
ASN(RE&S), and went directly ﬁo the Secretary of the Navy
to request diversion of a VXE-6 LC-130 from Antarctica to
Greenland for an aerial radér survey mission(251).

The most acute rift between Dob and NSF concerns
responsibility for safety and security in the area_of
operations. The Director, NEF interpréts the 1885
vMemorandum of Understanding (MOU) between NSF and DoD
recarding operational and logistic support for the ~
USAP(252) as vesting sole responsibility fbr safety in.
NS (2%3). This interpretation is bitterly ocpposed by thé‘

Navy, since in practice, CNZFA has traditionally been. .

)

responsible for safety in Antarctica(254). In late 1837,
blished a USAP Safety Review Panel, consisting of

seven members, of which the only two fixed members are




NSF officials(255). Other panel members will come from
Dol, other.federal agencie;, and the private seétor(256)f
CNSFA has oné'representive on the panel.' The panel is
charged to review safety in the USAP and make nonbinding‘
recommendations to the Director, DPP(257).

The safety issue is another example ofbhow NSF has
asserted authority in areas in which it 1acks compefenge.
NSF apparently interpfets Presideht Reagan’s 1982
directive(258) as meaning that, as funder énd general
manager of the USAP, it must-shoulder sole responsibility
for all aspects of the program, even in areas such as o
manning, safety, and sécurity, traditiqnally areas of
military competence in Antarctica. |

The issue of safety in the USAP is one thaﬁ has grown
sighificantly and will continue to expand as a minerals
regime takes effect. Increasingly, the concept of safety 
will come to mean security. In‘addition to the growing
official contingent in the USAP - 1,530 personnel ih
1986*87(259), tourism and privaté expeditions, deemed

legitimate peaceful activities under the Antarctic

o

Tr2aty(2680), are increasing at staggering rate. -While
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rendered émergenoy eassistance with incfeasingffrequenoy
in the recedt past(261). In 1986, over 1,000 taourists
came to Palmer Station(262), and mahy also visited
McMurdo and other stations. As the scope of activities
in Antarctica increases in the future, theée personnel
will pose a security tﬁreat.to interests such as
protection of proprietary data of prospeétors licensed
under the minerals regime(263) and general safety and
security of official personnel working at stdgions.

Activities of Greenpeace may also pose a security risk
to United State official personnel and property in |
Antarctica. Greenpeace occupieé a camp at Cape‘Evans on
Ross Island, about twenty kilometers fro@ McMurdo
Station(264). In February, 1987, members of the
Greenpeace Antarctié expedition demonstrated in front of
McMurdo to have Antarctic declared a world park(265);
Greenpeace is adamantly opposed to minerals exploitation
in Antarctica; therefore, it can reasonably be assumed
that its protest activities will increase as activities
of the minerals regime begin.

Although its demonstrations are peac=ful in aﬁd'of

th
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themselves, reaction to its activitiss i past, by
France, the Soviet Union, and others, has often been

violent. Greenpeszsce has vaoiced it orposition to
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construction by the French of a wheeledkéirstrip neér ité
Dumont d’Ur&ille base in Terre Adelie, Antarotica(zse).
French resenﬁ%ent of Greenpeace, in turri, was recently
manifested at the sixth annual CCAMLR meeting in Hobart,
Tasmania, in October, 1987, when France, alone in its ‘ |
opposition among CCAMLR tréaty parties, blocked"
participation by the environmentalist Antarctic and
Southern Oceans Coalition, of which Greenpeace is an
‘actiVe member(267). Aithough construction on‘the French
airstrip at Dumont d’Urviile has been halted by domesticj  
environmental and fiscal'concerns, it is expected to be
resumed in the near futufe(268). Also of potentiél
concern to the United States is Greenpeaée'reaction in
the unlikely event that the United States makes the
pblitical decision to withdraw its staging facilities
from Christchurch, New Zealand, and exercise thév
contingency plan to build a permanent rﬁhway at Marble
Point Camp(2€3). |

| QA growing internél safety and security threat stems
from NSF contractors and other civilian'employees and
researcheré. With inereasing frequency{ these perébnhel'
are disregarding safety and security méasures estabiished

by military authoritiss. For example, during Operaticn

[oW

cepfresze 13368, two ANS employees disregarded poste
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Navy regulatipns at McMurdo regarding safe transit
routes, andifell into a crevasse and were killed(270).
In 1988, NSF .is wintering over eighty construction
workers to upgrade berthing facilities at McMurdo, and
reportedly may have introduced them into Antarctica
without the full pre-deployment péychological screening
required by Naval regulations(271). |
These factors combine to heighten safety and security
risks for United States interests in Antarctiéa, and

hasten the arrival of heretofore unknown serious criminal

activity on or near United States stations. How, then,

will criminal jurisdiction be exercised?

The Antarctic Treéty provides for exclusive national
civil and criminal jurisdiction over scientific péréonnel
or their staffs and designated observers that conduct
inspections pursuant to the Antarctic Treaty(272). As
for all other personnel, the treaty leaves the issue of
Jurisdietion opeh to nedotiation between affected_,
éarties(Q?S).b For the United States, there was, until

1884, a jurisdictional void for all nationals except

d

military personnel, who ar=s subjsct to universal ecriminal

arnd administrative federal Jurisdiction pursuant to the

Miform Code of Military Justice(274). In 1934, Congress

implicitly added Antarctica to the =zpecial maritime and

o




territorial éurisdiction of the United States, when it
included wfphin such Jjurisdiction "any place outside the
jurisdiction;of any nation with respect to an offense bj
or againsf a national of the United Stétes,“(275) in
effect, taking jutisdiction over enumerated major
felonies committed by United States nationals or by
foreign nationals against United States nationals in
Antarctica(276). This provision arguably also applies tq
crimes committed on Antarctic ice formations, although
federgl courts have already applied the special maritime
and tefritorial jurisdiction to polar ice formations
since 1972(277). | |

The United States has joined numerous other Antarctic
Treaty consultative parties in extending its eriminal
jurisdiction to activities in Antarctica. Argentina,
Australia, Chile, the Federal Republic of Germany,
France, the German Democratic Republic, India, Japan,
Norway, the Soviet Union. the United Kingdom, énd South
Africa all have either specifically enacted legiéiatioh

governing the exercise of criminal Jjurisdiction in

Antarctica or explicitly or implicitly apply their .o
domastic criminal legislation to Antarctica(2?73). 3till
unresonlvead he gquestion of primary right of
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to exerciée‘cyimihal jurisdiction in a given case.
The finaf,domestic area of concern to be-addressed 151 
the USAP;S grpwing reliance on foreign-flag vessels to
support its science mission. Consistent with his |
management philosophy, President Keagan, in his 1982
memorandum(278), stressed the need to maximizé cost |
effectiveneés in managing the USAP. In furtherance of
that objective, he ordered that commercial support and
management facilities be uﬁilized Qhere cost-effective,
and where, in the opinion of the APG, their use would not
be detrimental to the national interest(280)f
Many consultative parties have upgraded their research
capabilities in recent years, including building or
chartering ice-breaking research ships(281). NSF'Qhosé
to lease for the United States a Canadian—flag research
ship, R/V Polar Duke, which has been in operation since
1883 and currently costs $4 million annually(282). NSF
also intends to use an additional $1 million to lease ank
ice-breaking research ship, which, in all probability,
will also be a foreign-flag vessel(283). These
decisions, combined with the decision to decrease the
Coast Guard’s icebreazker support role,Arun counter to thél
President’s primary policy objective of mairtaining an

active and influential United States presence in




Antarctica(284). Where virtually all United States ccean

research in ‘the Antarctic takes place on foreign-flag

<
@

ssels, not:bnly is}United States influence and
flzg-presence diminished, but the activities of the
foreign vessels may create new zones of interest in‘
Antarctica and the Southern Ocean, a prospect
disadvantageous to the United States and other Antarotic'

Treaty parties.
Recommendations Regarding Domestic Issues

Regarding interagency relationships and policymaking
functions, several things should be done by the Navy to

enhance its influence. The Secretary of the Navy should

recommend to the Secretary of Defense that ASN(RE&S), the

DoD logistic coordinator for USAP, and not a staff person

from the office of ASD(ISP), represent DoD on the

interagency Antarctic Committee. As the person closest

to the logistic problem, ASN(RE%S) is best able to voicef 

DoD concerns in this working level forum, such as its

verception of required Coast Guard support, security and

recived detrimental
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1ze of foreign-flag charter vessels.

Internally, the Navy must assert se=lf-discipline in




maintaining the integrity of the chain of command. It
must noth allow_NSF to forum shop the chain for favorable;
decisions regérding Naval support of its missions. Such
a practice has had a negative effect on morale.
Additiénally, the Navy must ensure that it enforces its
own‘regulations, particularly conéérning the
pre4deployment screening requirements for the
ever—increasingboontingent of contractor personnel.
Finally, DoD must assert its role as security ﬁanager
for tﬁe USAP. Negotiation with NSF shéuld'be ﬁndertaken“
within the Antarctic Committee, the APG, or, if
necessary, at the cabinet level, to formally transfer
primary safety and security responsibility to DoD,‘and‘in
particular, to CNSFA. Issues of safety and security fall:
specifically within the competence and expertise df DoD;‘
not NSF, and management of the safety and security
program by military support persdnnel is in no way
repugnant to the Antarctic Treaty. Irreépeétive of the
nuteccme of such negotiations, CNSFA can reiy not only on

o

hiz currently delineated sphere of responsibility for

security services, contraband interdiction, and physical
security inspections in the DoD-NSF MOU, but also on his

inhevrent judicially-recoznized authority as a military

commander(235%), to developr and implement security

n




regulations governing all activities on or close to
\ , :
United States stations in Antarctica.

Finally, B;Oause United States law(286) now assuhes
criminal Jjurisdiction over foreign nationals{(287) in
Antarctica, the United States Antarctic Treaty délegation(
should present a working paver on and formally recommend
to the consultative parties a mechanism for resolution bf‘
criminal Jjurisdictional issues before the néed for sﬁch a
mechanism actually arises. Thé United States should
propose a model fashioned somewhat after the North
Aﬁlantic Treaty Organization Status of Forces
Agreement (NATO SOFA)(288), which places exclusive,
concurrent and primary Jjurisdiction based on factors such
as performance of'official duty at the time of anAact or
omiésion, and the relative degree of injury to nétionéls,
property, or other interests of respective states(289).

An Antarctic jurisdictiohal model differs from the
NATC SOFA, however, in several key respects. While the
NATC 30OFA primarily involves aszssrtion of jurisdiction

oaver "sending state” military forces located in

or hoat nations{290), the Antarctic

mcdel primarily concerns Jurisdiction over civilians.

i

upcn territorial sovereignty, the Antarctic model is




based én consensus of the Antarctic Treaty parties,
disavowing an? rights to territorial sovereignty(ZQi).
The folloying is a suggested model for resolution of
criminal Jjurisdiction issues in Antarctica. To avoid
amendment of the Antarctic Treaty, any agreement
concerning criminal jurisdi;tion should leavé intact the
Afticle VIII(1)(292) provision providing for exclusive
nétional jurisdiction over contracting parties’
scientific personnel, their staffs, and observers. ’The
agreement shcould aiso expresslyvinterpret Article
'VIII(I)(293) to include military personnel supporting
scientific missions in Antarctica. For all other
personnel, the recomméndation should provide for:
(1) excluéive jurisdiction‘in a party to the |
Antarctic Treaty for enumerated felony-equivalent
offenses punishable only‘by the laws of the injured
state, regardless of the nationality of thekoffender;
[Presumably, few or no offenses would fall into this
category. ]
(2) concurrent jurisdictién for enumergted4felony—
equivalent offenses punishable by the laws of two'?r.i‘
more Antarctic Treaty.parties~state whose iﬁtefests
are adversely affected.

(a) The primary right of jurisdiction, regardlecss




of the nat}onality of the offendér, is in a state:
(i{ over members of its civilian governmental
force, gogérnment contract employees, and other
official personnel (including personnel operating
under governmental or educational research grants);
(ii) over offenses.arising out’of’an act or
omissién in the performance of official duty;
(iii) over offenses solely against thé
property or security interests of that state;
. (iv) over offenses solely against the person
or property of scientific pérsonnel'and their staff;
military support persohnel; member of the civilian
governmental for#e, government contract employee or
oﬁher official personnel of that state. |
(b) The primary right of jurisdictioﬁ for all other
offenders and offenses is in the other injured staﬁé.
If more than one additional injured state is invclwved,
primary jurisdiction lies in the state of which the
offender is a naﬁional(294). Residual juriédiction
lies in the remaining injured state(s).
(4)- For felony offenses not enumerated in the
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International Legal and Political Issues

N
.

All of the international legal and political issues

regarding the status of Antarctica com

(]

within‘the ambit
of the term "accommodation"(225). Accommodation issues,
in turn, all fall into cone éf three caéegofies involving
relationships with'and within the Antarctic Treaty
regime.

Issues of internal accommodation concern reiationships'
betweén ahd amoﬁg parties to the Antarctic Treaty. Among
consultative parties, internal accommodation involves the
reconéiliation of different national interests of
original signatory parties and parties which 1ater
achieved consuitative party status. It also concerns fhe
relative positions of actual and potential territorial
claimant states, states with historical-interest, and the -
residuum of consulﬁative parties. Finally, internal
aooommodatibn deals with relationéhipswpetween
consultative parties and acceding nonconsultative

parti

MO

S

, and relationships between and among acceding

[t

nonconsultative parties to the treaty.
Internal acccmmeodation issues to date have been
oy several reazons. OFf greatest

importance, Article IV’s(28%) indefinite sus




~territorial claims issues has'?educed thé need for
competitioniaﬁong the parties to the Antarctic Treaty,

and encouraéed, instead, concerted actioﬁ.’ Up to now, no‘
significant ;ctivity has taken place in Antarctica that
could invite disoord, since ali activity has béen
scientific research—oriehted. In addition, as a model

for demilitarization, denuciearizationl and broad
international cooperation, and with its primary e@phésis‘
on protection of the pristine Antarctic environmentyaﬁd
its ecbsystems, the Antarctic Treaty regimé has been
virtuélly universally lauded by internationél and
nongovernmental organizatiqns, from the United
Nations(ZQ?) to Greenpeace(298). The unparalieled
efficacious management by the Antarctic Treaty partiesiof
a continent and surrounding ocean space has likewise )
earned the regime broad inﬁernational respect. The
incidental benefit of the resultant rise in intefnﬁtionai‘
vrestige has inured not only to the regime as a whole, |

but to each member state as well, facilitating continusd

cocperation. Even in the ongZoing minerals regime

138

negotiations, there is significant pressurs - collective,

=xternal, and self-imposed - among the consultative

e}

arties to achieve consensus, and at the sams time,

maintain a high degres of international respec




ensuring that environmental protection is a basic
considerati@n of any action to be taken. And even though
the Antarctic Treaty is open to review and possible
disintegration after 1991(299), the same factors that -
have heretofore bound the parties to accord will carry
equal or greater weight as geopolitical tensions in other
regions of‘the world wax and wane.

Even less significant than internal éccommodation‘
issues is the issue of autoaccommodation, the process by
which‘some Antarctic Treaty parties that have previously
embraced the concept of the common heritage of
mankind (300}, through the Group of 77(301) in the United
Nations, through sigﬁing or ratifying UNCLOS(BOZ), or
otherwise, reconcile conflicting aspirations of common‘
heritage and national interest. Through their actions
within and without the regime, all thirty seven treaty
pafties have shown that thére is no linkage between
common heritage principles and nations’ respective
positions on Antarctic affairs.

The‘sphere of accoumodation that is mcst delicate is

that of external accommodation, that is, how the
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\ntarctic Treatv regime intsracts with extsrnal

ntit - in particular, the United Nations. A number
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showAtdd little regard for the potential influence of the"
United Natiqné over Antarctic affairs and for the

potenﬁial beggfits to the regime from closer cooperation‘
with the United Nations. |

Scholars and commentators have labored incéssantly
over the past quarter céntury, to no avail, to label the
status of Antarctica based on activiti;s and actions bf
the Antarctic Treaty regime(303). Whatevérllabel one
arplies to Antarctica under the Antarctic T;eaty regime
in theory, in‘practice, it bears many of the attributes
df a United Nations trusteéship(304), albeit de facto.

To complacently infer, as some have done, that the
United Nations 1is impoﬁent in influencingAAntarotic
affairs is a serious mistakel -The effects of recen£
United Nations interest in Antarctica and the Southern
Ocean have been felt within and without the Antarctic
Treaty regime.

Within the Antarctic Treaty regime, there isg
significant sentiment to include the Secretary General as

an observer to Antarctic Treaty meetings(305). The

regime has tempered its near bunker-mentality somewhat by
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agresing to furnish reports of regular consultative

06, by reversing its
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pricr rogition on confidentiality of documents(307) and



by acquiescing in the United Nations role as a central
depository for information on Antarctica(308). The most

Y .
recent draft of the mirnierals regime mandates that the

[N
.

govérning commission cooperate with the United Nations
and ite specialized agencies(309), an