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I. Introduction

High gas prices, instability in the Middle East, growing concerns over the
environment, amidst this backdrop the Clean Air Act (CAA) Amendments of 1977 were
born.' Fast forward thirty plus years. Once again the United States finds itself suffering
from high gas prices. It is entrenched in Middle East affairs in an effort to stabilize that
region of the world. Now the nation faces the major environmental problem of global
warming stemming from its burning of fossil fuel.

Many people conclude the nation’s motor gasoline consumption lies at the root of
the current dilemma. Although nearly everyone tackling this issue agrees that there is no

silver bullet, which will solve the nation’s addiction to petroleum.2 A growing number of

' Pub. L. No. 95-95, 91 Stat. 685 (1977).

%Bjomass is not a silver bullet, but biomass has unique quality among renewable fuel.” See David Morris,
Vice-President, Inst. for Local Self Reliance, Address at NGCA Renewable Fuels Forum (August 23,
2005), available at http://www.newrules.org/podcast/05-08-23pressclub.html



advocates point to alternative fuels as a possible means to break the cycle of oil
dependence. The use of such fuels may lower gas prices, strengthen national security, and
address environmental issues that are associated with burning fossil fuels.

Currently, ethanol is the alternative fuel grabbing headlines. Ethanol supporters
are at every level of government as well as in the business arena. But, can ethanol really
free the nation from oil’s grip? Can it delivery on its promise of a cheaper and cleaner
fuel source?

This paper begins by looking at the current state of the nation, as it relates to its
oil usage. The paper will then focus on various efforts employed at the federal and state
governmental levels to promoting ethanol use. It will consider the pros and cons of the
various approaches and examine the politics at various levels behind the ethanol push.
Finally, this paper will address the question whether ethanol can help break the nation’s
oil addition.

II. Overview of the Problem

In 2005, the United States consumed an average of 20.6 million barrels per day
(bbl/d) of oil.> Motor gasoline consumption accounted for 9.1 million bbl/d or forty-four
percent of this total. % The current gas price averages $2.98 a gallon.” This is a sixty-
seven cent increase from a year ago.6 With U.S. oil production declining and demand

increasing, U.S. net oil imports are climbing steadily.’

3 Energy Information Administration, United States Oil (Nov 2005), http://www.eia.doe.gov/emew/
cabs/Usa/Oil.html
‘Id.
5 Energy Information Administration, Petroleum (as of 7/17/06), available at http://www.eia.doe.gov/
oil_gas/petroleum/data_publications/wrgp/mogas_home_page.html
6
Id.
7 Energy Information Administration, supra note 3.



In 2003, the U.S. import of energy-related petroleum products, accounted for over
twenty-five percent of the $490 billion total U.S. goods and services trade deficit.® The
nation’s dependence on oil has resulted in the transfer of $1.16 trillion to oil-producing
countries over the last three decades. This transfer of wealth is expected to continue as
the nation’s foreign oil dependency increases.” The U.S. Department of Energy (DOE)
estimates that every one billion dollars of trade deficit costs the nation 27,000 jobs.'” In

2003, the importation of foreign petroleum products cost the nation 3.5 million jobs."'

Furthermore, U.S. dependence on oil supplies and production facilities
concentrated in the Persian Gulf makes defense of this area a high priority for the U.S.
military.]2 In 2004, despite being the world’s third largest crude oil producer, “less than
forty percent of crude oil used by U.S. refineries was produced in the United States.” 13
Roughly nineteen percent of crude oil used by U.S. refineries came from the Persian
Gulf."* While it is clear that a portion of the U.S. military budget is used in protecting
access to Persian Gulf oil, the magnitude of this value is difficult to agree on."” Analysts’

estimates for the cost of maintaining an uninterrupted flow of oil from the Gulf region

vary widely, from less than $0.5 billion to $70 billion annually. '°

¥ Governors’ Ethanol Coalition, Proposal, at 3 (2004), available at http://www.ethanol-gec.org/information/
hewlettproposal.pdf (last visited July 17, 2006).

°Id. at 3.

/4. at 3.

"1d. at 3.

21d. at 3.

'3 Energy Information Administration, Where Does My Gasoline Come From? (June 2005), available at
http://www.eia.doe.gov/neic/brochure/gas04/gasoline.htm

'* Governors’ Ethanol Coalition, supra note 8, at 3.

Y Id. at 3.
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Some profess past oil supply disruption in the Persian Gulf region, (i.e. the Arab
oil embargo, Iranian Revolution, Persian Gulf War, and the Iraqi invasion of Kuwait)
resulted in subsequent oil price hikes followed by economic recessions.'’ According to

DOE, oil dependence has cost the nation $3.4 trillion over the past three decades. 3

Economic costs (i.e. job loss and high gas prices) and national security fears,
stemming from dependence on unstable foreign oil markets, serve as the key motivating
factors behind the renewed call for a change in the nation’s oil use policy. In addition,
environmental groups cite fossil fuel burning, as a major source of Carbon Dioxide
(CO,), which contributes to the global warming phenomenon. 12 According to DOE, CO,
emissions from the transportation sector are the largest source of energy-related carbon
dioxide emissions.”® At 1,933.7 million metric tons (MMT), the transportation sector
accounted for thirty-three percent of total U.S. energy-related CO, emissions in 2004. *'
Transportation sector emissions increased by 3.1 percent in 2004 relative to the 2003
level of 1,875.7 MMT. Ninety-eight percent of transportation sector’s CO, emissions
result from the consumption of petroleum products.22 In 2004, sixty percent of the total

transportation sector’s emissions came from motor gasoline.23 According to some

"7Id. at 3.

% Id. at 3.

1% Sierra Club, Driving Up the Heat: SUVs and Global Warming, http://www.sierraclub.org/
globalwarming/suvreport/pollution.asp

®Energy Information Administration, Emissions of Greenhouse Gases in the United States 2004 -
Executive Summary, (March 20006), available at http://www.eia.doe.gov/oiaf/1605/ggrpt/
summary/pdf/0573(2004)es.pdf
“ 0.
2 Id,
2 Id. (total 1,162.6 MMT)



experts, carbon emissions are projected to rise from 500 MMT to 1000 MMT by 2050. **

Currently, the U.S. accounts for twenty-two percent of the world’s CO, emissions. =

According to EPA, the only practical way of making a meaningful reduction in
motor vehicle emissions of CO, is to increase fuel economy. L However, federal law
grants the U.S. Department of Transportation (DOT) (and not the EPA) the power to
establish the fuel economy standards referred to as Corporate Average Fuel Economy
(CAFE) standard.”’

From 1985 to 2005 CAFE standards remained at 27.5 miles per gallon (mpg) for
passenger cars.”® CAFE program subjected light duty trunks and SUVs under 8500
pounds to a lower fuel economy standard than cars.”” Light duty trucks and SUVs that
exceed 8500 pounds were exempt from the regulation. Over the years, the number of
SUVs and light vehicles on US roads has dramatically increased. In 2005, SUVs and
other light trucks comprised 54.5% of the market. =

In 2006, DOT reformed the structure of the CAFE program for light trucks and
SUVs. It established slightly higher CAFE standards for model years (MY) 2008-2011

for this class of vehicles.®' The administration asserts the changes will result in a saving

* Gary A. Herwick, Ethanol from Biomass: Potential Availability and Benefits (Jan 2005), available at
glsttp://www.ethanol—gcc.oryinformation/herwick_gm_l-27-05.ppt

Id.
% Sholnn Freeman, States Adopt California’s Greenhouse Gas Limits, Washington Post, at DO1
(Jan. 3, 2006), available at http://www.washingtonpost.com/wp-dyn/content/
article/2006/01/02/AR2006010201467.html
27 Appellate Brief at 15, Commonwealth of Massachusetts v. E.P.A., No. 03-1361, (D.C. Cir 2005).
2 Daniel Ramish, Government Regulatory Initiatives Encouraging The Development And Sale Of
Gas/Electric Hybrid Vehicles: Transforming Hybrids From A Curiosity To An Industry Standard, 30 Wm.
& Mary Envtl. L. & Pol'y Rev. 231, 264 (2005)
® Id. at 265.
30 MSNBC.com, Gas Prices Eat Into Sales of Large SUVs (Mar. 15, 2005), available at
http://www.msnbc.msn.com//d/7181566/
3! National Highway Traffic Safety Administration, Light Truck Fuel Economy Standard Rulemaking,
(2006), http://www.nhtsa.dot.gov/portal/site/nhtsa/menuitem.dOb5a45b55bfbe582f57529cdba046a0/



10.7 million barrels of oil over the next ten years.32 However, many environmentalists
view the changes as doing little to address the issues of reducing CO, emissions and
reducing the nation’s oil dependency in light of the “dual-fuel vehicle” loophole
provision. o

Thus, the stage is set. More gas-guzzling vehicles are on U.S. roads, as well as a
sharp increase in the average vehicle mile traveled (VMT) by Americans. 3 Thisisa
trend experts predict will continue for years to come. Furthermore, the increase number
of vehicles will lead to more CO; emissions and greater dependence on foreign oil, in
order to fuel the American way of life. This anticipated increase comes at a time when
emerging markets (such as China and India) look to compete for and consume greater
quantities of the same foreign oil.

So what are lawmakers at various governmental levels proposing to help combat
this mounting oil dependency crisis? In recent years, the focus is on alternative fuel and

the vehicles powered by them.

(“Under the Reformed CAFE, fuel economy standards are restructured so that they are based on a measure
of vehicle size called "footprint," the product of multiplying a vehicle's wheelbase by its track width. A
target level of fuel economy is established for each increment in footprint. Smaller footprint light trucks
have higher targets and larger ones, lower targets.”)

32 press Release, New Light Truck Economy Standards to Save 10.7 Billion Gallons of Fuel, Include
Largest SUVs for First Time Ever, Transportation Secretary Mineta Announces, available at
http://nhtsa.gov/portal/ site/nhtsa/template. MAXIMIZE/menuitem.f2217bee37fb302f6d7¢121046108a0c/
?javax.portlet.tpst=1e51531b2220b0f8ea14201046108a0c_ws_MX&javax.portlet.prp_1e51531b2220b0f8e
al4201046108a0c_viewID=detail_view&javax.portlet.begCacheTok=token&javax.portlet.endCacheTok=t
oken&itemID=59a1dc6e1924a010VgnVCM1000002c¢567798RCRD&overrideViewName=PressRelease
3 The Union of Concerned Scientist argues that the “‘dual-fuel vehicle’ loophole giving automakers credit
for producing vehicles capable of running on alternative fuel but that almost never do. This provision will
increase our gasoline consumption by 10 billion gallons through 2015! Ironically this amount will wipe out
the savings the administration claims will be achieved by [the]... changes to fuel economy regulation.” See
The Union of Concerned Scientist, UCS and the Energy Bill, http://www.ucsusa.org/ clean_energy/
clean_energy_policies/energy-bill-2005.html (Last updated Nov. 17, 2005).

3 FOXnews.com, Still Thirsty: U.S. Consumers Still Buying Gas Guzzlers (April 24, 2006),
http://www.foxnews.com/story/0,2933,192896,00.html



The Energy Policy Act of 1992 (EPAct) defines alternative fuels to includes the
following: ethanol, natural gas, propane, hydrogen, biodiesel (B100), electricity,
methanol, and p-series fuels. 35 The EPAct took a lead by example approach to
alternative fuel usage. The act required federal fleets to acquire alternative fuel vehicles,
which are capable of operating on non-petroleum fuels.®® This approach has been echoed
in subsequent executive orders and legislation.37 However, during the ensuing years in
which gasoline prices remained low, alternative fuel received little attention. In recent
years all this has change and it is ethanol that has emerged as the alternative fuel of
choice for a number of policymakers and key segments of big business.

II1. Ethanol: The American Corn Farmers And Domestic Automakers Fuel Of Choice

For decades, the American corn farmers have attempted to raise awareness of
ethanol’s viability as both a fuel oxygenate additive and as a replacement for
conventional gasoline. Organizations, such as American Corn Growers Association and
the National Corn Growers Association, advocate for increase use of ethanol as a
gasoline replacement. While in the past, such efforts garnered little significant support
beyond the Midwest; the tide appears to have changed. In President George W. Bush’s
2006 State of the Union Address, he emphasized the need to “change how [the nation]
power(s] our automobiles.”*® He pledged to “fund additional research in cutting-edge
methods of producing ethanol, not just from corn, but from wood chips and stalks, or

switch grass.”39 The President, in his address, established a goal “to make this new kind

35 Pub. L. No. 102-486, 106 Stat. 2776 § 301 (1992).
% Dep’t of Energy, Federal Fleet Requirements, http://www 1.eere.energy.gov/vehiclesandfuels/
cyact/federal/index.html (Last Updated May 8, 2006)
37 See. Exec. Order No. 13149, 65 Fed. Reg. 24607 (Apr. 26, 2000)
3®president George W. Bush, State of the Union Address, (2006) available at
I319ttp ://whitehouse.gov/news/releases/2006/01/2006131-10.html
Id.



of ethanol practical and competitive within six years.” ** In April 2006, in a presentation
before Renewable Fuels Association (RFA), the President stated, “I set a goal to replace
oil from around the world. The best way and the fastest way to do so is to expand the use

of ethanol."*!

While the President’s support has come as a surprise to some, it is the
support ethanol has received in the business world that has help propel it to the front of
the national alternative fuel discussion.

The ethanol movement has found a powerful ally in the form of the domestic
automakers industry, which for years vigorously fought against efforts to bringing
alternative fuels technology such as Battery Electric Vehicles (BEV), Low Emission
Vehicle (LEV) and Hydrogen fueled Alternative Fuel Vehicles (AFV) to the market.
Domestic automobiles companies such as GM head the charge for ethanol use. GM
recently launched a multimillion dollar campaign “Live Green Go Yellow” in an effort to
raise public awareness of the benefits of the alternative fuel, derived from a eighty-five
percent ethanol and fifteen percent gasoline blend, referred to as E85. *?

Many ethanol supporters marked May 19, 2006, as a momentum day for their
cause. On that day key members of Congress sat down with domestic automakers
representing Ford, GM, and Chrysler to discuss E85 use and its benefits.** Hence, shining
the spotlight on ethanol use as a fuel additive and as E85, which could replaces

conventional gasoline altogether. Despite recent attention, using ethanol, also known as

grain alcohol, as a fuel is not new. The 1908 Ford Model T could be powered by

|

4! President George W. Bush, President Discusses Energy Policy (April 2006) available at
http://whitehouse.gov/news/releases/2006/04/2006425.html

“2 Dep’t of Energy, GM Says, “Live Green, Go Yellow” (Feb. 8, 2006), http:/
www.eere.energy.gov/afdc/progs/ddown.cgi?afdc/WHATS_NEW/557/1/10

 FOXnews.com, Big Three Automakers Meet with Lawmakers on Capitol Hill (May 18, 20006),
http://www.foxnews.com/story/0,2933,194464,00.html



ethanol.** But, as plentiful cheap gasoline became available interest in ethanol faded.
Now with the passing of legislation such as the Energy Policy Act (EPAct) of 2005,
ethanol viability has once again been pushed to the forefront.

Section 1501 of the EPAct of 2005, entitled “Ethanol and Motor Fuels” defines
renewable fuel as motor vehicle fuel that:

Is produced from grain, starch, oilseeds, vegetable, animal, or fish
materials including fats, greases, and oils, sugarcane, sugar beets, sugar
components, tobacco, potatoes, or other biomass; or

Is natural gas produced from a biogas source, including a landfill,

sewage waste treatment plant, feedlot, or other place where decaying

organic material is found; and

Is used to replace or reduce the quantity of fossil fuel present in a fuel

mixture used to operate a motor vehicle.*

The act defines “cellulosic biomass ethanol” as being derived from any
lignocellulosic matter that is available on a renewable or recurring basic, to include:
dedicated energy crops and trees, wood residues, plants and grasses and agricultural
residues and animal waste and other waste materials.*® The act hi ghlights a long list of
potential sources capable of producing ethanol. Presently, this high-octane liquid fuel
produced by the fermentation of plant sugar, is typically produced from corn in the

United States.*’

“ MSNBC.com, Moonshine Returns as Ethanol Gas Additive (May 15, 2006),
http://www.msnbc.com/id/1280125/

s Energy Policy Act of 2005, Pub. L. No. 109-58, 119 Stat 594, sec. 1501 § 211 (0)(1)(C)(i)(I)-(II)

“Id. at sec. 1501 § 211 (0)(1)(A).

47 National Ethanol Vehicle Coalition, What is Ethanol?, http://www.e85fuel.com/e85101/fags/ethanol.php
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The EPAct of 2005 requires the Environmental Protection Agency (EPA) to
ensure that gasoline sold or introduced into U.S. commerce contains a set volume of
renewable fuel starting in 2006. The act calls for 4.0 billion gal/year by 2006 up to 7.5
billion gal/yr by 2012.** This would represent the replacement of just over four percent
of petroleum in gasoline by 20127

While the EPAct of 2005 requires replacing a small amount of petroleum with
ethanol, organizations such as the National Ethanol Vehicle Coalition (NEVC) champion
the expanded use of E85 to replace conventional gas.”® A number of other private and
quasi-governmental organizations promote the use of E85 to include, American Coalition
for Ethanol (ACE) Sland the Governor’s Ethanol Coalition (GEC).>? Each group, echoes
the benefits listed below by the DOE as reasons for increased ethanol use in the current
gasoline product and moreover for E85 replacement. They couch such benefits as a win

for everyone.’ ?

- Energy Policy Act of 2005, supra note 45, sec. 1501 § 211 (0)(2)(B)(i)
4 “The mandated target of producing 7.5 billion gallons of ethanol (fuel) by 2012 translates into roughly
490,000 b/d, representing approximately three percent of projected domestic transportation fuel needs in
2012 and less than five percent of total gasoline demand.” See. Frank Verrastro, Director And Senior
Fellow, Energy Program, Center For Strategic And International Studies, Testimony before the Committee
on Energy and Natural Resources, United States Senate, Comments and Observations on the Topic of U.S.
Energy Independence (March 7, 2006) available at http://energy.senate.gov/public/index.cfm?FuseAction
=Hearings.Testimony&Hearing_ID=1534&Witness_ID=4344

3% The NEVC declares it is the “nation’s primary advocate for expended use of ...E85 motor fuel.” See.
National Ethanol Vehicle Coalition, Mission Statement, http://www.e85fuel.com/mission.php
3! Infra note 172.
52 GEC membership includes governors from 32 States. The coalition is devoted to the promotion and
increased use of ethanol. See. Governor’s Ethanol Coalition, The Coalition’s History, http://www.ethanol-
gec.org/aboutus/histry.htm

3 But See. Rob Kundert, E85 May Provide Future Development Opportunities, Land Development Today
(Aug. 8, 2005), http://www.landdevelopmenttoday.com/article337.htm (*“‘Of course farmers and renewable
fuels processors will benefit from more demand for [ethanol] products...’ said Bernie Punt, [Towa
Renewable Fuel Association] president.”)

11



IV. Reasons For And Against The Preferred E85 Blend

DOE list the following benefits derived from E85 use: 1) E8S is easy to use and
handle.> This factor is one of E85 clearest advantage over other alternative fuels.
According to DOE, E85 fueling equipment is only slightly different from that of
conventional gasoline.55 In addition, equipment costs are roughly the same when in
comparison with current gasoline storage and dispensing systems.’® Finally, E85 can be
dispensed using the same method used to delivery conventional gasoline to consumer, via
self-serve pumps. The same cannot be said for other alternative fuels such as hydrogen (a
favorite fuel among some environmentalists). Current technology continues to struggles
with creating a safe means to store sufficient quantities of hydrogen in vehicles, as well
as a safe method to refuel such vehicles.

2) The availability and affordability of vehicles capable of running on E85.”” In
this area E85 holds a distinct advantage over other alternative fuels. There are currently
five million vehicles in the U.S. with the capability to use E85.%® GM alone is scheduled
to manufacture 400,000 flexible-fuel vehicles (FFV) in 2006 that are capable of burning
either gasoline or an ethanol/gasoline blend.”® That's nearly fifty percent more than the

company produced last year.* Ford has increased its FFV production by about fifteen

5* Dep’t Of Energy, Energy Efficiency and Renewable Energy, Benefits of ESS5,
http://www.eere.energy.gov/afdc/e85toolkit/eth_benefits.html, (Last Update on Dec. 15, 2005)

B 1d

%6 But See. American Petroleum Institute, Flexible Fuel Vehicles and ESS, (Mar. 23, 2006) available at
http://api-ec.api.org/filelibrary/ffvs-e85-Condensed-Summary.pdf (Adding a new E85 UST system with
dispenser could cost as much as $240,000)

57 Dep’t Of Energy, supra note 54.

- Gary A. Herwick, supra note 24.

% Amanda Little, Corn at the Right Time (Feb. 24, 2006), http://www.grist.org/news/muck/
2006/02/24/griscom-little/

% Id.

12



percent in 2006.' Tom LaSorda, the automaker's president and CEO, stated at
Renewable Fuels Summit in April 2006, “that the company has put 1.5 million FFVs on
the road since 1998 and it “plans to sell 250,000 in 2007, doubling that number in
2008.”%* Furthermore to automakers, “the cost to make the engine ethanol-friendly is just
a couple hundred dollars per vehicle.” =

Critics point out the real motive behind domestic automakers push for FFVs is the
“hefty CAFE (Corporate Average Fuel Economy) boost they get in return.”** Under the
Alternative Motor Fuel Act of 1988, FFVs receive credit as to the CAFE program as
alternative fuel vehicles, even if the vehicle never actually runs on E85.% Critics state,
the credits, in essence, increases overall fuel economy of an automaker's fleet by “as
much as 1.2 miles per gallon.”®® Thus, automakers that generate enough FFV passenger
vehicles each year only have to meet a CAFE standard of 26.3 mpg, instead of the 27.5
mpg for passenger car. %' If E85 is never used in these vehicle it would result in less fuel-
efficient vehicle in the market.

3) E85 reduces the overall use of petroleum replacing it with a renewable based

fuel produced domestically. °® In 2003, the ethanol industry grew to seventy-four plants

in nineteen states. * By June 2006, 101 refineries were on line with another thirty plants

' Id.
214
%3 BusinessWeek online, Fill ‘Er Up -- But With What?, (May 22, 2006), http://www.businessweek.com/
glagazinc/co ntent/06_21/b3985084.htm?campaign_id=rss_innovate

Id.
% Alternative Motor Fuels Act of 1988, Pub. L. 100-494, sec. 6 (1988), See also. Automotive Fuel
Economy Manufacturing Incentives for Alternative Fueled Vehicles, 49 Fed. Reg. 538.2 -9 (Oct. 1, 2004)
% Amanda Little, supra note 59.
o
8 Dep’t Of Energy, supra note 54.
% Dep’t Of Energy, Energy Efficiency and Renewable Energy, Biomass Program,
http://www]1.eere.energy.gov/biomass/economic_growth.html (Last Update on Mar. 14, 2006)

13



under construction with a combined 6.8 billion-gal/year capacity.m While the ethanol
production industry grows at a substantial pace, the amount of petroleum currently being
replaced by ethanol remains at best minimal. 71

Critics attribute the dramatic increase in ethanol production plants to substantial
federal subsidies. They assert nearly every aspect of ethanol production benefits from
federal subsidies, starting with the corn feed. The average corn subsidies from 1995 to
2004 equals forty-three cents a bushel. This reduced-priced corn is then produced into
ethanol. An increasing number of ethanol production plants are farmer owned co-ops. A
vast majority of these co-ops qualify for a small-producers credit of ten cents a gallon.’
Federal tax law allows the credit to pass through the co-op, which enable co-op owners to
apply the tax credit to their individual tax returns. This creates a tremendous tax benefit
for co-op owners. Enacted in 2004, the Volumetric Ethanol Excise Tax Credit (VEETC)
generated a fifty-one cents tax credit for ethanol marketers and blenders.”> Ethanol
detractors proclaim the total federal ethanol subsidies cost the American taxpayers sixty-
one cents per gallon.”

Ethanol proponents contend that federal subsidies are necessary in order for the

ethanol industry to grow and potential compete with the petroleum industry. Ethanol

" RFA Press Release, Minnesota Continues Expansion Of Ethanol Industry, (June 14, 2006)
http://www.ethanolrfa.org/media/press/rfa/view.php?id=738

"'Patrick Bedard, Tech Stuff: Ethanol Promises, Car and Driver.com, at 2 (Jul. 2006),
http://www.caranddriver.com/features/11174/tech-stuff-ethanol-promises-page2.html

72 Energy Policy Act of 2005, supra note 45, sec. 1347 (EPAct of 2005 allows facilities that produce up to
sixty million gallons of ethanol in an annual capacity to take advantage of the small producer credit of ten
cents per gallon) See also. American Coalition For Ethanol (ACE) Summary Of Ethanol-Related
Provisions In H.R. 6, The Energy Security Act Of 2005, at 6, (Aug. 2005), http://www.ethanol.org/
documents/ ACERFSSummary.pdf (According to ACE, “virtually every new ethanol plant under
construction will eventually qualify for the tax credit under this change and over 30 ethanol facilities in
03peration will now become eligible for the tax credit as a result of the new definition.”)

> The American Jobs Creation Act of 2004, Pub. L. No. 108-357.

™ Tad Patzek, The Real Corn-Ethanol Transportation System (April 2006), available at
www.oilcrisis.com/ethanol/TrueCostofEtOH.pdf (This article explains in greater detail the federal tax
subsidies for ethanol)
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supporters argue that big oil has enjoyed substantial federal subsidies for decades. They
cite to a 1989 study by the General Accounting Office (GAO) that shows the oil industry
received approximately $150 billion in tax incentives, since 1968.” By contrast, the
ethanol industry had received $11.2 billion through a partial exemption of the federal
excise tax and $200 million in income tax credits.”® Some critics include the cost of
waging war to protect the world oil lands, as an additional hidden cost. Thus, if such
hidden costs were reflected in the wholesale and retail prices, instead of being subsidized
by the general taxpayer, oil and gasoline would be far more expensive than they are
today.”” When factoring in the hidden cost of war, some oil industry critics estimate the
real cost of gasoline at upwards of ten dollars per gallon.”® These hidden costs have the
effect of providing oil and gasoline with a competitive market advantage over other
alternative energy schemes.”

4) Finally, the DOE declares that E85 is good for the environment.** DOE
assertion is based on its comparison between E85 and conventional gasoline, using EPA
Air Pollution score and the Greenhouse Gas (GHG) emission rate.®' The EPA Air
Pollution score rates cars and light trucks based on how much smog forming air pollution
they emit.%? The Air Pollution Score measures pollutants that contribute to health

problems and smog. The score is from zero to ten, where ten representing the best. The

National Corn Growers Association, Ethanol & Public Policy, http://www.ncga.com/ethanol/main/
%rovisions.htm#subsidies (Last Updated Jun. 2005)

Id.
" Wikipendia, Oil price increases of 2004-2006 (Aug 2006), http:/en.wikipedia.org/wiki/Oil_price
_increases_of_2004_and_2005
" EVWorld, Real Cost of Oil Equates to $10 Gallon Gasoline (Apr 2006), http://www.evworld.com/
;;iew.cfm?section:communiquc&ncwsid:l 1520&url=

Id.
% Dep’t of Energy, supra note 54.
8! www.fueleconomy.gov, http://www.fueleconomy.gov/feg/byfueltype.htm (Last viewed July 26 2006)
82 Id. (double click on the blue question mark below the underlined heading “EPA Air Pollution Score” at
the top of the page)
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score measures emission rates from the following air pollutants NOx, NMOG, CO, PM
and HCHO.”

GHG emission rate is based on full-fuel cycle estimate, which focus on three
major GHGs emitted by motor vehicles, namely carbon dioxide, nitrous oxide, and
methane.** Full cycle estimates consider all steps in the use of a fuel, from production
and refining to distribution and final use.® For instance, the 2007 GMC Yukon 2WD
using standard eighty-seven octane gasoline emits 10.3 tons/year of GHG and receives an
EPA Air Pollution Score of three.*® Compare with, a GMC Yukon 2WD fueled with E85
which emits nearly two tons/year less GHG and achieves an EPA Score of seven.”’
Ethanol advocates assert corn-based E85 fuel accomplishes between eighteen and twenty-
nine percent reduction of GHG emissions per gallon, while cellulosic-based E85 can
achieve up to eighty-six percent reduction per gallon.*® Critics voice the most opposition
as to this factor. Ethanol opponents argue that ethanol yields only twelve percent less
GHGs than gasoline.89 Moreover, they state ethanol has environmental drawbacks

including significantly greater releases of nitrogen, phosphorous and pesticides into

waterways through runoff from cornfields. % In addition, critics assert that ethanol,

R
8 Jd. (double click on the blue question mark below the underlined heading “Greenhouse Gas Emissions”
at the top of the page)
% Id.
% Id.
87 www.fueleconomy.gov, supra note 81.
8 Michael Wang, Center for Transportation Research Energy Systems Division, Argonne National
Laboratory, Presentation before NGCA Renewable Fuels Forum (Aug. 23, 2005)
% H. Josef Hebert, Study: Ethanol won't solve energy problems, ENN (July 11, 2006),
&ttp://www.enn.com/today.html?id:10839
ld.
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particularly in greater concentrations in gasoline, generate more “smog-causing pollutants
than gasoline per unit of energy burned.””'

Despite its shortcoming many still sing ethanol’s praise. While many voice their
support for ethanol and in particular the E85 blend. There are a number of limiting
factors, which must be overcome in order for ethanol to be deemed a viable alternative to
conventional gasoline. Most notably, ethanol lacks a feasible infrastructure to support
wholesale conversion. Moreover, corn derived ethanol will not be enough to replace the
estimated 140 billion gallons of gasoline the U.S. uses each year.”?

In 2005, U.S. produced 11.1 billion bushels of corn.”® Each bushel of corn

produces 2.6-2.8 gallons of ethanol.”*

If 100% of corn produced was used at the 2.8
production rate that would total only 31.08 billion gallons of ethanol. Far short of 119
billion gallons needed to convert the nation to Eg5.”

However, corn is not'the only sources of ethanol. As previously mentioned,
ethanol can be derived from biomass but requires a different production method than is
currently used by corn produced ethanol. EPAct of 2005 presents examples of “cellulose

biomass ethanol” (i.e. agriculture wastes, dedicated energy crops, municipal solid waste

(MSW) and forestry and mill wastes.) However, manufacturing ethanol from biomass

ot /|

%2 In 2005, U.S. ethanol industry produced four billion gallons of ethanol. “That's only enough to replace
three percent of the 140 billion gallons of gasoline the USA burned last year.” See. James R. Healey, Is
Ethanol the Answer?, USA TODAY.com (Feb 1, 2006), http://www.usatoday.com/tech/science/
2006-02-01-ethanol_x.htm

9 Economic Research Service, USDA, Feed Yearbook-Summary (April 2006),
http://usda.mannlib.cornell.edu/reports/erssor/field/fds-bby/fds2006s.txt

™ Gary A. Herwick, supra note 24.

%James R. Healey, supra note 92.
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requires special enzymes.g6 These enzymes differ from the simple enzymes used to break
down starches to simple sugars used in corn and sugarcane and cost substantially more to
generate.97 Each aforementioned biomass substance yields various projected amounts of
ethanol. One study conducted by General Motors (GM) shows that agricultural residues
(i.e. corn stover, wheat straw, soybean residue, and barley) could generate twenty to
twenty-five billion gallons per year (gal/yr).”® Energy crops (i.e. switch grass) can yield
thirty-three billion gal/yr. MSW (i.e. lawn clippings) could generate 5.8- 10.4 billion
gal/yr.” Finally, forestry and mill wastes can generate 450 -980 million gal/yr.'® The
GM presentation states that ethanol from biomass could yield between 66.5 to 107 billion

gal/yr. o

This yield still would not create sufficient ethanol quantities to replace
conventional gasoline with E85, but it could result in the creation of a substantially
higher ethanol blend (such as E50 or E60). Even if ethanol production could reach this
yield, the vast majority of current U.S. automobile are not design to run on ethanol
mixture greater than ten to fifteen percent. Thus leading to the next problem, lack of
vehicle capable of operating on higher ethanol concentrated blends.

Although most vehicles on the road today can operate on an E10 blend, there are a

limited number of flex-fuel vehicles (FFV), which are currently capable of operating on

E85."2 And while, the five million E85 capable FFVs represent the largest number of

% Green Car Congress, Novozymes and NREL Reduce Cost of Enzymes for Biomass to Ethanol Production
30 Fold, (Nov 2005), http://www.greencarcongress.com/2005/04/novozymes_and_n.html
97 .
Gary A. Herwick, supra note 24.
98
ld.
* Id.
74
192 Dep’t Of Energy, Energy Efficiency and Renewable Energy, Ethanol Market,
http://www .eere.energy.gov/afdc/altfuel/eth_market.html, (Last Updated Feb. 8, 2006)
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alternative fuel capable vehicles on the U.S. roads, this number is minuet when compare
to the estimated 226 million vehicles in use in this nation.'®’

On average E85 is cheaper than conventional gasoline on a per gallon basis.
However, E85 contains less energy, (i.e. lower British Thermal Units (BTUs)) than
regular unleaded gasoline. As an illustration, the aforementioned 2007 GMC Yukon
2WD achieves sixteen miles per gallon (mpg) (city), twenty-one mpg (highway) at an
annual fuel cost of $2,402 when fueled with convention eighty-seven octane gas.'™ In
comparison, the same 2007 GMC Yukon 2WD powered by E85 achieves twelve mpg
(city), sixteen mpg (highway) at an annual cost of $2,780. '® Thus, to be advantageous
for a consumer, someindustry experts state that E85 must be priced forty to fifty cents per
gallon less because of lower fuel mileage rate.

Even with federal subsidies, achieving this pricing goal can prove difficult for a
number of reasons. First, lies with the problem regarding the E85 distribution process.
Currently, after crude oil is refined into gasoline and other petroleum products, the
majority of gasoline is shipped first by pipeline to storage terminals near consuming
areas, and then loaded into trucks for delivery to individual gas stations.'%

However, blending ethanol with gasoline at the refinery stage and then pumping it
through existing pipelines cannot occur because the ethanol would corrode the
pipeline.107 Pipelines are controlled and maintained by big oil companies. Thus, it must

be transported via trucks, trains and barges in relatively small batches to storage terminals

19 Dep’t of Energy, Energy Efficiency and Renewable Energy, Transportation Energy Data Book (May
2006), available at http://cta.ornl.gov/data/tedb25/Edition25_Chapter03.pdf

104 www.fueleconomy.gov, supra note 81.

195 14, (The annual cost assumes that E85 is roughly forty-seven cents cheaper than regular unleaded
gasoline.)

06Energy Information Administration, supra note 13.

7L arry E. Hall, Cornfields vs. Oil Fields, Auto MSNBC.com, http://autos.msn.com/advice
/article.aspx?contentid=4024000
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where it's blended with gas.'® This process and the transportation cost associated with it
accounts for some of the reason that a E85 public station in Virginia (Arlington) sold E85
and regular unleaded for the identical price of $3.25 per gallon in late April 2006."” By
comparison, a Marathon station in Urbana, Illinois—close to cornfields and ethanol
production plants—priced E85 at $2.49 a gallon, 45 cents less than regular unleaded.'"’

The second key reason hinges on the tremendous demand for a finite supply of
existing ethanol in 2006. After Hurricane Katrina struck in 2005, the price at the pump
increased and for a time the price of E85 was sometimes higher than regular unleaded at
many refueling locations.''" According to industry analysis, one of the main reasons for
the high prices centered on ethanol demands having been at an all time high. 1z
Proponent for ethanol use cite the phase out of MTBE'" in parts of the United States as
driving reason for this unprecedented demand for ethanol.

By 2004, 17 states either banned or greatly restricted the use of MTBE.'"*
Currently 20 states ban MTBE use.'” Each state cites MTBE’s link to water pollution as
the reason for the ban. According to EIA, in 2005, a number of petroleum companies

announced their intent to remove MTBE from their gasoline in 2006. Therefore, in 2006,

1% Energy Information Administration, supra note 13.
' Larry E. Hall, supra note 107.
10 4
""" Illinois Environmental Protection Agency, Illinois Green Sheets-E85 Remains the Answer,
?Itztp://www.illinoisgreenﬂeets.org/featurcs/c85-pricing.html

Id.
'3 1d. (Methyl tertiary-butyl ether) is a chemical compound that is manufactured by the chemical reaction
of methanol and isobutylene. MTBE is almost exclusively used as a fuel additive in motor gasoline. It is
one of a group of chemicals commonly known as "oxygenates" because they raise the oxygen content of
gasoline. See also. U.S. Environmental Protection Agency, Gasoline, http://www.epa.gov/mtbe/gas.htm
(Last Updated Mar. 7 2006).
114 Ered Sissine, CRS Issue Brief for Congress-Renewable Energy: Tax Credit, Budget, and Electricity
Production Issues, at 5 (January 28, 2005) available at http://ncseonline.org/NLE/
CRSreports/05Jan/IB 1004 1.pdf
!5 Timothy Wheeler, Refiners to Phase Out Use of MTBE, Baltimoresun.com, (Feb 17, 2006),
http://www.baltimoresun.com/news/local/harford/bal-md.mtbe17feb17001554,0,5399305 .story?coll=bal-
local-harford

20



301 million gallons per month of ethanol were used compared to 80 million gallons per
month of MTBE.

Moreover, nature played a role in driving demand. The hurricanes that hit the
Gulf Coast in late 2005 created a gasoline shortage throughout the country and in some
cases, refinery supplies were slow to recover. Major gasoline retailers found it necessary
to extend their fuel supplies, by adding a small amount of ethanol to their gasoline blend
as a short-term solution.""®

According to Rick Tolman, CEO of the National Corn Growers Association,
during the months after Katrina, “The price [of E85] is higher but it is being driven by
market forces due to a short term market shortage.”"'” He goes on to state “E85 has been
and will be priced competitively according to market forces.” '8 Thus, the more ethanol
dedicated to create E10 and lesser ethanol concentrated blends, the less ethanol available
to produce E85 blend. While ethanol supporters focus on events such as Hurricane
Katrina, other weather events such as prolong drought could be devastating to corn
production and thus ethanol production. Such events would also drive up prices for a
limited supply of domestic ethanol.

The EPAct of 1992 required the majority of eligible federal fleet vehicles be
AFV. Furthermore, the 2000 executive order required federal agencies use alternative
fuels to meet at least fifty-one percent of the fuel needs of those AFVs by 2005." ¥ With

the passing of the EPAct of 2005, this mandated increased to a 100% requirement, with

::: [llinois Environmental Protection Agency, supra note 111.

i

119 See. Energy Policy Act of 1992, supra note 35, sec. 303 (EPAct required by 1999, seventy-five percent
of a Federal fleet’s covered vehicle acquisitions must be AFVs) See also. Greening the Government
through Federal Fleet and Transportation Efficiency, E.O. 13149, 65 FR 24607, Pt 2 §202(a) (2000)
(Agencies shall use alternative fuels to meet a majority of the fuel requirements of those motor vehicles by
the end of FY 2005)
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only limited exceptions to this provision.m This provision required nearly 72,000
vehicles to now run on E85 putting an additional strain on the ethanol supply.'”!

The lack of refueling locations, the limited number of vehicles, along with the
five to twelve percent mileage reduction compare to standard gasoline, and limited
ethanol production capacity are among the chief reasons opponents of E85 remain
skeptical of E85’s usefulness. Furthermore, some in the scientific community question
whether the use of E85 is environmentally beneficial. A number of scientists, lead by
David Pimentel, a professor of agricultural sciences and insect ecology at Cornell
University, argue that the fossil-fuel inputs required to grow corn exceeds the amount of
energy created by the resulting ethanol, a concept referred to a "negative energy
balance.”'*

However, ethanol use is not without its supporters in the scientific community. A
peer-reviewed paper commissioned by Natural Resource Defense Council, an
environmental non-profit organization, and published in Environmental Science and
Technology (ES&T), asserts ethanol yields fossil-fuel savings.123 ES&T analysis shows
that ethanol’s energy output is greater than the inputs required to make it

Roel Hammerschlag, president of the Institute for Lifecycle Environmental

Assessment and author of the ES&T paper states “by first normalizing and then

comparing the data used in 10 of the most prominent studies,” he reaches a different

120 Energy Policy Act of 2005, supra note 45, sec. 701.
1 Energy Information Administration, Alternative Fueled Vehicles in Use (Oct. 2005)
Jhttp://www.eia.doe.gov/cneat/alternate/page/atftables/atf21-35_04.html
122 Amanda Little, supra note 59.
123 ES&T OnlineNews, How Green is Ethanol as a Renewable Fuel? (Feb. 8, 2006),
lllzt}p://pubs.acs.org/subscribe/journals/esthag—w/2006/feb/policy/kc_ethanol.html
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conclusion than Prof. Pimentel.'> He asserts “producing and burning ethanol are better
for the environment than producing and burning gasoline.” 126 However, the study
indicates that not all ethanol is the same.

According to the study, fuel produced from corn using the more traditional
approach may generate only minor renewable energy returns.'?” While, the ethanol
obtained from cellulose with a developing technology that uses fibrous materials such as
wood chips, switchgrass, or farm residues, as opposed to corn kernels, has a clear
advantage over gasoline.128

V. Bringing Ethanol To A Location Near You

Even as the scientific community continues to grapple with the question of

2% 2 number of

whether ethanol is an effective and efficient renewable fuel source,1
lawmakers at the federal and state level have joined the ethanol bandwagon. They
proposed legislation aimed at combating the aforementioned shortcoming ethanol and the
preferred blend of E85 face.

Most proposed and enacted ethanol related legislation, particularly at the federal
level, is incentive-based and is directed at stimulating growth by means of tax credits
and/or grants. However, recent legislation, such as the Renewable Fuel Standard (RFS)

provision found in EPAct of 2005, highlight an emerging command and control approach

to ethanol use at a national level.

125 1

126 14

127 1y

128 4

129 See. David Morris, The Energetics of Ethanol: An Introduction and Link to Studies,
http://www.newrules.org/agri/netenergy.html (Last Updated Jun. 2006). (Over the years more than twenty
scientific studies have examined the question. This document contains links to the major studies of the
subject completed during the last decade.)
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A. The Federal Plan

In his proposed 2007 budget, President Bush included $150 million “to help
develop the required advanced technologies needed to perfect the process to make fuel
ethanol from cellulosic (plant fiber) biomass, which is now discarded as waste.”"*® The
President proclaims this is a “fifty-nine million dollar increase over FY06.”"*" The
Administration reports research scientists indicate “accelerating research into ‘cellulosic
ethanol’ can make it cost-competitive by 2012...offering the potential to displace up to
thirty percent of the Nation's current fuel use.”"** Whilst critics question President Bush’s
motives, particularly in light of his close ties with big oil, the President’s recent political
stance provides a welcome backdrop for ethanol supporters in the 109™ U.S. Congress.
Such congressional supporters have proposed a number of legislative measures aimed at
addressing numerous issues facing ethanol usage and production. Discussed below are
some of the more noteworthy measures proposed during the 109" Congress sessions.

In April 2005, Sen. Barak Obama (D-Ill) introduced Senate Bill 918 (S. 918),
entitled “E-85 Fuel Utilization and Infrastructure Development Incentives Act of
2005.”"* The bill proposed the following:

1) A tax credit of up to fifty percent of the cost for installing alternative fuel
equipment to store and or dispense E85 fuel. This incentive was capped at $30,000

subject to a phaseout date of 2010 K

130 press Release, State of the Union: The Advance Energy Initative (Jan. 2006), available at
http://www.whitehouse.gov/news/releases/2006/01/20060131-6.html
131
Id.
132 Id.
1335 B. 918, 109" Cong. (1* Sess. 2005).
1**1d. sec. 30B.
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2) A thirty-five cent alternative fuel retail sales credit for each gallon of
alternative fuel sold by the taxpayer at retail. '*°

On June 24, 2005, Rep Julia Carson, introduced House Bill 3059 (HR 3059),
entitled “Alternative Fuel Utilization and Infrastructure Development Incentives Act of
2005.” '** HR 3059 was nearly identical to S.918, calling for amendment to tax code
allowing for a fifty percent credit for installation of an E-85 fuel station and a tax credit
of thirty-five cents per gallon of E-85 fuel."”’

Even though, both bills failed to be enacted in their proposed forms, section 1342,
of the EPAct of 2005, partially enacted the tax credit for building renewable fuel stations
proposed in S.918 and HR 3059."* Said section allowed for a thirty percent tax credit in
place of the fifty percent sought. However, the breath of the tax credit now enabled gas
station retailers to installed not only E85 pumps, as S.918 and HR 3059 advocated, but
also, “natural gas, compressed natural gas, liquefied natural gas, liquefied petroleum gas,
or hydrogen along with any mixture of biodiesel” dispensers. While Section 1342 reports
to be more expansive, the provision is viewed as a victory for E85 proponent. For,
current E85 fueled FFV dominates the alterative fuel vehicle market. Therefore, service
stations likely to use this provision are predicted to install E85 pumps.

The fight 