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CHAPTER A

COMMAND AUTHORITY: 55" GRADUATE COURSE

l. SOURCES OF COMMAND AUTHORITY:
A. Constitution:

1. Avrticle 1, Section 8: “The Congress shall have power to ... provide for the
common defense and general welfare of the United States...declare war ...
raise and support Armies ... provide and maintain a Navy...make rules for
the Government and regulation of the land and naval forces ....”

2. Article I, Section 2: “The President shall be Commander in Chief of the
Army and Navy of the United States.”

B. Statutes:

1. Some grant authority, e.g., 10 U.S.C. 8 815 (commanders are authorized
by statute to administer nonjudicial punishment to members of their
commands), or 10 U.S.C. 88 1071-1104 “under regulations to be
prescribed by the Secretary of Defense,” active duty military entitled to
medical and dental care in any facility of the uniformed services.

2. Others limit authority, e.g., 18 U.S.C. 81385, Posse Comitatus Act,
“Whoever...willfully uses any part of the Army or the Air Force as a
posse comitatus...shall be fined or imprisoned...”

C. Regulations:

1. DoD Directives, DoD Instructions ( http://www.dtic.mil/whs/directives/ )
lay out DoD requirements. Services spell out specific service
requirements in respective service regulation.

2. Service Regulations:
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a. Army, Army Regulations (AR), e.g. AR 600-20, Army Command
Policy (7 June 2006);

b. Navy, Navy Regulations, SECNAVINST, OPNAVINST;

C. Marines, Marine Corps Orders (MCO), Marine Corps Directives;

d. Air Force, Air Force Instructions (AFI).

3. Local regulations, policies, directives.

a. Promulgated at the local installation level. Often serve as gap
fillers when higher directives, orders, or regulations are inadequate
or have been rescinded.

b. Local regulations are heavy lifters in the area of installation
protection. DoDI 5200.08, Security of DoD Installations and
Resources, 10 December 2005, paragraph 1.1 authorizes military
commanders to issue the necessary regulations for the protection
and security or property or places under their command.

D. Inherent Authority.

1. Except in a few limited areas, there is no general statutory authority for
the regulations and actions of an installation commander. The
Constitution, statutes, and regulations defining the authority of a
commander do not address every contingency faced by a commander in
the lawful execution of their duties. To the extent that authority for a
commander’s actions cannot be found in statute or superior regulation, a
concept of “inherent authority” has been inferred from caselaw.
Commanders have inherent authority to act in order to avert dangers to
morale, welfare, or discipline.




Inherent authority recognized in Cafeteria and Restaurant Workers Union
v. McElroy, 367 U.S. 886 (1961)(power of a commander over an
installation is “necessarily extensive and practically exclusive, forbidding
entrance and controlling residence as the public interest may demand”).
See also Greer v. Spock, 424 U.S. 828 (1976)(holding that military
installations are not public forums for civilian political activity.
Commander has the “historically unquestioned power” summarily to
exclude civilians from the area of his command, “There is nothing in the
Constitution that disables a military commander from acting to avert what
he perceives to be a clear danger to the loyalty, discipline, or morale of
troops on the base under his command.”).

Limitations. There must be some nexus between the authority sought and
the effect on morale, welfare, or discipline. Political considerations, news
media, and public relations may also serve as limiting factors.

Il. DELEGATION OF COMMAND AUTHORITY:

A

It is Army policy that “Commanders delegate sufficient authority to Soldiers in
the chain of command to accomplish their assigned duties . . .” AR 600-20, para
2-1b. Commanders, however, still retain the overall responsibility for the actions
of their command.

Some duties may not be delegated, such as selection of panel members or
conferring field grade Article 15 authority to a company grade officer.

1. USE OF COMMAND AUTHORITY TO REGULATE:

A.

Speech.

Forum analysis (Nature of forum): The Supreme Court has determined
that there are three types of forums for free speech purposes. The amount
of regulation permissible depends upon the type of forum involved.
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Traditional Public Forum: Traditionally used for free speech
activities, such as public streets, parks and sidewalks. See Hague
v. Committee for Industrial Organization, 307 U.S. 496 (1939);
Capitol Square Review & Advisory Board v. Pinette, 515 U.S. 753
(1995)(state owned plaza surrounding Statehouse in Columbus,
Ohio). Test is whether principal purpose is free exchange of ideas,
evidenced by longstanding historical practice of permitting speech.
But see U.S. v. Kokinda, 497 U.S. 720 (1990)(sidewalk used
solely as a passage for postal patrons not a public sidewalk. Not
every public sidewalk is a public forum); Society for Krishna
Consciousness v. Lee, 505 U.S. 672 (1992)(airport terminals not
public forum because their traditional purpose was not to promote
a free exchange of ideas but to facilitate air travel).

Designated or “Created” Public Forum: aka “limited” or
“designated.” Government property set aside for free speech
activities. E.g., Lamb’s Chapel v. Center Moriches Union Free
School District, 508 U.S. 384 (1993)(school district opened school
facilities for use after school hours by community groups for wide
variety of social, civic, and recreational purposes); Rosenberger v.
Rector and Visitors of the University of Virginia, 515 U.S. 819
(1995)(once it has opened a limited forum, the government may
not exclude speech where its distinction is not "reasonable in light
of the purpose served by the forum,"” nor may it discriminate
against speech on the basis of its viewpoint. In this case, the
university’s Student Activities Fund, funded by mandatory student
fees, paid for, inter alia, student group publications on student
news, information, opinion, entertainment, or academic
communications. The university’s attempt to bar funding of
printing costs for a religious student publication was held
improper.). Intent & extent of use granted is key.
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Nonpublic Forum. Public property which is not by tradition or
designation a forum for public communication may be reserved for
its intended purpose so long as “regulation on speech is reasonable
and not an effort to suppress expression merely because public
officials oppose the speaker’s view.” Perry Education Association
v. Perry Local Educators” Association, 460 U.S. 37
(1983)(selective access to school mailboxes did not transform
property into public forum). See also Cornelius v. NAACP Legal
Defense and Education Fund, 473 U.S. 788 (1985) (the Combined
Federal Campaign (CFC) is a nonpublic forum, access to which
may be restricted on the basis of subject matter and speaker
identity without violating the First Amendment so long as the
distinctions drawn are reasonable in light of the purpose served by
the forum and are viewpoint-neutral).

1) Military installation is NOT a public forum. Greer v.
Spock, supra. The Greer court reaffirmed the “historical
usage” test, i.e. whether or not a public place was
considered a public forum for free speech purposes was
determined by the “historical usage” of the property. See
Hague v. Committee for Industrial Organization, supra.
Prior to Greer, the Supreme Court had drifted away from
the historical usage test over the years, even adopting for a
brief time the “public access” test in Adderly v. Florida,
385 U.S. 39 (1966), and applying it to the military in
Flower v. United States, 407 U.S. 197 (1972). The court
returned to the historical usage test in 1976 in_Greer v.

Spock, supra.

A-5



2 Open House activities on military installations. Public
access, such as at open house, is not sufficient to convert a
military installation into a public forum in absence of
abandonment of military special interest. Factors include
mission-focus and political neutrality. Greer v. Spock,
supra; Persons for Free Speech at SAC v. U.S., 675 F.2d
1010 (8th Cir. 1982) (open house on an Air Force base did
not create a public forum. Base commander is afforded
substantial discretion to control the use of the base and was
not unreasonable in prohibiting nuclear weapons protesters
from participating in the open house activities). Contra,
U.S. v. Albertini, 710 F.2d 1410 (9th Cir. 1983)(Ninth
Circuit held that open house created temporary public
forum allowing nuclear war protesters access to protest on
the installation), rev. on other grounds, 472 U.S. 675
(1985) (in dicta the Supreme Court stated that it was
dubious that the military installation was ever converted
into a public forum). See also Brown v. Palmer, 915 F.2d
1435 (10™ Cir. 1990) (Air Force base did not become a
public forum during an open house).

2. Standard applicable to each type of forum.

a. Public Forum. Strict scrutiny analysis. Legitimate restrictions on
time, place, and manner may be imposed; however, courts will
view any restrictions based upon content under a strict scrutiny
(necessary to serve a compelling state interest and narrowly drawn
to achieve that end) standard.

b. Designated or “Created” Public Forum: Same strict scrutiny on
viewpoint discrimination; subject matter discrimination is not
constitutionally prohibited. Rosenberger, supra (discrimination on
subject matter which preserves limited forum purpose is
permissible; discrimination because of ideology, opinion, or
perspective is impermissible when directed against speech
otherwise within limited forum; excluding student publication with
religious editorial viewpoint from funding for publication available
to other student publications held unconstitutional). Accord
Lamb’s Chapel v. Center Moriches Union Free School District,
supra (prohibiting after hours access to school property to groups
with religious viewpoints).




C. Nonpublic Forum: Reasonable for forum. Jones v. N.C.
Prisoners’ Labor Union, 433 U.S. 119 (1977)(ban on inmate
solicitation to join prison inmate “labor union” and group meetings
rationally related to reasonable objectives of prison administration.
“A prison may be no more easily converted into a public forum
than a military base”).

3. Unprotected Speech including Dangerous Speech:

a. Fighting Words, i.e., those “personally abusive epithets which,
when addressed to the ordinary citizen, are, as a matter of common
knowledge, inherently likely to provoke violent reaction.” Cohen
v. California, 403 U.S. 15, 20 (1971)(simply wearing jacket
bearing words “F*** the Draft” may not be constitutionally made
a criminal offense); Chaplinsky v. New Hampshire, 315 U.S. 568
(1942)(fighting words are “those which by their very utterance
inflict injury or tend to incite an immediate breach of the peace”
upheld conviction for calling another "damned racketeer” and “a
damned Fascist”).

b. Dangerous Speech:

1) Civilian Standard: Whether words used under
circumstances are such as to create a clear and present
danger, Schenck v. U.S., 249 U.S. 47 (1919); clear and
present danger means directed to inciting or producing
imminent lawless action and likely to do so. Brandenburg
v. Ohio, 395 U.S. 444 (1969)(mere abstract teaching of
propriety or necessity to resort to force and violence not the
same as preparing group for and steeling it to violent
action).
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2 Military Standard: Speech which undermines the
effectiveness of response to command is constitutionally
unprotected. Parker v. Levy, 417 U.S. 733, 758
(1974)(different character of the military community and
mission requires different application of 1st Amendment
protections; “fundamental necessity for obedience, and the
consequent necessity for imposition of discipline, may
render permissible within the military that which would be
constitutionally impermissible outside it”). Priest v.
Secretary of the Navy, 570 F.2d 1013 (D.C. Cir.
1977)(affirmed Vietnam era court-martial conviction of
seaman for publishing newsletter for active duty military
urging desertion to Canada; 1st Amendment test in military
is that words “tended to interfere with responsiveness to
command or to present a clear danger to military, loyalty,
discipline, or morale™). “The military has greater authority
over a serviceman than over a civilian.” Brown v. Glines,
444 U.S. 348, fn 13 (1980).

Handling Dissident Activities Among Members of the Armed Forces. See
DoDD 1325.6, Guidelines for Handling Dissident and Protest Activities
Among Members of the Armed Forces (1 Oct 96); AR 600-20, Army
Command Policy, para. 5-9; AFI 51-903, Dissident & Protest Activities (1
Feb 98); MCO 5370.4B, Dissident & Protest Activities (26 Jun 97);
OPNAVINST 1620.1B, Guidelines for Handling Dissent & Protest
Activities Among Members of the Armed Forces (14 Sep 99).

a. Prior approval of distribution of publications: Commanders may
require prior approval of publications to determine whether a
publication presents clear danger to loyalty, discipline, or morale
of military personnel or if distribution would materially interfere
with mission. Prior approval requirement upheld in Greer v.
Spock, supra (unsuccessful challenge to regulation prohibiting
distribution of political literature on post); Brown v. Glines, 444
U.S. 348 (1980)(unsuccessful challenge to regulation requiring
airmen to obtain prior approval from installation commander prior
to distributing literature on installation).

b. Limitations: A commander cannot prohibit materials properly
distributed through official outlets such as post exchanges or
military libraries. These materials are governed by separate statute
or regulation.
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B.

Solicitation.

Charitable. DoDD 5035.1, Combined Federal Campaign (CFC), Fund-
Raising Within the Department of Defense (7 May 99); AR 600-29, Fund-
Raising within the Department of the Army (1 Jun 01); SECNAVINST
5340.2D, Fundraising & Solicitation of Department of Navy Personnel,
Military and Civilian, in the National Capitol Area (NCA) (23 Sep 99)
(refers to DoDD 5035.1 as the authority for fundraising within the Navy).
On-duty solicitation authorized only for Combined Federal Campaign and
military relief & aid agencies. (See JER 3-210) Limited off-duty local
fund raising may be authorized, e.g., for MWR activities, on-post private
organizations, and other limited fund- raising to assist the unfortunate
such as veteran organization poppy sales (flowers) and the placement of
collection boxes for food or goods for charitable causes.

Commercial. DoD Instruction (DoDI) 1344.07, Personal Commercial
Solicitation on DoD Installations (30 Mar 06); AR 210-7, Commercial
Solicitation on Army Installations (22 Apr 86); SECNAVINST 1740.2D,
Solicitation & Conduct of Personal Commercial Affairs (27 Apr 87).

a. No right to solicit; must be authorized. Army permits in writing
and valid for up to one year. (Navy/MC by local reg). Door-to-
door solicitation prohibited. By appointment only; limited to
family quarters or other designated areas. Highly regulated to
maintain discipline, protect property, and safeguard personnel.

b. List of forbidden practices includes: Mass/group solicitation (such
as solicitation of recruits, trainees and transient personnel or others
in a “captive” audience); retirees or reserve members using I1Ds to
get on post to solicit; entering into unauthorized or restricted areas.

C. Extensive additional requirements for life insurance/securities
solicitors.
d. Violators can lose solicitation privileges; receive due process in

form of notice and opportunity to be heard. Nature varies with
service, e.g., Army has “show cause” hearing; Navy/MC informal.
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Political Activities: Ch. 6, DoDD 5500-7.R, Joint Ethics Regulation; DoDD
1344.10, Political Activities by Members of the Armed Forces on Active Duty (2
August 2004; AR 600-20 (Army Command Policy), para. 5-3 (7 Jun 06); MCO
5370.7B, Political Activities (8 Mar 93); AFI 51-902, Political Activities by
Members of the USAF (1 Jan 96).

1. Soldiers, Sailors, Airmen, & Marines: Traditional concept is that military
members do not engage in partisan political activity.

a. Examples of what an Active Duty Soldier can do (see above
regulations for entire list): Vote and express personal opinion on
candidates and issues authorized, make contributions to a political
party; attend political meetings or rallies as a spectator when not in
uniform.

b. Examples of what an Active Duty Soldier cannot do (see above
regulations for entire list): Participate in public demonstrations
(partisan and nonpartisan) while on duty, in uniform (Locks v.
Laird, 300 F. Supp. 915 (D. Colo. 1969)), or in a foreign country
(Culver v. Secretary of the Air Force, 559 F.2d 622 (D.C. Cir
1977)); no distribution of partisan political literature; no
participation in partisan political management, campaigns, or
convention.

C. Article 88, UCMJ: Contempt Toward Officials: Prohibits
commissioned officers from using “contemptuous” words against
the President, Vice President, Congress, the Secretary of Defense,
the Secretaries of the military departments, the Secretary of
Transportation, or the Governor or legislature of any State,
Territory, Commonwealth, or possession in which the officer is on
duty or is present.

2. Reserve Component (RC) servicemembers: RC servicemembers on active
duty must comply with the rules regarding active duty servicemembers.
However, RC servicemembers may continue to hold elective office if
under a call or order to active duty that specifies a period of active duty of
270 days or less, provided there is no interference with the performance of
military duties. See DoDD 13.44.10, para. 4.3.2.

A-10



D.

Civilians: Hatch Act, 5 U.S.C. 88 7324-27. No political activity on duty,

in office space, while wearing uniform or indicia of government position,
or using government vehicle. Political activity means partisan, i.e.,
representing a party. Less restrictive than DoD is for military. Call 1-
800-85-HATCH (854-2824) for advisory opinions.

3.
4.
a.
b.
5.
a.
b.
C.
Religion.

Recurring issue: Visits by candidates to military installations.

Paragraph 3-4, AR 360-1 (The Army Public Affairs Program) (15
Sep 00), provides policies and procedures to be followed when
considering military involvement in election year activities.
Installation commanders should not permit the use of installation
facilities by any candidate or representative of a candidate for
political assemblies, meetings, fund-raising, events, press
conferences, or any activity that could be construed as political in
nature.

Requests from members of Congress to visit an installation should
be referred to the Office of the Chief Legislative Liaison (see AR
1-20). Candidates who are not members of Congress may be given
the same access to installations as that to which any other visitor is
entitled. Prior to visiting an installation, all candidates must be
informed that all political activity and media events are prohibited
while on the installation.

Recurring issue: bumper stickers & signs.

Small bumper sticker on private vehicle is authorized; large sign or
poster is not. See AR 600-20, appendix B, para. B-30.

Bumper stickers disrespectful to President can be banned.

Ethredge v. Hail, 56 F.3d 1324 (11th Cir. 1995)(order barring
civilian from displaying on his truck stickers embarrassing or
disparaging to the President not violative of 1st Amendment).

Lawn signs in government housing areas. Local policy usually
controls. Appropriate limitations authorized.

A-11



Constitutional test. Lemon v. Kurtzman, 403 U.S. 602 (1977) (three part
test: proposed government action must have a secular legislative purpose;
have a primary effect that neither advances nor inhibits religion; and not
involve excessive government entanglement with religion). But see Van
Orden v. Perry, 125 S. Ct. 2854 (2005)(commenting that the Supreme
Court has noted that the factors identified in Lemon serve as no more than
helpful signposts).

a. Applied:

1) Religious displays. American Civil Liberties Union v. City
of Birmingham, 791 F.2d 1561 (6th Cir. 1986) (city
nativity scene in front of city hall unconstitutional); Jewish
War Veterans v. United States, 695 F. Supp. 3 (D.D.C.
1988)(65-foot cross in front of HQ on military installation
unconstitutional).

2 Holiday displays. Lynch v. Donnelly, 465 U.S. 668
(1984)(secular holiday display which included nativity
scene not unconstitutional).

3) Invocations/Benedictions.

@ Public Schools: Lee v. Weisman, 505 U.S. 577
(1992)(“nonsectarian” prayer at middle and high
school graduation ceremonies impermissible
establishment of religion).
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(b) Official prayer at nonreligious military ceremonies:
See para. 4-4h, AR 165-1 (Chaplain Activities in
the United States Army)(25 Mar 04)(authorizes
chaplain-led prayers at military and patriotic
ceremonies. Such occasions are not considered
religious services; however, chaplains are not
required to offer a prayer “if doing so would be in
variance with the tenets and practices of their faith
group” ). See also the Air Force’s Revised Interim
Guidelines Concerning Free Exercise of Religion in
the Air Force (9 Feb 06)(stating that non-
denominational, inclusive prayer or a moment of
silence may be appropriate for military ceremonies
or events of special importance when its primary
purpose is not the advancement of religious beliefs).

4) Day care. Hartmann v. Stone, 68 F.3d 973 (6th Cir.
1995)(Army regulations prohibiting Family Child Care
providers from having any religious practices during their
daycare program unconstitutional; relationship between
Army and provider is solely one of regulator and regulatee
and does not create an unconstitutional entanglement).

Exceptions:

1) Army Chaplaincy Program constitutional. Katcoff v.
Marsh, 755 F.2d 223 (2d Cir. 1985).

2 Opening legislative sessions with invocation constitutional.
Marsh v. Chambers, 463 U.S. 783 (1983).
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2.

Statutes.

a. Religious Freedom Restoration Act (RFRA), 42 U.S.C. § 2000bb
(Government shall not substantially burden exercise of religion,
even from a rule of general applicability, except in furtherance of a
compelling governmental interest and through the least restrictive
means) Compelling governmental interest test applies to the
military, but intent is for courts to grant authorities significant
deference in effectuating military interest in maintaining good
order, discipline, and security. 1993 U.S. Code Cong. & Admin
News 1892. RFRA ruled unconstitutional in Boerne v. Flores,
521 U.S. 507 (1997).

b. Wearing of religious apparel while in uniform. 10 U.S.C. § 774.
Provides for the wearing of neat and conservative items of
religious apparel while in uniform unless wear would interfere
with performance of duty. The statute legislatively overruled
Goldman v. Weinberger, 475 U.S. 503 (1986)(which granted great
deference to professional judgment of military authorities on
matters of military interest and held that 1st Amendment did not
prohibit AF regulation preventing wearing of yarmulke while on
duty and in uniform).

Accommodation of Religious Practices Within the Military: DoDD
1300.17, Accommaodation of Religious Practices Within the Military
Services (3 Feb 88, w/ch.1: 17 Oct 88); AR 600-20, para. 5-6;
SECNAVINST 1730.8A, Accommodation of Religious Practices (13 Dec
97).

a. It is DoD policy that requests for accommodation of religious
practices should be approved by commanders when
accommodation will not have an adverse impact on military
readiness, unit cohesion, standards, or discipline. Commanders are
responsible for initial determination of appropriate
accommodation, but service member can have denial reviewed.
Each service establishes procedures for such review. For the
Army, appeals are sent through each level of command to the
Deputy Chief of Staff, G-1, Washington DC.

b. Specific practices:
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1)

)

(3)

Worship: Worship services, holy days, and Sabbath
observances should be accommodated, except when
precluded by military necessity.

Diet: Military Departments should include religious belief
as one factor for consideration when granting separate
rations, and permit commanders to authorize individuals to
provide their own supplemental food rations in a field or
“at sea” environment to accommodate their religious
beliefs.

Wear and appearance: See AR 600-20, para. 5-6g(4).
Generally, religious jewelry, apparel or articles may be
worn while in uniform if they are neat, conservative and
discreet. Wear of religious items that are not visible or
apparent when in duty uniform is authorized, unless
precluded by specific mission related reasons. Wear of
religious items that are visible and apparent are governed
by AR 670-1. Members may wear visible items of
religious apparel while in uniform, except under
circumstances in which an item is not neat and conservative
or its wearing shall interfere with the performance of the
members military duties. Hair and grooming practices
required or observed by religious groups are not included
within the meaning of religious apparel. Jewelry bearing
religious inscriptions or indicating religious affiliation is
subject to existing Service uniform regulations just as
jewelry that is not of a religious nature.

@ Examples: Religious item worn on a chain may not
be visible when worn with the utility, service, dress,
or mess uniforms. When worn with the PT
uniform, the item should be no more visible than ID
tags would be.

(b) Example: During worship service, Soldiers may
wear visible religious items that do not meet normal
uniform standards. Commanders have discretion to
limit this when in field environment.
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E.

F.

4 Medical practices: Army, no accommodation in life
threatening situations; otherwise, medical board will
consider request.

Extremist Organizations.

1. See DoDD 1325.6; AR 600-20, para. 4-12; AFI 51-903; MCO 5370.4B
(26 Jun 97); OPNAVINST 1620.1B (14 Sep 99) (prohibiting active
participation in organizations which espouse supremacist causes, attempt
to create illegal discrimination, advocate the use of force or violence, or
otherwise engage in efforts to deprive others of their civil rights).

2. Army Policy Regarding Extremist Organizations: AR 600-20, para. 4-12,

a. Participation in extremist organizations or activities is
incompatible with military service.

b. Extremism includes advocating racial, gender or ethnic hatred, or
intolerance.

C. Punitive prohibitions include: participating in public
demonstrations or rallies; fund raising; recruiting; creating or
leading; distributing literature presenting a danger to
discipline/mission accomplishment; attending meetings under
certain circumstances, e.g., in violation of off limits sanctions or
commander’s order.

d. Expressly recognizes commander’s inherent authority to prohibit
activities which will adversely affect good order, discipline, or
morale within the command.

Appearance.
1. Each service promulgates its own uniform and appearance regulation.

a. The military uniform is an inappropriate forum for individual

expression.
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b. Personal appearance standards are established by the respective
services. Additional standards may be imposed in unique
circumstances, such as a deployed environment.

2. Service Regulations: Army - AR 670-1 (3 Feb 2005); Air Force — AFI 36-
2903 (29 Sep 2002); Navy — Navy Uniform Regs (Jan 2005); Marines —
MC Order P1020.34G (31 Mar 2003).

3. Tattoos/Body Piercing/Mutilation/Tooth Ornamentation.

a. Army: No tattoos that are visible in Class A uniform EXCEPT
neck/hands (this is new as of Jan 06!!!); no tattoos that are
extremist, racist, sexist, indecent, etc. No body piercing jewelry
on post (except female earrings), or while in uniform anywhere.
Army has no specific guidance on mutilation (such as tongue
splitting), but does prohibit appearance that is extreme or
unmilitary. Same with tooth ornamentation.

b. Unique rules in other services: Navy/Marines prohibit tattoos on
face/neck. Marines prohibit male earrings anywhere, whether on
or off post. Air Force and Navy specifically prohibit tongue
splitting (implied in Army/Marine rules).

AUTHORITY OFF THE INSTALLATION:
THE ARMED FORCES DISCIPLINARY CONTROL BOARD (AFDCB). JOINT
REG: AR 190-24/ OPNAVIST 1620.2A/ MCO 1620.2C/ AFI 31-213.

A. Takes action on reports of negative conditions; coordinates with civil authorities;
makes recommendations to commander on eliminating conditions which affect
health, safety, morals, welfare, morale, or discipline.

B. May recommend off-limits area, i.e., any vehicle, conveyance, place, structure,
building, or area prohibited to military personnel to use, ride, visit, or enter during
the off-limits period.

1. Due process provided in form of notice and opportunity to be heard.
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Loss to business from order is not a “taking” for which damages accrue.
Ainsworth v. Barn Ballroom Co., 157 F.2d 97 (4th Cir. 1946). Standard
of review is whether the action was “arbitrary and capricious.”

Violation of off-limits is UCMJ offense.
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CHAPTER B

55TH GRADUATE COURSE

MWR AND NONAPPROPRIATED FUND

INSTRUMENTALITIES (NAFIs)

I. REFERENCES.

A.

DODD 1015.2, Subject: Military Morale, Welfare and Recreation (MWR)
(14 June 1995- Certified current as of 21 November 2003).

DODI 1015.10, Subject: Programs for Military Morale, Welfare, and Recreation
(3 November 1995, w/Change 1, 31 Oct 96).

Army: AR 215-1, Morale, Welfare, and Recreation Activities and
Nonappropriated Fund Instrumentalities (15 August 2005).

Navy: SECNAV Instruction 1700.12A, Subject: Operation of Morale, Welfare
and Recreation Activities (15 July 2005).
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I1.  INTRODUCTION.

A. Service MWR Headquarters:

1. U.S. Army Community and Family Support Center (USACFSC)
(http://www.armymwr.com/).

2. Navy Morale, Welfare, and Recreation Division
(http://www.mwr.navy.mil/).

3. Air Force Services Agency (http://www.afsv.af.mil/).

4. Marine Corps Community Services (MCCS) (http://www.usmc-
mccs.org/).

5. Coast Guard (http://www.uscg.mil/mwr).

I11. NONAPPROPRIATED FUND INSTRUMENTALITIES (NAFIs)--
OPERATIONS AND FUNDING.

A Definition: A DoD organizational entity which performs an essential government
function. It provides morale, welfare, and recreational programs for military
personnel and civilians. As a fiscal entity, it maintains custody and control over
nonappropriated funds. It is not incorporated under the laws of any state and
enjoys the legal status of an instrumentality of the United States.

B. Obijectives of the MWR Program. DODI 1015.10, para. 4.1; see also AR 215-1,
paras. 1-7 through 1-9, and MCO 1700.27A, para 1101.

1. Maintain a high level of esprit de corps.
2. Maintain physical and mental well-being.
3. Encourage the constructive use of time.
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4. Aid in recruitment and retention.

5. Assist in the adjustment to military life.

6. Provide a community support environment.
7. Create a self-sustaining military community.
8. Reinforce unit cohesion.

9. Increase combat readiness.

10. Not listed but ever-present objective, MAKE MONEY..

Congressional Interest in NAFIs.

1. Initially, reaction to business and private concerns over PX, BX, and
MWR activities.

2. Two congressional committees—the primary committee is the MWR
Panel of the Readiness Subcommittee of the House Armed Services
Committee.

a. Broad interests—construction, financing, and services.
b. NAFIs should operate like a business.

Command Responsibilities for NAFI Operations. AR 215-1, ch. 2.

1. Secretary of the Army has overall responsibility. AR 215-1, para. 2-1.

2. Assistant Chief of Staff for Installation Management (ACSIM) is
proponent and focal point for all MWRs and NAFIs. AR 215-1, para 2-
1c. The Chief, Naval Operations (CNO) and Commandant of the Marine
Corps perform coordination and information functions for MWR activities
in the Navy and Marine Corps, respectively.



U.S. Army Community and Family Support Center (USACFSC). AR
215-1, para. 2-6.

a.

Develops program guidance, standards, and procedures to
implement approved Army policies.

Reviews the MWR program and establishes business strategies.
Provides management and technical assistance.

Reviews and approves request for establishment of all Army
NAFIs.

Develops financial management practices for the management of
MWR and NAF resources.

Administers Armed Forces Recreation Centers (AFRCs) and the
Army Recreation Machine Program (ARMP), NAF Major
Construction program, and NAF employee benefit programs.

Provides administrative support to the MWR Board of Directors
(BOD). The ASA (M&RA), and commanders from USAREUR,
USFK, FORSCOM, TRADOC, AMC, USARPAC, and the
Sergeant Major of the Army, make up the voting members of the
BOD. The BOD is responsible to the Secretary of the Army for
approving major management strategies, plans, and programs
pertaining to Army MWR, and to provide oversight of APF and
NAF. The USMC MCCS BOD, chartered by the Commandant,
performs similar functions. MCO 1700.27A, para 1102.

Installation Management Agency (IMA). AR 215-1, para. 2-4.

Provide oversight and ensure APF and NAF funds are properly
used.

Review and approve APF budgets and promote equitable
distribution of resources.

Conducts formerly MACOM-level responsible MWR events.
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5. Garrison Commanders. Operate MWR programs, the IMWRF, and local
NAFIs. AR 215-1, para. 2-5.

E. Funding of NAFIs.

1. APF support for MWR personnel, operations, supplies, and other
expenses. See DODI 1015.10, encl. 6; AR 215-1, ch. 4 & App D; AFI 34-
262, para 2.3; MCO 1700.27A, paras 1300, 1303, & 1304.

2. Nonappropriated funds--those generated by NAFI activities.

3. Construction funding. AR 215-1, ch. 10 (Sec. Il) and App. E.

a. Army Morale, Welfare, and Recreation Fund (AMWRF) for NAF
construction. AR 215-1, para. 10-8.

1) Funded by AAFES revenues, monthly capital reinvestment
assessment of all NAFI income, and interest. DODI
1015.10, para. 4.8; AR 215-1, para. 11-8.

(2 Pays most of major construction costs.

3) Installation funds design cost (includes furniture, fixtures,
and equipment), opening costs, all environmental costs, and
project validation costs (market analysis). AR 215-1, para.
10-8.

b. The Marine Corps’ “Central Construction Fund” is funded by an
assessment of revenue generating activities. The rate of
assessment is determined by the MCCS BOD. MCO 1700.27A,
para 1312.

C. Market analysis required. AR 215-1, para. 10-2.
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d. Public-Private Ventures. DODI 1015.13, Department of Defense
Procedures for Implementing Public-Private Ventures (PPVs) for
Morale, Welfare, and Recreation (MWR) Category C Revenue-
Generating Activities (Mar 11, 2004); AR 215-1, para. 10-12;
MCO 1700.27A, para 2005.

1)

)

(3)

In order to meet MWR requirements, installations may
identify morale enhancing activities that are unavailable
through normal funding sources and that may be met by the
private sector. The Army leases the land for a facility, and
the contractor builds the activity and operates it, with the
IMWREF receiving a percentage of profits.

CFSC is the sole Army agency authorized to negotiate PPV
projects.

Request requires approval/coordination with CFSC and an
extensive local survey prior to approval by OASA
(M&RA).

Organization of NAFIs. See DODI 1015.10, para. 4.3 and encl. 4; AR
215-1, para. 4-1; AFI 34-262, para 2.2.2; MCO 1700.27A, para 1302 &

1303.

a. Category A: Mission-Sustaining Activities. DODI 1015.10, Encl
7; AR 215-1, paras. 4-1a, 11-4a(1).

1)

)

(3)

Essential to sustaining readiness and have little or no
capacity to generate NAF income.

Supported with APF--up to 100%; DoD minimum is 85%.

NAF funding only allowed for:

@) Specific expenses for which APFs are not
authorized, or
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(4)

(b) When use is not otherwise prohibited and it is
certified in writing that APF is not available.

Category A activities are:

Armed Forces Professional Entertainment Program Overseas.
Gymnasium/Physical Fitness/Aquatic Training.

Libraries.

Parks and Picnic Areas.

Recreation Centers/Rooms.

Shipboard/Isolated/Deployed/Free Admission Motion Pictures.
Sports/Athletics (Self-Directed, Unit Level, Intramural).

Unit Level Programs and Activities.

Category B: Community Support Activities.

(1)

()

©)

Satisfies the basic needs of soldiers and their families.
Makes installations temporary home towns. Different than
Category A because of their ability to generate some
income. AR 215-1, para. 4-1b.

Requires substantial APF support. DoD standard is at least
65% APF. DODI 1015.10, Encl 7; AR 215-1, para 11-
4a(2); MCO 1700.27A, para. 1303.4.

Category B activities are:

Arts and Crafts Skill Development.

Bowling Centers (less than 13 lanes).

Automotive Crafts Skill Development.

Child Care and Youth Programs.

Entertainment (Music and Theater).

Information, Ticketing, and Registration Services.

Outdoor Recreation.
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e Recreational Swimming Pools.
e Sports Programs (above the intramural level).

e Stars and Stripes.

Category C: Revenue-Generating Activities. DODI 1015.10,
Encl. 7; AR 215-1, para. 4-1c, 11-4a(3), appendix D.

1) Has less impact on readiness and provides recreational
opportunities.

(2) Has ability to generate income to cover most operating
expenses. Only indirect APF support.

3) At remote sites (see AR 215-1, table 4-1, for listings),
Category C programs may receive APF on the same basis
as Category B. AR 215-1, para. 4-4.

4) Examples include:

e Aero Clubs (note: While the services all have authority for
Aero Clubs (e.g., see AR 215-1, App. M), the Air Force
currently operates the only truly active program. See AFI 34-
217, Air Force Aero Club Program (1 February 1997).

e Amusement Machine Locations and Centers.

e Armed Services Exchange and Related Activities. (See AR
60-20 for AAFES policy)

e Armed Forces Recreation Centers.
e Audio/Photo and Retail Sales (Overseas).
e Bingo.

Bowling Centers (over 12 lanes).

Food, Beverage, and Entertainment Operations.

Golf Courses.

e Military Clubs.
Others.

B-8



5.

d. Supplemental Missions. AR 215-1, para. 4-9. Not formally part of
the Army MWR Program.

1) Established to support a mission activity of the Army.

)

(3)

Income and funding maintained at a level to “break even.”

Examples include:

Army Community Services.

Veterinary Services.

Supplemental Field Ration Dining Facility Funds.
NAF Billeting.

Fisher House Funds.

Military Historical Museums.

Vehicle Registration Fund.

Disciplinary Barracks Funds.

e. Army: New special category; Temporary Guest Facilities, Cabins,
Cottages, Cabanas, Recreational Guest Houses. Receipts remain in
a revolving account to be used for these facilities only.

Installation Morale, Welfare, and Recreation Fund (IMWREF), the “One
Fund.” AR 215-1, para. 4-8. Referred to in the Marine Corps as the
“Single NAFI,” the legal and NAF fiscal entity of MCCS activities.
Operated similarly to the current Army “One Fund.” MCO 1700.27A,

para. 1306.
a. Goals.
1) Designed to make NAFIs operate in a more businesslike

fashion.
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(2 Designed to help NAFIs better meet the needs of the
military community.

Operation of IMWRF.

1) Central control under the installation commander.

2) Fund manager for IMWREF will be the Director for
Community Activities (DCA). AR 215-1, para. 11-2b.

@) Responsible for overall fiscal operation.

(b) Responsible for establishing sound management
functions.

3) NAFI councils are required (except for DA or MACOM
administered NAFIs). Councils will be governing
(directing and supervising the fund manager) or non-
governing (advisory only). AR 215-1, paras. 5-8 to 5-10.

@ Members will be full-time DoD civilians and active
duty military. AR 215-1, para. 5-9.

(b) Made up of fund manager (nonvoting) and at least
four other (voting) members. AR 215-1, para. 5-9.

Uniform Funding and Management (UFM). This process is
authorized under the provisions of the Section 323 of the Bob
Stump National Defense Authorization Act for FY 2003 and is
implemented by DoDI 1015.15 (see also Draft Army
Implementation Guidance on Uniform Funding Management, dtd.
8 December 2005). UFM is the merging of appropriated funds
(APF) with nonappropriated funds (NAF) for the purpose of
providing MWR services using NAF rules and procedures. The
practice of UFM does not result in an increase or decrease to the
MWR funding. UFM involves:
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1) Preparation of a MOA between the APF resource manager
and MWR manager outlining APF authorized MWR
services, the amount of APF funding, and the up-front
payment schedule.

2 The MOA serves as the basis for creating an APF
obligation and forwarding funds to a NAFI. Applies only
to MWR activities listed in AR 215-1, figure 4-1.

3 MWR managers utilize NAF rules and procedures to
execute MWR services authorized APF. APF utilized in
this manner are considered NAF for all purposes and
remain available until expended (no one year limit).

4) MWR APF expenditures that are paid IAW UFM are
recorded in a specially coded department on the NAF
financial statements.

(5) With the exception of the United States Military Academy
cadet activities, Army Supplemental mission NAFIs may
not use UFM.

(6) Under UFM, all APF employment positions will be
converted to NAF positions.

DoD MWR Utilization, Support, and Accountability (AR 215-1,
para. 4-3). Implemented DoD policy found in Ass't Sec Def (Force
Management Policy) Memo, 23 July 1997, DoD Morale, Welfare,
and Recreation Utilization, Support, and Accountability (DoD
MWR USA) Practice. It has been replaced by the Uniform
Funding and Management Program. However, it may still exist in
some locations as a method to capture costs at the end of a fiscal
year.

Q) Designed to foster efficiency in the use of appropriated and
nonappropriated funds.

(2 Applies only to MWR activities listed in AR 215-1, figure
4-1.
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(3)  Allows the use of NAF contracting and personnel
procedures to meet an APF MWR need. APF must then
reimburse the IMWRF for the expenses.

4) Must have a Memorandum of Agreement in place.

e. Unit Funds. Each service has specific policies.

1) Army. AR 215-1, para 5-11c, clarifies proper expenditures
of unit funds.

(2 Funds must be used for the collective benefit of all unit
members for off-duty recreational purposes authorized by
AR 215-1.

€)) All members must have the opportunity to
participate.

(b) Activities must relate to the morale, welfare, and
recreation needs of the unit members. Family
members and guests may attend at the discretion of
unit members.

Solicited and unsolicited Commercial Sponsorship. DODI 1015.10, encl.
9; AR 215-1, para. 7-47. Allowed for MWR activities, Army Family
Team Building, and Army Family Action Plan only.

a. Advertising, publicity, or other promotional consideration must be
commensurate with the level of sponsorship offered.

b. Solicitation must be competitive and sponsorship award must be
based upon the best value received and the appropriateness of the
sponsor. No favored treatment allowed for sponsors and no
penalties for nonsponsors.

C. All agreements must receive legal review (personnel involved in
APF contracting may not be directly or indirectly involved in the
solicitation).
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All public recognition of sponsors must have disclaimers, i.e.,
“sponsorship does not imply endorsement.”

Contents of all proposed public recognition must be reviewed to
ensure compliance with DoD Directives.

May not solicit alcohol or tobacco manufacturers, but may accept
unsolicited offers.

Sponsorship agreement must be in writing and for one year or less
(extensions OK, but period covered by original agreement and
renewals may not exceed five years). Also must include
certification that no sponsorship costs will be charged to the
Federal Government.

Open house programs are public affairs office events (not MWR).
PAO must approve MWR events during open houses.

Professional development (SOC) training required for MWR
employees authorized to work with the Commercial Sponsorship
Program.

Gifts. NAFIs can accept conditional or unconditional gifts from
individuals or private organizations. AR 215-1, para. 7-39. For gifts to
the government see AR 1-100. For Marine Corps see MCO 1700.27A,
figure 2.3.

a.

Acceptance of the gift must be in the Army’s best interest.

Gifts may not be requested, and donors receive no preferential
treatment.

NAFI fund managers may accept gifts of up to $5,000 when
delegated authority by local commander.

Local commanders may accept gifts of up to $25,000.
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e. IMA Region Directors may accept gifts up to $50,000 in value.

f. CFSC may accept gifts valued up to $200,000.

g. Secretary of the Army may accept gifts valued over $200,000.

F. Patronage. AR 215-1, Table 6-1,; AFI 43-262, Table A2.1; MCO 1700.27A,
paras. 1200 & 1201.

1. MWR programs are established primarily for active duty personnel.
Uniformed members of the Coast Guard, Public Health Service, and
National Oceanic and Atmospheric Administration on active duty have
equal access. DODI 1015.10, para E3.2.1.

2. Equal access for reservists for Category C activities. AR 215-1, para. 6-2a
(implementing 10 U.S.C. § 1065).

a. Gives Ready and Selected Reserve members same priority as
active duty members for Category C activities.

b. Gives Gray area retirees (retired reservists under 60) same priority
as regular Army retirees for Category C activities.

C. Changes not applicable to Category A and B activities.

d. Family members have same priority as their sponsor.

3. State and local government use. AR 215-1, para. 6-2h(3).

a. May use Category A or B activities when the facilities have excess
capacity; use is mutually beneficial to the installation and local
activity; and when the use is at no additional cost to the Army
unless the local/state agency subsidizes additional costs.

b. Must establish a Memorandum of Understanding.
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4. Routine use of MWR activities by members of on-post private
organizations is prohibited unless the member otherwise qualifies. AR
215-1, para. 6-2i.

5. Allows ASA (M&RA) to approve a waiver to allow the general public to
patronize Category C activities when the facility is under-utilized and the
local community agrees (except for bingo)( AR 215-1, Table 6-1).

6. DODI 1015.10 provides Coast Guard civilian employees access to
military MWR facilities and programs commensurate with access
provided to DOD civilian employees.

7. Suspension, termination or denial of patronage privileges is under the
control of the garrison commander.

Prohibited Uses of NAFIs. AR 215-1, para. 4-13; AFI 34-262, para 2.4.2.

1. Use must withstand public scrutiny test.

2. Financial support to private organizations.

3. Charitable contributions or assistance in collection of charitable donations.
4, Non-MWR events, such as change of command, retirement ceremonies,

funerals, or other personal-type events for selected individuals.

5. Items authorized to be funded with APFs.

a. Under some circumstances, NAFs may be used for MWR activities
if APFs are not available.

b. Requires written authorization that authorized APFs cannot satisfy
the requirements.

C. Consider fiscal limitations set out in Congressional appropriations
and authorizations.
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6. Food and beverages, except as specifically authorized in regulation.

7. Spending must be connected to command morale and welfare.

H. APF Contracting with NAF Activities (Overturning the Mattress Decision, 58
Comp. Gen. 94, Nov. 21, 1978). 10 U.S.C. § 2482a authorizes a NAFI to enter
into an agreement with a Federal agency or instrumentality to provide or obtain
goods and services beneficial to the efficient management and operation of the
MWR system.

1. Authorizes APF activities to contract w/ a NAFI, noncompetitively, for
purchases up to $2,500 using micropurchase procedures (rotating sources)
with the IMPAC card.

2. Authorizes APF activities to contract w/ a NAFI for purchases exceeding
$2,500 when justified as a sole-source contract using APF procedures.

3. Must be for goods or services "integral to the ongoing functions
performed by the NAFI in support of the NAFI mission."”

4. Overseas, APF activities may contract with the PX for purchases up to
$50,000 (implements 10 U.S.C. § 2424).

IV. LIABILITY OF NAFIs.

A. NAFIs as Federal Instrumentalities (Standard Oil Co. of California v. Johnson,
316 U.S. 481 (1942)). AR 215-1, para. 3-1.

B. Tax Liability. AR 215-1, ch. 3, sec. Ill and para. 3-1b(2).

1. Federal. Alcohol wholesale & retail taxes. AR 215-1, paras. 3-10 and 3-
12.

2. State and local. AR 215-1, paras. 3-13 and 3-14.

a. Waiver of immunity. 4 U.S.C. § 104.
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b. Legal versus economic incidence of tax. AR 215-1, para. 3-13a.

C. Tort Liability. AR 215-1, para. 3-1, and para. 14-14.

1. Suits by NAFI employees. Exclusive remedy is under the Longshore and
Harbor Workers' Compensation Act, 33 U.S.C. 8 901.

2. Suits by third parties. Federal Torts Claims Act. AR 215-1, Ch. 14.

D. Contract Liability. AR 215-4.

1. NAFIs have sovereign immunity from suit, but administrative remedies
exist. Borden v. United States, 116 F. Supp. 873 (Ct. CI. 1953).

2. Waiver of sovereign immunity for suit against the Exchange Service.
Tucker Act, 28 U.S.C. § 1346.

E. Concessionaires status. They are private businesses and not instrumentalities of
the United States. They are not entitled to any of the privileges and immunities of
the Federal Government. AR 215-1, para. 3-2.

V. NAFI EMPLOYEES.

A. References.

1. DoD 1401.1-M, Personnel Policy Manual for Nonappropriated Fund
Instrumentalities (Dec. 1988); DoD 1401.1-M-1, Job Grading System
Manual for Nonappropriated Fund Instrumentalities (Oct. 1981).

2. DODI 1015.10, para. 4.12.

3. AR215-3, (29 August 2003).

4, AFI 34-262, para 2.3.4. and AFI 65-106, Chapter 4.
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B. Generally, NAFI employees are civilians. AR 215-3, para. 1-5.

C. Military.
1. Commander approval required.
2. Enlisted soldiers may be employed if off duty and if no interference with

duty. AR 215-3, para. 2-20a.

3. Officers may provide off-duty service pursuant to a personal services
contract. AR 215-3, para. 2-20b.

D. NAFI employment must comply with the applicable federal labor laws, but NAFI
employees do not fall under OPM or the Federal Employment Compensation Act.
5 USC § 2105.

VI. CLUBS. AR 215-1, para. 8-18b.

A Financial Status. Clubs must operate without a loss, or MACOM Commander
must explain to MWR BOD why club should not close.

B. Army Theme Restaurants.

C. Membership.

1. Voluntary membership. AR 215-1, para. 8-18b(3); AR 600-20, para. 4-
11.

a. Can’t require reasons for ending or declining club membership.
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Can’t engage in any practice that involves or implies coercion,
influence, or reprisal in the conduct of membership campaigns.

1)

()

No repeated orientations, meetings, or similar counseling of
persons who have chosen not to join.

No use of membership statistics in support of supervisory
influence.

Encouraging membership.

1)

()

(3)

(4)

Sponsoring membership drives.

Giving information to potential members, i.e., when they
in-process.

Structuring and running club activities based on the desires
and support of patrons.

Letter from commander encouraging club membership—
must not use improper pressure.

Nonmember use of the club. AR 215-1, para. 8-18b(7).

a.

Personnel in a transient or TDY status for less than 30 days. AR
215-1, para. 8-18b(7)(a)2.

To attend special functions. AR 215-1, para. 8-18b(7).

Bona fide guest of a member. AR 215-1, para. 8-18b(7)(a)1.

Others.

Nonmembers may be charged a different price than members.
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VIlI. UNAUTHORIZED/RESTRICTED ACTIVITIES. DODI 1015.10, para.
4.10; AR 215-1, para. 8-36; AFI 34-262, para 1.8; MCO 1700.27A, paras.
1402, 1405.

A Lotteries or sale of lottery tickets.

B. Pull-tab bingo.

C. Sale of chit books related to the sale of alcohol.

D. Topless or nude dancing. AR 215-1, para. 8-13.

E. Awarding alcohol as a prize. AR 215-1, para. 7-14(e).
F. Pornography Sales.

1. Military Honor and Decency Act of 1996 (10 U.S.C. § 2489a),
implemented by DoDI 4105.70, Sale or Rental of Sexually Explicit
Material on DoD Property (June 29, 1998). Prohibits sale or rental of
sexually explicit material on "property under the jurisdiction of DoD"
(DoD resale activities).

a. Includes DeCA, AAFES, NEX, MCX, and U.S. Navy Ships
Stores.
b. Does not include entities that are not instrumentalities of the U.S.

C. Other MWR activities covered? Not by the letter of the law.

d. Covers audio and video recordings and periodicals with visual
depictions produced in any medium.

B-20



e. Multiple lawsuits were brought challenging the constitutionality of
the Act. The Act, and DoD’s application, were found
constitutional (See e.g., General Media Communications, Inc. v.
Cohen, 131 F.3d 273 (21 November 1997, U.S. Court of Appeals,
2d Circuit). Court held that the Act was constitutional and within
Congress' authority. The U.S. Supreme Court denied certiorari
(See GMC v. Cohen, 118 S. Ct. 2367 (June 26, 1998)).

2. DoD Resale Activities Board of Review. Since the implementation of the
Military Honor and Decency Act of 1996 the Board has reviewed
hundreds of periodicals -- most were found violative.

G. Gambling is generally prohibited. See DoD Directive 5500.7-R, Joint Ethics
Regulation § 2-302.

1. Monte Carlo or Las Vegas Events. DODI 1015.10, para. 4.11; AR 215-1,
para. 8-10.

a. Must comply with state and local law unless on an exclusive
jurisdiction installation. Overseas, international agreements apply.

b. Must use chits or play money. Can use winnings to buy resale
items, food, beverages. Can’t pay club dues, nor exchange for
cash.

C. MWR--four per year (overseas may be more); PO--one per year.

d. CONUS use of slot machines or roulette wheels is prohibited.

e. Can’t advertise via U.S. Postal Service.

2. "Gray Area Gambling Devices." Defined at AR 215-1, para 8-36g.

Implements 15 U.S.C. § 1171.

a. Gambling Device vs. Amusement Machine.

b. Game of Chance vs. Game of Skill.
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3. Bingo. DODI 1015.10, para. 4.11.1.2; AR 215-1, para. 8-8.

a.

Must comply with state and local law unless on an exclusive
jurisdiction installation. Overseas, international agreements apply.

On exclusive jurisdiction areas, the NAFI need not pay state or
local fees or taxes, or obtain a bingo permit. Concurrent
jurisdiction: state may regulate and charge for permits. AR 215-1,
para. 3-13d.

Can’t advertise via U.S. Postal Service.

Participation limited to authorized patrons and bona fide guests.
Effective 4 January 1999 may not open bingo to general civilian
populace, and contractor-operated bingo is prohibited. (Memo
from ASA (M&RA) to Cdr, USACFSC, subject: Bingo Activities
in Army Morale, Welfare, and Recreation (MWR) Programs--
Action Memorandum, dated Nov. 5, 1998.)

4, Raffles. DODI 1015.10, para. 4.11.1.3; AR 215-1, para. 8-20.

a.

Lotteries are prohibited.

Raffles may be conducted to raise funds for MWR activities.

1) Raffle proposal must receive a legal review;

(2 The Installation Commander must give his written approval
of the raffle in advance;

3) The raffle tickets must specify the maximum number of
tickets that may be sold; and

4) The IMWREF’s total annual prizes may not exceed a retail
value of $20,000. $15,000 is maximum retail value for any
one prize. (IMA region may grant exception.)

B-22



(5) Raffles must comply with state and local law unless on an
exclusive jurisdiction installation. Overseas, international
agreements apply.

(6) Can’t advertise raffles via U.S. Postal Service.

VIII. MWR ACTIVITIES AND ALCOHOL. DODI 1015.10, Encl. 12; AR 215-1,
Ch. 7, Sec. Il.

A. Age Restrictions on Sale of Alcohol. AR 215-1, para. 7-7.

1. At locations outside U.S., 18 years is minimum age for the purchase of
alcohol products in the overseas Military Retail System. Look at treaties
and local situation for higher minimum age. AR 215-1, para. 7-7b.

2. In U.S., no one under 21 will be employed to dispense, sell, or handle
alcohol unless permitted by the state. AR 215-1, para. 7-7a.

B. In U.S., drinking age will be the same as the state where the installation is
located. The following exceptions to drinking age restrictions are obtainable
through the IMA region to the DCofS, G-1, HQDA:

1. At remote installations where POVs are not available, all alcoholic
beverages may be sold. AR 215-1, para. 7-7c(1).

2. If installation is located within 50 miles or 1-hour driving time from a
state or international border with a lower drinking age. Sole consideration
is the motor vehicle safety of the community. AR 215-1, para. 7-7c(2).

3. Special occasions under controlled conditions in order to foster
camaraderie and friendship in a military environment. This exception may
be approved by the garrison officer. AR 215-1, para. 7-7¢(3).

4, Exceptions only apply to soldiers. AR 215-1, para. 7-7e.
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5. State law does not affect “nonalcoholic” drinks (containing less than one-
half of one percent alcohol), even if the state classifies them as alcoholic.
AR 215-1, para. 7-7d.

C. Off Post. No activity may provide alcohol for off-post catered functions. Outside
U.S., IMA regions will determine. AR 215-1, para. 7-10c.

D. Purchase of Alcohol. AR 215-1, para. 7-12.

1. In U.S., distilled spirits may be purchased from any source. Malt
beverage and wine must be purchased in state. Exception: In Alaska and
Hawaii, all alcohol purchases must be made within the state. AR 215-1,
para. 7-12b.

2. Outside U.S., IMA regions decide policy consistent with treaties and
agreements. AR 215-1, para. 7-12a.

3. As instrumentalities of the United States, NAFs are exempt from state and
local taxes. AR 215-1, paras. 3-1b(2) and 3-13. But they must pay federal
wholesaler or retailer taxes. AR 215-1, para. 3-10.

IX. CONCLUSION.

B-24



CHAPTERC
55TH GRADUATE COURSE

MILITARY PERSONNEL LAW

ARMY ADVERSE ADMINISTRATIVE ACTIONS

l. INEFOTUCTION. ittt ettt b e nbe e be e b e eneenreas 1
Il. Consolidated List OF RETEIENCES.........ueiiveiiiierieciee e 2
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IV.  Suspension of Favorable Personnel Actions (FLAGS).......ccccccvveviiiieiieeie e 3
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VI Rehabilitative TranSTer. ..o 10
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X. Locally Imposed (or “Field”) Bar to Reenlistment. .........ccccceoeriiinininicicnenc e 16
XI.  The Qualitative Management Program (or “QMP”) Bar to Reenlistment. ................. 20
XIl. The Army Weight Control Program..........cccccceoeiieieeie s 22
X111, Drunk or Drugged Driving - Administrative SanCtions. ..........ccccovevieeneninneeneeniennns 25
XIV. Removal From Promotion LiST.........cccoiieiiiiiiiieniesie et 31
XV.  Administrative Reduction For Civil Conviction Or Inefficiency..........cccccecvevvrnnnee. 35

l. INTRODUCTION.

Commanders have a spectrum of administrative military personnel actions which they can
use to motivate, improve, and rehabilitate Soldiers whose performance is unsatisfactory or who
exhibit other problems which interfere with duty performance or the unit’s mission. If Soldiers fail

THE JUDGE ADVOCATE GENERAL’S LEGAL CENTER AND SCHOOL
ADMINISTRATIVE AND CIVIL LAW DEPARTMENT
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to respond to motivation and rehabilitation, other administrative tools are available which
commanders can use to take appropriate remedial or adverse action, or to separate Soldiers from the
Army.

This outline reviews the twelve administrative actions short of administrative separation
which you can expect to see most often. Appendix A is a chart which lists these actions in a tabular
form. Each section also lists the appropriate references (a consolidated list of references is
provided below).

This outline should be supplemented by reference to the applicable regulation and to
appropriate local regulations and policies.

Il.  CONSOLIDATED LIST OF REFERENCES.

A. AR 190-5, Motor Vehicle Traffic Supervision.

B. AR 380-67, Personnel Security Program.

C. AR 600-8-2, Suspension of Favorable Personnel Actions (FLAGS).

D. AR 600-8-10, Leaves and Passes.

E. AR 600-8-19, Enlisted Promotions and Reductions.

F. AR 600-9, The Army Weight Control Program.

G. AR 600-20, Army Command Policy and Procedures.

H. AR 600-37, Unfavorable Information.

l. AR 601-280, Total Army Retention Program.

J. AR 635-200, Active Duty Enlisted Administrative Separations.
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I11. DUE PROCESS OF LAW - THE STARTING POINT.

A

B.

The Constitution.

1.

Bill of Rights (e.g., Fourth, Fifth, and Sixth Amendments) generally
inapplicable to military administrative proceedings.

When challenged in court on alleged denial of constitutional due process
(Fifth Amendment), military position is "there is no constitutional life,
liberty, or property interest affected by our administrative actions.”

Our Regulations.

Must follow procedures in regulations—they are more than "guidelines.”
Regulatory requirements ensure consistency and fairness in the processing of
actions and the full development of necessary administrative records.
Although federal district courts are very hesitant to second guess armed
forces on the substance of decisions, they will grant relief if we fail to follow
our own regulations.

"Minimum” due process. Even when our regulatory procedures do not have
formal due process requirements, commanders should always provide due
process, at a minimum. Soldiers should be afforded notice of the intended
action and the reason therefore, as well as an opportunity to be heard.

IV. SUSPENSION OF FAVORABLE PERSONNEL ACTIONS (FLAGS).

A

Reference. AR 600-8-2.

Purpose.

A suspension of favorable personnel actions (or “flag”) is an administrative
hold placed on a Soldier which prevents most favorable personnel actions
(e.g., promotion, awards, school attendance, payment of reenlistment
bonuses, etc.) while the Soldier’s chain of command completes an
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C.

D.

investigation, determines whether or what adverse action to take against the
Soldier, and completes the adverse action.

2. A flag itself is not an adverse action, because it can be removed as easily as it
can be initiated. Because a flag prevents virtually all favorable action on a
Soldier, it can have a very adverse effect on the Soldier’s career.

Types. There are two types of flags, “transferable” and “nontransferable” actions.
The impact of the action will vary depending upon the flag’s basis and type:

a. Regular (“non-transferable”) flags. Appointment, reappointment,
reenlistment, extension, entry on active duty or active duty for
training (for reserve personnel), reassignment, promotion or
reevaluation for promotion, awards and decorations, attendance at
civil or military schools, unqualified resignation or discharge,
retirement, advance or excess leave, payment of enlistment or
selective reenlistment bonus, assumption of command, family
member travel to an overseas command and command sponsorship of
family members overseas when sponsor is overseas.

b. Transferable flags.

(1)  APFT (Army Physical Fitness Test) failure
(“transferable”) flags. Promotion, reenlistment, and
extension.

2 Weight control (“transferable”) flags. Attendance at
schools, promotions, assumption of command, awards
and decorations, and reenlistment or extension.

3) Command referral to the Army Substance Abuse
Program (ASAP) flags IAW AR 600-85.

Procedure.

1. Any commander may direct the imposition of a flag.
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V.

2. Battalion S1 prepares DA Form 268, Report to Suspend Favorable Personnel
Action (FLAG), and submits Standard Installation/Division Personnel
System (SIDPERS) transaction. Properly administered, the flag system has
two components:

a. A SIDPERS transaction that codes a Soldier’s records in the Army’s
automated personnel database and prevents favorable personnel
transactions.

b. The battalion adjutant (S1 or equivalent) manages the flagging system
at his unit, keeping unit leadership and unit personnel clerks aware of
the flag, and permitting lifting the flag when appropriate. The
battalion Personnel Action Center (PAC) produces a monthly report
for each of its companies, listing all Soldiers with flags and their type.
This report should be screened at both battalion (in the PAC) and at
unit (company) levels to ensure that all Soldiers who should be
flagged are, and those who should have had their flags removed no
longer are on the roster.

3. Unit then notifies Soldier.
4. Commanders lift flags when appropriate, using the same form (DA Form
268).

Approval Authority. Any commander or general officer staff head.

Appeal. None.

Records. DA Form 268 maintained only so long as Soldier is flagged. No
permanent record of flag itself, although there may well be a permanent record of the
underlying adverse action which required the flag.

EXTRA TRAINING.

A

Reference. AR 600-20, para 4-6b.
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Purpose. An effective, non-punitive corrective measure.

Procedure. No formal procedure.

1. Any leader may order a Soldier to train to overcome a deficiency.

a. Must be directly related to the deficiency.

b. Must be aimed at improving the Soldier's performance.

2. Not punishment; must stop when deficiency is overcome.

Approval Authority. Any commander. An “inherent power[] of command.” May
be delegated.

Appeal. No specific procedure.

Records. None; however. . .

1. “Deficiencies satisfactorily corrected by means of training and instruction
will not be noted in the official records of the Soldier[] concerned.” AR 600-
20, para 4-6b(2) (emphasis added).

2. If the problem merits it, consider documenting with a counseling with a view
towards separation. Destroy the counseling if, after a reasonable time, the
problem truly is cured; otherwise, proceed to separation.

REVOCATION OF PASS PRIVILEGES.

Reference. AR 600-8-10, Chapter 5, Section XIV.

Purpose. To reinforce training and to maintain good order and discipline.
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Procedure. No formal procedure.

1. Regular passes usually do not require a DA Form 31 (although one may be
used). If a Soldier’s pass privileges are revoked, the Soldier’s immediate
commander or his or her representative should inform the Soldier in writing.
If DA Form 31 is used for regular passes, indicate disapproval on the form.

2. Commanders should grant passes (defined as short, nonchargeable,
authorized absences from post or place of duty during normal off-duty hours)
to those Soldiers whose performance of duty and conduct merits approval. If
a Soldier’s performance of duty and conduct do not merit approval, do not
approve a pass.

Approval Authority. Any commander.

Appeal. No special procedures.

Records. None required. Consider documenting with a counseling with a view
towards separation.

VIlI. COUNSELING WITH A VIEW TOWARDS SEPARATION.

A

Reference. AR 635-200, para 1-16.

Purpose. An administrative prerequisite to many administrative separations; a
counseling with a view towards separation serves as a “final warning” to a Soldier to
improve performance or face discharge. It also is an attempt by the Army to protect
its investment in the Soldier’s recruiting and training costs. Compare with general
counseling (AR 600-20, para 2-3) (basic leadership tool used to assist Soldiers in
professional growth; not necessarily adverse).
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C. Procedure.

1. May be used at any time. As a prerequisite to processing a Soldier for
discharge under the following provisions of AR 635-200, the command must
complete at least one recorded counseling:

a. Involuntary separation due to parenthood, para 5-8.

b. Personality disorder, para 5-13.

C. Other designated physical or mental condition, para 5-17.

d. Entry level performance and conduct, chap 11.

e. Unsatisfactory performance, chap 13.

f. Minor disciplinary infractions or a pattern of misconduct, para 14-12a
and 14-12b.

g. Failure to meet body fat standards, chap 18.

2. The counseling formally notifies the Soldier of:
a. The reason for counseling;
b. The fact that separation may be initiated if behavior continues;
C. The type of discharge that could result from possible separation; and

d. The effect of each type of discharge.
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The command must give the Soldier a reasonable opportunity to overcome the
deficiencies.

Approval Authority. None. Counseling may be conducted by “a responsible
official.” AR 635-200, para 1-16b.

Appeal. None.

Records.

1. To be used as a prerequisite for separation, each counseling session must be
recorded in writing.

2. DA Form 4856 (General Counseling Form) normally should be used for this
purpose. Often local overprint form with types of discharge and potential
effects will be used.

3. Filed in unit personnel files. No permanent, long-term record, unless
incorporated into separation action. Maintain until Soldier departs unit;
disposition thereafter per the Army Record Information Management
System, AR 25-400-2 (ARIMS).

4. Commander's Notebook. Generally may not be used in lieu of counseling
given to Soldier. Beware of Freedom of Information Act access. Generally,
no right to access under FOIA if:

a. Prepared voluntarily.

b. Used only as a memory aid by preparer.

5. Article 15 (DA Form 2627) does not satisfy requirement in and of itself.
Rather, units should have the legal clerk/legal center prepare a DA Form
4856 to accompany each Article 15.
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VIIl. REHABILITATIVE TRANSFER.

A

Reference. AR 635-200, para 1-16c.

Purpose. A Soldier must be recycled or reassigned to a new unit at least once before
separation action can be initiated under AR 635-200 for:

1. Entry level performance and conduct, chap 11.

2. Unsatisfactory performance, chap 13.

3. Minor disciplinary infractions or a pattern of misconduct, para 14-12a and
14-12b.

Procedure.

1. Period required.

a. Trainees: recycle between training companies where feasible; if not,
between training platoons.

b. Soldiers in regular units: reassign between battalion-sized or brigade-
sized units at least once, with a minimum of three months in each
unit, where possible.

2. Due process and appeal rights are very limited. The company-level
commander requests the transfer, and the request is processed through
command channels to the approval authority. No other formal due process
rights for the Soldier.
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D.

E.

3. PCS is normally not available. Exception for “meritorious cases where . . . a
Soldier [has] potential to be a distinct asset to the Army [with] a change in
commanders, associates, and living or working conditions.” AR 635-200,
para 1-16¢(3). GCMCA may authorize PCS within the same command.
Requests for transfer to another command may also be submitted to HQDA.

Approval Authority.

1. Not specified in AR 635-200, para 1-16. Logically, first commander with
authority over the gaining and losing unit.

2. May waive requirement for rehabilitative transfer.

a. Routine, common practice in many units. (“The exception that
swallows the rule.”)

b. If the command wishes to waive the requirement, it must document
the reasons. Make sure there is something in the file to support the
commander’s conclusion that transfer would:

1) Create serious disciplinary problems or a hazard to the
military mission or to the Soldier, or

2 Be inappropriate because the Soldier is resisting
rehabilitation attempts, or

(3) Rehabilitation would not be in the best interest of the
Army as it would not produce a quality Soldier.

Appeal. No specific provisions.
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Records. No specific provisions. In practice, losing unit should document reasons
for rehabilitation in a counseling with a view towards separation. The command
should maintain those records for one year after Soldier’s departure in case it is
necessary to transfer the records to a gaining unit (if needed to support a subsequent
separation action).

IX. ADMINISTRATIVE REPRIMAND, CENSURE, OR ADMONITION.

A.

References. AR 600-37. (See also AR 25-400-2, The Army Records Information
Management System (ARIMS)).

Purpose.

1. Documents misconduct or poor performance in official files.

2. Leadership tool.

3. Be wary of information originating solely from intelligence and personnel
security files. This information requires special handling (See, e.g., AR 600-
37, chap 4, AR 380-67, chap 8).

The terms defined.

1. “Reprimand. To reprove severely; to censure formally, especially with
authority. .... A public and formal censure or severe reproof, administered
to a person in fault by his superior officer or by a body or organization to
which he belongs.” Black’s Law Dictionary 1170 (5th ed. 1979).

2. “Censure. . ... An official reprimand or condemnation.” Id. at 203.

3. “Admonish. To caution or advise. To counsel against wrong practices, or to
warn against danger of an offense.” Id. at 45.
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4. What’s the practical difference? Don’t use censure; it’s ambiguous. Use
reprimand instead if you wish to reprove someone for something they have
done. Use admonish if the person’s wrongdoing is not clear, but you wish to
make a record of warning the person to avoid or desist from certain behavior.
The same procedures (AR 600-37) apply to the filing of all three actions.

D. Procedure.

1. Drafting and initiating the letter.

a. For enlisted Soldiers. Initiated by the person's immediate
commander, any higher commander in the chain of command, a
supervisor, school commandant, general officer, or GCMCA.

b. For officers. As above, plus any rating official, and less
“supervisor.”

2. Contents. (See Figure 1, infra)

a. Reason for reprimand.

b. The statement that the reprimand was imposed as an administrative
measure and not as punishment under Article 15. AR 27-10, para 3-
3.

C. If the reprimand is intended for filing in the OMPF, the reprimand

and the document referring the reprimand should indicate where the
drafter desires to file the reprimand.

d. Notice and rebuttal by the Soldier. AR 600-37, paras 3-2 and 3-6.

1) Notice (a copy of the reprimand & subsequent
information).

(2) Rebuttal.

C-13



3 No right to counsel, but local legal assistance and Trial
Defense Services will often try to see Soldiers, time
permitting.

E. Appeal. AR 600-37, chap 7.
1. Local filing. No formal appeal process.
2. OMPF filing. Appealed to DA Suitability Evaluation Board (DASEB).

a. Removal: Document is untrue or unjust. Normally, consideration of
these appeals is restricted to SSG and above. The burden rests with
the Soldier to provide evidence of a clear and convincing nature.

b. Transfer from P-fiche to R-fiche: Document is untrue, unjust, or that
the reprimand has served its intended purpose and its transfer would
be in the best interests of the Army. Again, appeals normally
restricted to SSG and above. If the basis is that reprimand has served
its intended purpose, Soldier

1) must provide substantial evidence that the reprimand
has, in fact, served its intended purpose; and

(2 must wait at least one year since imposition of the
reprimand and have received at least one OER or
NCOER.

F. Records. Memorandum maintained in local unit files until 12 months after a
Soldier’s departure, or permanently on the OMPF.
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COMPANY A
16TH SIGNAL BATTALION, 29TH SIGNAL GROUP
FORT ARLINGTON, VIRGINIA 11111

ABCD-EFG 7 June 2006

MEMORANDUM FOR PV2 Kathleen B. Nash, Company A, 16th Signal Battalion, 29th
Signal Group, Fort Arlington, Virginia 11111

SUBJECT: Written Reprimand UP AR 600-37

1. You are hereby reprimanded for your conduct on 22, 24, 26, and 31 May. On those dates, you
were absent without authority from your appointed place of duty. Specifically, on 22, 24, 26, and 31
May, you failed to report to the unit supply room at Company A, 16th Signal Battalion, 29th Signal
Group, at the appointed time, 0800, to begin your duties. Furthermore, you were formally counseled
on a number of prior occasions and orally admonished for similar offenses.

2. You are expected to be at your appointed place of duty at the appointed time unless excused by
proper authority. Your persistent tardiness will not be tolerated in this unit.

3. This is an administrative reprimand imposed under the provisions of AR 600-37 and not as
punishment under UCMJ, Article 15.

4. 1 intend to file this written reprimand in your unit personnel file. You have 72 hours from
the receipt of this reprimand to submit matters in rebuttal or on your behalf. | will withhold my
decision on imposing and filing this reprimand until | receive and consider your response.

HARD CHARGER
Captain, SC
Commanding

Figure 1
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X.  LOCALLY IMPOSED (OR “FIELD”) BAR TO REENLISTMENT.

A Reference. AR 601-280, Chapter 8.

B. Purpose.

1.

“Only [S]oldiers of high moral character, personal competence, and
demonstrated adaptability to the requirements of the professional [S]oldier's
moral code will be reenlisted in the Active Army. . .. Soldiers who cannot,
or do not, measure up to such standards . . . will be barred from further
service ...” AR 601-280, para 8-2a..

A potentially rehabilitative tool: puts pressure on Soldier to shape up; sets
up Soldiers who fail to do so for separation.

Discretionary grounds for bar to reenlistment. AR 601-280, para 8-4d, lists
27 reasons, including, but not limited to, tardiness, loss of clothing or
equipment, substandard personal appearance or hygiene, indebtedness,
nonjudicial punishment, traffic violations, inability to follow orders, apathy,
cannot adapt to military life, failure to manage personal affairs, behavior
which brings discredit upon the unit or Army, failure to pass APFT or
weapons qualification, noncompetitive for promotion.

Mandatory grounds for bar to reenlistment. AR 601-280, para 8-4c.

a. Single Soldier and dual-service couples with dependent family
members when Soldier has been counseled IAW AR 600-20, Chapter
5, and does not have an approved family member care plan on file
within 2 months.

b. Single Soldiers and dual-service couples with dependent family
members with instructions of overseas assignment, if unable to
provide the name of a guardian who will care for their family
members in CONUS in the event of evacuation from overseas.
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5. Commander’s option: Commander will initiate bar to reenlistment or
proceed directly to separation action UP 635-200. AR 601-280, para 8-4e.

a. Soldiers who do not make satisfactory progress in the Army Weight
Control Program (See AR 600-9).

b. Soldiers who fail two consecutive APFTSs.

C. Soldiers who are removed for cause from a noncommissioned officer
education system (NCOES) course.

C. Procedure. AR 601-280, para 8-5.

1. Initiating the bar.
a. Any commander in Soldier's chain of command may initiate.
b. Bars are usually not appropriate during a Soldier’s first 90 days or

last 30 days in a unit. If circumstances warrant, Soldier may be
barred, but the certificate should explain the timing.

C. Use DA Form 4126-R.

2. Notice and rebuttal by the Soldier.

a. If Soldier requests, allow seven days for comment.

b. Rebuttal attached to DA Form, 4126-R.

C. No right to counsel. TDS or legal assistance will generally try to see
Soldier.
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Initiating commander attaches Soldier’s rebuttal (if any) and forwards
through chain of command to approval authority. Personal action by each
commander or acting commander required. Any commander may
disapprove.

Restrictions.

a. May not approve bar after Soldier separates from active duty.

b. May not enter bar in Soldier's records after Soldier separates from
active duty.

C. May not retain Soldier involuntarily past ETS in order to approve bar.

Company level commander informs/ “counsels” Soldier if bar approved
using back side of DA Form 4126-R, Bar Certificate, if bar is approved.

Periodic review by the unit commander.

a. At least once every three months after date of approval, and 30 days
before the Soldier's PCS or ETS.

b. Soldiers no longer have an option to request voluntary separation
after the imposition of a bar to reenlistment.

C. At the three month periodic review, if the command does not intend
to lift the bar, it must advise Soldiers that separation action will ensue
if the bar is not lifted at the completion of the second three month
review.

d. Must lift bar or initiate separation under AR 635-200 after second
review (unless Soldier has more than 18 years, but less than 20 years,
or active federal service). AR 601-280, para 8-6.
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Approval Authority. Depends upon Soldier’s active Federal service (AFS) on date
of bar initiation. (Note: many commands may improperly rely upon previous
practice, when AFS at ETS controlled.)

1. Less than 10 years AFS on date bar was initiated: LTC commander in chain
of command or SPCMCA.

2. Ten years or more AFS on date bar was initiated: general officer in chain of
command or GCMCA.

3. Commander who initiates bar cannot approve bar.

4. If bar initiated above company level, approval authority must be GCMCA,

GO in command, or HQDA.

Appeal.
1. Soldier has seven days to submit appeal.
2. If otherwise qualified, Soldier will not be involuntarily separated while

appeal is pending.

3. Appellate authority. Depends upon Soldier’s active Federal service (AFS) on
date of bar initiation and approval authority.

a. Less than 10 years AFS on date bar was initiated: general officer in
command or GCMCA.

b. Soldiers with 10 years or more AFS on date of bar initiation, or bar
approved by GCMCA/GO in command: HRC.

C. Bar approved by HRC: no appeal.

C-19



F. Records. DA Form 4126-R (still) filed permanently in (active duty) Soldier’s
Military Personnel File (MPF) (formerly Military Personnel Records Jacket
(MPRJ)). Reserve component Soldiers still use the MPRJ. Approved bar annotated
on Soldier’s DA Form 2-1.

XI. THE QUALITATIVE MANAGEMENT PROGRAM (OR “QMP”’) BAR
TO REENLISTMENT.

A. Reference. AR 635-200, Chapter 19. (Old Authority: AR 601-280, Chapter 10.)

B. Purpose. Eliminate Soldiers who are either unproductive or unlikely to be promoted.
Not intended to be rehabilitative; in reality a fast track to separation.

C. Procedure.

1. DA promotion boards annually review the files of all Soldiers in the grades
of Staff Sergeant (E-6) or higher. The boards select Soldiers who are
candidates for QMP.

2. Notification packet mailed from DA to installation or overseas command,
who forwards packet to first LTC (or higher) commander in Soldier’s chain
of command. Commander must serve packet on Soldier expeditiously.
Packet contains:

a. Instruction letter to commander,

b. Instruction letter to Soldier,

C. Document(s) which triggered the decision, and
d. Soldier’s statement of option.

3. Using DA Form 4941-R, a Soldier has seven days from date of receipt to
elect one of five options:
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a. Appeal;

b. Do nothing and face separation;

C. Request immediate voluntary discharge under AR 635-200 and forfeit
any chance to receive separation pay;

d. Retire, if retirement eligible;

e. Extend to retirement eligibility, if memorandum date is between 17
years, 9 months AFS and 20 years AFS; or,

Approval Authority. DA. Action has already been approved when it is received in
the field. Soldier’s action is just a statement of option, and perhaps an appeal.

Appeal.

1. Grounds.
a. Material error in Soldier’s record when reviewed by selection board.
b. Improved duty performance.

2. Must be submitted to chain of command w/in 60 days of completing DA
Form 4941-R.

3. Must arrive at USAEREC w/in 30 days of receipt from Soldier.

4. Due to limitations on access to commanders and legal advisors, USAR AGR
Soldiers have 90 days to submit DA Form 4941-R to chain of command.
Command has within 30 days of receipt from Soldier to submit comments to
USA, HRC.
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F.

5. Considerations on appeal. Appeals, particularly those submitted on the basis
of improved duty performance, without strong, personal chain of command
support are rarely successful. [Remember, the board which selected the
Soldier for DA QMP bar had the Soldier’s subsequent NCOERs and AERSs
before them.]

Records. Maintained by DA as part of OMPF.

XIl. THE ARMY WEIGHT CONTROL PROGRAM.

A

Reference.

1. AR 600-9, The Army Weight Control Program, 10 June 1987, Interim
Change No. 101, 4 March 1994. New version of AR 600-9 pending.

2. AR 635-200, Active Duty Enlisted Administrative Separations.

Purpose. To ensure that all Soldiers:

1. Are able to meet the physical demands of their duties under combat
conditions; and

2. Present a trim military appearance at all times.
Procedure.
1. Commanders and supervisors will monitor Soldiers to ensure that they

maintain proper weight. At minimum, Soldiers will be weighed when they
take the APFT or at least every 6 months. Commander may direct weight
check if a Soldier presents an unmilitary appearance.
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2. All Soldiers scheduled to attend professional military schooling will be
screened before departure. If the Soldier exceeds the screening table weight,
he will not be allowed to depart unless his commander determines that he
meets body fat composition standards. Soldiers arriving overweight at any
DA select school or those who PCS to a professional military school will be
processed for disenrollment.

3. Soldiers exceeding the screening table weight will be tested for body fat
using the “tape” test.

4. Commanders will flag overweight personnel IAW AR 600-8-2. Flagged

personnel:

a. Are nonpromotable;

b. Will not be assigned to command positions;

C. Will not be authorized to attend professional military schooling; and
d. Will not be allowed to reenlist or extend unless:

1) The GCMCA approves an extension of a Soldier who
either has a temporary medical condition that
precludes weight loss or is pregnant and otherwise
qualified for reenlistment; or

(2) The GCMCA approves an extension of a Soldier who
has completed a minimum of 18 years active federal
service. [Application for retirement will be submitted
at the time the extension is approved.]

5. Flagged personnel will be enrolled in the Army Weight Control Program
(AWCP).
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D.

E.

The loss of 3-8 pounds per month is deemed to be satisfactory
progress in the AWCP. Overweight Soldiers who fail to make
satisfactory progress within 6 months will either be processed for a
bar to reenlistment or will have separation proceedings initiated
against them. Commander must notify the Soldier in writing that
separation is being considered, and must consider the Soldier’s
response.

Overweight Soldiers who are reenrolled in the AWCP within 12
months of successfully completing an enroliment in the AWCP will
be processed for separation.

The AWCP provides a “grace period” for second-time enrollees.
Soldiers are afforded 90 days to achieve standard when reenrolled in
the AWCP after 12 months, but within 36 months from the date of
previous removal from the AWCP.

Approval Authority.

Authority to place a Soldier in the weight control program: company-level
commander.

Separation authority for active-component enlisted Soldiers.

LTC-level commander if Soldier has less than six years active and
reserve service (notification procedure used).

SPCMCA if Soldier has six or more years of service (administrative
board procedure used).

Appeal. No specific procedure.
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Records.

1. Upon removal from weight control program, records will be maintained in
unit (Bn S1/PAC) files for 36 months or until the Soldier’s PCS.

2. Upon transfer from one unit to another, the losing commander will forward a
memorandum to the gaining commander indicating the status of the Soldier's
participation in a weight control program, and forward any records.

XI1l. DRUNK OR DRUGGED DRIVING - ADMINISTRATIVE SANCTIONS.

A

Reference. AR 190-5 and AR 600-85.

Purpose. Drunk driving (including drugged driving) administrative sanctions
operate in concert with the Army’s Alcohol and Substance Abuse Program (ASAP)
to prevent alcohol and drug abuse, identify abusers, rehabilitate those abusers who
warrant retention, and separate those who do not.

Procedures.
1. Withdrawal of driving privileges. AR 190-5, para 2-4a.

a. Suspension is immediate pending resolution of drunk driving charges
brought in the following circumstances:

1) Refusal to take or complete a lawfully requested
chemical test to determine contents of blood for
alcohol or other drugs;

(2) Operating a motor vehicle with a blood alcohol
content (BAC) of 0.08% by volume or higher or in
violation of the law of the jurisdiction that is being
assimilated on the installation;
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©)

(4)

Operating a motor vehicle with a BAC of at least
0.05% by volume but less than 0.08% blood alcohol
by volume in violation of the law of the jurisdiction in
which the vehicle is being operated, if the jurisdiction
imposes a suspension solely on the basis of the BAC,;
or

On an arrest report or other official documentation of
the circumstances of an apprehension for intoxicated
driving.

Limited hearing. AR 190-5, para 2-6. A person whose driving
privileges are suspended has 14 days from the notice of suspension in
which to request a hearing. If requested, the installation commander
or designated hearing officer must conduct the hearing within 14
days. The hearing officer must issue a decision within 14 duty days
of the hearing. Issues addressed:

1)

(2)

(3)

(4)

Did the law enforcement official have reasonable
grounds to believe the person was DWI or in actual
physical control of the motor vehicle while under the
influence of alcohol or other drugs?

Was the apprehension or citation lawful?

Was the person lawfully requested to submit to a test
for alcohol or other drug content of blood, breath, or
urine and was he informed of the consequences of
refusal to take or fail to complete such test?

Did the person refuse to submit to the test for alcohol
or other drug content of blood, breath, or urine? Did
the person fail to complete the test? Do the results of a
completed test indicate a BAC of .08% or higher? Do
the results indicate the presence of other drugs?
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5) Was the testing method used valid and reliable? Were
the results accurately evaluated?

C. Revocation for period of one year. AR 190-5, para 2-4b.

1) Lawfully apprehended for DWI and refused to submit
to or to complete a test to measure the alcohol content
in the blood, or detect the presence of any other drug.

(2) Conviction, NJP, or military or civilian administrative
action resulted in suspension or revocation of a driver's
license for DWI.

3 Compute from date of original suspension, exclusive
of periods when full driving privileges restored
pending resolution of charges.

d. Restricted privileges. AR 190-5, para 2-10. Specifically tailored to
permit the subject to drive under restricted conditions (e.g., for
medical emergencies; to and from work site; duty driving).

1) May be requested at any time.

(2) GCMCA acts on all DWI/DUI requests for restricted
privileges.

2. Referral to ASAP. AR 190-5, para 2-8.

a. Mandatory (within 14 days).

b. Enrollment is discretionary.
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3. General Officer Written Reprimand. AR190-5, para 2-7. (See Figure 2,

infra).

a. Mandatory. Must be issued to all active duty Soldiers. (Old Rule:
Issued to commissioned and warrant officers and NCOs, including

corporals.).
b. General officer will sign.
C. Based on:

1) Conviction of intoxicated driving or driving under the
influence of alcohol or other drugs, on or off the
installation;

2 Refusal to take or failure to complete a lawfully
requested test to measure alcohol or drug content of
the blood, breath, or urine, either on or off the
installation, when there is reasonable belief of driving
under the influence of alcohol or drugs;

3) Driving or being in physical control of a motor vehicle
on post when the blood alcohol content is 0.08% or
higher, irrespective of other charges, or off post when
the blood alcohol content is in violation of state laws;
or

4) Driving or being in physical control of a motor

vehicle, either on or off the installation, when lawfully
conducted chemical tests reflect the presence of illegal
drugs.

d. Filing is IAW AR 600-37. The General Officer may:

1)

Decide not to file the GOMOR,
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(2) Decide to file the GOMOR in the Soldier’s Unit
Personnel File, or

(3) Decide to file the GOMOR in the Soldier’s OMPF.

4. Consider other administrative actions. AR 190-5, para 2-7b.

a. Administrative reduction per AR 600-8-19.

b. Bar to reenlistment per AR 601-280.

C. Administrative separation per AR 635-200.
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Department of the Army
52d Infantry Division (Mechanized) and Fort Arlington
Fort Arlington, Virginia 11111-1111

ABCD-EF-G 7 June 2006

MEMORANDUM FOR 1LT Gideon Pillow, Company A, 2d Battalion, 11th Infantry, Fort Arlington,
Virginia 11111

SUBJECT: Written Reprimand UP AR 600-37

1. I herby reprimand you for your conduct on 1 May 2006. At approximately 2200 on 1 May 2006, you
were apprehended while driving your privately owned vehicle on Fort Arlington. The arresting officer
cited you for driving under the influence of intoxicating liquor. Subsequently, on 3 June 2006, you were
convicted of that offense after a trial on the merits in the Federal Magistrate's Court.

2. Your conduct on 1 May 2006 demonstrates a serious disregard for your own safety and that of others.
Such conduct raises grave doubts as to whether you can perform your duties. Your lack of judgment in
this incident calls into question whether you deserve the special trust and confidence that the President of
the United States has reposed in you as a commissioned officer. | charge you to conduct yourself in a
manner that is worthy of an officer in the United States Army.

3. This is an administrative reprimand imposed under the provisions of AR 600-37 and not as punishment
under UCMJ, Article 15.

4. | intend to file this written reprimand in your Official Military Personnel File. You have 72 hours from
the receipt of this reprimand to submit matters in rebuttal or on your behalf. | will withhold my decision
on imposing and filing this reprimand until | receive and consider any response you may make.

RICHARD J. HALFTRACK
Major General, USA
Commanding

Figure 2
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XIV. REMOVAL FROM PROMOTION LIST.

A

Reference. AR 600-8-19, Chapter 3, Section XI (Removal from (Local) Promotion
List) and Chapter 4, Section V (Removal from Centralized Promotion List).

Purpose. To take administrative action against those Soldiers who have been
selected for promotion, but whose conduct or duty performance no longer merits
promotion. (Soldiers may be selected for promotion some months before they are
actually promoted. Such Soldiers are said to be “on the list.” (The informal practice
has evolved of writing such “promotable” Soldiers’ ranks with “(P)” after the rank
designation, such as “SGT(P) Chen” or “LTC(P) Vasquez.” For the Army policy on
use of “(P)”, see AR 25-50, paras 2-3(4), 6-5(2))

Procedure.

1. Soldiers otherwise eligible for promotion to PV2 (E-2), PFC (E-3), and
SPC/CPL (E-4). Eligible Soldiers will be automatically promoted, without
waivers. Unit commander may promote eligible Soldiers, with waivers,
without referral to promotion board. Unit commander may also decide to
withhold automatic promotion by submitting a DA Form 4187 in the month
preceding the automatic promotion.

2. Soldiers selected for promotion to SGT (E-5) and SSG (E-6). (Local board
considers Soldiers for promotion to SGT and SSG. Field grade commander
of unit authorized LTC commander or higher approves the list.).

a. The command will provide Soldiers with a written explanation for the
proposed removal. However, immediate removal from the promotion
list without further due process is required under certain
circumstances listed in para 3-29b, including (among others):

1) Failure to Qualify for MOS-required Security
Clearance,

(2) Local or DA Bar to Reenlistment,

C-31



©)

(4)

(5)

(6)

Reduction in Grade,

Enrolled in the Weight Control Program,

Failure of Record APFT, and

Dropped From Rolls as a Deserter.

b. A removal board UP AR 600-8-19, para 3-31, will be convened if
immediate removal is not justified under para 3-29b.

1)

)

(3)

(4)

(5)

(a)

(b)

(©)

(d)

AR 15-6 procedures do not apply.

Commander will give at least 15 days written notice to
Soldier.

Soldier may be present and recorder will arrange for
presence of requested witnesses, if reasonably
available.

Recorder will provide statements of witnesses who
cannot attend the board.

Soldier may:

Appear personally or decline to appear;

Challenge members for cause;

Question witnesses;

Present written affidavits of witnesses unable to
appear; and

C-32



(€)

(6)

(a)

(b)

(©)

(7)

Remain silent, make a sworn or unsworn statement,
and submit to examination by the board.

The board will:

Fully and impartially evaluate the case,

Make a recommendation, and

Prepare a written report and submit it to the promotion
authority.

The promotion authority will approve or disapprove
the board's action and notify the Soldier of his
decision. The promotion authority may lesson but not
increase severity of board’s recommendation.

3. Soldiers selected for promotion to SFC (E-7), MSG/1SG (E-8), and
SGM/CSM (E-9). (Soldiers selected for promotion by DA-level board.)

a. Commanders may recommend removal from a DA list. Removal
may be based on substandard duty performance. The
recommendation for removal must be fully documented and justified.

b. Commanders must submit a recommendation for removal if the
Soldier is flagged due to noncompliance with AR 600-9 (Army
Weight Control Program).

C. Removal without referral to the Soldier (AR 600-8-19, para 4-
16a(2)). Commanders will notify CDR, HRC, by message for
immediate removal of any Soldier who has been: (NOTE: list is not

exclusive)

1)

Reduced,
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(2 Discharged,

3) Dropped from the rolls,

4) Approved for retirement,

(5) Barred from reenlistment due to signing a declination
of continued service statement, AWOL, local bar, or
court-martial during current enlistment,

d. Other cases. If the reason for removal is not listed in para 4-
16a(2), the recommendation for removal must be referred to the

Soldier and the Soldier must be given 15 days to submit matters
in rebuttal. A Soldier who declines to submit rebuttal must do so

in writing.

1) Upon initiation, must impose flag.

2 Forward recommendation and Soldier's rebuttal through
GCMCA. May be disapproved at any level.

3) DA makes final decision.

D. Approval Authority.

1.

Soldiers otherwise eligible for promotion to PV2 (E-2), PFC (E-3), and
SPC/CPL (E-4): unit commander.

Soldiers selected for promotion to SGT (E-5) and SSG (E-6): field grade
commander of unit authorized a LTC commander or higher.

Soldiers selected for promotion to SFC (E-7), MSG/1SG (E-8), and

SGM/CSM (E-9):

CDR, HRC.
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E. Appeal. No specific procedure.

F. Records.

1. Soldiers otherwise eligible for promotion to PV2 (E-2), PFC (E-3), and
SPC/CPL (E-4). No records required. If reasons warrant, consider
documenting with a counseling with a view towards separation. Maintain
copy of enlisted advancement report and all DA Forms 4187 in unit
(battalion) functional promotion files.

2. Soldiers selected for promotion to SGT (E-5) and SSG (E-6). DA Form
4187, removal board report, and DA Form 3355 filed in unit (battalion)
functional files for two years and records holding area for three years.

3. Soldiers selected for promotion to SFC (E-7), MSG/1SG (E-8), and
SGM/CSM (E-9). Maintained at DA.

XV. ADMINISTRATIVE REDUCTION FOR CIVIL CONVICTION OR
INEFFICIENCY.

A Reference. AR 600-8-19, Chapter 7.

B. Purpose.

1. Civil conviction. A Soldier convicted by a civil court (domestic or foreign)
or adjudged a juvenile offender by a civil court (domestic or foreign) will be
reduced or considered for reduction. AR 600-8-19, para 7-3.

2. Inefficiency. “Inefficiency is a demonstration of characteristics that shows
that the person cannot perform duties and responsibilities of the grade and
MOS. Inefficiency may also include an act or conduct that clearly shows
that the Soldier lacks those abilities and qualities normally required and
expected of an individual of that grade and experience. Commanders may
consider misconduct, including conviction by a civil court, as bearing on
inefficiency. A Soldier may be reduced under this authority for long-
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standing unpaid personal debts that he or she has not made a reasonable
effort to pay.” AR 600-8-19, para 7-5.

C. Authority to Reduce.

1. PV2, PFC, and SPC/CPL - Company, troop, battery, and separate detachment
commanders.

2. SGT and SSG - Field grade commander of any organization authorized a
LTC or higher grade commander.

3. SFC, MSG/1SG, and SGM/CSM - Commanders of organizations authorized
a COL or higher grade commander.

D. Procedure.

1. Civil Court Conviction (domestic or foreign, or adjudication as a juvenile
offender). AR 600-8-19, Table 7-2.

a. Soldier will be reduced to PVT, E-1, if sentence includes death or
confinement for one year or more (not suspended). Board action not
required.

b. The command will consider reducing the Soldier (one or more

grades) if sentenced to confinement for more than 30 days but less
than one year (not suspended) or confinement for one year or more
(suspended). Board action not required. However board action
required for all Soldiers (except PFC and below) when reducing a
Soldier more than one grade.

C. The command may consider reduction for all other offenses. Board
action required for SGT or above.
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Inefficiency. AR 600-8-19, para 7-5.

d.

Soldier cannot perform duties and responsibilities of the grade and
MOS. Inefficiency includes long standing unpaid debts that the
Soldier has not made a reasonable effort to pay.

Command must document inefficiency. Should establish a pattern of
inefficiency rather than identify a specific incident.

Soldier must have been in unit at least 90 days.

May reduce only one grade.

Soldier gets notice and opportunity to respond.

a.

b.

SPC/CPL and below - no board.

SGT and above - reduction board is usually required. Board
appearance may be declined in writing, which will be considered
acceptance of the reduction board's action.

Reduction Boards. AR 600-8-19, para 7-7.

a.

Must have both officers and enlisted members.

At least three voting members.

Members impartial.

Recorder without vote appointed.

Board has officer or enlisted Soldier or both of same sex as Soldier
being considered for reduction.
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f. For inefficiency cases only, one board member will be familiar with
Soldier's MOS or field of specialization.

g. If Soldier is a minority and requests (in writing) a minority member
on board, generally must provide a minority member.

E. Appeal.

1. SSG and below - next higher authority.

2. SFC and above - next higher authority who is a general officer.

F. Records. Filed in OMPF.
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APPENDIX A

ADVERSE ADMINISTRATIVE ACTIONS

SUSPENSION OF
FAVORABLE
PERSONNEL

ACTION

EXTRA TRAINING

REVOCATION OF
PASS PRIVILEGES

COUNSELING WITH
A VIEW TOWARDS
SEPARATION

REHABILITATIVE
TRANSFER

Grounds for Other adverse Soldier deficient in | Soldier deficient in | Cdr contemplates separation for

Action action contemplated | any aspect of duty | any aspect of duty parenthood (5-8), personality disorder (5-
or investigation or conduct or conduct 13), entry level perf (ch 11), unsat perf (ch
pending 13), or misconduct (ch 14)

Ultimate Result Many favorable Soldier corrects the | Soldier not Soldier on notice Soldier gets a fresh

personnel actions
barred temporarily

problem

permitted to leave
post or place of duty
during normal off-
duty hours

that continued poor
performance may
lead to separation,
and consequences

start in a new unit

Regulation AR 600-8-2 AR 600-20, para AR 600-8-10, para | AR 635-200, para 1-16
4-6b 5-27

Who Initiates Commander or Any leader Any leader “a responsible Commander

GO staff head official”
Board hearing No No No No No
Entitled to Counsel | No (but see AR 27- | No No No No

3, para 3-6g9(4)(i))
SJA Review No No No No No
Approval Cdr or GO staff “[IInherent power[] | Unit Commander None Commander w/ auth
Authority head of command.” over losing and

gaining unit

Appeal Authority

No formal appeal

No formal appeal

No formal appeal

No formal appeal

No formal appeal

C-39




APPENDIX A

ADVERSE ADMINISTRATIVE ACTIONS

ADMINISTRATIVE
REPRIMAND

LocAL (OR FIELD) BAR
TO REENLISTMENT

DA or QMP BAR TO
REENLISTMENT

DRUNK DRIVING
SANCTIONS

Grounds for Action

Misconduct or
unsatisfactory
performance

Untrainable, unsuitable,
PT failure, NCOES RFC,
weight control failure;
[no family care plan or
no guardian, if applic.]

Moral or ethical
problems; declining
performance; no
potential for continued
service

Refusal to test; BAC

> .08% (or between .05%
and .08% depending on
local law); or any official
report of DWI

Ultimate Result

Written reprimand may
be filed in Soldier’s
permanent records

Soldier can’t reenlist, and
may face separation
action in six months

Soldier will be separated
in 90 days, unless appeal
successful

Privilege to drive on post
or in overseas command
suspended or revoked

Regulation

AR 600-37, chap 3

AR 601-280, chap 8

AR 635-200, chap 19

AR 190-5, chap 2

Who Initiates

Cdr, supervisor (enl) or
rater (off), school cmdt,
GO or GCMCA

Any commander

SSG & +: all records
reviewed automatically
by HQDA promo boards

Installation commander
or designee not assigned
to law enf duties

Board hearing

No

No

Record review; see above

W/in 14 days, on request

Entitled to Counsel

No (but see AR 27-3,
para 3-69(4)(j))

No (but see AR 27-3,
para 3-6g(4)(f))

No (but see AR 27-3,
para 3-6g(4)(f))

No (but see AR 27-3,
para 3-6g(4)(w))

SJA Review

No

No

No

No

Approval Authority

OMPF: GO or GCMCA

<10 yrssvc: LTC cdr;
>10: GO or GCMCA

HQDA promotion
selection board

Installation commander

Appeal Authority

OMPF: DASEB

<10 yrs svc: GO or
GCMCA; >10 yrs: DA

Commander, US Army
Enlisted Records Center

GCMCA may grant
restricted privileges

REMOVAL FROM
SGT oR SSG
PROMOTION LIST

REMOVAL FROM
SFC, MSG, ORr
SGM Prowm LIST

REMOVAL FROM
OFFICER
PROMOTION LIST

(ENLISTED)

REDUCTION FOR
INEFFICIENCY

REDUCTION FOR
CiviL CONVICTION
(ENLISTED)

C-40




APPENDIX A

Grounds for
Action

Poor duty perf, Art.
15 punishment;
pending discharge;
19 other grounds

ADVERSE ADMINISTRATIVE ACTIONS

Substandard duty
performance; 11
other grounds

Referred OER or
AER, Art. 15,
OMPF reprimand,;
weight control
failure; other
derogatory info

Unable to perform
duties &
responsibilities
required of rank and
MOS

Any civilian
conviction.
Mandatory if
confined for 1 yr or
more (unsuspended)

Ultimate Result

Soldier is removed from promotion standing list

Soldier is reduced
one rank

Soldier is reduced
one or more ranks

Regulation AR 600-8-19, AR 600-8-19, 10 U.S.C. §629(a); | AR 600-8-19, chap 7
chap 3 chap 4 AR 600-8-29
Who Initiates Any commander Any commander Any commander Any commander Any commander

Board hearing

Yes (not full AR

No

DA Promotion

Yes, if Soldier is SGT or above, unless

15-6 board) Review Board reduction is for unsuspended sentence of
considers paper case | confinement for one year or more
Entitled to Counsel | No No No Yes (provided by Trial Defense Service)
SJA Review No No No No No
Approval LTC-level DA Standby The Secretary of the | PV2-CPL: company level commander
Authority commander Advisory Board Army SGT-SSG: field grade commander

SFC-CSM: COL or higher commander

Appeal Authority

No formal appeal

No formal appeal

No formal appeal

Next higher cdr for SSG & below
First GO for SFC & above
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CHAPTERD
HEALTH CARE LAW
55TH GRADUATE COURSE
DOD HIV/AIDS PoLICY AND THE LAW
&

THE PHYSICAL DISABILITY EVALUATION SYSTEM

Outline of Instruction

l. INTRODUCTION.

A. Department of Defense HIV/AIDS Policy

B. Medical Boards - MMRB and MEB/PEB

MAJOR JOHN S. FROST
ADMINISTRATIVE & CIVIL LAW DEPARTMENT
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DOD AIDS POLICY REFERENCES.

A

DoD Directive 6485.1, Human Immunodeficiency Virus-1 (HIV-1) (19 March 1991).

Army Regulation 600-110, Identification, Surveillance, and Administration of Personnel
Infected with Human Immunodeficiency Virus (HIV) (15 July 2005).

Air Force Instruction 48-135, Human Immunodeficiency Virus Program (12 May 2004).

SECNAYV Instruction 5300.30D, Management of Human Immunodeficiency Virus-1 (HIV-
1) Infection In The Navy And Marine Corps (3 Jan 06); Navy Environmental Health Center
Technical Manual 6100.99-9E, HIV Policy Course, Sexual Health and Responsibility
Program (SHARP, (March 2006).

Centers for Disease Control and Prevention. HIVV/AIDS Surveillance Report, 2004; Vol. 6
(Copies of the HIV/AIDS Surveillance Report are available free from the CDC National
AIDS Clearinghouse, P.O. Box 6003, Rockville, MD 20849-6003; telephone 1-800-458-
5231 or 1-301-519-0023).

THE AIDS DISEASE.

In General.

Disease Progression.

Detection.

Transmission.

Classifications. DODD 6485.1, E2.2; AR 600-110, para. 2-1b.
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IV. DOD AND SERVICE POLICIES ON HIV AND AIDS.

A

Accession Testing. HIV positive personnel are not eligible for enlistment or appointment
in the military, both Active and Reserve Component. DODD 6485.1, para. 4.1; AR 600-
110, para. 1-15a.

1. HIV screening for enlisted applicants is conducted at Military Entrance Processing
Stations (MEPS). DODD 6485.1, para. 6.2; AR 600-110, para. 3-3b.

2. Officer applicants are screened during pre-contracting, pre-scholarship, or pre-
appointment physical examinations. DODD 6485.1, E5; AR 600-110, para. 3-3h.

a. Military academy cadets, midshipmen and persons attending the Uniformed
Services University of Health Sciences are separated and discharged with
an honorable discharge if HIV positivity is the sole basis for discharge.
Superintendents may delay separation until the end of the current academic
year or allow graduation in final year. DODD 6485.1, para. E5.1.3; AR
600-110, para. 3-3h(1).

b. ROTC cadets are disenrolled at the end of the academic term in which the
HIV infection is confirmed. No recoupment action is initiated. DODD
6485.1, para. E5.1.2; AR 600-110, para. 3-3h(2).

C. OCS candidates who are in their initial entry training are immediately
disenrolled from the program and discharged with an honorable or entry
level separation, as appropriate. DODD 6485.1, para. E5.1.1; AR 600-110,
para. 3-3h(3).

d. No waiver for HIV infection is authorized.

e. All personnel disenrolled from officer programs who are separated shall be
given preventive medicine counseling and advised to seek civilian
treatment. DODD 6485.1, para. E5.1.5.

3. Prior service personnel required to meet accession medical fitness standards must
have a negative HIV test no more than 6 months before enlistment in the Selected
Reserves. Active duty Soldiers transferring to or enlisting in the Selected Reserves
without a break in service must have a negative HIV test within the preceding 24
months. DODD 6485.1, para. 6.4; AR 600-110, para. 3-3g.
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B.

Disease Surveillance and Health Education.

1. DOD Policy (DODD 6485.1, para. E6.2) requires periodic testing with the
following priority for military personnel:

a. Deployed or deploying to high HIV risk area,

b. Permanent assignment overseas,
C. Temporary deployment overseas,
d. Specific categories (medical personnel, drug and alcohol rehab, prenatal

patients) per service regulation, and,

e. All remaining personnel per service regulation.

2. Army. Active duty and Reserve Component Soldiers are periodically screened for

evidence of HIV infection.

a. Active Component. All active duty Soldiers must be tested routinely at
least biennially. AR 600-110, paras. 2-2h and 2-7. Testing is keyed to birth
month screening. AR 600-110, para. 2-7b.

b. ARNG and USAR. ARNG and USAR Select Reserve screening must be
conducted every five years. AR 600-110, para. 2-2i.

C. Overseas Assignments.

(1)  Active Army and AGR Soldiers awaiting an overseas PCS or who
are scheduled for overseas deployments or TDY (defined as outside
the 50 states, Puerto Rico, and the District of Columbia) must have a
negative HIV test within the 12 months prior to their port call
(unless the host nation’s policies require earlier testing). AR 600-
110, para. 2-2Kk.
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2 RC personnel called to active duty for 30 days or less may be
deployed or assigned TDY world-wide, with a negative HIV test
performed within five years. If scheduled for overseas deployments
or TDY for more than 30 days, RC personnel must have a negative
HIV test within two years of the date they are called to Active Duty.

Navy. SECNAVINST 5300.30D

a. Active Duty — “no more or less frequently than approximately every two
years.” SECNAVINST 5300.30D, para. 3b.

b. Reserve Component — at activation, if called to active duty for more than 30
days, if no test in preceeding two years. SECNAVINST 5300.30D, para.
3b.

C. PCS Orders — within two years prior to transfer; overseas PCS — within 12

months. SECNAVINST 5300.30D, para. 6¢.

d. Treated for STD, drug/alcohol abuse, or pregnancy. SECNAVINST
5300.30D, para. 6ce.

Air Force. AFI 48-135, para. 3.2.

a. Every two years, preferably during Preventive Health Assessment.

b. Newly diagnosed active tuberculosis, during pregnancy, diagnosed with a
STD, upon entry into drug or alcohol treatment program, prior to
incarceration.

Family members and other health care beneficiaries are not required to have an
HIV test. However, DA policy is to routinely inform patients that physicians will
order any necessary clinically indicated tests, to include HIV, unless the patient
specifically declines such tests. DODD 6485.1, para. E6.2.5. Generally, HIV
testing is “clinically indicated” under the circumstances listed below:

a. All blood donors;

b. All patients with suspicious illnesses;
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C. All persons admitted to Army hospitals unless tested during the proceeding
twelve months;

d. All persons seen at sexually transmitted disease clinics;

e. Certain blood recipients;

f. Sexual partners of HIV-infected individuals;

g. All pregnant women at the time of their initial prenatal evaluation and at

time of delivery, if the mother is identified as being at high risk;

h. All persons enrolled in inpatient alcohol and drug rehabilitation programs;

I. Adults undergoing physical examinations;

J. All persons presenting at emergency rooms with evidence of trauma, such
as shootings, stabbings, 1V drug use, and rape;

k. All persons with acute or chronic hepatitis B infection; and

l. All persons who are dead on arrival or who die in emergency rooms.

DoD Civilians.

a. Civilian employees and applicants for employment may not be mandatorily
tested for HIV except to comply with valid host nation laws. Assignment or
employment may be denied to employees who refuse to comply with the
testing requirement. DODD 6485.1, para. 6.10, and E8; AR 600-110, para.
6-15a.

b. When a Host Country requires proof of a negative HIV test result, prior
approval to test a civilian employee must be obtained from HQDA (DAPE-
CPE). AR 600-110, para. 6-15a.
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HIV-positive civilian employees are treated no differently than other
employees. They are permitted to work as long as their performance is
acceptable and they do not pose a significant safety or health threat to
themselves or others. They are considered handicapped employees within
the meaning of the Rehabilitation Act of 1973 and are entitled to a
reasonable accommodation if otherwise qualified. AR 600-110, paras. 1-
14Kk, 1, and m.

C. Health Education. DODD 6485.1, para. E6.3, and E9, AR 600-100, Section V.

1. Upon identification, military health authorities will counsel the individual and
others at risk regarding:

a.

Significance of a positive antibody test;

Mode of transmission of the virus;

Appropriate precautions, personal hygiene, and measures required to
minimize transmission;

Need to reveal the identities of — and to advise —past sexual partners of their
infection;

That they are ineligible to donate blood, organs, tissue or semen;

To always use condoms (except with a spouse who is fully informed of the
Soldier’s condition).

All individuals with serologic evidence of HIV-1 infection shall be
counseled by a physician. DODD 6485.1, para. E9.1.2. For Army
members, counseling is recorded on DA Form 5669 (Preventive Medicine
Counseling Record). Commanders will receive a copy of this form. AR
600-110, para. 2-14d.

HIV positive test results may not be used as a basis for separation against a
service member. DODD 6485.1, para. E3.1. However, service members
who violate the preventative medicine counseling are subject to
administrative separation. DODD 6485.1, para. E3.2.; AR 600-110, paras.
4-12e & 4-13c.
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The medical assessment of each exposure to or case of HIV infection includes an
epidemiological assessment (EPI) of the potential transmission of HIV to other
persons. DODD 6485.1, E9; AR 600-110, para. 7-3.

Commander’s Counseling. The Army, Navy, Marine Corps, and Air Force all
specifically provide for Commander Counseling. AR 600-110, para. 2-14; Navy
Technical Manual 6100.99-9E, Appendix; & AFI 149-135, att. 14. See Appendices
A - D of this Outline for Sample Counseling Forms.

a. Commanders formally counsel Soldiers who test positive for the HIV
antibody immediately after the post-diagnosis preventive medicine
counseling. Commander counseling includes:

1) A direct order to verbally advise all sexual partners of their infection
prior to engaging in intimate sexual behavior or other behavior
involving a significant risk of HIV transmission (such as behavior
that would result in the exchange of blood or seminal fluid between
persons);

(2 A direct order to use condoms when engaging in sexual relations
(including, but not limited to, sexual intercourse, oral-genital, or
anal-genital contact) with persons other than their spouse or with
their spouse unless the spouse freely and knowingly consents to
such relations after being informed of the Soldier’s infection;

3 A direct order not to donate blood, sperm, tissues or other organs;
and,

4) A direct order to inform all health care workers of the infection
when seeking medical or dental treatment.

b. Army Commanders record counseling on DA Form 4856 (General
Counseling Form) (see Appendix A, this outline). Army Commanders
maintain the counseling form in unit personnel files. Upon reassignment,
commanders forward the form in a sealed envelope to the gaining
commander. AR 600-110, paras. 2-14d.
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D. Retention.

1.

Repeal of 10 Feb 96 statute that mandated immediate discharge of HIV-positive
service members. Repeal of amendments to 10 U.S.C. § 1177 effective 24 Apr 96.

Current Policy.

Active duty personnel with evidence of HIV infection are referred for
medical evaluation board to evaluate and document their fitness for
continued service regardless of clinical staging. DODD 6485.1, para. 4.3;
E2.4.2; and E10.

HIV positive service members are managed in the same manner as
personnel with other progressive illnesses.

Soldiers meeting medical retention standards may reenlist, if otherwise
eligible. AR 600-110, para. 4-5a.

Except for those identified during the accession testing program, personnel
who show no evidence of progressive clinical illness or other indications of
immunologic or neurologic impairment related to HIV infection are not
separated solely on the basi