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Military Tribunals: Historical Patterns and Lessons

Summary

After theterrorist operationsof September 11, 2001, President GeorgeW. Bush
authorized the creation of military tribunalsto try individual swho offered assistance
to the attacks on New Y ork City and Washington, D.C. Themilitary order issued by
President Bush closely tracks the model established by President Franklin D.
Roosevelt for amilitary tribunal appointed in 1942 to try eight German saboteurs.
In Ex parte Quirin (1942), the Supreme Court unanimously upheld the jurisdiction
of Roosevelt’stribunal (also called “military commission™).

Thisreport summarizesthetypesof military tribunal sthat havefunctioned from
the Revolutionary War to the present time, explaining thelegisl ative enactmentsthat
have guided these tribunals and the judicial decisions that have reviewed their
constitutionality. One of the principal methods of legislative control over military
trias, including tribunals, arethe Articles of War that Congressenactsinto law. The
Consgtitution vests in Congress the power to “constitute Tribunals inferior to the
supreme Court,” to “make rulesfor the Government and Regulation of the land and
naval Forces,” andto “defineand punish Piraciesand Feloniescommitted onthehigh
Seas, and Offences against the Law of Nations.” By enacting Articles of War,
Congress defined not only the procedures but also the punishments to be applied to
the field of military law.

At various times, executive officials have claimed that the President has
authority under the Constitution to create military tribunals and does not depend on
statutory authorization. The Supreme Court has never accepted that argument.
Instead, it looks for implied or express statutory authority when upholding military
tribunals. On a number of occasions, federal courts have expressed concern that
military tribunal senabl e an administration to exerciseall three powersof government
— legidative, executive, and judicial — and that the concentration of those powers
threatens individual rights and liberties.

For other CRS reports on military tribunals, see CRS Report RL31191,
Terrorismand the Law of War: Trying Terroristsas War Criminals before Military
Commissions, by Jennifer Elsea; CRS Report RL31600, The Department of Defense
Rulesfor Military Commissions: Analysisof Procedural Rulesand Comparisonwith
Proposed Legislation and the Uniform Code of Military Justice, by Jennifer Elsea;
and CRS Report RL31340, Military Tribunals. The Quirin Precedent, by Louis
Fisher.

This report will be updated as events warrant.
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Military Tribunals:
Historical Patterns and Lessons

After the terrorist acts of September 11, 2001, President George W. Bush
authorized the creation of military tribunals to try individuals who gave assistance
to the attacks on New Y ork City and Washington, D.C. Themilitary order issued by
President Bush closely traced the model established by President Franklin D.
Roosevelt, who appointed amilitary tribunal in 1942 to try eight German saboteurs.
In Ex parte Quirin (1942), the Supreme Court unanimously upheld the jurisdiction
of Roosevelt’stribunal.

Thisreport summarizesthetypesof military tribunal sthat havefunctioned from
the Revolutionary War to the present time, explaining thelegisl ative enactmentsthat
have guided these tribunals and the judicial decisions that have reviewed their
constitutionality. One of the principal methods of legislative control over military
trials, including tribunals, arethe Articles of War that Congress enactsintolaw. The
Constitution vests in Congress the power to “constitute Tribunals inferior to the
supreme Court,” to “make rulesfor the Government and Regulation of the land and
naval Forces,” andto* defineand punish Piraciesand Fel oniescommitted on thehigh
Seas, and Offences against the Law of Nations.” By enacting Articles of War,
Congress defined not only the procedures but also the punishments to be applied to
the field of military law.

Articles of War

During the War of Independence, the Continental Congress in 1775 enacted
Articles of War to specify procedures and punishmentsfor the field of military law.*
It established standardsto deal with mutiny, sedition, insubordination, desertion, and
assistance to enemies, al to be judged and punished by court-martial. The
Continental Congress promulgated these standards in advance by legislation, rather
than leave them to the discretion and judgment of military commandersor executive
officials.

When America issued its Declaration of Independence on July 4, 1776, it
identified “alongtrain of abusesand usurpations’ and charged King George 1l with
“affect[ing] to render the Military independent of and superior to the Civil Power.”
Through thisindictment the col onies set forth the principlethat military commanders
were at al times subordinate to legislative bodies, including specifications set forth
in the Articles of War and any arrangement for military tribunals.

1 2 Journals of the Continental Congress 111-23 (1905).
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During the War of Independence, both England and the United States depended
onmilitary courtsto deal with spies. The Continental Congress adopted aresolution
onAugust 21, 1776, stating that all persons not owing allegianceto America, “found
lurking as spies in or about the fortifications or encampments of the armies of the
United States,” shall suffer death or punishment by sentence of a court-martial.? A
month later, the British apprehended Capt. Nathan Hale of the Continental Army,
who was behind British lines on Long Island. Hale had been dressed in civilian
clothes and carried documents concerning British fortifications. Found guilty by a
military court, he was hanged.?

TheArticles of War were at first borrowed largely from British precedents, but
Congress continued to reenact and modify them. The Continental Congress adopted
amendmentsto the Articles, including the requirement that no sentence of ageneral
court-martial could be executed until a report was first made to Congress, the
Commander in Chief, or the continental general commanding in the state.* Asto
making changesin the military code, General George Washington advised Congress
on December 8, 1779, that any alteration “can only be defined and fixed by
Congress.”® To that end he submitted recommendations to Congress to encourage
legidlative change.

In 1780, American soldiers apprehended a British spy, Mg or John André, who
had met with the American general Benedict Arnold after maintaining a secret
correspondence with him. At the time, Arnold was commandant at West Point and
was willing to betray his country and surrender the fort for £20,000. When André
was captured, he had in hisboots papers (in Arnold’ s handwriting) concerning West
Point. By substituting civilian clothesfor his military uniform, André s appearance
“in adisguised habit” put him in the category of aspy.® With no civil court capable
of prosecuting him for this offense, he was appropriately tried by amilitary tribunal.
Spyingistypically an offense against the nation, not an individual state, and spiescan
be prosecuted before a military rather than acivil court.

André argued that he should be treated as a prisoner of war, not a spy, because
he cameto Arnold under aflag of truce and obeyed ordersthat Arnold had aright to
give. Flagsdo not, however, sanction treason or spying, and André s argument that
he came in legally was contradicted by his decision to change from his officer’s
uniform to civilian clothes and to adopt an assumed name.”

2 5 Journals of the Continental Congress 693.

3 “Brief for the Respondent,” United States ex rel. Ernest Peter Burger [Ex parte Quirin],
39 Landmark Briefs and Arguments of the Supreme Court of the United States:
Constitutional Law 472 (Philip B. Kurland and Gerhard Casper eds. 1975) (hereafter
“Landmark Briefs").

4 7 Journals of the Continental Congress 264-65.
® 17 The Writings of George Washington 239 (John C. Fitzpatrick ed. 1931).
& 20 The Writings of George Washington 101.

" James Thomas Flexner, The Traitor and the Spy: Benedict Arnold and John André 384
(1991 ed.).
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Washington designated a board of officersto try André. The board, consisting
of 14 officers, was assisted by the Judge Advocate. After hearing the case, the board
recommended that André be sentenced to death, and he was hanged on October 2,
1780.

Founding Principles

Following its independence from Britain, America adopted the fundamental
principle that the operation of military tribunals flowed from legidative judgments
reached by the peopl€’ s representatives. After ratification of the Constitution, one
of the first duties of the new Congress was to pass legislation in 1789 to establish
rulesfor the military. Vesting rulemaking authority in Congress marked adramatic
break with English precedents. British kingswere accustomed to issue, ontheir own
authority, Articles of War and military rules.®

Under Section 8 of Article | of the Constitution, Congress is empowered to
“make rules for the Government and Regulation of theland and naval Forces.” The
delegates at the Constitutional Convention understood that the language was being
picked up bodily “from the existing Articles of Confederation.”® Joseph Story, who
served on the Supreme Court from 1811 to 1845, explained that the power of
Congressto makerulesfor the military is“anatural incident to the preceding powers
to make war, to raise armies, and to provide and maintain a navy.”*® He noted that
in Great Britaintheking, “in hiscapacity of generalissimo of thewholekingdom, has
the solepower of regulating fleetsand armies.”** Story continued: “ Thewhole power
isfar more safe in the hands of congress, than in the executive; since otherwise the
most summary and severe punishments might be inflicted at the mere will of the
executive.” 2

Legidation in 1789 stated that military troops “shall be governed by the rules
and articles of war which have been established by the United States in Congress
assembled, or by such rules and articles of war, as may hereafter by law be
established.”*® This language incorporated the Articles of War previously adopted
by the Continental Congress and gave notice that Congress, under its constitutional
authority, would legislate as necessary in the future.

Congress retained the provisions of the Continental Congress rules until
changing conditions forced new legidation. On January 13, 1804, the House

& William Winthrop, Military Law and Precedents 18-19 (1920).

® 2 The Records of the Federal Convention of 1787, at 330 (Max Farrand ed. 1937)
(hereafter “Farrand”).

10 Joseph Story, Commentaries on the Constitution of the United States 418 (Ronald D.
Rotunda and John E. Nowak eds. 1987).

g,
12 |4,
13 1 Stat. 96, sec. 4 (1789).
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appointed a committee “to revise the rules and articles for the government of the
Army of the United States.”** Legidlative debatewas quite brief, giving one Member
an opportunity to successfully challenge language that sought to punish military
officers or soldiers who used “traitorous or disrespectful words’ against the
President, the Vice President, Congress, the Chief Justice, or statelegislatures.™® No
further action was taken until November 30, when the House again appointed a
committee to revise the rules and articles of the army.** A new bill, reported on
December 12, passed the House on December 17 after the adoption of several
amendments.*’

The bill was referred to a Senate committee, reported with amendments, and
debated on thefloor.*® Senator John Quincy Adamsfound the bill to betoo long and
with numerous defects, including language that was “scarcely intelligible, or liable
to double and treble equivocation.”’® He insisted that the bill be read in stages,
paragraph by paragraph. Thechairman of thereporting committeetook great offense
to this procedure. Late in the afternoon, a motion was made to recommit the bill to
a select committee, but not to the one that reported it. On January 25, 1805, the
amended bill wasreferred to acommittee of three, chaired by Adams.® Hereported
the bill for floor action, but further consideration awaited the next session of
Congress.

On December 6, 1805, Representative Joseph B. Varnum reminded the House
that the rules and regulations for the army “had never been revised since the era of
the present Government; and that consequently the rules and regulations established
during the Revolutionary war still continued in force, though our circumstances had
materially changed.”* The House appointed acommittee of seven to prepare abill,
which was reported on December 18.2 This time the bill, after House and Senate
amendments, was agreed to by Congress and submitted to the President.?

Thebill, enacted on April 10, 1806, consisted of 101 Articlesof War. Many of
the provisions define the punishments and procedures to be followed by courts-
martial. Thestatute, reflecting the André precedent, provided that in time of war “all

14 Annals of Cong., 8" Cong. 882 (1804).

15 |d. at 1190-91.

6 Annals of Cong., 8" Cong., 2™ sess. 726 (1804).
17 1d. at 808, 835-36, 858-59.

8 1d. at 27, 33, 42.

9 1 Memoairs of John Quincy Adams 338 (1874).
2 Annals of Cong., 8" Cong., 2™ sess. 42.

2 |d. at 64, 66.

2 Annas of Cong., 9" Cong., 1 sess. 264 (1805).
Z |d. at 294.

2 House action at 326-27, 332-33, 337-38, 339, 729, 760, 838, 849, 878; Senate action at
48, 143, 163, 167, 181-82, 200-01, 207, 210.
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persons not citizens of, or owing allegiance to the United States of America, who
shall be found lurking as spies, in or about the fortifications or encampments of the
armies of the United States, or any of them, shall suffer death, according to the laws
and usages of nations, by sentence of a general court martia.”® The sentence of
death for spieswaswell known by all nations and particularly by the Nazi saboteurs
who made their way to American shores with parts of a German uniform. In case
they were captured they could claim the right to be treated not as spies but as
prisoners of war.?

The War of 1812 underscored the urgent need for Congress to clarify the
procedures for courtsmartial. President James Madison, in his Fifth Annual
Message on December 7, 1813, recommended that Congress prepare “arevision of
the militialaws.”? The House referred the part of the President’ s message relating
to militia laws to a select committee, and the committee reported legislation on
February 15, 1814.% Thetwo Houses produced acompromise measure that when to
the President for his signature.

Congress reentered the field of military law in 1830 to correct a conflict of
interest problem with courts-martial. Similar problems would emerge later with
military tribunals. Mg. Gen. Alexander Macomb brought chargesagainst Col. Roger
Jones, Adjutant General of the Army, for issuing special orders and publishing
material in the Army Register without first receiving Macomb’s review and
approval.*® Not only did Macomb bring the charges, he appeared before the court-
martial asthe principal prosecution witness and later approved the proceedings that
decided on areprimand for Jones.*

Congress found the procedure so open to abuse that it amended the Articles of
War to prevent future repetitions. Article 65, as adopted in 1806, authorized any
general officer commanding an army to appoint general courts-martial. Onlyincases
of loss of life or the dismissal of acommissioned officer would the proceedings be
transmitted to the Secretary of War, to belaid before the President for confirmation
or approval. All other sentencescould be confirmed and executed by the officer who
ordered the court to assemble.* The general or colonel ordering the court could

25 2 Stat. 371 (Art. 101(2)).
% ouis Fisher, Nazi Saboteurson Trial: A Military Tribunal & American Law 23 (2003).

21 2 A Compilation of the M essages and Papers of the Presidents 523 (James D. Richardson
ed. 1925) (hereafter “ Richardson™).

% Annas of Cong., 13" Cong., 1% sess. - 2™ sess. 785, 1431 (1813).
29 3 Stat. 134 (1814).
% H. Doc. No. 104, 21% Cong., 1% sess. 3-4, 10-11, 14 (1830).

31 |d. at 10-12, 45. The material in the House document also appears at 4 American State
Papers: Military Affairs 450-78 (1860).

2 2 Stat. 367 (1806).
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become the accuser and prosecutor, able to select officers hostile to the accused or
personally attached to him.*

Congress enacted legidation to provide that whenever ageneral officer is“the
accuser or prosecutor” of any officer under hiscommand, “the general court-martial
for thetrial of such officer shall be appointed by the President of the United States.” **
This statute corrected the conflict of interest within the military but not within the
executivebranch. For example, intheNazi saboteur case of 1942, President Franklin
D. Roosevelt issued a military order and proclamation to create a military tribunal,
appointed the generalswho served onthetribunal, and appointed the prosecutors (the
Attorney General and the Judge Advocate General) and the colonels who served as
defense counsel. All of those officials were subordinate to the President. After the
tribunal completed its deliberations and reached a verdict, the court transcript then
went to Roosevelt as the final reviewing authority.

During the nineteenth century, Congress had to contend with initiatives taken
by several generals (Andrew Jackson and Winfield Scott) who decided it was
necessary on their own authority to create military tribunals. During the Civil War
there was particularly heavy use of tribunals, leading to several important judicial
decisions.

Andrew Jackson

General Andrew Jackson resorted to military tribunalson two occasions. during
the War of 1812 and while commanding troops in Floridain 1818. Both exercises
of authority were highly controversial and led to responses by federal courts and
Congress.

Martial Law in New Orleans

During the War of 1812, Jackson invoked martial law when he commanded
American forces at New Orleans. On December 15, 1814, anticipating a British
invasion of the city, he issued a statement alerting residents to “his unalterable
determination rigidly to execute the martial law in all cases which may come within
his province.”* The genera order for martiad law was released the next day,
requiring anyone entering the city to report to the Adjutant General’ soffice. Anyone
found in the streets after 9 p.m. “shall be apprehended as spies and held for
examination.”*

¥ Cong. Debates, 21% Cong., 1% sess. 575 (1830) (remarks by Rep. William Drayton).
% 4 Stat. 417 (1830).
% 3 The Papers of Andrew Jackson 205 (Harold D. Moser ed. 1991).

% |d. at 206-07. Seealso Robert V. Remini, The Battle for New Orleans: Andrew Jackson
and America s First Military Victory 57-59 (2001 paper ed.).
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After Jackson’ s victory over the British, the citizens of New Orleans expected
him to rescind the order for martial law. However, Jackson continued to wait until
he received word that peace negotiations underway at Ghent were complete. An
article in the local newspaper by Louis Louallier insisted that persons accused of a
crime should be heard before a civil judge, not military tribunals, and called
Jackson’ s policy “no longer compatible with our dignity and our oath of making the
Constitution respected.”® Jackson had him arrested on March 5, 1815, for inciting
mutiny and disaffection inthearmy. Louallier’slawyer went to U.S. District Judge
Dominick Augustin Hall to request awrit of habeas corpus, which the judge granted
after concluding that martial law could no longer be justified.

Jackson directed hismilitary officersthat “ should any person attempt by serving
awrit of Habeas corpus’ for Louallier, that person wasto be arrested and confined.®
Claiming that Judge Hall had engaged “in ai ding abetting and exciting mutiny within
my camp,” Jackson ordered his arrest and confinement.* Hall found himself locked
up in the same barracks as the writer.*°

A court-martial acquitted Loualier, in part because he challenged the
jurisdiction of the court to try someone who was not a member of the militia or the
army. Asto the charge of spying, the court considered it a stretch that a spy would
publish his views in a newspaper that circulated in Jackson’s camp. Jackson
disagreed with the acquittal and kept Louallier in jail. Asfor Judge Hall, Jackson
decided that the military court was unlikely to convict a federa judge and ssimply
ordered Hall out of the city, not to return until the official announcement of peace or
until the British left the southern coast.** On March 12, 1815, Jackson'’s troops
marched Hall four miles outside of New Orleans and left him there. On the
following day, after official confirmation of the peacetreaty arrived, Jackson revoked
martial law and released Louallier.*

Judge Hall returned to the city and waited a few days for the celebrations to
subside. On March 22, he ordered Jackson to appear in court to show why he should
not be held in contempt for refusing to obey the court’ swrit of habeas corpusand for

" Robert V. Remini, Andrew Jackson and the Course of American Empire, 1767-1821, at
310(1977). Thereareavariety of spellings: Louallier, Louiadlier, and Louailler. Thefirst
appears to be more reliable because of contemporary usage. See Henry P. Dart, ed.,
“Andrew Jackson and Judge D. A. Hall,” 5 La. Hist. Q. 509, 538-45 (1922).

% 2 Correspondence of Andrew Jackson 183 (letter to Lt. Col. Mathew Arbuckle, March
5, 1815).

% 4.
0 Remini, Andrew Jackson and the Course of American Empire, at 310.

41 2 Correspondence of Andrew Jackson 189 (letter to Capt. Peter Ogden, March 11, 1815,
and order to Judge Hall, March 11, 1815).

“2 3 Papers of Andrew Jackson 310; Remini, Andrew Jackson and the Course of American
Empire 312.
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having imprisoned Hall.”®* Jackson appeared with an aide, submitted a written
statement why he was not in contempt, and withdrew. He also returned to the court
onMarch 31toanswer interrogatories. After further proceedings, Hall fined Jackson
$1,000, which Jackson paid.*

Congress later passed legislation to remit the fine imposed on Jackson. A hill
for that purpose wasinitially introduced on March 10, 1842.* President John Tyler
urged Congressto passthebill.** Someversions of the bill weredrafted to avoid any
possible reproach on Judge Hall, such as by stating that “nothing herein contained
shall be intended to be so construed as to imply any censure upon the judge who
imposed said fine, or in any way to question the propriety of his decision in said
case.”* Qualifications of that nature, however, were removed from the bill that
becamelaw in 1844.% Debate on the bill was extensive because lavmakers differed
sharply on whether more credit was due to Jackson for defending the city or to Hall
for defending the Constitution.*

The Seminole War

In 1818, while commanding troopsin the Seminole War, General Jackson again
turned to a military tribunal. This time the trial involved two British subjects,
Alexander Arbuthnot and Robert Christy Ambrister, charged withincitingand aiding
the Creek Indiansto war against the United States. Arbuthnot wasalso charged with
acting as aspy and inciting the Indians to murder two men. He pleaded not guilty to
all charges, while Ambrister pleaded not guilty to aiding and abetting the Creeks but
guilty with justification to the charge that he led and commanded the Lower Creeks
in carrying on awar against the United States.™

The " special court” consisted of eleven officers, headed by Mgj. Gen. Edmund
P. Gaines. Arbuthnot asked for legal representation and was granted counsel; the
record does not indicate whether Ambrister requested counsel or was granted one.

“ Dart, “Andrew Jackson and Judge D. A. Hall,” at 545.

43 Papers of Andrew Jackson 332, 342-43; John Spencer Bassett, The Life of Andrew
Jackson 228-29 (1931). For other accounts of the contempt proceedings, see John Reid and
John Henry Eaton, The Life of Andrew Jackson 384-90 (1817) and Jonathan Lurie,
“ Andrew Jackson, Martial Law, Civilian Control of theMilitary, and American Politics: An
Intriguing Amalgam,” 126 Mil. L. Rev. 133 (1989).

** Cong. Globe, 27" Cong., 2™ sess. 304 (1842).
“ 5 Richardson 2062.

47 Cong. Globe. 28" Cong., 1% sess. 87 (1843).
® 5 Stat. 651 (1844).

* E.g, statement by Rep. Alexander H. Stephens, Cong. Globe, 28th Cong., 1st Sess. 87
(1843). For the debate, seeid. at 18, 87-96, 111-15, 117-20, 206, 230, 245, 250-51, 263,
267-69, 274, 278. Also, see the separate floor statements in the Appendix to the
Congressional Glabe, 28th Cong., 1st Sess. 26-28, 32-37, 43-48, 58-63, 88-89, 112-13, 145,
194-96, 206-11, 226-30 (1844).

* 1 American State Papers: Military Affairs 721, 731 (1832).
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Inthetrial of Arbuthnot, the court heard from three witnessesfor the prosecution and
accepted a number of documents to be entered into the record. After Arbuthnot or
his attorney cross-examined two of the witnesses, the court found him guilty of all
charges except “actingasaspy.” By atwo-thirds mgority, the court sentenced him
to “be suspended by the neck until he is dead.”**

Ambrister’strial was conducted in similar fashion, with the court finding him
guilty on most charges but not guilty on one of the specifications. He was sentenced
“to suffer death by being shot, two-thirds of the court concurring therein.” One of
the members of the court requested reconsideration of his vote on the sentence,
forcing a revote. The court then decided to sentence Ambrister to “receive fifty
stripes on hisbare back” and be confined with ball and chain to hard labor for twelve
months.>* Jackson overrode the court and directed that Ambrister be shot, an order
that was carried out.

In his State of the Union Message on November 16, 1818, President James
Monroe made reference to the trial of Arbuthnot and Ambrister and forwarded a
number of documents to Congress related to the case.® The following year, the
House Committeeon Military Affairsissued areport highly critical of thetrials. The
committee could find “no law of the United States authorizing a trial before a
military court for offenses such as are alleged” against the two men, except that of
“acting asaspy,” for which Arbuthnot was found not guilty.> It acknowledged that
the law of nations recognized that “where the war is with a savage nation, which
observesno rules, and never gives quarter, we may punish themin the personsof any
of their peoplewhom we may take, (these belonging to the number of the guilty,) and
endeavor, by thisrigorous proceeding, to force them to respect the laws of humanity;
but wherever severity is not absolutely necessary, clemency becomes a duty.”
Having examined the documentation, the committee was unable to find “a shadow
of necessity for the death of the persons arraigned before the court.”*

Inlooking through thegeneral order of April 29, 1818, issued by Jackson for the
executions, the committee discovered “thisremarkable reason” to justify the deaths:
“It is an established principle of the law of nations, that any individual of a nation,
making war against the citizens of another nation, they being at peace, forfeits his
allegiance, and becomes an outlaw and apirate.” The committee associated piracy
with actions on the high seas, over which Jackson’s military court would have no
jurisdiction. The committee found similar difficulty in applying the charge of

°L1d. at 730.
%2 |d. at 734.

3 2 Richardson 612. These documents are reprinted in Annals of Cong., 15" Cong., 2™
sess., starting at page 2136.

1 American State Papers: Military Affairs 735.
= d.
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“outlaw” to Arbuthnot and Ambrister, for that term “applies only to the relations of
individuals with their own Government.”*°

The committee called particular attention to the execution of Ambrister, “who,
after having been subjected to a trial before a court which had no cognizance or
jurisdiction over the offences charged against him, was shot by order of the
commanding general [Jackson], contrary of the forms and usages of the army, and
without regard to the finding of that court, which has been instituted as a guide for
himself.” The committeealso criticized the military court that tried thetwo men: “A
court-martial isatribunal erected with limited jurisdiction, having for its guidance
the samerules of evidence which govern courtsof law; and yet Ambuthnot isrefused
by the court-martial, before whom he was on trial for his life, the benefit of
Ambrister, who had not been put upon his trial at that time, and whose evidence
would have been received by any court of law, as legdl, if not credible” The
committee further rebuked the court for allowing a leading question to one of the
witnesses for the prosecution, William Hambly. By alowing this question and
response, the court relied on an expression of opinion and belief rather than a
statement of facts, “upon which alone could the court act.” Hearsay evidence “in a
case of life and death,” the committee said, “was never before received against the
accused in any court of this country.”’

Having completed this eval uation, the committee disapproved the proceedings
in the trial and execution of Arbuthnot and Ambrister. A minority report from the
committee largely defended Jackson’'s actions, discovering “much which merits
applause, and little that deserves censure.” It faulted Jackson only for not accepting
the judgment of the military court, which first sentenced Ambrister to be shot but
later changed that to corporal punishment and confinement at hard labor. Jackson
disapproved the change and ordered the execution. To the minority, it would have
been “more correct for General Jackson, after submitting his caseto a court-martial,
not only to examine the facts as to his guilt, but to determine the punishment to be
inflicted,” thus acquiescing in the court’s final decision.®

In 1819, the House drafted a resolution to disapprove the “proceedings in the
trial and execution” of Arbuthnot and Ambrister.®® After amost a month of debate,
the resolution to censure Jackson was rejected in the Committee of the Whole by a
vote of 54 to 90. The full House concurred with that judgment, voting 108 to 62 to
support the trial and execution of Arbuthnot, and 107 to 63 to support the trial and
execution of Ambrister.®
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Jackson then faced a critical Senate report issued on February 24, 1819 by a
select committee created to examine the conduct of the Seminole War. Inreviewing
the executions of Arbuthnot and Ambrister, the committee said it “cannot but
consider it asan unnecessary act of severity, on the part of the commanding general,
and a departure from that mild and humane system towards prisoners, which, in all
our conflicts with savage or civilized nations, has heretofore been considered, not
only honorable to the national character, but conformable to the dictates of sound
policy.” Asprisonersof war and subjects of acountry “with whom the United States
are at peace,” the two men were entitled to be treated at least on a par with Indians.
“No processof reasoning,” said thecommittee, “ can degradethem bel ow the savages
with whom they were connected.” The committee further noted: “Humanity
shudders at the idea of a cold-blooded execution of prisoners, disarmed, and in the
power of the conquerer.” The committee rejected the theory that Arbuthnot and
Ambrister were “ outlaws and pirates,” and pointed out that Jackson, having created
amilitary court to try them, set asi de the sentence of whipping and confinement “and
substituted for that sentence hisown arbitrary will.”®* The Senate adjourned sinedie
on March 3 without taking action on the committee report.

Experts in military law have differed on the legitimacy of Jackson's action.
William Winthrop, writing toward the end of the nineteenth century, noted that if any
officer ordered an execution in the manner of Jackson he “would now be indictable
for murder.”® To William Birkhimer, in his 1904 treatise, Jackson had asked the
special court only for its opinion, both as to guilt and punishment, and the delivery
of that opinion could not divest Jackson of the authority he possessed from the
beginning: to proceed summarily against Arbuthnot and Ambrister and order their
execution.®® Birkhimer’sanalysiswould allow generalsto execute civilianswithout
trial or to dispense with the fact-finding and judgment that results from tria
proceedings.

The Mexican War

Military tribunals were used by General Winfield Scott during the war against
Mexico, when American forces found themselves in a foreign country without a
reliable judicial system to try offenders. He was concerned particularly about the
lack of discipline and misconduct among Americanvolunteer soldiers. Beforeheleft
Washington, D.C., to assume command, he drafted an order calling for martial law
in Mexico for both American soldiers and Mexican citizens. He showed the draft
order to Secretary of War William Marcy and Attorney General Nathan Clifford.
Neither official expressed disapproval or opposition.** Marcy turned to Congressto

1S, Doc. No. 100, 15" Cong., 2™ sess. 11-12 (1819). This committee report is reprinted
at Annals of Cong., 15" Cong., 2™ sess. 256-68 (1819). The language quoted in this report
appears on page 267.

2 Winthrop, Military Law and Precedents 465 (italicsin original).
& William E. Birkhimer, Military Government and Martial Law 354 (1904).
 Timothy D. Johnson, Winfried Scott: The Quest for Military Glory 165 (1998).
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recommend legislation that would authorize a military tribunal, but lawmakers
declined to act.®

Scott knew from military history that lawless and undisciplined action by
American soldiers in Mexico would invite and incite guerrilla uprisings. He was
familiar with the mistakesof French soldiers, under Napoleon’ scommand, whenthey
invaded Spain. Reacting to their record of plunder and rape, Spanish residents
revolted and sparked a cycle of violence and atrocities. Scott intended to enforce
discipline across the board to avert guerrillawar. He designed the martial law order
to guarantee Mexican property rights and to recognize the sanctity of religious
structures.®

OnFebruary 19, 1847, General Scott issued General OrdersNo. 20, proclaiming
astate of martial law at Tampico. Certain specified acts committed by civilians or
military persons would be tried before military tribunals. He was particularly
concerned about the behavior of “the wild volunteers’ who, as soon as they crossed
the Rio Grande, “ committed, with impunity, all sortsof atrocities on the personsand
property of Mexicans.”®" Scott could discover “nolegal punishment for any of those
offences, for by the strange omission of Congress, American troops take with them
beyond the limits of their own country, no law but the Constitution of the United
States, and therules and articles of war.” Thoselega standards*do not provide any
court for the trial and punishment of murder, rape, theft, &c., & c. — no matter by
whom, or on whom committed.” %

Scott never questioned the ultimate authority of Congress to control military
tribunals. To* suppressthese disgraceful actsabroad,” heissued themartial |aw order
“until Congress could be stimulated to legislate on the subject.”® Under his order,
“all offenders, Americans and Mexicans, were alike punished — with death for
murder or rape, and for other crimes proportionally.” ™ His order also provided for
aspecial American tribunal “for any case to which an American might be aparty.”
Scott said that his order “worked like a charm; that it conciliated Mexicans;
intimidated the vicious of the several races, and being executed with impartial rigor,
gavethehighest moral deportment and disciplineever knownto aninvading army.” 2

Scott sought clarifying authority from Congress but was unsuccessful. Four
days before proclaiming martial law, Marcy wroteto Scott that it was not reasonable
to expect enactment of an additional Article of War “giving authority to military
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tribunals to try and punish certain offences not expressly embraced in the existing
articles.” Marcy had discussed the matter with the chairman of a Senate committee
and was advised that the chairman, after considering the matter, saw no need for
legidlation. The right to punish for such offences “necessarily resulted from the
condition of thingswhen an army is prosecuting hostilitiesin an enemy’ scountry.”

The martial law order represented a blend of executive initiative and statutory
authority. Thefirst paragraph stated that in the war between the United States and
Mexico there were “many grave offences, not provided for in the act of Congress
‘establishing rules and articles for the government of the armies of the United
States,’” enacted in 1806.”* A supplemental code, he said, “is absolutely needed.” ™
Hecalled this* unwritten code” martial law, “an addition to thewritten military code,
prescribed by Congress in the rules and articles of war.””® All offenders “shall be
promptly seized, confined, and reported for trial, before military commissions, . . .
appointed, governed, and limited, as nearly as practicable, as prescribed by the 65th,
66th, 67th, and 97th, of the said rules and articles of war.””” Scott’s order
distinguished between the competing jurisdictions of military tribunals and courts-
martial. No tribunal “shall try any case clearly cognizable by any court martial.” "

Scott also looked to state policy to limit the reach of hisorder. No sentence of
atribunal “shall be put in execution against any individual belonging to this army,
which may not be, according to the nature and degree of the offence, as established
by the evidence, in conformity with known punishment, in like cases, in some one
of the States of the United States of America”® Furthermore, any punishment for
the sale, waste or loss of ammunition, horses, arms, clothing “or accoutrements’ by
soldiers would be governed by Articles of War 37 and 38.%°

The Supreme Court reviewed and overturned some of the actions taken by
military authorities during the Mexican War. AsCommander in Chief, the President
“isauthorized to direct the movements of the naval and military forces placed by law
at his command, and to employ them in the manner he may deem most effectual to
harass and conquer and subdue the enemy.”® The Court thus looked to legislation
to definethe limits of presidential power intime of war. The President “may invade
the hostile country, and subject it to the sovereignty and authority of the United
States. But his conquests do not enlarge the boundaries of the Union, nor extend the
operation of our institutions and laws beyond the limits before assigned to them by

® H. Exec. Doc. No. 56, 30" Cong., 1% sess. 63-64 (1848).
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thelegislative power.”® The Court overturned actionsin Mexico by military officers
who seized private property,® and it limited the right of the President or military
officersto create courts outside the United States.®

Scope of Executive Authority

Throughout thefirst seven decades of the Americanrepublic, executiveofficials
recognized that the ultimate constitutional authority to create and regulate military
tribunals lay with Congress, not the President. Macomb, in his 1809 treatise on
martial law, warned that the President or commanding officer “can no moreinterfere
with the procedure of Courts-Martial, in the execution of their duty, than they can
with any of thefixed courts of justice.”® Through the power of pardon, the President
may “entirely remit the punishment” decided by acourt-martial, “ but he can no more
decree any particular alteration of their sentence, than he can alter the judgment of
acivil court, or the verdict of ajury.”® Congtitutionally, the President could lessen
or cancel a sentence but not increase the penalty or rewrite the judgment.

In 1818, Attorney General William Wirt issued a legal memorandum on the
authority needed to order a new trial before a military court. Article of War 87
expressly stated that “no officer, non-commissioned officer, soldier, or follower of
the army, shall be tried a second time for the same offence.”® During the
proceedingsof acourt-martial, the Judge Advocaterefused to arraign Capt. Nathaniel
N. Hall because he had already been tried by acourt-martial onthe samecharge. The
sentence of the first court had been disapproved by the President.® The question
presented to Wirt waswhether a President “ hasthe right, under these circumstances,
to order anew tria.”®

Itisa“clear principle,” reasoned Wirt, that the President “ has no powers except
those derived from the constitution and laws of the United State; if the power in
guestion, therefore, cannot be fairly deduced from these sources, it does not exist at
all.”® The Constitution made the President Commander in Chief, but

inagovernment limited like ours, it could not be safeto draw fromthisprovision
inferential powers, by a forced analogy to other governments differently
constituted. Let usdraw from it, therefore, no other inference than that, under
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the constitution, the President is the national and proper depositary of the final
appellate power, in al judicial matters touching the policy of the army; but let
usnot claimthispower for him, unlessit has been communicated to him by some
specific grant from Congress, the fountain of all law under the constitution.®

Wirt noted that Congress had granted the President an appellate role over
military trials. A statute enacted in 1802 provided that officers, non-commissioned
officers and other members of the military “shall be governed by the rules and
articles of war, which have been established” by Congress, “or by such rules and
articles as may be hereafter, by law, established.” Nevertheless, any sentence of a
general court-martial “extending to thelossof life, the dismission of acommissioned
officer, or which shall respect the general officer, shall, with the whole proceedings
of such cases, respectively, be laid before the President of the United States, who is
hereby authorized to direct the same to be carried into execution, or otherwise, ashe
shall judge proper.”

To judge the scope of this power, Wirt looked for guidance to the enactments
of the Continental Congress, to British precedents, and to the valuesthat infused the
War of Independence.”® America, projecting asystem of rules “on more liberal and
bolder principlesin favor of the citizen,” and acting in the spirit of “enlarged views
of human liberty,” could not have “narrowed the rights and privileges of the
American citizen, and surrendered him to amilitary despotism more severe than that
which they were throwing off.”** He concluded that it wasinappropriate to deny the
President theright to grant anew trial when it would benefit the party accused.® In
this case, the prisoner expressly asked for anew trial. Wirt offered his opinion that
the President “is vested by the laws with the power of ordering a new tria for the
benefit of the prisoner.”* The President possessed that discretion “ by thelaws,” not
by some inherent power. Moreover, the President could not order anew tria if the
accused were acquitted. A new trial is appropriate not when “ordered against him
— itisonly for him.”¥’

The President, as Commander in Chief, exercises authority over the military
services. Inan opinionin 1820, Wirt explained that the Departments of War and of
the Navy “are the channels through which his orders proceed to them, respectively,
and the Secretaries of those departments are the organs by which he makes his will
known to them.”%® Through this hierarchical control the President may direct
obedience to his orders, unless Congress has aready given contrary orders to
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executive officers by statute. Thus, the President may suspend, modify, or rescind
any order issued by military officers, “except where adirect authority hasbeen given
by Congress to an officer to perform any particular function — for example, for a
commanding officer to order courts-martial in certain cases.”*

The Civil War

The heaviest use of military tribunals occurred during the Civil War, after
President Lincoln suspended the writ of habeas corpus and authorized martial law in
several regions. Congress passed legislation to regulate the suspension of the writ,
and federal courts— after the war — imposed limits on tribunals when civil courts
were open and operating.

In April 1861, with Congressin recess, President Lincolnissued proclamations
to call out the state militia, increase the size of the Army and Navy, suspend the writ
of habeas corpusin selected regions, and place a blockade on the rebellious states.*®
When Congress assembled in special session on July 4, he explained that the
outbreak of civil war left him no choice but “to call out the war power of the
Government and so to resist force employed for the destruction by force for its
preservation.” ! His measures, “whether strictly legal or not, were ventured upon
under what appeared to be a popular demand and a public necessity, trusting then, as
now, that Congress would readily ratify them.” Lincoln believed that “nothing has
been done beyond the constitutional competency of Congress.” %

In presenting the issue in this manner, Lincoln acknowledged that he had
exercised not only the powers available to the President but also the powers vested
in Congress. Especially was that so by suspending the writ of habeas corpus. The
power to suspend appearsin Articlel: “The Privilege of the Writ of Habeas Corpus
shall not be suspended, unless when in Cases of Rebellion or Invasion the public
Safety may requireit.” Althoughthepower of suspensionisinArticlel, Lincoln said
that the Constitution “itself issilent asto which or who isto exercise this power; and
asthe provision was plainly made for a dangerous emergency, it can not be believed
the framers of the instrument intended that in every case the danger should run its
course until Congress could be called together, the very assembling of which might
be prevented, as was intended in this case, by the rebellion.” 1%

Having questioned the legality of his actions, Lincoln identified the process
needed to bring his proclamations and ordersinto harmony with the Constitution: a
statute passed by Congress. Congress debated his request at length, with many
Memberseventually supporting Lincolnwith the explicit understanding that hisacts,
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standing alone, wereillegal .*** Legislation on August 6 provided that “all the acts,
proclamations, and orders’ of President Lincoln after March 4, 1861, respecting the
army and navy and calling out the state militia “are hereby approved and in all
respects legalized and made valid, to the same extent and with the same effect as if
they had been issued and done under the previous express authority and direction of
the Congress of the United States.” *®

Suspending Habeas Corpus

The day after Congress assembled in special session, Attorney General Edward
Bates submitted to Lincoln his analysis of the President’s authority to suspend the
privilege of the writ of habeas corpus. From British times, prisoners relied on the
writ to appeal to ajudge that they were being unjustly held. Once ajudge issued a
writ, the custodian of a prisoner must bring the person before the court and defend
the detention. Batesconcluded that intimesof “agreat and dangerousinsurrection,”
the President has discretion to arrest and hold in custody persons “known to have
criminal intercourse with the insurgents, or persons against whom there is probable
cause for suspicion of such criminal complicity.”*® In case of such an arrest, Bates
said, Presidents are justified in refusing to obey awrit of habeas corpusissued by a
court.

Much of Bates'sargument rested on the President’ s oath of officeto “ preserve,
protect and defend the Constitution of the United States.” ' The President could not
defend the Constitution “without putting down rebellion, insurrection, and all
unlawful combinations to resist the General Government.”*® On the manner in
which the insurrection is suppressed “the President must, of necessity, be the sole
judge.”'®® Bates conceded that Presidents could abuse this power, in which casethey
would be subject “to impeachment and condemnation.”*® Bates qualified his
opinion by saying that if the constitutional language meant “arepeal of al power to
issue thewrit, then | freely admit that none by Congresscandoit.” ThePresident’s
power to suspend the privilege in times of dangerous rebellion was “temporary and
exceptional .”

Both Lincoln and Bates acknowledged congressional power to passlegisation
that defines when and how a President may suspend thewrit of habeas corpusduring
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arebellion. On March 3, 1863, Congress enacted a bill authorizing the President,
duringtherebellion, to suspend the privilege of thewrit of habeas corpus”whenever,
in his judgment, the public safety may require it.” And yet Congress placed an
important restriction onthe President. The statute directed the Secretary of State and
the Secretary of War, “as soon as may be practicable,” to furnish federal courts with
alist of thenamesof all persons, “citizens of statesin which the administration of the
laws has continued unimpaired in the said Federal courts,” who are held as prisoners
by order of the President or executive officers.**? Failure to furnish the list could
result in the discharge of a prisoner.™® In Ex parte Milligan (1866), the Supreme
Court would rely on this statute to limit executive power.

Martial Law in Missouri

On August 30, 1861, Mg. Gen. John C. Frémont issued a proclamation stating
that circumstancesin Missouri weresufficiently urgent to compel himto* assumethe
administrative powers of the State” and declare martial law. Persons within a
prescribed territory with weaponsin their handswould betried by court-martial “and
if found guilty will beshot.” Hisproclamationwasdirected particularly to thosewho
attempted to destroy railroad tracks, bridges, or telegraph lines.*** The state of
emergency, he said, was not intended to suspend all of the operations of the civil
courts.

Lincoln quickly countermanded Frémont’'s proclamation, fearing that the
decision to shoot Confederateswould |ead to the shooting of Union soldiers. Hetold
Frémont on September 2 that no one was to be shot without the President’s
consent.™® Lincoln also took sharp exception to language in the proclamation that
threatened to liberate slaves held by traitorous owners. Such a policy, he warned,
“will alarm our Southern Union friends, and turn them against us.”**’ There was
great risk that Maryland would join the southern cause.

Military tribunals assembled in September 1861 to consider charges ranging
from the destruction of railroad ties, tracks, railroad cars, and telegraph lines, all of
which fell within the broad category of “the laws of war.”**® On January 1, 1862,
Maj. Gen. Henry W. Halleck said that civil courts “can give us no assi stance as they
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arevery generally unreliable. Thereisno alternative but to enforce martial law.”**°
On that same day, a general order from Army headquartersin St. Louis stated that
“crimes and military offenses are frequently committed which are not triable or
punishable by courts-martial and which arenot within thejurisdiction of any existing
civil court.”*® Offenses within the jurisdiction of civil courts“whenever such loyal
courts exist will not be tried by a military commission.” **

Tribuna swereinstrumentsto enforce not so much the Articles of War, enacted
by Congress and delegated to courts-martial, but rather the customary international
standards known as the “laws of war.” It was a well-established principle, said
Genera Halleck, that “insurgents and marauding, predatory and guerrillabands are
not entitled” to an exemption from military tribunals. These men are “by the laws
of war regarded as no more nor less than murderers, robbers and thieves.” Wearing
military uniforms “cannot change the character of their offenses nor exempt them
from punishment.”*??

President Lincoln, assisted by the office of adjutant general, reviewed and often
overturned the work of tribunals. After atribunal in St. Louis ordered a civilian to
be shot for giving aid and comfort to the enemy, the sentence was nullified because
nothing had been proved “except the utterance of very disloyal sentiments. No acts
are shown which would warrant the sentence of death.”*® When a tribunal in
Missouri found an individual guilty of murder and “abad and dangerous man” (for
being amember of aguerrillaband) and ordered him shot, Lincoln disapproved the
sentence because the record was “fatally defective.”** In other cases, tribunals
sentenced rebel soldiers, in uniform, to death for treason. Those proceedings were
disapproved by Lincoln because “the record shows clearly that the accused are
prisoners of war.”'?

Laws Recognizing Tribunals

Thetribunalscreated duringthe Civil War originated from the executive branch,
not from Congress. Nevertheless, several statutes enacted from 1862 to 1864
recognized the existence and operation of tribunals. Legidlation on July 17, 1862
authorize the President to appoint, by and with the advice and consent of the Senate,
ajudge advocate general, “to whose office shall be returned, for revision, therecords
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and proceedings of all courts-martial and military commissions, and where arecord
shall be kept of all proceedings had thereupon.”*%

Legislation in 1863 provided that in time of war, insurrection, or rebellion,
certain offenses “shall be punishable by the sentence of a general court-martial or
military commission,” when committed by persons who were members of the
military service and subject to the Articles of War.** This section did not give
tribunals jurisdiction over citizens who were not in the military. The statute also
provided that all persons, intime of war or rebellion against the United States, found
lurking as spiesin or about any U.S. fortifications, posts, quarters, or encampments
“shall be triable by a general court-martial or military commission, and shall, upon
conviction, suffer death.”*#

An 1864 statute dealt with the Quartermaster’ s Department and inspectors, who
were expected to perform their dutiesin “afaithful and impartial manner.” For any
corruption, wilful neglect, or fraud in their official conduct, they were liable to
punishment for fine and imprisonment, “by sentence of court-martial or military
commission.”*® Another 1864 statute made mention of military commissions.*®

The Dakota Trials

IN1862, hostilities broke out between American settlers in Minnesota and the
Dakota (or Sioux) community. Five weeks of fighting resulted in the deaths of 77
American soldiers, 29 citizen-soldiers, approximately 358 settlers, and an estimated
29 Dakota.®®* Col. Henry H. Sibley created a five-member military tribunal to
investigate theincidents and pass judgment, even though all members of thetribunal
had fought against the Dakota.*** The tribunal convicted 323 and recommended the
hanging of 303.

President Lincoln, learning of the trials on October 14, directed that no
executions be made without his approval. Federal law, in fact, made that a
requirement. For all courts-martial and military tribunals, “no sentence of death, or
imprisonment in the penitentiary, shall be carried into execution until the same shall
have been approved by the President.”*** Magj. Gen. John Pope, Sibley’s
commanding officer, telegraphed Lincoln on November 11, warning that if the
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condemned were not executed, therewould be* anindiscriminate massacre” of 1,500
women, children, and elderly Indians still held prisoner.**

Lincoln adopted thisgeneral policy: “ Anxiousto not act with so much clemency
as to encourage another outbreak, on the one hand, nor with so much severity asto
bereal cruelty, on the other, | caused a careful examination of the records of trialsto
be made, in view of first ordering the execution of such as had been proved guilty of
violatingfemales.”**> Only two examplesof that category surfaced. Hethen directed
that the examination look for those “who were proven to have participated in
massacr es, as distinguished from participationinbattles.” ** That class, included the
two convicted of female violation, numbered 40. For one of the violators, the
tribunal recommended ajail sentence of ten years.**’ Thisleniency resulted when the
individual turned state’ s evidence against other defendants. He served threeyearsin
prison before being released.*®

Out of the 303 slated for execution, Lincoln ordered the death sentence for 39
and commuted or pardoned the rest.*** Because subsequent evidence cast doubt on
theguilt of oneof the accused, 38 were executed.**® Congress|ater passed | egislation
to provide fundsfor the relief of persons damaged by the Sioux Indians and also for
the Indians who gave assistance to white men, women, and children.**

The tribunals for the Dakota trials have been the subject of several critiques,
partly because of the accelerated nature of the proceedings (some lasting five
minutes) and the prejudice of tribunal members. Counsel was not provided to the
defendants, even for those who had little command of English.** Thereisalso a
guestion whether Col. Sibley possessed authority to convenethetribunal. Article of
War 65 provided that in cases of capital crimes, the officer who convened a court-
martial could not also be the accuser. General Pope and Judge Advocate General
Holt concluded that Sibley wasan accuser, “and Sibley did not disagree.”'*® Sibley’s
defensewasthat Article 65 applied only to the court-martial of aninferior soldier, not
toamilitary tribunal of outsiders. Y et the army had determined, by January 1, 1862,
that military tribunals should be conducted with the same procedures as courts-
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martial.*** Whether for soldiers or for outsiders, the purpose of Article 65 was to
prevent actual or perceived bias.

Judicial Review

Decisions by military tribunals during the Civil War were reviewed by some
federal courts, the most prominent cases involving John Merryman, Clement
Vallandigham, and Lambdin Milligan. During the war, it became clear that courts
would have little role in placing constraints either on martial law or military
tribunals. Only after the war did courts begin to assert their independence and
impose some limits on executive actions.

John Merryman

John Merryman was suspected of being the captain of a secession group and
giving assistance to plans to destroy railroads and bridges. He was arrested by
military authorities on May 25, 1861 and imprisoned at Fort McHenry in Baltimore,
Md. His counseal sought a writ of habeas corpus from Chief Justice Roger Taney,
gitting as circuit judge. On the following day, Taney issued the writ to the
commandant of the fort, directing him to bring Merryman to the circuit court room
in Baltimore on May 27. The commandant declined to produce Merryman. Taney
then prepared an attachment to hold the commandant in contempt, but the court’s
marshal was unable to enter the gate of the prison to serve the writ.**

Taney wrote an opinion that expressed his views on presidential power and
constitutional procedures. He concluded that amilitary officer had no right to arrest
and detain aperson “ not subject to therulesand articles of war, for an offence against
the laws of the United States, except in aid of thejudicial authority, and subject toits
control.” For that reason, Merryman was* entitled to be set at liberty and discharged
immediately from imprisonment.”** He al so stated hisopinion that the Constitution
gave Congress, not the President, the power to suspend the privilege of the writ.*
Noting that his order “has been resisted by a force too strong for me to overcome,”
hedirected hisclerk to transmit acopy of hisorder to Lincoln, whereit would remain
“for that high officer, in fulfillment of his constitutional obligation to ‘ take care that
thelawsbefaithfully executed.’ to determinewhat measureshewill taketo causethe
civil process of the United States to be respected and enforced.”**

144 1d. at 56, n. 269.
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Merryman was not brought before amilitary tribunal. Instead, he wasindicted
inacivil court for treason or conspiracy to commit treason and released on bail, at
$40,000. He was never brought to trial .*°

Clement Vallandigham

On April 13, 1863, Genera Ambrose Burnside issued General Order No. 38,
warning that the death penalty would be imposed on those who not only gave
physical aid to the Confederacy but even expressed “sympathies’ for the enemy.**®
Less than a month later, on May 5, military authorities arrested Clement L.
Vallandigham and charged that in apublic speech four days earlier he had expressed
sympathy for the South and uttered “ disl oyal sentimentsand opinions, with the object
and purpose of weakening the power of the Government in its efforts for the
suppression of an unlawful rebellion.”*** His speech described the Civil War as
“wicked, cruel, and unnecessary,” waged not for the preservation of the Union but
“for the purpose of crushing our liberty and to erect adespotism,” to free blacks, and
enslave whites.'*

Valandigham, a former Member of Congress from Ohio, was tried before a
military tribunal. In histestimony he denied that the tribunal had jurisdiction over
him since hewas not in theland or naval forcesor inthemilitia Heinsisted that he
be tried before a civil court with customary constitutional rights and protections.
Moreover, he said that the charge brought by the tribunal was not known to the
Consgtitution or to federa law, and that his criticism of government policy was
delivergg at an open and public meeting, lawfully and peaceably assembled, uponfull
notice.

The tribunal found him guilty except for his comments that Lincoln and his
officers had rejected peaceful overturnsto win back the southern states, and that the
administration was attempting to establish a despotism “more oppressive than ever
existed before.” He was placed in close confinement in a federal fort, to be held
there for the duration of thewar. After General Burnside approved the finding and
sentence, Lincoln commuted the sentence and ordered the Army to put Vallandighm
beyond the Union’s military lines.*

During the course of his confinement, Vallandigham sought a writ of habeas
corpus from the Supreme Court, which concluded that the petition to hear the case
“wethink not to be within theletter or spirit of the grants of appellatejurisdiction to
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the Supreme Court.” Nor were the operations of a military tribunal covered by the
“law or equity” provision of Articlelll of the Constitution, or within the meaning of
Section 14 of the Judiciary Act of 1789." Under thisreasoning, the Court held that
it had no jurisdiction to review the proceedings of amilitary tribunal >

The Milligan Case

In 1864, military authorities arrested Lambdin P. Milligan, aU.S. citizen from
Indiana, on charges of conspiracy. Found guilty before a military tribunal, he was
sentenced to be hanged.™ He presented a petition of habeas corpus to a federal
judge, asking that he be discharged because the military |acked jurisdiction over him.
Heargued that he was entitled to trial by jury beforeacivilian court. By thetimethe
case reached the Supreme Court, the Civil War was over. The Court ruled that the
laws and usages of war can never be applied to citizens in states where the civilian
courts are open and their process unobstructed.”® The Court held that the statute of
March 3, 1863 gave federal courts “complete jurisdiction to adjudicate upon this
case.”* Milligan’s trial and conviction by a tribunal “was illegal” and under the
terms of the statute he was entitled to be discharged from custody.'®

Four Justices dissented, but not on the Court’ s jurisdiction to hear and decide
the case. On that point they agreed with the majority.*® The dissenting Justices
regarded the matter completely settled by the March 3, 1863 legislation.’® They
disagreed only on the broad claim of the Court that military tribunals could not
operate when civil courtswere open and functioning, and that it was not in the power
of Congress to authorize tribunals during such periods. To the minority, Congress
“had power, though not exercised, to authorize the military commission which was
held in Indiana.”**®

In response to this decision, Congress passed legisation to limit the Court’s
jurisdiction to hear casesinvolving military law. Despite the fact that civil lawsuits
were aready pending regarding the conduct of U.S. officialsduring and immediately
after thewar, Congress gaveindemnity to all officialswho implemented presidential
proclamationsfrom March 4, 1861 to June 30, 1866, with respect to martial law and
military trials. The statute provided: “And no civil court of the United States, or of
any State, or of the District of Columbia, or of any district or territory of the United

1% |d. at 251.
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States, shall have or take jurisdiction of, or in any manner reverse any of the
proceedings had or acts done as aforesaid.” ***

Milligan appeared to prohibit military tribunals when civil courts were
operating, but tribunals continued to function in the South under martial law during
the Reconstruction period. From the end of April 1865 to January 1, 1869, there
were 1,435 trials by military tribunals and others occurred in Texas and Mississippi
in 1869 and 1870.'¢

Other Judicial Rulings

A number of district and circuit courts examined the legality of habeas corpus
suspensions during the Civil War. 1n 1862, adistrict court held that the President is
not vested by the Constitution with power to suspend the privilege of the writ of
habeas corpus at any time, without the authority of an act of Congress.®® Alsoin
1862, a circuit court in Vermont held that the War Department had no authority to
issue an order suspending the writ of habeas corpus. At the time, neither Congress
nor the President had declared that the public safety required the establishment of
martial law or the suspension of habeas corpusin loyal states.®

In 1863, after Congress had passed the statute of March 3, 1863, two district
courtsupheld Lincoln’sactions. Inthefirst, the court ruled that his proclamation of
September 15, 1863, suspendingthewrit, was“ valid and efficientinlaw.”**® Lincoln
grounded his proclamation onthe March 3, 1863 statute.™® Similarly, adistrict court
in Massachusetts looked to the broad language of the statute as reason to alleviate
judicial concern. The statutory grant of authority was total: “No case is excepted.
Not oneiswithheld from the operation of thispower. All comewithinitsscope, and
the cases now before me are clearly comprehended in this language.”*"

After thewar was over, federal courts becamelesstolerant of military tribunals
that operated without specific statutory authority. In 1866, a circuit court in New
Y ork remarked that atrial before tribunal took place seven months after hostilities
had terminated and the rebel army had surrendered, and that the trial “was not had
under the rules and articles of war, as established by the United States in congress
assembled.”*™* The court described martial law as “neither more nor less than the
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will of the general who commands the army. . . . The commander is the legislator,
judge, and executioner.” "

Captain Henry Wirz

A nine-member military tribunal convened at Washington, D.C. on August 23,
1865 to hear charges of conspiracy and murder against eight Southerners who
administered the Andersonville prison, a “name that has come to stand for human
misery wrought by war.”*”® Thousands of Union soldiersheldin this Georgiaprison
died from overcrowding, sun exposure, inadequate food, polluted water, lack of
medicine, and disease. Both sides, prosecution and defense, conceded that conditions
at the prison were inhumane.

Thefocusat thetrial should have been on establishing the personal cul pability
of Captain Henry Wirz, superintendent of the prison. Y et the prosecution used a
broad brush to make him responsible for many evils of the Civil War, including the
assassination of Lincoln. The presentation by Judge Advocate General Holt ranged
far and wide:

When we remember that the men here charged, and those inculpated, but not
named in the indictment, are some of them men who were at the head of thelate
rebellion, fromitsbeginningtoitsclose, and assuch chiefs, sanctioned thebrutal
conduct of their soldiers as early as the first battle of Bull Run; . . . who
sanctioned aguerilla[sic] mode of warfare; who instilled a system of steamboat
burning and firing of cities; who employed asurgeonintheir serviceto steal into
our capital city infected clothing; . . . who organized and carried to a successful
termination a most diabolical conspiracy to assassinate the President of the
United States — when we remember these things of these men, may we not
without hesitancy bring to light the conspiracy here charged?'"

Holt reminded the tribunal members of the efforts of John A. Bingham, who
“delivered for the prosecution in thetrial of the conspiratorsfor the nation of
President Lincoln” the argument on conspiracies.’” Lincoln’ s assassination had the
effect of canceling the initial public support for mercy toward the South and
replacing it with “ademand for vengeance,” not only against those who conspired
against Lincoln “but against all the former leaders of the Confederacy.”*”® Secretary
of War Stanton helped promote the idea of a conspiracy in the South, directed by
Jefferson Davis and the Confederacy, that supplied the driving force for the
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assassination of Lincoln.*”” When evidencefor that theory could not be assembled,*™®
there remained a determination to make some southerners pay a price.

The weight of that prejudice fell on Wirz.*”® He was “hurried to his death by
vindictive politicians, an unbridled press, and anation thirsty for revenge.”** John
Howard Stibbs, one of the nine members of thetribunal, published an articlein 1911
recounting hisexperience. He said that the evidence presented at thetrial “ satisfied
the Court beyond a doubt that while this prison was being made ready, if not before,
aconspiracy wasentered into by certain persons, highin authority inthe Confederate
service, to destroy the lives of our men, or at least subject them to such hardships as
would render them unfit for further military service.”*®" The target of the trial was
thereforenot Wirz but the® conspiracy.” Unableto substantiatethelatter, thetribunal
settled on Wirz.

The documentary record reveals efforts by Wirz to improve camp conditions.
When he arrived at the prison in early 1864, drainage of the grounds had been
negl ected and therewereinadequate shelters.'®? Hisdispatchesto headquarterscalled
attention to the poor quality of bread and requested equipment to correct conditions
at thecamp.*® He attempted to construct damsthat would subdivide astream running
through the prison into areas for drinking, bathing, and sanitation, but lacked the
materials to complete the job.'®*

Coal. A. C. Chandler, who visited the camp asaUnion officer during thewar and
identified anumber of deficiencies,'® said that Wirz was“entitled to commendation
for his untiring energy and devotion to the multifarious duties of his position, for
which he is pre-eminently qualified.”*® He joined General J. H. Winder in
recommending Wirz for promotion. The person Chandler wanted removed from duty
was not Wirz but Winder. At the trial, Chandler described Winder as “very
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indifferent to the welfare of the prisoners, indisposed to do anything, or to do as
much as | thought he ought to do, to alleviate their sufferings.”*®’

Chandler told the tribunal that during one of his visits to Andersonville, he
decided to make inquiries directly of the prisoners. Having been aprisoner himself,
he knew the“unwillingness of prisonersto make complaintsin the presence of those
who have power over them, and for that reason, | took the men aside and questioned
them so that Wirz could not hear me asto any complaintsthey had to make, and none
of them made any complaints against him.”

Atthetrial, Wirz wasfound guilty on most of the charges.’® President Andrew
Johnson approved the proceedings and sentences and ordered that Wirz be hanged
on November 10, 1865. The execution was carried out asordered, with Wirz' sbody
interred in Washington, D.C. by the side of one of the Lincoln conspirators, George
A. Atzerodt.'*

Conspirators of Lincoln’s Assassination

The most controversial Civil War tribunal wasthetria of eight people charged
with conspiring to assassinate President Lincoln. OnMay 1, 1865, President Johnson
ordered ninemilitary officersto serve on thetribunal to try the suspects, even though
civil courtswere open and operating.* Thetribunal convened onMay 9totry seven
men and one woman: David E. Herold, G. A. Atzerodt, Lewis Payne, Mary E.
Surratt, Michael O’ Laughlin, Edward Spangler, Samuel Arnold, and Samuel A.
Mudd.**? They werecharged with conspiringtokill Lincoln, Vice President Johnson,
Secretary of State William H. Seward, and General Ulysses S. Grant.'%

Four received prison sentences and four were sentenced to death by public
hanging: Herold, Atzerodt, Payne, and Surratt.*** Johnson approved the sentences
on July 5 and ordered the executions to take place two dayslater.'® Onthe morning
of the scheduled executions, Surratt’s attorneys applied for and received a writ of
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habeas corpus, but Attorney General James Speed advised the civil court that
Johnson had suspended the writ.'*

Johnson asked Speed for alegal opinion on whether the persons charged with
conspiracy could be tried before a military tribunal or must be tried before a civil
court. Speed acknowledged that although martial law had been declared in the
District of Columbia at the time of Lincoln’s assassination, “the civil courts were
open and held their regular sessions, and transacted business asin times of peace.”**’
Y et Speed concluded that the conspirators “not only may but ought to be tried by a
military tribunal.”*% It waswithin the power of Congressto prescribe how tribunals
“are to be constituted, what shall be their jurisdiction, and mode of procedure.” If
Congressfailed to create such tribunals, “then, under the Constitution, they must be
constituted according to the laws and usages of civilized warfare.”*°

Speed further reasoned that “when war comes, the laws of war come with it,”
and Presidentshad substantial constitutional authority to act under thelawsof war.?®
Some of the offences against the laws of war are crimes, punishable in the civil
courts, “and some not.”?** He recognized that murder (and attempted murder) are
crimes punishable in the civil courts, but added that “in committing the murder an
offence may also have been committed against the laws of war; for that offence he
must answer to the laws of war, and the tribunals legalized by that law.”?*

Speed did not explain why murder or attempted murder could not, or should nat,
betriedin civil court. He said that the fact that civil courts* are open does not affect
theright of the military tribunal to hold asaprisoner and totry.” Civil courts “have
no moreright to prevent the military, in time of war, from trying an offender against
the laws of war than they have aright to interfere with and prevent abattle.”*® The
analogy hereisstrained. Courtsare created to try offenders, not to engagein military
operations.

Opinions of the Attorney General usually have aspecific date: month, day, and
year. Speed’'s opinion is merely marked “July, 1865,” which is two months after
President Johnson created the tribunal and the same month that the tribunal rendered
its verdicts and carried out the hangings. Given the timing of Speed’s opinion, it
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appearsto be an after-the-fact analysisto justify not what could happen, legally, but
what had happened or was about to happen.®

Edward Bates, who served as Attorney General under Lincoln from 1861 to
1863, held alow opinion of Speed. He said Speed came into office “with not much
reputation as a lawyer, and perhaps, no strong confidence in his own opinions,”
vulnerableto falling under theinfluence of Cabinet officers such as Secretary of War
Stanton and Secretary of State Seward, “to give such opinions as were wanted!” *®
Bates considered the military tribunal for the conspirators a great mistake: “ Such a
trial is not only unlawful, but it is a gross blunder in policy: It denies the great,
fundamental principle, that oursis a government of Law, and that the law is strong
enough, to rule the people wisely and well; and if the offenders be done to death by
that tribunal, however truly guilty, they will passfor martyrs with half the world.” %

Bates objected to military tribunal s because the people who serve “ are selected
by themilitary commander fromamong hisown subor dinates, who are bound to obey
him, and responsible to him; and therefore, they will, commonly, find the case as
required or desired by the commander who selected them.”?®” Courts-martial, he
said, exist because of a statute enacted by Congress “and the members thereof have
legal duties and rights,” whereas military tribunals “exist only by the will of the
commander, and that will is their known rule of proceeding.”*® Judge R. A. Watts,
who served as Acting Assistant Adjutant General at the trial, described the tribunal
as“alaw untoitself. It madeitsown rulesof procedure. It wasthe solejudge of the
law, as well as of the facts. . . It was empowered not only to decide the question of
guilt but it also had the power, and it was its duty, to fix the penalties.” %

Clemency for Surratt

The public hanging of Mary Surratt created a political embarrassment for
President Johnson. Several years after her execution, Judge Advocate General Holt
claimed that he presented Johnson with a petition, signed by five members of the
military tribunal, recommending that in consideration of her age and gender she be
imprisoned for life rather than hanged. Johnson denied that he had seen the
document or had anyone discuss it “until some days after, the Execution of Mrs.
Surratt.”#° Public knowledge that a mgjority of the tribunal had recommended
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imprisonment for Surratt sparked a“ growing sentiment that she had been unjustly put
to death.”?*

Johnson'’s presidential term ended on March 4, 1869. Returning to Tennessee,
he decided in 1872 to run for Congress. During the campaign, Holt published a
lengthy article on August 26, 1873, insisting that he had presented the clemency
petition to Johnson and it had been discussed with severa members of the Cabinet,
after which Johnson decided that execution was the proper course.?? Holt tried
unsuccessfully to get Speed to comment publicly on Johnson’s handling of the
petition.?*

Johnson published alengthy rebuttal on November 11, 1873, disputing Holt’s
account of the clemency offer.?* Johnson said that only after there had been public
notice of the petition had he sent for the papers on August 5, 1867, more than two
years after the executions.? If Holt in 1867 had disagreed with Johnson on the
presentation of the petition, Johnson asked why Holt had not issued an immediate
challenge and sought the corroboration of Stanton and Seward whilethey werealive.
By 1873, both were dead.

Samuel A. Mudd

In recent decades, portions of the Lincoln conspiracy trial were replayed in
federal court. Samuel A. Mudd, found guilty of harboring some of the conspirators,
was sentenced to be imprisoned at hard labor for life.?® In 1868, adistrict court in
Floridaheld that his case was properly tried by amilitary tribunal %" On February 8,
1869, however, President Johnson granted Mudd afull and unconditional pardon.*®

More than a century later, Mudd’ s grandson challenged the jurisdiction of the
military tribunal that convicted the Lincoln conspirators. In 1992, the Army Board
for Correction of Military Records noted that Mudd never served inthemilitary, was
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a civilian at the time of Lincoln’s assassination, and lived in the non-secessionist
state of Maryland. It concluded that the tribunal, lacking jurisdiction to try Mudd,
“denied him his due process rights, particularly his right to trial by a jury of his
peers,” and that this denial “constituted such a gross infringement of his
constitutionally protected rights, that his conviction should be set aside. To fail to
do so would be unjust.” %

A federal district court in 1998 ruled that the Johnson pardon did not make the
Mudd case moot and that the rejection by the Secretary of the Army of the board’s
recommendation was unsupported by substantial evidence in the record.?® In a
subsequent decision, the court held that the military tribunal had jurisdiction to try
Mudd for violations of laws of war.?* Mudd' s grandson died on May 21, 2002.7%
Later that year, the D.C. Circuit dismissed the suit because the descendants of Dr.
Mudd who attempted to clear his name lacked standing.”

From the Civil War to World War Il

After the Civil War, the United States made little use of military tribunals until
World War II. Asaresult of the Spanish-American War of 1898, the United States
acquired the Philippines. Althoughthe American occupationwasinitially welcomed,
Filipino nationalists opposed colonial status under U.S. rule. A pro-independence
uprising in 1899 led to a protracted and bitter guerrilla war that continued through
1902.

U.S. military commander General Arthur MacArthur placed the Philippines
under martial law and relied on amix of military tribunals and Army provost courts
to discipline the local population.?* Reports of U.S. atrocities against Filipino
prisoners prompted Senate hearings in 1902. Senator Thomas Patterson asked this
guestion: “When a war is conducted by a superior race against those whom they
consider inferior in the scale of civilization, isit not the experience of the world that
the superior race will almost involuntarily practice inhuman conduct?’” William
Howard Taft, the civil governor of the Philippinelslands, responded: “ Thereismuch
greater danger in such a case than in dealing with whites. There is no doubt about
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that.”?® The hearings called attention to a number of atrocities committed by the
American forces.?®

After enacting the Articles of War in 1806, Congress did not subject them to
comprehensive revision for more than a century. The process began in 1912 when
the House Committee on Military Affairs held hearings to consider a bill designed
torevisetheArticles. Secretary of War Henry L. Stimson told the committeethat the
existing Articles were “notoriously unsystematic and unscientific.”?’ At these
hearings, Judge Advocate Genera E. H. Crowder drew attentionto an“ entirely new”
Article on military commissions, a type of court that had never been “formally
authorized by statute” but was an institution “ of the greatest importance in a period
of war and should be preserved.””® Asked what he meant by this tribunal, he
described it asa*“common law of war court” never regulated by statute.?® Ashe put
it at subsequent hearings, these war courts grew out of “ usage and necessity.” %

A piecemeal revision of the Articles of War in 1913 seems to challenge the
uniquejurisdiction of military tribunalsto handle disputes over thelaw of war. New
language gave general courts-martial the power to try any person subject to military
law for any crime punishable by the Articles of War, but also jurisdiction over “any
other person who by statute or by the law of war is subject to tria by military
tribunals.” ! That language would reappear in the Articles of War enacted in 1916
and 1920.?* Did this statutory provision eliminate the need for military tribunals?

Seeking to forestall that interpretation, Crowder fashioned language to assure
that conferring jurisdiction on general courts-martial over the law of war did not
deprive military tribunals of concurrent jurisdiction. Because he expected the
jurisdictions of courts-martial and tribunals to frequently overlap, and questions
would naturally arise as to whether congressional action in vesting jurisdiction by
statute in courts-martial would eliminate the need for tribunals, he wanted to make
“it perfectly plain by the new article that in such cases the jurisdiction of the war
court is concurrent.” %

25 “Affairs in the Philippine Islands,” hearings before the Senate Committee on the
Philippines, 57th Cong., 1st Sess. 77 (1902).

26 1d. at 559. See Richard E. Welch, Jr., “American Atrocities in the Philippines: The
Indictment and the Response,” 43 Pac. Hist. Rev. 233 (1974).

21 “Revision of the Articles of War,” hearing before the House Committee on Military
Affairs, 62d Cong., 2d Sess. 3 (1912).

28 1d. at 29.
29 d. at 35.

20 S, Rept. No 130, 64th Cong., 1st Sess. 41 (1916). Thisreport includes the transcript of
the hearings.

21 37 Stat. 722 (1913).
22 39 Stat. 652, Art. 12 (1916); 41 Stat. 789, Art. 12 (1920).

23 “Revision of the Articles of War,” hearing before the House Committee on Military
(continued...)
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The Senate Committee on Military Affairsreported legislationin 1914 torevise
the Articles of War.?* During floor action the following year, the Articles were
added as an amendment to an army appropriations bill.”* As enacted in 1916,
Crowder’s Article 15 read:

ART. 15. NOT EXCLUSIVE. — the provisions of these articles conferring
jurisdiction upon courts-martial shall not be construed as depriving military
commissions, provost courts, or other military tribunal sof concurrent jurisdiction
in respect of offenders or offensesthat by thelaw of war may be lawfully triable
by such military commissions, provost courts, or other military tribunals.>®

New controversies erupted in 1917 because of chargesthat military law lacked
adequate procedures and opportunities for proper review. Also, several sensational
cases were brought forward to highlight excessive punishment of American soldiers
during World War 1.%" In 1920, Congress decided to put the new Articlesof War not
inan appropriationshbill, but inan authorization measurecalled National Defense Act
Amendments. Asreported by theHouse Committeeon Military Affairs, theNational
Defense Act did not contain the new Articles.”® However, the Senate included the
Articlesin the bill, as did the conferees.® The wording of Article 15 was changed
dightly. Instead of restricting the Articleto offensesunder “thelaw of war,” the new
Article covered offenses both by statute and the law of war:

ART. 15. JURISDICTION NOT EXCLUSIVE.— Theprovisionsof thesearticles
conferring jurisdiction upon courts-martial shall not be construed as depriving
military commissions, provost courts, or other military tribunals of concurrent
jurisdiction in respect of offenders or offenses that by statute or by the law of
war may be triable by such military commissions, provost courts, or other
military tribunals.?*

During Senate hearings in 1916, Crowder testified that courts-martial and
military tribunals “have the same procedure.”? That has not been the case. The
procedures for courts-martial have been spelled out in statutory Articles of War and

23, .continued)
Affairs, 62" Cong., 2™ sess. at 29.

24 S, Rept. No. 229, 63" Cong., 2™ sess. (1914).

2% 52 Cong. Rec. 4290, 4296-4303 (1915). Seeaso S. Rept. No. 130, 64™ Cong., 1% sess.
(1916) and 53 Cong. Rec. 11474, 11504-13 (1916).

2% 39 Stat. 653 (1916).

Z7 Herbert F. Margulies, “ The Articles of War, 1920: The History of a Forgotten Reform,”
43 Mil. Aff. 85 (1979).

28 H. Rept. No. 680, 66™ Cong., 2™ sess. (1920).
29 H, Rept. No. 1049, 66" Cong., 2™ sess. 66 (1920); 59 Cong. Rec. 7834 (1920).
240 41 Stat. 790 (1920).

21 S, Rept. No. 130, 64th Cong., 1% sess. 40 (1916). This report reprints the transcript of
the hearings.



CRS-35

in the Manual for Courts-Martial. Military tribunals have been relatively freein
adoptingwhat ever proceduresthey like, even adopting them after atrial isunderway.

Part of the Articles of War in 1920 appeared to restrict what a President may do
in adopting procedures for military tribunals. Article 38 authorized the President to
prescribe, by regulations, “which he may modify from time to time,” the rules for
cases before courts-martial, courts of inquiry, military commissions, and other
military tribunals. Congress directed that these regulations “shall, in so far as he
shall deem practicable, apply the rules of evidence generally recognized in the trial
of criminal cases in the district courts of the United States.” Moreover, “nothing
contrary to or inconsistent with these articles shall be so prescribed.” All rulesmade
pursuant to Article 38 were to be placed before Congress each year.?? Those
provisions imposed certain rules and standards on the President. In subsequent
military tribunals, including the trial of the German saboteurs in 1942 and the
Y amashita case in 1945, Presidents and military commanders devised rules and
procedures that departed widely from these earlier statutory standards.

During World War I, Lothar Witzke entered the United States at the Mexican
border. Although he had a Russian passport, he was a German spy using the alias
Pablo Waberski on amission to commit sabotage against certain American targets.
he was picked up by army officials in Nogales, Arizona and brought to Fort Sam
Houston in San Antonio, Texas, where he faced amilitary tribunal of two brigadier
generalsand three colonels. Hewas charged with violation Article of War 82: “ Any
person who in time of war shall be found lurking or acting as a spy in or about any
of the fortifications, posts, quarters, or encampments of any of the armies of the
United States, or elsewhere, shall betried by ageneral court-martia or by amilitary
commission, and shall, on conviction thereof, suffer death.” Two-thirds of the
tribunal — a sufficient number — found him guilty.?*

An opinion by Attorney General Thomas W. Gregory in 1918 understood that
Waberski was a Russian national sent to the United States by the German
ambassador to Mexico to function asa German agent or spy. It was believed that he
intended to explode and wreck munition barges, powder magazines, and other war
utilitiesinthe United States. At the moment hetouched foot on U.S. territory hewas
apprehended by military authorities and had not entered any camp, fortification or
other U.S. military facility. Martial law had not been declared at Nogales or
anywhere else in the United States, and the regular federal civilian courts were
functioning in that district.

Relyingin part on Ex parte Milligan, Gregory concluded that Witzke could not
betried by amilitary tribunal because he had been apprehended in U.S. territory not

222 41 Stat. 794 (1920).

23 Henry Landau, The Enemy Within: The Inside Story of German Sabotage in America
112-27 (1937).
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under martial law, and had not entered any camp, fortification, or other U.S. military
premise.** Even without Milligan, Gregory said, the provisions of the Constitution

would themselves plainly bring us to the same conclusions as those set forth in
the opinion of the court in that case, namely, that in this country, military
tribunals, whether courtssmartial or military commissions, can not
constitutionally be granted jurisdiction to try persons charged with acts or
offenses committed outside of the field of military operations or territory under
martial law or other peculiarly military territory, except members of the military
or naval forces or those immediately attached to the forces such as camp
followers.>*

Gregory aso pointed to Article 29 of the Hague Convention of 1917: “ A person
can only be considered a spy when acting clandestinely or on false pretences [sic]
obtains or endeavors to obtain information in the zone of operations of abelligerent
withtheintent of communicating it to ahostile party.”**® Gregory added: “ Obviously
Waberski does not fit into these definitions.” 2

Inthe Nazi saboteur case of 1942 (discussed next), defense counsel seized upon
Gregory’ sopinion to argue that the eight Germans could not be charged with spying
if their activities were not in a theatre of operations. Gregory had said: “in this
country, military tribunals, whether courts-martial or military commissions, can not
constitutionally be granted jurisdiction to try persons charged with acts or offences
committed outside of the field of military operations or territory under martial law
or other peculiarly military territory, except members of the military or naval forces
or those immediately attached to the forces such as camp followers.”?*®

To minimize the damage done by Gregory’ s language, the Justice Department
on July 29, 1942 — in the midst of the Nazi saboteur trial — released a previously
unpublished Attorney General opinion, dated December 24, 1919, taking theopposite
position. Attorney General A. Mitchell Palmer reversed Gregory on the basis of new
facts. Witzke was a German citizen, not a Russian national, and it was now
determined that he was found “lurking or acting as a spy.” The military tribunal
therefore had jurisdiction to try him under Article 82.%° What the defense had relied
on in the Nazi saboteur case was now without value.

24 31 Op. Att'y Gen. 356 (1918).
2 |d. at 361.

26 |d. at 363. Gregory said the Hague Convention of 1917, but he must have meant 1907;
36 Stat. 2303 (1907).

247 31 Op. Att’y Gen. at 363

28 |d. at 361. For thedefense attorney’ s position, see RG 153, Records of the Office of the
Judge Advocate General (Army), Court-Martial Case Files, CM 3341178, 1942 German
Saboteur Case, National Archives, College Park, Md., at 2796 (hereafter “1942 Military
Tribunal).

24940 Op. Att'y Gen. 561 (1919), released for publication July 29, 1942,
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The Nazi Saboteur Case

In June 1942, eight German saboteurs reached the United States by submarine,
intent on using explosives against railroads, factories, bridges, and other strategic
targets. Within amatter of weeksthey wererounded up. President Roosevelt issued
aproclamation to create amilitary tribunal, which amonth later found the eight men
guilty. Beforethetribunal could reach averdict, the Germans sought awrit of habeas
corpus from the civil courts. That avenue was blocked when the Supreme Court, in
Ex parte Quirin (1942), upheld the jurisdiction of the tribunal. Late in 1944 the
Roosevelt Administration apprehended two more German spies, but this time it
decidedthat thetribunal of 1942 wasfundamentally flawed and sel ected another type
of military proceeding.?®

Why a Tribunal?

At the time that FBI agents were interrogating one of the 1942 German spies,
George Dasch, they planned to arraign him and the other seven beforeadistrict judge
and try themin civil court. A tribunal was selected for two reasons. After agreeing
to go into civil court and plead guilty, Dasch said he now intended to go into court
and tell the entire story, which would include hisdecision to turn himself in and help
the government apprehend hiscolleagues.?®* Theadministration, having taken credit
for locating the saboteurs so quickly, did not want it publicly known that one had
turned himself in and fingered the others, nor did it want to broadcast how easily
German U-boats had reached American shores undetected.

The second reason for amilitary tribunal wasthelevel of punishment sought by
the administration. The statute on sabotage carried amaximum 30-year penalty, but
the men had not actually committed sabotage. In his memoirs, Attorney General
Francis Biddle concluded that an indictment for attempted sabotage probably would
not have been sustained in a civil court “on the ground that the preparations and
landings were not close enough to the planned act of sabotage to constitute
attempt.”?? Federal prosecutors could add the charge of conspiracy to commit
crimes, but the maximum penalty was only three years.”*® Maj. Gen. Myron C.
Cramer, Judge Advocate General of the Army, anticipated that adistrict court would
impose a sentence of no more than two years and afine of $10,000 for conspiracy to
commit a crime.”*

%0 For greater detail on the Nazi saboteurs, see CRS Report RL31340, Military Tribunals:
The Quirin Precedent, by Louis Fisher, and Louis Fisher, Nazi Saboteurs on Tria (2003).

%1 1942 Military Tribunal, at 541-42, 548, 677, 2546.
%2 Francis Biddle, In Brief Authority 328 (1962).
253 Id

%% Memorandum for the Assistant Chief of Staff, G-2, June 28, 1942, by Maj. Gen. Myron
C. Cramer, at 4, in “German Saboteurs’ file, RG 107, Office of the Secretary of War,
Stimson “Safe Files,” National Archives, College Park, Md. (hereafter “ Stimson’s Safe
File").
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President Roosevelt wasintent on adeath penalty, and for that reason supported
a military tribunal. He referred to the death penalty as “amost obligatory.”*°
Roosevelt said that “without splitting hairs’ he could see no difference between this
case and the hanging of Major André. Hewarned Biddle: “i.e., don’t split hairs, Mr.
Attorney General.”%*

On July 2, 1942, Roosevelt issued Proclamation 2561 to create a military
tribunal. The initial paragraph stated that for the safety of the United States it was
necessary to try the eight Germans“in accordancewith thelaw of war.”*’ Reference
to“law of war” wascrucial. Had Roosevelt cited the Articles of War, he could have
triggered the statutory procedures established by Congress for courts-martial. The
category “law of war,” undefined by statute, represented amore diffuse collection of
principles and customs developed in the field of international law. Dating back to
Article of War 15 crafted by Judge Advocate General Crowder, Congress took note
of the law of war in this manner: “The provisions of this chapter conferring
jurisdiction upon courts-martial do not deprivemilitary commissions, provost courts,
or other military tribunals of concurrent jurisdiction with respect to offenders or
offenses that by statute or by the law of war may be tried by military commissions,
provost courts, or other military tribunals.”*®

AlsoonJuly 2, 1942, Roosevelt issued amilitary order appointing the members
of the tribunal, the prosecutors, and the defense counsel.*® All of the men were
subordinate to the President: the seven generals who sat on the tribunal, the two
prosecutors (Attorney General Biddle and Judge Advocate General Cramer), and the
colonels who served as defense counsel.

The military order empowered the tribunal to “ make such rulesfor the conduct
of the proceeding, consistent with the powers of military commissions under the
Articles of War, as it shall deem necessary for a full and fair trial of the matters
beforeit.” Thislanguage freed the tribunal from the specific procedures enacted by
Congress and the Manual for Courts-Martial. Instead of procedures established in
advance, the tribunal would create rules over the course of thetrial. Cramer told the
tri bunzgl(lj that it had discretion “to do anything it pleases; there is no dispute about
that.”

Roosevelt’s order directed that the trial record, including any judgment or
sentence, be transmitted “directly to me for my action thereon.” This marked a
significant departure from military trials. Under Articles of War 46 and 50v2, any
conviction or sentence by amilitary court was subject to review within the military

25 Memo from Roosevelt to Biddle, June 30, 1942, PSF, “ Departmental File, Justice, 1940-
44" Box 46, FDR Library, Hyde Park, N.Y.

%6 Biddle, In Brief Authority, at 330.
%7 7 Fed. Reg. 5101 (1942).

2% 10 U.S.C. § 821 (2000).

29 7 Fed. Reg. 5103 (1942).
201942 Military Tribunal, at 991.
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system, including the Judge Advocate Generd’s office. That avenue was closed
because Cramer participated as co-prosecutor.

The military tribunal met from July 8 to August 1, 1942. The government
charged the eight Germans with four crimes: one against the “law of war,” two
against the Articles of War (81st and 82d), and one involving conspiracy. Thefirst
specified that the men, acting on behalf of abelligerent enemy action, “ secretly and
covertly passed, in civilian dress, contrary to the law of war,” through military lines
for the purpose of committing actsof sabotage. Article81 concerned effortsto assist
the enemy, including giving intelligencetoit. Article 82 referred to personsintime
of war “found lurking or acting as a spy” in or about military fortifications and
installations.

Interlude in Civil Court

On July 21, the twelfth day of the trial, Col. Kenneth Royall for the defense
decided it wastimeto test the civil courts. Hefirst met with Justice Hugo Black at
the Justice’s home in Alexandria, Va., leading to a meeting on July 23 at Justice
Owen Roberts's farm outside Philadelphia. In attendance at the farm were Biddle,
Cramer, Black, and Royall’s co-counsel, Col. Cassius M. Dowell. After calling
Chief Justice Harlan Fiske Stone and other Justices, the Court agreed to hold oral
argument on July 29.%%

When thetribunal resumed on July 24, Royall could anticipate a hearing by the
Supreme Court but he had yet to present the issue to lower courts. He managed to
get papers to the district court for awrit of habeas corpus and was turned down on
July 28, at 8 p.m. District Judge James W. Morrisissued abrief statement denying
permission for the writ, stating that the defendants came within a category —
subjects, citizens, or residents of anation at war with the United States— that, under
Roosevelt’s proclamation, is “not privileged to seek any remedy or maintain any
proceedings in the courts of the United States.” Judge Morris did not consider Ex
parte Milligan controlling under the circumstances of the Germans.*?

Oral argument before the Supreme Court began at noon the next day, with the
Justicesinadequately prepared to decide questionsthey rarely considered, including
the Articles of War and the law of war. The briefs submitted by the two sides are
dated July 29, the same day that oral argument began. The Justices and their clerks
thus lacked the time to independently research the principal issues. The first
difficulty for Royall wasto explain how he could be before the Court without action
by the appellate court. The Court let Royall proceed after he promised to get papers
to the D.C. Circuit.*?

%1 “The Reminiscences of Kenneth Clairborne Royall,” Oral History Research Office,
Columbia University, 1964, at 35-38; Fisher, Nazi Saboteurson Trial, at 64-68.

%2 Ex parte Quirin, 57 F.Supp. 431 (D.C.C. 1942).

263 “petition for Writ of Certiorari to the Court of Appeals for the District of Columbia,”
reprinted in 39 Landmark Briefs and Arguments of the Supreme Court of the United States
(continued...)
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Another problem was the possible disqualification of several Justices because
of personal interests. Justice Frank Murphy had already recused himself because of
his status as an officer in the military reserves. Chief Justice Stone’s son, Lauson,
was part of the defenseteam. Biddle argued that Stone could sit because his son had
not participated in the habeas corpus proceedings. Stone asked the defense if they
concurred with that argument and Royall replied: “We do.”?*

There were grounds for Justices Felix Frankfurter and James F. Byrnes to
disqualify themselves. On June 29, two days after the eight Germans had been
rounded up, Frankfurter reportedly told Secretary of War Henry Stimson over dinner
that the contemplated military tribunal should be composed entirely of soldiers, with
no civiliansincluded. Long beforethe Court agreed to hear the case, Frankfurter had
already staked out a position that favored the government. Also, Byrnes had been
serving as adefacto member of the Roosevelt Administration, working closely with
Roosevelt and Biddle by giving advice on draft executive orders, awar powers hill,
and offering to get bills out of committee and onto the floor for passage.®® Yet
Frankfurter and Byrnes participated in the case.

The 72-page brief submitted by Royall and Dowell challenged the validity of
Roosevelt’ s proclamation creating the tribunal and his military order appointing the
tribunal members. The 93-page brief by Biddle and Cramer argued that the eight
Germans were not entitled to have accessto U.S. courtsfor the purpose of obtaining
writs of habeas corpus. They insisted that the manner of dealing with the saboteurs
lay exclusively with the President, and neither Congress nor the judiciary could
interfere with his decisions. “The President’s power over enemies who enter this
country in time of war, as armed invaders intending to commit hostile arts, must be
absolute.”?*® Biddle pressed that point later in oral argument, advising the Court that
in some instances a President as Commander in Chief could act in ways that even
Congress could not control. Chief Justice Stone interrupted: “We do not have to
cometo that? Biddle agreed: “Y ou do not have to come to that.” %’

Royall took the position that Congress possessed the constitutional authority to
legislateon military courtsand military tribunal s, and that any action by the President
contrary to statutory standards would be invalid. He first pointed to language in
Article of War 38 that authorized the President, by regulation, to prescribe the
procedure for cases before courts-martial, courts of inquiry, military commissions,
and other military tribunals, but “nothing contrary to or inconsistent with these
Articles shall be so prescribed.”*® Royall told the Court that Article 38 directed the
President to prescribetherulesof procedure. Instead, Roosevelt had transferred that

263, continued)
296, 498-500 (1975) (hereafter “Landmark Briefs’).
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function to the military tribunal. Also, the Articles of War required unanimity for a
death penalty. Roosevelt’'s proclamation allowed a two-thirds majority. Royall
pointed to the review procedure in Article 46, which required the trial record of a
general court-martial or amilitary tribunal to be referred to a staff judge advocate or
the Judge Advocate General for review. Article 50%2 provided for examination by
aboard of review. Y et Roosevelt’ s proclamation provided that thetrial record of the
military tribunal come directly to him as the final reviewing authority.

The Per Curiam

After oral argument concluded on July 30, the Justices met in conference to
discuss the best course of action. At noon the following day, Chief Justice Stone
read ashort per curiam that upheld the jurisdiction of the military tribunal. Defense
lawyers carried the papers from the D.C. Circuit to the Supreme Court only a few
minutes before Stone spoke. The petition for certiorari was not filed in the Court
until 11:59 am. on July 31. One minute later the Court convened, granted cert, and
issued itsper curiam decision.?® In granting cert, the Court denied motionsfor leave
to file petitions for writs of habeas corpus and affirmed the decision of the district
court.

In announcing its decision, the Court said that it was acting “in advance of the
preparation of afull opinion which necessarily will require a considerable period of
time for its preparation and which, when prepared, will be filed with the Clerk.”2"
A quick per curiam was necessary because the work of the tribunal had been put on
hold. It took the Court three months to draft a decision that would avoid any
concurrences or dissents, even though the Justices were aware that Roosevelt had
violated several Articles of War.?"

The tribunal, which concluded its proceedings on August 1, decided that all
eight men were guilty and deserved the death penalty. Roosevelt approved the death
penalty for six but chose prison sentencesfor Dasch and Peter Burger. Thesix were
electrocuted on August 8. With six of the saboteurs dead, the Court’s full opinion
could not imply that its per curiam rested on questionable legal grounds or that the
administration had not acted with full authority. Stone wrote to Frankfurter on
September 10 that he found it “very difficult to support the Government’'s
construction of thearticles[of war].” Hewas concerned that it “ seemsamost brutal
to announce thisground of decision for thefirst time after six of the petitioners have
been executed and it istoo late for them to raise the question if in fact the articles as
they construe them have been violated.” Only after the war, he said, would the facts
be known, with release of thetrial transcripts and other documentsto the public. By

%9 General Myron C. Cramer, “Military Commissions: Trial of the Eight Saboteurs,” 17
Wash. L. Rev. & State Bar. J. 247, 253 (1942).

210 Ex parte Quirin, 63 S.Ct. 1-2 (1942). The per curiam also appears as a footnote in Ex
parte Quirin, 317 U.S. 1, 18-19 (1942)

27 Fisher, Nazi Saboteurson Trial, at 109-21.
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that time, Dasch and Burger could challenge the proceedings successfully, which
“would not place the present Court in avery happy light.” %

The Full Opinion

Released on October 29, 1942, the full opinion concluded that the secrecy
surrounding the trial made it impossible for the Court to judge whether Roosevelt’s
proclamation and order violated or were in conflict with the Articles of War.?” In
one his memos, Frankfurter offered the view that “there can be doubt that the
President did not follow” Articles of War 46 through 53. He had “ not a shadow of
doubt” that Roosevelt “did not comply with Article 46 et seq.” %™

The Court’s full opinion chose not to address certain questions. Did Herbert
Haupt lose his U.S. citizenship because “ he elected to maintain German allegiance
and citizenship?’?®> The Court found it unnecessary to decide that issue. It also
made it clear that it was not concerned “with any question of guilt or innocence of
petitioners.”?”® 1t decided that President Roosevel t had exercised authority “ conferred
upon him by Congress,” as well as whatever authority the Constitution granted the
President.?”

Could the President act independently under his interpretation of inherent or
implied power, even to the extent of acting contrary to congressional policy as
expressed in statute? The Court blocked that inquiry: “It is unnecessary for present
purposes to determine to what extent the President as Commander in Chief has
congtitutional power to create military commissions without the support of
Congressional legislation.”*"®

The Court distingui shed between * lawful combatants’ (uniformed soldiers) and
“unlawful combatants” (enemies who enter the country in civilian dress). The
former, when captured, are detained as prisoners of war. The latter, said the Court,
are subject to trial and punishment by military tribunal.?”® Although the Court
declined to address Haupt’s status as a U.S. citizen, it made it clear that U.S.

212 |_etter from Stoneto Frankfurter, September 10, 1942, Felix Frankfurter Papers, Library
of Congress.

213 Ex parte Quirin, 317 U.S. at 46-47.

214 “Memorandum of Mr. Justice Frankfurter, In re Saboteur Cases,” Papers of William O.
Douglas, Box 77, Library of Congress (emphasisin origina).

2> Ex parte Quirin, 317 U.S. at 20.
2 1d. at 25.

2 1d. at 28.

28 1d. at 29.

2 |d. at 30-31.
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citizenship of an enemy belligerent “does not relieve him from the consequences of
abelligerency which is unlawful becausein violation of the law of war.”?°

Asfor Ex parte Milligan, the Court drew adistinction between the facts of that
case and the Nazi saboteurs. Milligan wasaU.S. citizen who had resided in Indiana
for 20 years; he did not reside in any of the rebellious states and was not an enemy
combatant entitled to POW status or subject to the penalties imposed on unlawful
belligerents.®' He was a “non-belligerent, not subject to the law of war.” %

Did Roosevelt’s proclamation and military order conflict with Articles 38, 43,
46, 50v2, and 70? The Court held that the secrecy surrounding the trial and
proceedings before the tribunal “will preclude a later opportunity to test the
lawfulnessof the detention.” %* Secrecy denied the Justicesessential information, but
over time the record of the tribunal would become available and cast doubt on the
Court’ s decision.

The Court was unanimous in deciding that the Articlesin question “could not
at any stage of the proceedings afford any basisfor issuing the writ.”?** Although of
onemind onthat point, the Justices divided on thelegal reasoning: “amajority of the
full Court are not agreed on the appropriate grounds for decision.” Some Justices
believed that Congress did not intend the Articles of War to govern a presidential
military tribunal convened to try enemy invaders. Others concluded that the military
tribunal wasgoverned by the Articlesof War, but that the Articlesin question did not
foreclose the options selected by President Roosevelt.?

Evaluating the Decision

The popular press generally gave great credit to the Court for hearing and
deciding the case. An editorial in the Washington Post said that “ Americans can
have the sati sfaction of knowing that evenin atime of great national peril wedid not
stoop to the practices of our enemies.”® The New York Times predicted that the full
opinion, “which will be made public later on, will go into our constitutional history
besides the Milligan decision, delivered in 1866.”%" The Times added: “We had to
try them because afair trial for any person accused of crime, however apparent his

20 1d. at 37.

2L d. at 45.

282 Id

23 |d. at 47.
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%6« Justice Is Done,” Washington Post, Aug. 9, 1942, at 6.
%87 “Motions Denied,” New York Times, Aug. 1, 1942, at 10.
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guilt, isone of the things we defend in thiswar.”?*® Much of the scholarly comment
appeared after the per curiam but before the full opinion.?

The most penetrating analysis of Quirin was prepared by Frederick Bernays
Wiener, Frankfurter’ sformer student at Harvard Law School but by 1942 a national
expert on military law. Wiener’ sthree analyses, sent to Frankfurter on November 5,
1942 and January 13 and August 1 of 1943, found serious deficiencies with the
decision. Thefirst |etter creditsthe Court for taking “the narrowest — and soundest
— ground” by holding that the German saboteurs were “war criminals (or unlawful
belligerents) as that term is understood in international law” and that, “under
established American precedentsdating back through the Revol ution, violatorsof the
laws of war are not entitled, as a matter of constitutional right, to a jury trial.”*®°
Wiener complimented the Court for confronting some of the “extravagant dicta’ in
themagjority’ sopinionin Milligan, and agreed with the Court that Haupt’ scitizenship
wasirrelevant in deciding the tribunal’ s jurisdiction to try him.”*

At the same time, Wiener criticized the Court for creating “a good deal of
confusion as to the proper scope of the Articles of War insofar as they relate to
military commissions.” Weaknessesinthedecisionsflowed“inlargemeasure” from
the administration’s disregard for “amost every precedent in the books” when it
established the military tribunal.*? He “parted company” with the Court’s“careless
or uninformed handling” of the Articles of War. During the Civil War, he said,
tribunals had repeatedly and improperly assumed jurisdiction over offenses better
handled by courts-martial .**

To Wiener, it seemed “too plain for argument” that Article 46 required “legal
review of arecord of trial by military commission before action thereon by the
reviewing authority; that the President’ spower to prescriberulesof proceduredid not
permit him to waive or override this requirement; that he did in fact do so; and that
he disabled his principal legal advisers [the Judge Advocate General] by assigning
to them thetask of prosecution.”?** Wiener denied that Roosevelt’ s actions could be
justified under his powersas Commander in Chief or by invokingimplied or inherent
executive authority: “1 do not think any form of language, or any talk about the
President’s inherent powers as Commander in Chief, is sufficient to justify that
portion of the precept, which, in my considered judgment, was palpably illegal .”?*

28 “They That Take the Sword,” New York Times, Aug. 9, 1942, at 10.

29 See CRS Report RL31340, Military Tribunals: The Quirin Precedent, by Louis Fisher,
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Writing in 1947, constitutional scholar Edward S. Corwin viewed Quirin as
“little more than a ceremonious detour to apredetermined end.”?* Alpheus Thomas
Mason, in his book on Chief Justice Stone and in alaw review article, explained
Stone’s dilemma in drafting an opinion that would do the least damage to the
judiciary. The Court could do little other than uphold the jurisdiction of thetribunal,
being “somewhat in the position of a private on sentry duty accosting acommanding
general without his pass.”*’ Stone was well aware that the judiciary was “in danger
of becoming part of an executive juggernaut.”#®

In 1953, when the Court was considering whether to sit in summer session to
hear the espionage case of Ethel and Julius Rosenberg, someone recalled that the
Court had sat in summer session in 1942 to hear the saboteur case. Frankfurter
wrote: “We then discussed whether, asin Ex parte Quirin, 317 U.S. 1, we might not
announce our judgment shortly after the argument, and file opinionslater, inthefall.
Jackson opposed this suggestion al so, and | added that the Quirin experiencewas not
ahappy precedent.”®® In an interview on June 9, 1962, Justice Douglas expressed
his misgivings with the process: “The experience with Ex parte Quirin indicated, |
think, toal of usthat it isextremely undesirable to announce adecision on the merits
without an opinion accompanying it. Because once the search for the grounds, the
examination of the grounds that had been advanced is made, sometimes those
grounds crumble.” 3

To Michal Belknap, Chief Justice Stone went to “such great lengths to justify
Roosevelt’s proclamation” that he preserved the “form” of judicial review while
“gutt[ing] it of substance.”** David J. Danelski regarded the full opinion in Quirin
as“arushto judgment, an agonizing effort to justify afait accompli.”3* The opinion
signaled a victory for the executive branch but, for the Court, “an institutional
defeat.”** The lesson for the Court isto “be wary of departing from its established
rules and practices, even in times of nationa crisis, for at such times the Court is
especially susceptible to co-optation by the executive.” 3

2% Edward S. Corwin, Total War and the Constitution 118 (1947).
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Another Submarine in 1944

In 1944, Nazi Germany brought other saboteurs to the United States by
submarine, this time landing two on the coast of Maine. Likethe earlier eight, the
two men had afalling out and were picked up by the FBI in New Y ork City, William
Colepaugh on December 26 and Erich Gimpel four dayslater. Initialy, it appeared
that they would betried in the same manner asin 1942: by amilitary tribunal sitting
on the fifth floor of the Justice Department, and with Biddle and Cramer leading the
prosecution.®®

Secretary of War Stimson, who had objected in 1942 to Biddle and Cramer
acting as prosecutors, thistime intervened forcefully to block their participation. In
his diary, Stimson expressed contempt for Biddle's need for the spotlight: “Itisa
petty thing. That little man is such asmall man and so anxiousfor publicity that he
is trying to make an enormous show out of this performance — the trial of two
miserable spies.”3®

Stimson was successful in persuading Roosevelt to shift the burden to
professionalsinthemilitary. OnJanuary 12, 1945, Roosevelt issued amilitary order
that empowered the commanding generals, under the supervision of the Secretary of
War, to appoint military tribunals for the trial of Colepaugh and Gimpel. Unlike
1942, the trial record would not go directly to the President. The review would be
processed within the Judge Advocate General’s office: “The record of the trial,
including any judgment or sentence, shall be promptly reviewed under the procedures
established in Article 50% of the Articles of War.”3"’

Appointments to the seven-man tribunal were made by Maj. Gen. Thomas A.
Terry, commander of the Second Service Command. He also selected the officers
to serve as prosecutors and defense counsel. In addition to the military personnel,
two lawyersfrom the Justice Department assi sted with the prosecution.*®® Biddle had
no role as prosecutor, and Cramer was limited to hisreview function withinthe JAG
office. Thetrial took place not in Washington, D.C. but at Governors Island, New
York City.3*®

On February 14, 1945, the tribunal sentenced Colepaugh and Gimpel to death
by hanging. The verdicts and sentencing went to General Terry, as the appointing
office, and fromtheretothe Judge Advocate General’ soffice.° President Roosevelt
died on April 12, before the executions could be carried out. On May 8, President

%5 Fisher, Nazi Saboteurs on Trial, at 138-44. Gimpel wrote a book on his experience.
First published in Great Britain under the title Spy for Germany, it was published in the
United States in 2003 and retitled Agent 146: The True Story of Nazi Spy in America.

%% Diary of Henry L. Stimson, Jan. 5, 1945, Roll 7, at 18-19, Library of Congress.
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Harry Truman announced the end of the war in Europe, and the following month he
commuted the death sentencesto lifeimprisonment.®'* 1n 1955, the U.S. government
released Gimpel and deported him to Germany.*? Colepaugh, without success,
initiated a habeas corpus action from prison, arguing that he should not have been
tried by amilitary tribunal.**® He was paroled in 1960.3*

Other World War Il Tribunals

Other military tribunalswere used during and shortly after World War I1. With
martial law in Hawaii, traditiona constitutional privileges, including the writ of
habeas corpus and theright to betried in civil court, were set aside. Tribunalswere
used to try and convict enemy war criminals, raising principles of command
responsibility that would later be altered when judging American commanders in
Vietnam.

Martial Law in Hawaii

After the December 7, 1941 attack on Pearl Harbor by Japan, Governor Joseph
B. Poindexter issued a proclamation transferring al governmental functions
(including judicial) to the Commanding General of the Hawaiian Department. He
called upon the Commanding General to prevent an invasion and to suspend the
privilege of the writ of habeas corpus.®® On that same day, the Commanding
Genera assumed therole of “Military Governor” and created two forms of military
tribunal to try any case involving an offense against federal law, Hawaiian law, “or
the rules, regulations, orders or policies of the military authorities.” These military
courtsincluded provost courts, which were authorized to impose fines up to $5,000
and imprisonment for up to five years, and amilitary tribunal empowered to decide
more severe sentences, including the death penalty.®® The Commanding General
cabled President Roosevelt about the declaration of martial law and the suspension
of the writ of habeas corpus and received Roosevelt’s approval >’

Several challengesto martial law and the suspension of habeas corpus reached
the federal courts. Oneinvolved a petition for awrit filed on February 19, 1942, by
Clara Zimmerman, who claimed that her husband, Hans, had been unlawfully

1 “Truman Commutes to Life Terms Death Sentences of Two Spies,” New York Times,
June 24, 1945, at 1.

312 “‘44 Nazi Spy Landed in U-boat is Deported to West Germany,” New York Times, Aug.
13, 1955, at 15.
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315 Garner Anthony, “Martial Law in Hawaii,” 30 Cal. L. Rev. 371, 371-72, 392-93 (1942).
316 1d. at 393-94.
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detained and imprisoned by military authorities. Both were U.S. citizens. District
Judge Delbert E. Metzger denied the writ on the ground that military orders had
forbade itsissuance: “1 feel that the court is under duress by reason of the order and
not free to carry on the functions of the court in a manner in which the court
conceivesto beits duty.” '

On December 14, 1942, the Ninth Circuit affirmed the denial of the petition,
holding that the Governor of Hawaii was authorized to suspend until further notice
the privilege of the writ of habeas corpus. The court relied on Section 67 of the
Hawaiian Organic Act.** Although no charges had been filed against Zimmerman,
the military kept him in prison. The Ninth Circuit said that civil courts, “in
circumstances like the present, ought to be careful to avoid idle or captious
interference.” ¥ Civil courts“areill adapted to copewith an emergency of thiskind.
Asarulethey proceed only upon formal charges.” Under this reasoning, so long as
the government pressed no charges, it could hold Zimmerman indefinitely, or at |east
to the end of martial law.

In a dissent to the Ninth Circuit ruling, Judge Bert Emory Haney said that
military government “is not expressly recognized in the Constitution and is wholly
and entirely contrary to the form of government provided for therein.”3*
Government by a commanding officer, he noted, “is of course not government by
executive, legislative and judicial branches, the kind of government provided for in
the Constitution.”*# To the extent that a military government could exist by reason
of “necessity,” the question of whether a particular military action was necessary
represented a* question of fact” that courts were competent to judge, “ depending on
the existence of factsintheterritory.”3* Later, the Supreme Court denied review on
the ground that the case was moot, “it appearing that Hans Zimmerman . . . has been
released from the respondent’ s custody.” 3%

In August 1942, Ingram M. Stainback replaced Poindexter as Governor. The
United States had carried off the very successful Battle of Midway in June 1942,
inflicting such heavy damage on the Japanese fleet that it was commonly understood
that the danger of aland invasion of Hawaii no longer existed. Stainback wasintent

38 Anthony, “Martial Law, Military Government and the Writ of Habeas Corpus in
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on shifting political power from martial law to civilian authority.®® Shortly after his
inauguration, military authorities issued a general order on August 31, returning to
the Hawaiian courts* criminal prosecutions and civil litigation to the extent that war
conditions permit.” The privilege of habeas corpus remained suspended, however,
and martial law still prevailed. The general order specified the type of criminal
proceeding and civil suit that would remain within the jurisdiction of the military.®®
A compromise worked out between the Interior and Justice Departments shifted a
number of functions to the civil government.®*’

Proclamations on February 8, 1943, signed by both the Governor and the
Commanding General, restored much of civil authority to Hawaii. With regard to
violations of territorial law and federal law, trial by jury and indictment by grand jury
in the civil courts replaced the provost courts and military tribunals. Nevertheless,
Stainback’ s proclamation included language that “a state of martial law remainsin
effect and the privilege of the writ of habeas corpus remains suspended.”*?® Judicial
proceedings were restored, both criminal and civil, except (1) criminal prosecutions
against members of the armed forces, (2) civil suits against members of the armed
forces, and (3) criminal prosecutions for violations of military orders. The
Commanding General could waivethe last exception for a particular prosecution or
suit.®

JudgeMetzger confronted themilitary’ sdetention of two men, Walter Glockner
and ErwinR. Seifer. Both were Americansof German descent and had been held for
the military for sometime. When petitions for writs of habeas corpus were filed on
their behalf, theU.S. attorney argued that the petitions should be dismissed. Metzger
denied the government’s motion partly on the ground that the proclamation issued
by Stainback on February 8, 1943 had restored both civil government and the writ. 3%
In July 1943, Metzger issued awrit of habeas corpusto have the two men produced
in court. When the military refused, he fined the Commanding General, Robert C.
Richardson, Jr., $5,000 for contempt. The contempt citation found Richardson in
“ open and notorious defiance of the mandate of the court.”*** Theface-off recallsthe
confrontation between Judge Hall and Andrew Jackson.

Richardson upped the ante by issuing an order that prohibited habeas corpus
proceedings, directed Metzger to purge the court’ s records of the contempt citation,
and threatened to punish him either through the provost courts or the military

35 J. Garner Anthony, Hawaii Under Army Rule 22 (1955).
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tribunal .** Asthe dispute escalated, Richardson set Glockner and Seifer free on the
conditionthat they leave Hawaii.®* The Justice Department rushed in and convinced
Richardson to rescind his order, which was done, and asked Metzger to expungethe
contempt judgment and remit thefine. Hedeclined to do that, but did reducethefine
to $100, which President Roosevelt later canceled through a pardon.®*

Metzger wrote about paying a price for asserting an independent voice. Asa
territorial judge, he was appointed to the Hawaiian trial court in 1934 for aterm of
four years and was reappointed in 1938. The following year he received a six-year
appointment to the U.S. district court. In 1945 he was reappointed but failed of
reappointment at the end of the Truman Administration.®*

Other cases of civilians tried by military courts followed. Harry E. White, a
U.S. citizen, was arrested by the military and brought before the provost court on a
charge of embezzlement. Histrial began and ended on the afternoon of August 25,
1942, leading to a guilty judgment and a sentence of five yearsin prison. Although
no appeal from aprovost court judgment wasallowed, the sentencewas|ater reduced
to four years.3*®

White' strial took placed after the Battle of Midway, which removed the threat
of a land invasion of Hawaii. Severa judges of the Hawaiian territorial courts
stipulated that their courts were open and fully capable of taking and deciding
cases.®® Midway helped strengthen the effort to restore civil authority.

U.S. District Judge J. Frank McLaughlin ruled that even if a valid state of
martial law existed in Hawaii in August 1942, White had been deprived of his
constitutional rights under the Fifth and Sixth Amendments. In holding that the
provost court lacked jurisdiction either over White or the subject matter of his case,
McLaughlin relied on both Milligan and Quirin to insist that courtsin time of war or
peace have an obligationto preservethe safeguards of civil liberty.3*® Healso denied
that Poindexter had any authority on December 7, 1941 to transfer or delegate the
judicial power tothemilitary.®* Building onthose positions, McLaughlingranted the
writ and discharged White.
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Judge McLaughlin also handled the case of Fred Spurlock, a black American
brought before aprovost court and charged with assaulting acivilian policeman. The
court found him guilty and sentenced him to five yearsin prison. After he pleaded
for leniency, the court placed him on probation. When he got in trouble again, the
provost court sentenced him to five years at hard labor. That timewas later reduced
by the Military Governor to two and ahalf years. Even though Spurlock’s problems
preceded the Battle of Midway, McLaughlin ruled that the provost court lacked
jurisdiction either over Spurlock or the charge brought against him, and that the
conviction was thus null and void.**

Although Spurlock’ s conduct preceded Midway, McLaughlin did not issue his
decision until June 23, 1944. In abrief per curiam, the Ninth Circuit reversed him,
basing its decision on the Duncan case, discussed next.>" After other Hawaiian
martial law cases had been accepted by the Supreme Court, Genera Richardson
intervened to grant Spurlock a pardon.®*

Lloyd Duncan, acivilian shipfitter employed at the Navy Y ard at Honolulu, was
tried and sentenced to imprisonment by a provost court for assaulting two Marine
sentries on duty at the Navy Yard. By the time the case reached Judge Metzger,
Governor Stainback had issued his proclamation of February 8, 1943, restoring some
powers and functions to civilian agencies, including civil and criminal courts.3*
Metzger decided that martial law could not override civilian institutions unless
Congresspassed specific authorizing legislation.** Heal so held that the Organic Act
gave Governor Poindexter no power to transfer or abdicate his authority to military
officials,®® and that martial law did not lawfully exist in Hawaii in 1943, particularly
after March 10, 1943 (the effective date of Stainback’s proclamation).®*

On November 1, 1944, the Ninth Circuit reversed this decision and also the
ruling by Judge McLaughlin in Harry White's case.®*’ It held that the proclamation
of February 8, 1943, did not have the effect of terminating the suspension of the
privilege of the writ of habeas corpus. Moreover, to the extent that military orders
had restored some power to local courts, it would be“a perversion of thetruth to say
that the courts were ‘open’ during this period — certainly they did not function asa
coordinate or independent branch of the government. So far as they were permitted
to operatethey did so ‘ asagentsof the Military Governor.’”3* On February 12, 1945,
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the Supreme Court granted cert to hear the Duncan and White cases.*® It did not
issue adecision until ayear later, after the war was over. Thus, the wartime legal
scrutiny of martial law in Hawaii functioned entirely at thelevel of district courtsand
the Ninth Circuit.

In 1946, the Supreme Court held that Section 67 of the Organic Act authorized
the Governor of Hawaii, with the approval of the President, to “invoke military aid
under certain circumstances,” but Congress“did not specifically state to what extent
thearmy could be used or what power it could exercise. It certainly did not explicitly
declare that the Governor in conjunction with the military could for days, months or
years close all the courts and supplant them with military tribunals.”**° The term
martial law in Section 67 “carries no precise meaning.”** The Court rejected the
argument of the Justice Department that thelegidlative history of Section 67 revealed
congressional intent “to give the armed forces extraordinarily broad powers to try
civiliansbeforemilitary tribunals.”*? Military trialsof civilianscharged with crimes,
“especially when not made subject tojudicial review, are so obviously contrary to our
political traditions and our institution of jury trialsin courts of law, that the tenuous
circumstances offered by the Government can hardly suffice to persuade us that
Congress was willing to enact a Hawaiian supreme court decision [from 1895]
permitting such aradical departure from our steadfast beliefs.” 3

In reviewing the development of government institutionsin America, the Court
pressed home the fundamental principlethat courts* and their procedural safeguards
areindispensableto our system of government,” and that the framers* were opposed
to governmentsthat placed in the hands of one man the power to make, interpret and
enforce the laws.”**

Trials of Three Japanese Leaders

The Supreme Court also reviewed the use of military tribunals to judge the
wartime conduct of two Japanese generals — Tomoyuki Y amashita and Masaharu
Homma — and Foreign Minister Koki Hirota. Judicia review of military trias
duringWorld War | rarely touched the operations of allied military tribunalscreated
inthe Far East, leading to the execution of 920 Japanese and to prison termsfor some
3,000. AnInternational Military Tribunal in Toyko, sitting from 1946 to 1948, tried
and sentenced 25 prominent Japanesewar criminal s, including PrimeMinister Hideki
Tojo.*®
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Y amashitaand Hommawere charged with permitting atrocitiesagainst civilians
and prisoners of war. The question before the tribunal was whether they were
responsible for the crimes. The Nazi saboteur cases of 1942 and 1945 recognized
that theater commanders could set up military tribunalsand try those who violate the
law of war. Ascommander of the Far Eastern theater, General Douglas MacArthur
directed Lt. Gen. Wilhelm D. Styer to establish thetribunal for Y amashita, and it was
Styer who appointed the prosecutors, defense counsel, and members of the
tribunal .** MacArthur retained control over the charges to be leveled against the
accused and the rules that would govern tribunal procedures.®’

Y amashitawas charged asawar criminal on September 25, 1945. Prosecutors
accused him, as commanding genera of the Japanese 14th Army Group in the
Philippines, of failing to prevent his troops from committing atrocities against the
civilian population and prisonersof war. Hommafaced similar charges. They would
be prosecuted not for what they did but for what they failed to do, not for what they
knew but what they should have known. MacArthur’s aides, tasked with drafting
plansfor amilitary tribunal, realized that there was no precedent for charging afield
commander “with the negligence of duty in controlling his troops.”**® None of the
charges established a direct link between Yamashita and the underlying criminal
aCtS.359

Genera Styer appointed six U.S. army officersto defend Y amashita. They had
only three weeks to prepare for trial, locate witnesses, and conduct research on 123
charges.*® Five American generalssat on thetribunal, none of them lawyers.®** One
of the generalswas designated a“law member” but he was not alawyer.%? Only one
of the generals had extensive combat command experience.**

When the trial began on October 29, 1945, a defense counsel for Y amashita
argued that the charges set forth “no instance of neglect of duty” by him, no acts of
commission or omission that “permitted” the crimes, and that American
jurisprudence did not hold acommanding officer responsiblefor the criminal acts of
subordinates.®* The prosecution responded that the crimes were so flagrant that
“they must have been known” to Yamashita, and that if he did not know “it was
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simply because he took affirmative action not to know.”*® Two prosecution
witnesses attempted to link Yamashita to the atrocities, but the first depended on
hearsay and the second’'s testimony was rebutted by a defense witness. Both
prosecutions witnesses had much to gain personally and financially by cooperating
with U.S. officials.®®

On December 7, 1945, the tribunal found Yamashita guilty as charged and
sentenced him to death by hanging. Twelve international correspondents covering
thetrial voted 12 to zero that Y amashita should have been acquitted.®*’ His counsel
filed an unsuccessful appeal to the Philippine Supreme Court, which ruled that it
lacked jurisdiction over theU.S. army. Defense counsel tel egraphed arequest to the
U.S. Supreme Court for a stay of execution, which was granted.>*®

The Supreme Court divided 6-2 in upholding thetribunal’ sactions. Writingfor
the majority was the author of Quirin, Chief Justice Harlan Fiske Stone. He
emphasized that the Court was “not here concerned with the power of military
commissions to try civilians,” citing Milligan for authority.**® Nor did the Court
attempt to appraise or weigh the evidence introduced at trial, concluding that such
matters were wholly within the competence of the tribunal .*”

Thefirst point raised by the defense was that the cessation of hostilities denied
MacArthur the authority to createthetribunal. Stoneruled that the executive branch
could try individuals who committed violations of the law of war before the
cessation, “at least until peace has been officially recognized by treaty or
proclamation of the political branch of the Government.”** Inresponseto theclaim
by the defensethat thetribunal failed to charge Y amashitawith aviolation of thelaw
of war, Stone found that the charges constituted viol ations of thelaw of war, and that
Yamashita's failure to control his troops deserved inclusion in the law of war.
Severa provisions of the Fourth Hague Convention of 1907, the Tenth Hague
Convention, and the Geneva Red Cross Convention required that troops be
“commanded by a person responsible for his subordinates.”*? Language of that
breadth, however, does not necessarily mean that acommander isliablefor criminal
action by subordinates.

A third point raised by the defense was that the procedures followed by the
tribunal, including the admission of hearsay asevidence, deprived Y amashitaof afair
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trial. Article of War 38 provided that the President could prescribe the procedures
for courts-martial, courts of inquiry, military commissions, and other military
tribunals and shall apply the rules of evidence “generally recognized in the trial of
criminal casesin thedistrict courts of the United States.” Hearsay is not admissible
infederal courts. Y et Stone concluded that Article 38 wasnot “applicableto thetrial
of an enemy combatant by amilitary commission for violationsof thelaw of war.” 3
He pointed to other Articles to show that the procedural safeguards were meant to
apply to U.S. soldiers and personnel that accompany the U.S. military, not to enemy
combatants.** By admitting hearsay and other proceduresthat would not be allowed
in federal court, Stone said the tribunal did not violate “any act of Congress, treaty
or military command defining the commission’s authority.”*

A fourth point raised by the defense wasthat the tribunal failed to give advance
notice of thetrial to aneutral power representing the interests of Japan, as required
by Article 60 of the Geneva Convention. Stone concluded that the requirement for
notice applies only to persons subjected to judicial proceedings for offenses
committed while prisoners of war.*"® It was hisjudgment that Y amashita’ strial did
not violate the requirement for notice.

Justices Frank Murphy and Wiley Rutledge issued lengthy dissents. Murphy
charged that Yamashita's rights under the Due Process Clause of the Fifth
Amendment had been* grossly and openly viol ated without any justification.”*”” The
Due Process Clause, Murphy pointed out, appliesto “any person” who is accused of
afederal crime. No exception “is made as to those who are accused of war crimes
or as to those who possess the status of an enemy belligerent.”3® Murphy said that
Y amashita had been “rushed to trial under an improper charge, given insufficient
time to prepare an adequate defense, deprived of the benefits of some of the most
elementary rules of evidence and summarily sentenced to be hanged.” 3"

Rutledge concluded that the proceedingsand rules of evidence of the' Y amashita
tribunal violated two Articles of War (25 and 38), both of which, he said, applied to
all military commissions and tribunals.®° Article 25 described the process of taking
depositions, and specified that they may beread in evidence before any military court
or tribunal “in any case not capital.” Article 38 required the President to prescribe
procedures for military courts, with the requirement that the procedures (“insofar as
he shall deem practicable”) shall apply the rules of evidence generally recognized in
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the trial of criminal casesin federal court. Article 38 closed with this admonition:
“nothing contrary to or inconsistent with these articles shall be so prescribed.”

It was not in the American tradition, Rutledge said, “to be charged with crime
which is defined after his conduct, alleged to be criminal, has taken place; or in
language not sufficient to inform him of the nature of the offense or to enable him to
make defense.” " He distinguished what the Court did in Quirin, in the middle of
war, with theconditionssurrounding Y amashita strial, after hostilitieshad ceased.**?
A separate section of Rutledge’s dissent concluded that Y amashita's trial was in
conflict withthe Geneva Convention of 1929.%% Inaprivateletter, Rutledge said that
the Y amashita case “will outrank Dred Scott in the annals of the Court.”**

Following the Court’ s decision, defense counsel appealed to President Truman
for clemency. He declined to act, leaving the matter in the hands of the military.*°
MacArthur confirmed the sentence and on February 23, 1946, in a prison camp 30
miles south of Manila, Yamashita was hanged. A. Frank Reel, a member of the
defense team, concluded that Yamashita “was not hanged because he was in
command of troops who committed atrocities. He was hanged because he was in
command of troops who committed atrocities on the losing side.” %

Themilitary tribunal for General Hommabegan in Manilaon January 3, 1946.
Charges against him included the bombing of Manila after it was declared an open
city, the Bataan Death March of 1942, and POW camp abuses, al of the events
occurring during Homma's term as commander-in-chief in the Philippines from
December 8, 1941 to August 15, 1942.%¥" Similar tothe Y amashitatrial, prosecutors
charged that Homma “knew or should have known” of the commission of the
atrocities.®®® The tribunal found Homma guilty on February 11, 1946 for failing to
control the operations of his troops and sentenced him to be hanged. On the same
day, the Supreme Court divided 6-2 in denying the motion for awrit of habeas corpus
to review the tribunal’s action. Justices Murphy and Rutledge were again the
dissenters.®® MacArthur ordered that Homma be shot rather than hanged.>®

Koki Hirota was among 28 defendants tried for war crimes before the
International Military Tribunal for the Far East. He served as Prime Minister from
March 9, 1936 to February 2, 1937, and later as Foreign Minister until he retired in
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1938. During this last assignment Japanese forces marched into China and
committed the atrocities now known as the Rape of Nanking. During a six-week
period, Japanese troops slaughtered more than a quarter million Chinese.** While
Hirotawas not in charge of the military forces, theissue waswhether he knew of the
massacres.®?

In 1948, The Supreme Court reviewed the actions of the International Military
Tribunal for the Far East. Although the tribunal had been created by MacArthur, a
6-1 majority ruled that it acted as the agent of the Allied Powers rather than of the
United States, and that it was therefore not a tribunal of the United States. At the
sametime, the Court acknowledged that MacArthur “ has been selected and isacting
as the Supreme Commander for the Allied Powers,” and that he had set up the
tribunal as the agent of the Allied Powers.**® The Justices held that U.S. courts had
no power or authority to review, affirm, set aside, or annul the judgments and
sentences imposed by the tribunal on the residents and citizens of Japan. A
concurrence by Justice Douglas expressed uneasi nesswith thedecision: “1f no United
States court can inquire into the lawfulness of his detention, the military have
acquired, contrary to our traditions (see Ex parte Quirin, 317 U.S. 1; Inre Yamashita,
327 U.S. 1), anew and alarming hold on us.”** Justice Murphy dissented, but
without publishing hisviews. Justice Rutledge reserved making adecision, allowing
him to announce his vote at a later time. Before he could do that he died on
September 10, 1949. Justice Robert Jackson took no partinthedecision. Hirotawas
executed on December 23, 1948.

Command Responsibility

Military actions by U.S. forces in Vietham raised the question whether
American generals and commanders could be held responsible under the same test
that had been applied to Y amashita, Homma, and Hirota. Within afew yearsof those
trials, however, American judges moved away from the standard that a commander
“should have known” or “must have known.” The test now shifted to whether a
commander knew of atrocities or showed a wanton disregard of what his
subordinates were doing. In the High Command Case in Nuremberg, in October
1948, aU.S. military tribunal noted that a“ high commander cannot keep completely
informed of the details of military operations of subordinates and most assuredly not
of every administrative measure. . . . Criminality does not attach to every individual
in the chain of command from that fact alone. There must be a personal dereliction.
That can occur only where the act is directly traceable to him or where hisfailureto
properly supervise his subordinates constitutes criminal negligenceon hispart.” For
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the latter, “it must be a personal neglect amounting to a wanton, immoral disregard
of the action of his subordinates amounting to acquiescence.”*°

The court-martial of Captain Ernest L. Medina in 1971 charged him with
responsibility for acts of force and violence while interrogating prisoners of war in
Vietham and a failure to exercise control over subordinates who killed
noncombatants. Theinstructionsthat the military judgeissued to the court members
differed markedly from the principle of command responsibility applied to
Yamashita. The judge stated that a commander is responsible “if he has actual
knowledge that troops or other persons subject to his control are in the process of
committing or are about to commit awar crime and he wrongfully fails to take the
necessary and reasonable steps to insure compliance with the law of war.” Mere
presence at the scene “without knowledge” would not suffice. To be found guilty,
itwould beessentia that acommander “ know that hissubordinatesarein the process
of committing atrocities or are about to commit atrocities.” %

Studies during the Vietnam period rejected the principle of command
responsibility under which Y amashita, Homma, and Hirota were tried. Instead of
asserting that acommander “must have known” or “should have known,” there had
to be a showing of actual knowledge of the crime.®*’

The Eisentrager Decision

In 1950, the Court received another casetesting thelegality of military tribunals,
thistime raising the issue whether the executive branch can detain, try, and execute
individuals outside the United States without the independent review of federa
courts. Did nonresident enemy aliens, tried and convicted in China by an American
military tribunal for violations of the laws of war, have aright to awrit of habeas
corpusto U.S. civilian courts? Similar to the situation of martia law in Hawaii, a
lower federal court was willing to place limits on the military, while the Supreme
Court was not.

The D.C. Circuit held that any person deprived of liberty by U.S. officials, and
who can show that his confinement violates a prohibition of the Constitution, has a
right to the writ regardless of whether he is a citizen or not. The appellate court
noted that the Fifth Amendment appliesbroadly to “any person.”**® Thecourt denied
that its decision created a practical problem of transporting the 21 appellants to the
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United States for a hearing, noting that the Supreme Court had decided Quirin
without the personal presence of the German saboteurs.*”®

A 6-3 magjority of the Supreme Court reversed, pointing to factual differences
between the Nazi saboteurs and the 21 appellants. Unlike the eight Germans in
Quirin, these prisoners had never been or lived in the United States, were captured
outside U.S. territory, were tried and convicted by amilitary tribunal sitting outside
the United States for offenses against laws of law committed outside the United
States, and were at all timesimprisoned outside the United States.”® In denying the
writ of habeas corpusand refusing review for these petitioners, the Court looked less
to the constitutional powers of Congress and the President than it did to the meaning
of “any person” in the Fifth Amendment. Writing for the Court, Justice Jackson
remarked that if the Fifth Amendment “invests enemy aiens in unlawful hostile
action against us with immunity from military trial, it puts them in amore protected
position than our own soldiers. . . . It would be a paradox indeed if what the
Amendment denied to Americansit guaranteed to enemies.”**

The analogy here seems overdrawn. American soldierstried by court-martial
have more procedural protections than aliens tried by military tribunal. The issue
was not whether aliensare entitled to superior rightsbut what rightsthey have, if any,
beforeatribunal. The Court declinedto say. Aswith other tribunal casesduring this
period, Jackson said that it was “not for us to say whether these prisoners were or
were not guilty of awar crime, or whether if we were to retry the case we would
agreeto thefindings of fact or the application of thelaws of war made by the Military
Commission.” %

In deciding this type of case, the Court seemed to exclude judicia review of
military tribunals if they were located outside the country. A dissent by Justices
Black, Douglas and Burton accused the Court of fashioning a®wholly indefensible”
doctrine by permitting the executive branch, “ by deciding whether its prisoners will
betried and imprisoned, to deprive al federal courtsof their power to protect against
afederal executive' sillegal incarceration.”*®® To say that petitionersweredenied the
privilege of habeas corpus “solely because they were convicted and imprisoned
overseas’ was to adopt “a broad and dangerous principle.”** The government had
argued that habeas corpus was not available even to U.S. citizens convicted and
imprisoned in Germany by American military tribunals.*®

39 1d. at 968.

% Johnson v. Eisentrager, 339 U.S. 763, 77 (1950).
401 1d. at 783.

402 1d. at 786.

403 1d. at 795.

404 .

45 .



CRS-60

Placing Limits on Military Courts

From 1952 to 1960, the Supreme Court began to consider and adopt restrictions
on military courts, particularly their authority to try U.S. citizens stationed overseas
and members of the military who left the service. Thefirst series of casesinvolved
civilian dependents located overseas. The government charged Y vette Madsen, a
native-born U.S. citizen, with murdering her husband, an officer in the U.S. Air
Force. Shewas convicted in Germany by a military commission consisting of three
U.S. citizens, with review by a military appellate panel of five U.S. citizens. Her
sentencewas 15 years. Inupholding the actions of these military courts, the Supreme
Court examined therelative powersof the President and Congressand concluded that
the President, in the “absence of attempts by Congress to limit the President’s
power,” may in time of war “establish and prescribe the jurisdiction and procedure
of military commissions.”*® The Court further noted: “The policy of Congress to
refrain from legislating in this unchartered area does not imply its lack of power to
legidlate.” 4’

Justice Black penned the sol e dissent, expressing concern for the concentration
of power within the executive branch: *“ Executive officers acting under presidential
authority created the system of courtsthat tried her, promulgated the edicts she was
convicted of violating, and appointed the judges who took away her liberty.”*® He
said that whatever scope is granted to the President as Commander in Chief of the
armed forces, “I think that if American citizens in present-day Germany are to be
tried by the American Government, they should be tried under laws passed by
Congress and in courts created by Congress under its constitutional authority.” %

Subsequent decisions began to narrow the broad scope given to military trials.
In 1955, the Court reviewed the court-martial of an ex-serviceman after he had served
in Korea, been honorably discharged, and returned to the United States. Initially the
Justices supported the military, but Justice Black led the dissentersto insist that the
case be reargued, particularly after the confirmation of John Marshall Harlan as
Associate Justice. After scheduling the rehearing, Chief Justice Earl Warren
announced at conference that he had changed his position, thus shifting the majority
to Black.*?

Writing for the Court, Justice Black invoked Article 111 and the Bill of Rights
to place restrictions on what Congress could do under its Article | powers and what
Presidents may do as Commander in Chief in asserting military authority over
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citizens. The Court ruled that ex-servicemen must betried by federal civil courts.***
Although the case focused on a court-martial, its reasoning can apply to military
tribunals: “We find nothing in the history or constitutional treatment of military
tribunals which entitles them to rank along with Article 111 courts as adjudicators of
theguilt or innocence of peopl e charged with offensesfor which they can be deprived
of their life, liberty or property.”**

A series of lawsuits from 1956 to 1960 tested the constitutionality of using
courts-martial totry civilian dependentsof military personnel living overseas. Inone
case, the wife of an army colonel was tried by a general court-martial in Toyko for
murdering her husband. After she was found guilty and sentenced to life
imprisonment, the Court found no constitutional deficiency tothe proceeding.**® The
decision wasissued on June 11, 1956, just as the Court was completing its business
for theterm. Inasection called a“Reservation,” Justice Frankfurter called attention
to judicial haste: “Doubtless because of the pressure under which the Court works
during its closing weeks,” several arguments “have been merely adumbrated in its
opinion.”** A dissent by Warren, Black, and Douglas was more blunt: “The
guestionsraised are complex, the remedy drastic, and the consequencesfar-reaching
upon the lives of civilians. The military is given new powers not hitherto thought
consistent with our scheme of government. For these reasons, we need more time
than is available in these closing days of the Term in which to write our dissenting
views. We will file our dissents during the next Term of Court.”*

On that same day, the Court held that Clarice Covert could be convicted and
sentenced to life imprisonment by a court-martial in England for the murder of her
husband, an air force sergeant. She was brought to the United States and confined
in afederal prison for women.**® The dissent by Warren, Black and Douglasin the
earlier murdering wife case applied to this case aswell.

The dissenters put pressure on the Court to rehear these cases.*’ Changesin
Court membership helped shift the balance. Sherman Minton stepped down on
October 15, 1956, with William Brennan taking his seat. The Court was further
liberalized with the retirement of Stanley Reed on February 25, 1957. He was
replaced by Stanley Whittaker.

After granting apetition for rehearing, the Court on June 10, 1957 reversed both
decisions of the murdering wives. Whittaker did not participate in this case. The
Court decided that when the United States acts against its citizens abroad, it must act
in accordance with all the limitationsimposed by the Constitution, including Article
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[11 and the Fifth and Sixth Amendments. Citizensmust betried in Articlelll courts,
not military courts.**® Thereasoningisbroad enoughto cover not only courts-martial
but also military tribunals. Dependents of military personnel overseas “could not
congtitutionally be tried by military authorities.”

While acknowledging that the Court had not yet “definitively established to
what extent the President, as Commander-in-Chief of the armed forces,” can
promul gate the procedures of military courtsin time of peace or war, and conceding
that Congress “has given the President broad discretion to provide the rules
governing military trials,” Justice Black struck thiscautionary note: “If the President
can provide rules of substantive law as well as procedure, then he and his military
subordinates exerciselegid ative, executive and judicial powerswith respect to those
subject to military trials. Such blending of functions in one branch of the
Government is the objectionable thing which the draftsmen of the Constitution
endeavored to prevent by providing for the separation of governmental powers.” 4%

Three decisions by the Court in 1960 placed further restrictions on the use of
courts-martial abroad, covering civilian dependentsof military personnd andcivilian
employees of the armed forces.*** Aswith Milligan after the Civil War, the Court
waited years after the conclusion of World War |1 beforeimposing limits on the use
of military courts.

Oneother caseinthe post-World War |1 period deservesmention. U.S. District
Judge Herbert J. Stern was “appointed” by the U.S. ambassador to the Federal
Republic of Germany to sit on an occupation tribunal called the United States Court
for Berlin. By accepting this assignment, Judge Stern seemed to be functioning as
an agent of the executive branch, but he was soon to show his independence as an
Article Il judge.

Judge Stern called the case a criminal proceeding arising out of a hijacking of
a Polish aircraft in 1978 by the defendants. Instead of a scheduled landing in East
Berlin, the plane was forced down in West Berlin. U.S. authorities exercised
jurisdiction over the dispute and convened the United States Court for Berlin.
Defense counsel moved for atrial by jury. The prosecution objected, “ contending
that these proceedings are not governed by the United States Constitution, but by the
requirements of foreign policy and that the Secretary of State, as interpreter of that
policy, has determined that these defendants do not have theright to ajury trial.” 2

The two defendants were Hans Detlef Alexander Tiede and Ingrid Ruske. On
November 30, 1978, Dudley B. Bonsal, senior U.S. district judge, was sworn in as
United States Judge for Berlin. He limited his participation to the promulgation of
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rules of criminal procedure and was succeeded by Leo M. Goodman, former judge
of the United States Court of the Allied High Commission for Germany. Tiedewas
brought before Judge Goodman and advised of hisrightsunder theU.S. Constitution.
Because of Tiede's indigency, Judge Goodman assigned a member of the Berlin
criminal bar to serve as his counsel.

After short stints by Judges Bonsal and Goodman, on January 11, 1979, Judge
Stern became the third United States Judge for Berlin. He appointed American
counsel for the defendants because it was his intention to conduct the trial under
American procedural law, “ although German substantivelaw would apply.” ** When
Judge Bonsal promulgated the rules of criminal procedure for the court, with one
exception he adopted “almost verbatim the Federal Rulesof Criminal Procedure and
the Federal Rules of Evidence.” The exception eliminated jury trias as a
constitutional requirement.*?

The prosecution contended that the U.S. Constitution did not apply to the
proceedingsbecause Berlinwasaterritory governed by military conquest. Moreover,
everything concerning the conduct of an occupation represented a“ political question”
and was thus not subject to review by U.S. courts. The U.S. occupation courts
functioned as an extension of American foreign policy. Whatever rights were
available to individuals brought before the United States Court for Berlin depended
entirely on the decisions of the Secretary of State, and he determined, as a matter of
foreign policy, that the right to ajury trial was not available to the defendants.**

Judge Stern found the arguments of the prosecution “to be entirely without
merit.”**® He cited Ex parte Milligan for this fundamental principle: “ There has
never been atime when United States authorities exercised governmental powersin
any geographical area— whether at war or in times of peace — without regard for
their own Constitution.”**” Constitutional officers, including the Secretary of State,
were subject to constitutional limitations when they exercised the powers of their
office. The “applicability of any provision of the Constitution is itself a point of
constitutional law, to be decided in the last instance by the judiciary, not by the
Executive Branch.”*® Judge Stern called attention to this language from Milligan:

[ The Framers of the American Constitution] foresaw that troubloustimeswould
arise, when rulers and people would become restive under restraint, and seek by
sharp and decisive measuresto accomplish endsdeemed just and proper; and that
the principles of constitutional liberty would be in peril, unless established by
irrepealable law. The history of the world had taught them that what was done
in the past might be attempted in the future. The Constitution of the United
Satesisa law for rulers and people, equally in war and in peace, and covers
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with the shield of its protection all classes of men, at all times, and under all
circumstances. No doctrine, involving more pernicious consequences, was ever
invented by the wit of man than that any of its provisions can be suspended
during any of the great exigencies of government. Such adoctrineleadsdirectly
to anarchy or despotism, but the theory of necessity on whichitisbasedisfalse;
for the government, within the Constitution, has all the powers granted to it,
which are necessary to preserveits existence; as has been happily proved by the
result of the great effort to throw off its just authority.** [Emphasis added by
Judge Stern.]

Judge Stern concluded that the position advanced by the prosecution would have
“dramatic consequences’ not only for Tiede and Ruske but for every person within
theterritorial limitsof theU.S. sector of Berlin. Without constitutional limits, no one
in the sector would have any protection from the “untrammeled discretion” of
occupation authorities. If the Constitution did not apply, there would be no First
Amendment, Fifth Amendment, Sixth Amendment, or even the Thirteenth
Amendment’s prohibition of involuntary servitude. Without the Constitution, the
Secretary of State would havethe power “to arrest any person without cause, to hold
a person incommunicado, to deny an accused the benefit of counsel, to try aperson
summarily and to impose sentence — all as a part of the unreviewable exercise of
foreign policy.”*°

In deciding the questions before him, Judge Stern was not concerned with the
procedures that might be used by aU.S. military tribunal trying acase in wartime or
during the belligerent occupation of enemy territory before war terminates.** The
Tiede case, he said, did not involve spying or aviolation of the laws of war, and he
sat not as an international tribunal but as an American court. He placed Tiede and
Ruske in the category of “friendly aliens,” not as enemy nationas, enemy
belligerents, or POWSs.*** Judge Stern concluded that the Constitution required that
they betried by jury, relying extensively on Justice Black’ sanalysisin the 1957 case
of Clarice Covert.”

Toward the end of the decision, Judge Stern reviewed the prosecution’s
argument that the United States Court for Berlin “is a type of military commission
and defendants tried by a military commission have no right to ajury trial.”** To
support that contention, the prosecution relied principally on the cases of the Nazi
saboteurs and Y vette Madsen, the U.S. citizen convicted in Germany by a military
commission for murdering her husband. He pointed out that the Court in Quirin
found the eight Germans charged with an offense “ against the law of war which the
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Constitution does not require to be tried by jury,”** but that Tiede and Ruske were
not charged with violations of the laws of war, nor were they enemy aliens or
associated with the armed forces of an enemy. Asfor the Madsen case, Judge Stern
noted that the question of her right to ajury trial was never presented nor considered,
shenever claimed theright to ajury trial, and had in fact insisted that she betried by
ageneral court-martial under the Articles of War, which did not provide for trial by
jury.** Moreover, when Y vette Madsen was tried, the United States and Germany
were technicaly still at war.*’

Conclusions

Through the express grants of authority in Article | of the Constitution,
Congressis empowered to create and define military courts, both courts-martial and
military tribunals. William Winthrop, the premier 19th century authority on military
law, wrote: “in generdl, it is those provisions of the Constitution which empower
Congressto ‘declarewar’ and ‘raisearmies,” and which, in authorizing theinitiation
of war, authorize the employment of all necessary and proper agencies for its due
prosecution, from which this tribunal [the military commission] derivesitsorigina
sanction.”*®

Over the years, statutory actions that adopted and modified the Articles of War
demonstrated congressional power. Executive initiatives were taken at times,
including the tribunal s established by General Scott in Mexico, but at every step he
acknowledged Congress as the superior power and conceded that whatever policies
he announced could be countermanded by Congress through the | egislative process.

On anumber of occasions, the executive branch has claimed that the President,
as Commander in Chief, has independent authority to create military tribunals and
determinetheir proceduresand the penaltiesmeted out. Under thisinterpretation, the
President may act without congressional authority or even in the face of statutory
restrictions. The Supreme Court has never accepted that argument. Instead, it has
looked to statutory support for tribunals, as it did in the Nazi saboteur case. It
decided that President Roosevelt had exercised authority “conferred upon him by
Congress,” aswell as whatever authority the Constitution granted the President.**®

Couldthe President act independently, evenin defianceof statutory policy? The
Court found it “unnecessary for present purposes to determine to what extent the
President as Commander in Chief has constitutional power to create military
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commissionswithout the support of Congressional |egislation.”**° Inacknowledging
the power of Congress to define the law of war, the Court also recognized that
Congress might not decide to enact specific rulesfor every occasion: “ Congress has
the choice of crystallizing in permanent form and in minute detail every offense
against thelaw of war, or of adopting the system of common law applied by military
tribunals so far asit should be recognized and deemed applicable by the courts. It
chose the latter course.”**

In 1952, the Court upheld the actions of the President in establishing military
tribunal sand determiningtheir jurisdiction and procedureinthe* absence of attempts
by Congressto limit the President’ s power.” It a'so noted: “ The policy of Congress
to refrain from legidating in this unchartered area does not imply its lack of power
to legislate.” **2

The Court has repeatedly expressed concern about the concentration of power
that would result if the executive branch aone had the power to create military
tribunals. In 1946, it emphasized the important constitutional principle that courts
“andtheir procedural safeguardsareindispensableto our system of government,” and
that the framers “were opposed to governments that placed in the hands of one man
the power to make, interpret and enforce the laws.”**

In the cases that evolved from 1952 to 1957, Justice Black led the Court in
rejecting military trials over civilians. Dissenting in the 1952 Y vette Madsen case,
he objected that executive officers “acting under presidential authority created the
system of courtsthat tried her, promulgated the edi cts she was convicted of violating,
and appointed the judges who took away her liberty.”*** Three years later he wrote
for the Court: “We find nothing in the history or constitutional treatment of military
tribunals which entitles them to rank along with Article 111 courts as adjudicators of
theguilt or innocence of peopl e charged with offensesfor which they can be deprived
of their life, liberty or property.”** Writing for the Court in 1957, he warned that if
the President “ can provide rules of substantive law aswell as procedure, then heand
his military subordinates exercise legisative, executive and judicial powers with
respect to those subject to military trials.” Such a concentration of power, he said,
ran counter to the core constitutional principle of separation of powers.**

Other federal judges have reached the same conclusion. U.S. District Judge
Stern, inthe Tiede case, rejected the government’ s position that the executive branch
can determine by itself the availability of constitutional safeguards, such astheright
to ajury trial. Such power, he said, would allow the government “to arrest any

440 |d. at 29.

441 1d. at 30.

42 Madsen v. Kinsella, 343 U.S. at 348-49.
443 Duncan v. Kahanamoku, 327 U.S. at 322.
44 Madsen v. Kinsella, 343 U.S. at 372.

45 Toth v. Quarles, 350 U.S. at 17.

46 Reid v. Covert, 354 U.S. at 38-39.
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person without cause, to hold a person incommunicado, to deny an accused the
benefit of counsel, to try a person summarily and to impose sentence — all asapart
of the unreviewable exercise of foreign policy.”*’

“7 United Statesv. Tiede, 86 F.R.D. at 243.



