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DIRECTOR, TRICARE MANAGEMENT ACTIVITY

SUBJECT: Report on FY 2006 DoD Purchases Made Through the National Institutes of Health
(Report No. D-2008-022)
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by section 817 of public Law 109-362, “John Warner National Defense Authorization Act for Fiscal
Year 2007,” October 17, 2006. We considered management comments on a draft of this report when
preparing the final report.

Comments on the draft report conformed to the requirements of DoD Directive 7650.3 and left
no unresolved issues. Therefore, no additional comments are required.

We appreciate the courtesies extended to the staff. Questions should be directed to Mr. Terry

L. McKinney at (703) 604-9288 (DSN 664-9288) or Mr. John A. Seger at (703) 604-9254 (DSN
664-9254). See Appendix F for the report distribution. The team members are listed inside the back

cover.
%%/\\__ﬂm
Richard B. Jollif:

Assistant Inspector General
Acquisition and Contract Management

cc: Inspector General, Department of Health and Human Services






Department of Defense Office of Inspector General

Report No. D-2008-022 November 15, 2007
(Project No. D2006-D000CF-0243.000)

FY 2006 DoD Purchases Made Through the
National Institutes of Health

Executive Summary

Who Should Read This Report and Why? DoD contracting officers, contracting
specialists, program managers, and financial managers should read this report. This
report discusses problems we found when either DoD organizations made purchases
using the National Institutes of Health (NIH) Electronic Commaodities Store 111 (ECS I111)
contracts or NIH contracting personnel made purchases on behalf of DoD using the NIH
Chief Information Officer-Solutions and Partners 2 Innovations (CIO-SP2i) contracts.
Furthermore, this report discusses 43 potential Antideficiency Act violations related to
the purchases reviewed and internal control deficiencies on interagency acquisitions.

Background. We performed this audit as required by section 817, Public Law 109-364,
“John Warner National Defense Authorization Act for Fiscal Year 2007,” October 17,
2006. We conducted this audit jointly with the Department of Health and Human
Services Office of the Inspector General.

DoD made purchases through NIH on its ECS 11l and CIO-SP2i multiple-award
contracts, which are Government-wide acquisition contracts governed by the
Clinger-Cohen Act. The ECS 11 multiple-award contracts provide commercial
off-the-shelf information technology supplies and services. During FY 2006, DoD
placed 1,182 orders valued at $48.5 million on the ECS IlI contracts. We reviewed 98
delivery orders valued at $33.2 million, which were for the purchase of commercial off-
the-shelf supplies. The CIO-SP2i contracts provide information technology systems and
services. During FY 2006, DoD sent 96 military interdepartmental purchase requests,
valued at $90.9 million, for use of the CIO-SP2i contracts. Those military
interdepartmental purchase requests were related to 28 task orders that have a potential
task order ceiling value of $697.6 million. We reviewed all 28 task orders, which were
for the purchase of services.

Results. DoD program and contracting officials and NIH contracting officials did not
comply with the Federal Acquisition Regulation and the Defense Federal Acquisition
Regulation Supplement when making purchases through the ECS 111 and CI1O-SP2i
multiple-award contracts. Specifically, for direct acquisitions, DoD contracting officials
did not provide fair opportunity to all eligible contractors for 95 orders and did not
document the basis for the award for 31 orders. As a result, competition was limited, and
DoD did not have assurance it received the best value when procuring goods (finding A).
The Under Secretary of Defense for Acquisition, Technology, and Logistics should
disseminate a memorandum to all DoD contracting offices to reemphasize that
contracting officials must adhere to the competition and documentation requirements for
multiple-award contracts as stated in Recommendation 2.a. of DoD Office of Inspector
General Report No. D-2007-023, “FY 2005 DoD Purchases Made Through the National



Aeronautics and Space Administration,” November 13, 2006; and should require
contracting officers to use the NIH quoting system when requesting quotes through the
ECS Il multiple-award contracts vehicle.

For 28 task orders that were assisted acquisitions, DoD program officials constrained the
amount of time contractors had to respond to the request for quotes for 24 task orders,
provided inadequate price analysis information for 16 task orders, conducted inadequate
Government contract surveillance for 13 task orders, did not prepare required contract
documentation for 6 task orders, allowed a contractor employee to perform an inherently
governmental function for 1 task order, and used the cost-plus-percentage-of-cost system
of contracting for 1 task order. Also, for assisted acquisitions, NIH contracting officials
allowed out-of-scope work on 3 task orders at 3 DoD facilities and did not prepare
required contract documentation for any of the 28 task orders we reviewed. As a result,
DoD did not have assurance that it obtained the best value when procuring services or
that contractors were performing efficiently (finding B). The Under Secretary of Defense
for Acquisition, Technology, and Logistics should require users of the CIO-SP2i
contracts to create a competitive environment by increasing solicitation response time for
complex, large-dollar value, multiple-year tasks; and disseminate guidance to
reemphasize to the users of the C1O-SP2i contracts that they are responsible for many of
the contract preaward requirements. Also, the Commander, U.S. Southern Command
should request termination of a task order operating under a potentially illegal contract
type at the most economical point in time. Recommendations to the National Institutes of
Health will be in a separate report issued by personnel from the Department of Health
and Human Services Office of the Inspector General.

We identified 43 task and delivery orders that had potential violations of the bona fide
needs rule and the purpose statute that could result in Antideficiency Act violations of
$31.2 million. Also, DoD allowed NIH to conduct advanced billing and DoD personnel
provided military interdepartmental purchase requests lacking details or a reference to a
statement of work. As a result, funds were not used as Congress intended (finding C).
We are not making recommendations to address the potential Antideficiency Act
violations and advanced funding problems noted in this report. Such recommendations
will be made in a report summarizing all funding problems noted during our audits of
interagency contracting. In addition, during our audit, the Under Secretary of Defense
(Comptroller)/Chief Financial Officer took actions to either fix the potential violation,
initiate formal investigation, or determine that no violation occurred. In addition, the
Under Secretary of Defense (Comptroller)/Chief Financial Officer stopped providing
advance funding to NIH. However, in the future, the Director, TriCare Management
Activity needs to provide more detailed funding documents or a reference to a statement
of work.

DoD did not have effective internal controls over interagency acquisitions. Specifically,
DoD contract and program officials did not justify using a non-DoD contract for 48 contract
actions valued at $156.7 million. They provided an inadequate justification for 62 contract
actions valued at $99.9 million. As a result, DoD program and contracting officials
inadequately justified using non-DoD contracts and may have not obtained the best price
available for their purchases (finding D). We are not making a recommendation on the
internal control deficiencies found. The same deficiencies have been identified in previous
reports. The Under Secretary of Defense for Acquisition, Technology, and Logistics is
aware of the deficiencies and is taking corrective action.

See the Findings sections of the report for the detailed recommendations.



Management Comments. The Under Secretary of Defense for Acquisition,
Technology, and Logistics; the Commander, U.S. Southern Command; and the Director,
TriCare Management Activity provided comments to our draft report. The Commander,
U.S. Southern Command and the Director, TriCare Management Activity also provided
comments regarding potential Antideficiency Act violations.

The Office of the Under Secretary of Defense for Acquisition, Technology, and
Logistics; the U.S. Southern Command; and TriCare Management Activity concurred
with the recommendations; therefore, no further comments are required. See the Finding
section of the report for a discussion of management comments and the Management
Comments section of the report for the complete text of the comments.
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Background

This audit was performed as required by section 817, Public Law 109-364, “John
Warner National Defense Authorization Act for Fiscal Year 2007,” October 17,
2006. Section 817 states:

“(a) INSPECTOR GENERAL REVIEWS AND DETERMINATIONS.—

(1) IN GENERAL.—For each covered non-defense agency, the Inspector
General of the Department of Defense and the Inspector General of such
non-defense agency shall, not later than March 15, 2007, jointly—

(A) review—

(i) the procurement policies, procedures, and internal controls of
such non-defense agency that are applicable to the procurement of
property and services on behalf of the Department by such non-defense
agency; and

(it) the administration of those policies, procedures, and internal
controls; and
(B) determine in writing whether—

(1) such non-defense agency is compliant with defense procurement
requirements;

(i) such non-defense agency is not compliant with defense
procurement requirements, but has a program or initiative to significantly
improve compliance with defense procurement requirements;

(iii) neither of the conclusions stated in clauses (i) and (ii) is correct
in the case of such non-defense agency; or

(iv) such non-defense agency is not compliant with defense
procurement requirements to such an extent that the interests of the
Department of Defense are at risk in procurements conducted by such
non-defense agency.”

The law requires audits of the Department of Veterans Affairs and the National
Institutes of Health (NIH). This report covers our audit of NIH. A separate
report will address the audit of the Department of Veterans Affairs.

DoD primarily made purchases through NIH on its Electronic Commodities
Store 111 (ECS 111) and Chief Information Officer-Solutions and Partners 2
Innovations (CIO-SP2i) contracts. The NIH contracts are Government-wide
acquisition contracts governed by the Clinger-Cohen Act. The Clinger-Cohen
Act assigns the overall responsibility for the acquisition and management of
information technology to the Director, Office of Management and Budget. The
Office of Management and Budget designated NIH as an executive agent. This
designation gave NIH the authority to make the ECS I11 and C1O-SP2i contracts
available to the entire Federal Government as Government-wide acquisition
contracts.



The ECS I multiple-award contracts provide commercial off-the-shelf (COTS)
products and services and are structured as indefinite-delivery, indefinite-quantity
contracts using firm- flxed price delivery orders. DoD contracting officers can
use direct acquisition® to award either delivery or task orders on the ECS III
contracts.

The CIO-SP2i contracts provide information technology services. The CIO-SP2i
contracts are also structured as indefinite-delivery, indefinite-quantity contracts.
However, the task orders may be time-and-materials, firm-fixed-price, cost-
sharing, cost-plus- flxed fee, or cost-plus-award-fee. NIH contracting officers can
use assisted acquisition® to award either delivery or task orders on the CIO-SP2i
contracts.

Objective

Our overall audit objective was to review DoD procedures for making purchases
through NIH. Specifically, we examined the policies, procedures, and internal
controls to determine whether DoD had a legitimate need to use NIH, whether
DoD clearly defined requirements, whether NIH and DoD properly used and
tracked funds, and whether requirements were competed in accordance with the
Federal Acquisition Regulation (FAR), and the Defense Federal Acquisition
Regulation Supplement (DFARS). See Appendix A for a discussion of the scope
and methodology. See Appendix B for prior coverage related to the objectives.

Review of Internal Controls

At the sites visited, we identified material internal control weaknesses as defined
by DoD Instruction 5010.40, “Manager’s Internal Control (MIC) Program
Procedures,” January 4, 2006. DoD organizations were required by

DFARS 217.7802 to develop policies for awarding orders using non-DoD
contracts. The sites we visited had problems with developing, implementing, and
executing policies. Contracting and program officials were not complying with
regulations and statutes. Those officials should have the necessary training and
knowledge to properly execute the orders. We will not be issuing a
recommendation to the Under Secretary of Defense for Acquisition, Technology,
and Logistics to improve the internal controls deficiencies found during the audit.
Similar issues have been reported in recent audit reports. The Under Secretary of
Defense for Acquisition, Technology, and Logistics is aware of the issues and is
taking corrective action. We will provide a copy of the report to the senior
officials responsible for internal controls in the Office of the Under Secretary of
Defense for Acquisition, Technology, and Logistics [USD(AT&L)] and in the
Office of the Under Secretary of Defense (Comptroller)/Chief Financial Officer.

! Direct acquisitions are task or delivery orders awarded by DoD officials using a contract awarded by a
non-DoD organization.

2 Assisted acquisitions are contracts, task orders, or delivery orders awarded on behalf of DoD by a
non-DoD organization.



A. DoD Use of the NIH Electronic
Commodities Store 111
Multiple-Award Contracts

DoD contracting officials did not comply with the FAR and DFARS when
making purchases through the ECS 11l multiple-award contracts.
Specifically, of the 98 delivery orders we reviewed, DoD contracting
officers:

e awarded 95 delivery orders, valued at $32.6 million, without
providing fair opportunity to all vendors qualified under the
multiple-award contracts; and

e did not prepare award documentation for 31 delivery orders,
valued at $11.2 million.

Contracting officials were unaware of, improperly followed, or
misinterpreted regulations. As a result, DoD has no assurance it obtained
the best value when procuring goods.

ECS 111 Orders Reviewed

NIH awarded the ECS Il multiple-award contracts on November 26, 2002, with a
price ceiling of $6 billion and a period of performance of 10 years. These
multiple-award contracts consisted of 66 separate contracts, which were divided
into 6 different categories or lots. For all purchases from the ECS I
multiple-award contracts, DoD contracting officials made all award decisions.
Generally, DoD program officials identified the requirement, obtained funding
from the finance and accounting office, and provided the requirement and funding
to the DoD contracting office. The DoD contracting office then determined
which contract they would use.

During FY 2006, DoD awarded 1,182 delivery orders, valued at approximately
$48.5 million, using the ECS I11 contracts. We reviewed 98 delivery orders,
valued at $33.2 million, at 12 DoD sites. Those orders represented 68 percent of
the total dollar value of delivery orders DoD awarded using the ECS 111 contracts
during FY 2006. All 98 delivery orders were for the purchase of COTS supplies.
See Appendix C, Table C-1, for a list of the direct acquisition sites visited, the
orders reviewed at each site, their respective dollar values, and contract
deficiencies identified.

Contracting Criteria

FAR Subpart 4.8, “Government Contract Files.” This section prescribes the
requirements for establishing, maintaining, and disposing of contract files.



FAR 4.801 states that the documentation in the files must be sufficient to
constitute a complete history of the transaction. FAR 4.802 states that a contract
file must consist of documents that detail the basis for the acquisition and the
award.

FAR 4.803 lists the records that are normally contained in the contract files,
including source selection documents, acquisition planning information, and
Government estimates of contract price.

FAR Subpart 8.4, “Federal Supply Schedules.” This section requires
contracting officers to consider reasonably available information about the supply
or service offered by surveying at least three supply schedule contractors.

FAR 16.505, “Ordering.” This section governs orders under multiple-award
contracts, including requirements for fair opportunity and award selection
documents for orders.

Fair Opportunity. For orders exceeding the $2,500 threshold and issued
under multiple-delivery-order or multiple-task-order contracts, the contracting
officer must provide each awardee a fair opportunity to be considered for award.
However, the fair opportunity process has the following exceptions.

M The agency need for the supplies or services is so urgent that
providing a fair opportunity would result in unacceptable
delays.

(i) Only one awardee is capable of providing the supplies or

services required at the level of quality required because the
supplies or services ordered are unique or highly specialized.

(iii) The order must be issued on a sole-source basis in the interest
of economy and efficiency because it is a logical follow-on to
an order already issued under the contract, provided that all
awardees were given a fair opportunity to be considered for
the original order.

(iv) It is necessary to place an order to satisfy a minimum
guarantee.

Award Selection Document. The contracting officer must document in
the contract file the rationale for the award and price of each order. Also, the
contract file must identify the basis for using an exception to the fair opportunity
process.

DFARS 208.405-70, “Additional Ordering Procedures.” This section requires
orders exceeding $100,000 to be placed on a competitive basis. It also requires
contracting officers to send the requirements to as many schedule contractors as
practicable to ensure they receive offers from at least three contractors that can
fulfill the requirements.



Compliance With Acquisition Regulations for
ECS 111 Contracts

DoD contracting officials did not comply with the FAR and DFARS when using
the ECS 111 multiple-award contracts. Specifically, DoD contracting officials did
not provide a fair opportunity to multiple-award vendors and did not prepare
required contract documentation.

Fair Opportunity for Multiple-Award Vendors. Contracting officials did not
provide multiple-award vendors with a fair opportunity for 95 delivery orders
valued at $32.6 million. In addition, DoD contracting officials did not adequately
document exceptions to fair opportunity for 93 delivery orders valued at

$31.7 million. The NIH contracts are multiple-award contracts regulated by

FAR 16.505. According to FAR 16.505, when including multiple-award vendors
in the award process, each multiple-award vendor must be provided a fair
opportunity for award consideration unless an exception to fair opportunity exists
and is documented. Of the 95 delivery orders, contracting officers:

e incorrectly applied the requirements of FAR Subpart 8.4 and
DFARS 208.405-70 to 36 delivery orders valued at $16.9 million;

e requested quotes from selected vendors, but not all vendors on the
multiple-award contracts, for 19 delivery orders valued at
$8.6 million; and

e awarded 38 delivery orders, valued at $6.2 million, on a
sole-source basis without adequately justifying their decision for
the award.

For example, the Space and Naval Warfare Systems Center (SSC) Charleston,
South Carolina, contracting officers awarded 29 delivery orders valued at
$12.3 million without providing fair opportunity to all the multiple-award
vendors. The contracting officers received at least three quotes from the
requirements official, who requested the purchase and conducted the market
research. The contracting officers relied on the results of the market research
performed by the requiring official and did not conduct an independent review of
the quotes the requiring official provided. The contracting officers received the
quotes and awarded the order to the vendor that had the lowest cost. Because
ECS Il1 is a multiple-award contracting vehicle regulated by FAR 16.505,

SSC Charleston should have provided a fair opportunity to all the qualified
vendors on the ECS |11 contracts.

In another example, contracting officers at the Marine Corps Systems Command
in Quantico, Virginia, awarded five orders valued at $3 million by requesting
quotes from various vendors by using different contracting vehicles. Because all
the selected vendors were on a multiple-award contract, the Marine Corps
Systems Command should have used the competition requirements for

FAR 16.505.



In addition, contracting officers at the Defense Supply Center (DSC) in
Philadelphia, Pennsylvania, awarded 22 of 29 delivery orders to Force 3, Inc., on
a sole-source basis. The 22 delivery orders were valued at $2.3 million. Of the
22 delivery orders, DSC Philadelphia awarded 19 to support the U.S. Army
Dental Command (DENCOM) comprehensive dental digital imaging
network-picture archiving and communications system. DENCOM program
officials conducted preliminary market research that included seven companies
that could provide the equipment, but their research did not include Force 3, Inc.,
the awardee. DENCOM program officials stated they did not focus their market
research efforts on a specific company and relied on the expertise of

DSC Philadelphia contracting officials to select a vendor. In addition, they could
not confirm who ultimately decided to select Force 3, Inc. However, DSC
Philadelphia contracting officials stated that they awarded the orders to

Force 3, Inc., based on the recommendation from DENCOM. We could not find
documentation to determine who recommended that DSC Philadelphia award the
orders to Force 3, Inc. Because Force 3, Inc., is one of the vendors on the ECS Il
multiple-award contracts, the contracting officers at DSC Philadelphia should
have followed FAR 16.505 and provided all ECS 111 vendors with a fair
opportunity. DSC Philadelphia did not award these 22 delivery orders on a
competitive basis; therefore, DoD has no assurance that it paid a reasonable price
for the goods.

Failure to provide a fair opportunity to all multiple-award vendors could prevent
DoD from obtaining the best price available. DoD normally obtains better prices
when adequate competition occurs.

Award Selection Documents. Contracting officials did not prepare award
selection documents. FAR Subpart 4.8 requires contracting officers to include in
the contract files documentation supporting the basis for award. In addition,
FAR 16.505 requires contracting officials to provide decision documents for
orders awarded on multiple-award contracts. The decision documents must state
the rationale for the award and price of each order. The document must also
identify the basis for using an exception to the fair opportunity process. Of the
98 delivery orders reviewed, 31 delivery orders, valued at $11.2 million, did not
contain award selection documents.

For example, SSC Charleston awarded 22 delivery orders valued at $8.9 million
and did not document the basis for award. Also, DSC Philadelphia awarded
seven delivery orders valued at $1.8 million without preparing an award selection
document. The delivery orders file did not have documentation to indicate that
the contracting officers conducted market research or to indicate why the delivery
orders were awarded on a sole-source basis. Because the contracting officers did
not document the basis for award, we cannot determine whether DoD received the
best price or whether the contracting officer chose the best vendor for the award.
The contract file should have sufficient documentation to provide a complete
history of the transaction. Well-documented market research could help
contracting officers obtain competition when purchasing similar items in the
future.

Knowledge of Regulations. DoD contracting officials were unaware of,
improperly followed, or misinterpreted acquisition regulations when procuring



supplies with the ECS 111 contracts. In addition, DoD contracting officials were
unaware of the tools provided on the NIH Information Technology Acquisition
and Assessment Center Web site to facilitate the use of its contracting vehicles.

DoD contracting officials are required to have knowledge of the legislation and
regulations used in acquiring goods and services at fair and reasonable prices on
behalf of the Government and have the skills to apply the guidance to specific
actions. The FAR is the primary acquisition regulation in the Federal
Government; therefore, contracting officials should be cognizant and well-versed
in FAR criteria and how those criteria relate to specific contracts. Contracting
officials should have basic FAR knowledge about providing fair opportunity on
multiple-award contracts and documenting award decisions. In addition, the
contracting officers may receive advice from specialists in law, audit,
engineering, transportation, finance, or other functions; however, the contracting
officers remain responsible and accountable for the contracts. At each of the
direct acquisition sites visited, the contracting officers exhibited a lack of
appropriate FAR knowledge.

Contracting officials awarded 95 delivery orders without fair opportunity because
they misinterpreted FAR Subpart 8.4, DFARS 208.405-70, or were not aware of
FAR 16.505. For 36 of 95 delivery orders, valued at $16.9 million, contracting
officers followed the procedures for awarding an order on the General Services
Administration Federal supply schedules. Contracting officials at

SSC Charleston; SSC San Diego; DSC Philadelphia; Fleet and Industrial Supply
Center in San Diego, California; Naval Air Systems Command Patuxent River,
Maryland; Defense Information Technology Contracting Office, Scott Air Force
Base, Illinois; and Marine Corps Regional Contracting Office Southwest in Camp
Pendleton, California, incorrectly stated that FAR Subpart 8.4 applied to the NIH
contracts. FAR Subpart 8.4 provides polices and procedures for the acquisition of
goods and services on the General Services Administration Federal supply
schedules and multiple-award schedules. These procedures require contracting
officers to consider a minimum of three vendors for award. However, the ECS Il
contracts are multiple-award contracts, not schedules, and are therefore regulated
by FAR 16.505.

For 19 of 95 delivery orders, valued at $8.6 million, contracting officers requested
price quotes from a varying number of vendors and contract vehicles but did not
provide a fair opportunity to all ECS 111 multiple-award vendors. For example,
the contracting officer at the Marine Corps Systems Command Quantico stated
that fair opportunity was satisfied as outlined in FAR 16.505, by requesting
quotes from other available contracts or more than one vendor.

For 40 of 95 delivery orders, valued at $7.0 million, DoD contracting officers
awarded the delivery orders on a sole-source basis. For example, a contracting
officer at the Naval Research Laboratory in Washington, D.C., awarded delivery
order N00173-05-F-0849 for $158,500 to multiple-award vendor A&T Systems
on a sole-source basis. The contracting officer stated that A&T Systems had a
competitively awarded Government-wide acquisition contract; therefore, no
further competition was necessary.



These contracting officials demonstrated a lack of FAR and DFARS knowledge
because they did not provide a fair opportunity when using the ECS 111 contracts.

We previously reported similar results regarding DoD contracting officers’
improper use of non-DoD multiple-award contracts in the DoD Inspector General
(IG) Report No. D2007-023, “FY 2005 DoD Purchases Made Through the
National Aeronautics and Space Administration,” November 13, 2006.
Specifically, the report stated that contracting officers at SSC Charleston and SSC
San Diego incorrectly applied FAR Subpart 8.4 procedures when awarding orders
on the National Aeronautics and Space Administration (NASA) Scientific and
Engineering Workstation Procurement (SEWP) contracts. The NASA SEWP
contracts were also multiple-award contracts; therefore, contracting officers
should have followed the procedures for fair opportunity, as outlined in

FAR 16.505.

We visited both SSC Charleston and SSC San Diego during this audit and
discovered that the same contracting officers were making the same errors that we
previously reported. During our visit, a contracting officer at SSC Charleston
stated that in response to a July 2006 draft of the DoD IG report on the use of the
NASA SEWP contracts, SSC Charleston implemented new policies and
procedures on the use of multiple-award contracts. The contracting officer also
stated that SSC Charleston contracting officers did not follow the required
competition procedures for the orders awarded on the ECS Il contracts because
of confusion that existed prior to July 2006 regarding the process for awarding
orders on multiple-award contracts. We also reviewed orders issued after July
2006 and found that contracting officers still did not provide a fair opportunity.
However, after our second site visit, SSC Charleston finally took corrective action
to minimize future misuse of the ECS 111 and NASA SEWP contracts. In
November 2006, SSC Charleston provided training to its contracting officers to
clarify and describe the specific procedures for awarding orders on the General
Services Administration Federal supply schedules, the ECS 111 contracts, and the
NASA SEWP contracts.

At SSC San Diego, we found that the contracting officers made the same mistake
when awarding FY 2006 orders on the ECS 111 multiple-award contracts as they
did when using the NASA SEWP. Therefore, they continued to have the exact
same problems as they had the previous year. SSC San Diego personnel have not
taken steps to prevent their contracting officers from continuing to misapply
FAR Subpart 8.4, FAR 16.505, and DFARS 208.405-70.

NIH Web Site. The NIH Information Technology Acquisition and Assessment
Center Web site (NIH Web site) provides guidelines for using its contracts and
has an on-line quoting system. Available on the NIH Web site are the ECS Il
“Contract Details” and “Guidelines” documents, which state that fair opportunity
should be provided to all contractors on the ECS 11l multiple-award contracts
unless one of the exceptions to fair opportunity applies. In addition, the NIH Web
site has a section of frequently asked questions that reminds users to provide a fair
opportunity as required by FAR 16.505.

The NIH Web site provides a tool to allow users to submit an on-line request for
quotes. The tutorial section of the NIH Web site provides instructions on how to



use the tool. The tutorial provides step-by-step guidance, with illustrations, on
how to place a request for quote using the tool. When the user places a request
for quote, the tool provides fair opportunity by automatically notifying all the
approved vendors listed in the selected lot. The system also allows the user to
select an exception to fair opportunity, if one applies.

Contracting officers at the 12 sites visited were either unaware of or did not use
the NIH Web site when awarding delivery orders on the ECS Il contracts.
Contracting officers stated that they contacted vendors directly and either did not
use or did not know about the NIH Web site. Had the contracting officers been
proactive and conducted research on the NIH Web site, they could have known
that they were required to provide a fair opportunity to all vendors on the ECS IlI
contracts.

As discussed earlier, we identified the same problems in FY 2005 when DoD
contracting officials awarded orders on the NASA SEWP contracts. We
recommended that USD(AT&L) issue a policy memorandum emphasizing
competition requirements when using non-DoD contracts. USD(AT&L) agreed
with this recommendation and expects to issue a policy memorandum by
November 30, 2007.

Conclusion

The foundation of good contracting when using multiple-award contracts is
competition, and its importance should not be overlooked. Adequate competition
ensures that the Government receives the best value. However, contracting
officers at the DoD sites visited did not foster a competitive environment because
they did not provide ECS 11l multiple-award vendors with a fair opportunity. The
intent of multiple-award contracting is to use an efficient acquisition process to
achieve competition without increasing the Government’s risk. Failing to provide
fair opportunity prevents the Government from achieving savings through
competition. In addition, contracting officers are responsible for consistently and
correctly following the FAR and DFARS. DoD contracting officers did not
consistently document contract files and did not prepare award selection
documents.

Recommendations, Managements Comments, and Audit
Response

A. We recommend that Under Secretary of Defense for Acquisition,
Technology, and Logistics:

1. Disseminate a memorandum to all DoD contracting offices to
reemphasize the following:



(a) Contracting officials are responsible for knowing and
adhering to the regulations for different contract types, including single-
award contracts, multiple-award contracts, and Federal supply schedules.

(b) Contracting officers are required to follow Federal
Acquisition Regulation 16.505, “Ordering,” when placing orders on multiple-
award contracts. Contracting officers must provide a fair opportunity to all
vendors in a multiple-award contract.

(c) Federal Acquisition Regulation 4.8, “Government Contract
Files,” and 16.505, “Ordering,” require the contract files to contain award
selection documents that explain the basis for award.

(d) Federal Acquisition Regulation Subpart 8.4, “Federal
Supply Schedules,” applies only to the General Services Administration
Federal supply schedule and other Federal schedules, to which General
Services Administration has delegated the authority.

We made this same recommendation in DoD Office of Inspector General
Report No. D2007-023, “FY 2005 DoD Purchases Made Through the
National Aeronautics and Space Administration,” November 13, 2006.
However, as of August 2007, the Under Secretary of Defense for Acquisition,
Technology, and Logistics had not issued the recommended guidance.

Office of USD(AT&L) Comments. USD(AT&L) provided draft report
comments signed by the Director of Defense Procurement and Acquisition Policy
(Director of Defense Procurement). The Director of Defense Procurement
concurred. The Director of Defense Procurement stated that DoD will issue a
policy memo addressing all the deficiencies mentioned in this recommendation by
November 30, 2007.

2. Direct contracting officers to use the National Institutes of Health
Information Technology Acquisition and Assessment Center Web site’s
request for quote tool when using the Electronic Commodities Store 111
multiple-award contracts.

Office of USD(AT&L) Comments. The Director of Defense Procurement
concurred. The Director of Defense Procurement stated that DoD will coordinate
with the National Institutes of Health to post language on the National Institutes
of Health Information Technology Acquisition and Assessment Center Web site
to require DoD users of the Electronic Commodities Store 111 multiple-award
contracts to use the Web site’s request for quote. The Director of Defense
Procurement planned to complete this action by October 31, 2007. The Director
of Defense Procurement has not taken any action as of November 9, 2007.
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B. DoD Use of the NIH Chief
Information Officer-Solutions and
Partners 2 Innovations
Multiple-Award Contracts

DoD program officials did not comply with the FAR and DFARS when

making purchases through the NIH CIO-SP2i contracts. Specifically, for
28 task orders, officials:

constrained the amount of time for contractors to respond to
the request for quotes for 24 task orders that had a potential
task order ceiling value of $516.2 million;

provided inadequate price analysis information for 16 task
orders that had a potential task order ceiling value of
$399.8 million;

conducted inadequate Government contract surveillance for
13 orders that had a potential task order ceiling value of
$345.3 million;

did not prepare required acquisition plans for 6 task orders that
had a potential task order ceiling value of $414.3 million;

allowed a contractor employee to perform inherently
governmental functions on a portion of one task order, at a cost
of $495,000; and

awarded a cost-plus-fixed-fee task order, which had a potential
task order ceiling value of $98.2 million, but managed it as a
cost-plus-percentage-of-cost task order.

In addition, NIH contracting officials allowed out-of-scope work on three
task orders at three DoD activities and did not prepare required contract
documentation to support the procurement of services for the 28 task
orders we reviewed.

These conditions existed because DoD and NIH officials were unaware of,
improperly followed, or misinterpreted regulations. As a result, DoD has
no assurance it obtained the best value when procuring services and no
assurance that contractors are performing efficiently.
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CIO-SP2i Orders

The CIO-SP2i multiple-award contracts consist of 45 prime contractors capable
of performing in the following 9 task areas:

e Task Area 1: Chief Information Officer Support;

e Task Area 2: Outsourcing;

e Task Area 3: Information Technology Operations and
Maintenance;

e Task Area 4: Integration Services;

Task Area 5: Critical Infrastructure Protection and Information

Assurance;

Task Area 6: Digital Government;

Task Area 7: Enterprise Resource Planning;

Task Area 8: Clinical Support, Research, and Studies; and

Task Area 9: Software Development.

NIH awarded the C1O-SP2i contracts on December 21, 2000, with a potential
contract ceiling value of $19.5 billion and a period of performance of 10 years.
For the CI1O-SP2i contracts, DoD program officials identify a requirement and
provide it to the NIH contracting office. The DoD program officials also provide
several documents, such as the task order requirements package, which includes
the statement of work, an independent Government cost estimate, and
documentation to support an exception to fair opportunity, if applicable. The NIH
contracting officer determines whether the requirement is within the scope of the
CIO-SP2i contracts. After determining that a requirement is within scope, the
NIH contracting officer issues a request for proposal to all applicable CIO-SP2i
multiple-award contractors. The contractors send their proposals to DoD for
review and evaluation. After analyzing the contractors’ proposals, the DoD
program officials send their award recommendation to the NIH contracting
officer, who signs the order and commits the Government to the purchase. DoD
program officials are responsible for contract oversight and reporting any
problems to the NIH contracting officer.

NIH charges a fee between 2 and 2.5 percent to use the CIO-SP2i contracts,
which is calculated as a percentage of the total task order amount. During FY
2006, DoD paid NIH approximately $2.1 million in fees.

During FY 2006, NIH accepted 96 DoD military interdepartmental purchase
requests (MIPR), valued at $90.9 million, funding 28 task orders. These 28 task
orders for services had a potential task order ceiling value of $697.6 million. Of
the 28 task orders, NIH awarded 6 during FY 2006. NIH awarded the remaining
22 task orders in previous years; the MIPRs accepted during FY 2006 for these
task orders were either to exercise options or to incrementally fund projects. We
visited 16 DoD sites and reviewed 22 task orders that had a potential task order
ceiling value of $621.5 million. We reviewed the remaining six task orders at the
NIH contracting office without visiting the DoD organization that developed the
requirement.
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The potential task order ceiling value for those six task orders was $76.1 million.
See Appendix C, Table C-2, for a list of the assisted acquisition sites visited, the
number of orders reviewed at each site, their respective dollar values, and contract
deficiencies identified.

Contracting Criteria

FAR Subpart 7.5, “Inherently Governmental Functions.” This section
prescribes policies and procedures to ensure that contractors do not perform
inherently governmental functions.

FAR 7.503(c) provides a list of examples of functions considered to be inherently
governmental, such as “the command of military forces, especially the leadership
of military personnel who are members of the combat, combat support, or combat
service support role. ”

FAR Part 16, “Types of Contracts.” This section describes the types of
contracts that may be used in acquisitions. FAR 16.102(c) states that
cost-plus-percentage-of-cost contracts must not be used.

FAR 46.103, “Contracting Office Responsibilities.” This section states:

Contracting offices are responsible for receiving from the activity
responsible for technical requirements any specifications for
inspection, testing, and other contract quality requirements essential to
ensure the integrity of the supplies or services (the activity responsible
for technical requirements is responsible for prescribing contract
quality requirements, such as inspection and testing requirements or,
for service contracts, a quality assurance surveillance plan).

FAR Subpart 46.4, “Government Contract Quality Assurance.” This section
requires the Government to perform contract quality assurance as many times as
necessary to determine that the supplies or services conform to contract
requirements. It also states that the Government should prepare, in conjunction
with the statement of work, quality assurance surveillance plans (QASP) that
specify all the work requiring surveillance and the method of surveillance.

DFARS Subpart 201.6, “Contracting Authority and Responsibilities.” This
section states that contracting officers may designate qualified personnel as their
authorized representatives to assist in either technical monitoring or
administration of a contract. It also states that a contracting officer’s
representative must be designated in writing and should be qualified by training
and experience commensurate with the responsibilities delegated by the
contracting officer.

DFARS Subpart 207.1, “Acquisition Plans.” This section requires the head of

the agency to prepare a written acquisition plan for the acquisition of products or
services when the total cost of the contract is estimated at $30 million or more for

13



all years or $15 million or more for any fiscal year.® It also assigns responsibility
for acquisition planning to the program manager or other official responsible for
the program.

Compliance With Acquisition Regulations for
CI10O-SP2i Contracts

DoD program officials and NIH contracting officials did not comply with the
FAR and DFARS when awarding and administering orders under the C10-SP2i
multiple-award contracts.

DoD Responsibilities. Although DoD used the CIO-SP2i multiple-award
contracts through assisted acquisition, DoD program officials had several
responsibilities. DoD program officials inadequately performed these duties.

Specifically, officials:

e constrained the amount of time for the contractors to respond to
the requests for proposals and then recommended award to the
sole bidder,

e provided inadequate price analyses to NIH,
e conducted inadequate contract surveillance,
e did not prepare required contract documentation,

o allowed a contractor employee to perform an inherently
governmental function, and

e awarded a cost-plus-fixed-fee task order but managed it as a
cost-plus-percentage-of-cost task order.

Competition Involving Single-Bid Task Orders. For 24 of the 28 task
orders we reviewed, DoD program officials and NIH contracting officials
constrained the amount of time for contractors to respond to requests for
proposals. For 12 of these 24 task orders, the sole bidder and awardee was the
incumbent contractor. The potential task order ceiling value for those 12 task
orders was $285 million.

For example, NIH awarded task order 2425 for the Defense Technical
Information Center in Fort Belvoir, Virginia, to Computer Sciences Corporation.

® DFARS Subpart 207.1, “Acquisition Plans,” was revised on December 19, 2006. The revision raised the
requirement for written acquisition plans for contracts to an estimated value of $50 million or more for all
years or $25 million or more for any fiscal year. The contracts we reviewed were awarded prior to
December 19, 2006.
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Although the scope of this task order was fairly complex, the request for proposal
was open for only 5 business days. Only one contractor, the incumbent for
11 years, provided a proposal.

The task order period of performance included one 48-month base period
and one 24-month option period. The task order had a potential task order ceiling
value of $42.3 million. The purpose of the task order was to provide services to
support:

secure Web applications development,

Web-enabled workflow,

user management,

integration of COTS and open source products,
hypertext transfer protocol deployment to servers on the
Non-Secret Internet Protocol Router Network and the Secret
Internet Protocol Router Network,

product evaluations and decision analysis,

configuration management testing and quality assurance,
portal development,

statistics,

search capabilities, and

geographical information systems.

These same issues were reported to NIH by a Government consulting firm
that reviewed selected orders NIH issued under Government-wide acquisition
contracts during FY 2004. The Government consulting firm reported that most
requests for proposals gave contractors only a 5-day bid period, even when the
order was for a large-dollar value and a multiple-year period of performance.

The DoD task orders we reviewed were large-dollar value orders that
involved the performance of complex tasks. Although NIH contracting officials
provided fair opportunity to the appropriate contractors, the high frequency of
single-bid task orders makes one question whether a truly competitive process
occurred. For 12 orders, with a total potential task order ceiling value of
$285 million, DoD received bids from only the incumbent. In turn, DoD
recommended that NIH award the order to the sole bidder, the incumbent.

A NIH contracting officer stated that the FAR gives contracting officers
discretion to determine the minimum number of days a solicitation is open and
that NIH allows the customer to determine the solicitation response time.
However, FAR 16.505(b)(1)(iii) also requires contracting officers to consider the
amount of time contractors need to make informed business decisions on whether
to respond to potential orders. Failure to consider the amount of time contractors
need effectively denies fair opportunity. DoD officials should ensure that they
provide sufficient bid time to allow for maximum competition.

Price Reasonableness Decisions. DoD program officials did not
determine and support that the contractors cost proposals were reasonable. The
DoD program officials also provided NIH contracting officials with inadequate
price analysis information. FAR 15.402, “Pricing Policy,” requires contracting
officers to purchase supplies and services from responsible sources at fair and
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reasonable prices. Also, FAR 15.404, “Proposal Analysis,” lists “comparison of
proposed prices with independent Government cost estimates” as one of the
primary price analysis techniques. In addition, NIH requires the customer to
perform a best value analysis of the information contained in the contractors’
proposals. NIH also gives the customer the responsibility to select the prime
contractor that can satisfy the requirements of the contract, based on the results of
the best value analysis. FAR 15.101, “Best Value Continuum,” describes
different methods agencies can use to perform best value analysis. The regulation
states that a cost or price approach can be used when the requirements are clearly
defined and the risk of unsuccessful contract performance is minimal. The
regulation also states that a trade-off process is appropriate to use when it is in the
best interest of the Government to award the contract to other than the lowest
priced offeror.

Contracting officials awarded 16 task orders that had a potential ceiling
price of $399.8 million after receiving only 1 bid. For 11 of those task orders,
which had a potential contract ceiling price of $288.3 million, DoD program
officials stated that they used the Government estimates as a primary price
analysis technique. For 4 of the 11 task orders, the contractors’ proposal price
was above the Government cost estimate. The cost estimates prepared by DoD
program officials did not contain an explanation on the methodology used to
develop the estimate. In addition, when differences existed between the
Government estimates and the contractors’ proposed price, DoD program officials
provided little or no evidence that they tried to negotiate the price or reconcile the
price differences.

For example, the Joint Interagency Task Force South, Florida, prepared a
Government cost estimate for task order 2232 that was significantly lower than
the final negotiated price. The cost estimate was $76.5 million, while the
contractor proposal was $99.5 million.

When Joint Interagency Task Force South officials received the
contractor’s proposal, they questioned the proposed overhead, general and
administrative rates, and fixed fees because the rates exceeded the approved
Defense Contract Audit Agency rates. Joint Interagency Task Force South
officials attempted to lower the contractor’s proposed rates to the approved
Defense Contract Audit Agency rates. However, the differences between the
contractor’s proposed rates and the approved Defense Contract Audit Agency
rates accounted for only a small portion of the $23 million disparity between the
contractor’s proposed price and the Government cost estimate.

Furthermore, the Government was in a weak negotiating position because
although NIH provided a fair opportunity to all required contractors, only the
incumbent submitted a bid. The contractor refused to lower its overhead and
general and administrative rates but did agree to lower its fixed fee from
10 percent to 8.5 percent. This adjustment resulted in a final task order ceiling
value of $98.2 million. We found no evidence showing the Government
attempted to further negotiate the prices or to reconcile the differences between its
cost estimate and the contractor’s proposed price of $99.5 million.
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Additionally, for 5 of the 16 single-bid task orders, DoD program officials
did not compare the proposal price with the Government estimate, nor did they
use any other technique to justify that the price was reasonable. The total ceiling
price of these 5 orders was $111.6 million. For example, NIH awarded task order
2425 for the Defense Technical Information Center to Computer Sciences
Corporation. That task order had a potential ceiling value of $42 million. The
Defense Technical Information Center program officials did not determine
whether the cost proposed by Computer Sciences Corporation was reasonable.
The Defense Technical Information Center program officials stated only that
Computer Sciences Corporation had been the incumbent for 11 years, and that
their relationship was a “true partnership.”

According to section 5 of the CIO-SP2i guidelines, the customer is
responsible for conducting best value analysis and evaluating the contractor’s
proposal price. DoD officials should ensure that program officials perform
adequate price reasonableness determinations prior to making award
recommendations. If program officials use inadequate Government cost estimates
as a primary price determination technique, DoD cannot be sure it will obtain the
best price available. DoD program officials need to place more emphasis on
including enough information in the Government cost estimate to ensure that it
represents a reasonable price. In addition, when the proposed cost is higher than
the Government cost estimate, DoD program officials should provide a detailed
analysis to support their determinations that the contractor’s cost proposal is
reasonable when compared with the Government cost estimate.

Government Contract Surveillance. DoD program officials did not
prepare quality assurance surveillance plans (QASP). They also conducted
inadequate contractor surveillance. FAR Subpart 46.4, “Government Contract
Quality Assurance,” states that a QASP should be prepared in conjunction with
preparation of the statement of work and should specify all work requiring
surveillance and the method of surveillance. It also requires the Government to
conduct quality assurance to ensure the contractor is performing in accordance
with the statement of work. In addition, DFARS Subpart 201.6, “Contracting
Authority and Responsibilities,” requires contracting officers to assign in writing
a qualified representative to assist in monitoring the administration and technical
aspects of the contract. Surveillance of contractor performance and cost is
essential to protect the interests of the Government.

DoD should conduct task order surveillance throughout the life of the task
order to ensure the contractor performs all required services, especially if the task
order was awarded as either a cost-reimbursable task order or a time-and-
materials task order. On a cost-reimbursable task order, the Government
reimburses the contractor for its incurred costs plus an associated fee. On a time-
and-materials task order, the Government reimburses the contractor based on
actual cost of materials and direct labor hours at specified fixed hourly rates that
include wages, indirect costs, and profit. Neither of those task order types
encourages efficient contractor performance because the contractor gets
reimbursed for all incurred costs in addition to profit. Therefore, those task order
types require appropriate Government oversight to ensure the contractor is
performing efficiently.
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We evaluated contractor surveillance for the 22 task orders at the 16 DoD
sites we visited. Of the 22 task orders, DoD program officials:

e did not prepare a QASP for 19 task orders that had a potential task
order ceiling value of $515.9 million, and

e conducted inadequate contractor surveillance for 13 task orders
that had a potential task order ceiling value of $345.3 million.

For example, NIH awarded task order 2429 on behalf of the Office of the
Army Chief Information Office/G6 Army Architecture Integration Cell
(Army G6) in Arlington, Virginia, to Science Applications International
Corporation. That task order had a potential task order ceiling value of $432,000.
NIH awarded a cost-plus-fixed-fee task order for services to produce an
architecture development plan the Army G6 will use to develop the first phase of
an information technology infrastructure. Army G6 program officials did not
prepare a QASP and the file contained no evidence that Army G6 program
officials conducted contractor surveillance. In addition, Army G6 program
officials approved invoices that lacked sufficient details to determine whether the
contractor was billing the appropriate amount. The invoices consisted of only
two labor categories: one for on-site labor and one for off-site labor. In addition,
the invoices had a charge for the contractor’s fee and for the NIH processing fee.
The invoice also included an “other direct costs” category, which included travel
expenses. However, the invoices did not show the number of people working on
the task order, their respective labor rates, and labor categories (for both on-site
and off-site individuals). As a result, the Army G6 cannot be sure whether an
appropriate number of qualified individuals worked on this task.

Furthermore, the Army G6 individual serving as the contracting officer’s
technical representative (COTR) was not officially designated by the NIH
contracting officer and was not adequately trained. The individual was acting as
COTR because the officially designated COTR was not available to perform the
duties.

An adequately trained COTR should have the skills necessary to
reasonably ensure the contractor is using efficient and effective cost control
methods. In addition, an adequately trained COTR should be cognizant of what
his or her duties are and should recognize the importance of providing
Government contract surveillance, especially if the task order is a cost-
reimbursable or a time-and-materials task order. Those types of orders provide no
incentive for the contractor to control costs or to ensure efficiency. Therefore,
when using those types of orders, it is vital for the Government to provide
constant and adequate surveillance.

DoD officials should stress the importance of adequate Government
quality assurance on all its contracts and require COTRs to prepare QASPs and
conduct adequate Government contract surveillance.

Acquisition Plans. DoD program officials did not prepare required

contract documentation. FAR 4.803 lists required documentation that should be
in the contract file, including acquisition plans. Proper planning is an important
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part of a successful acquisition. DFARS Subpart 207.1, “Acquisition Plans,”
states that a written acquisition plan is required if the total cost of the contract is
estimated to be at $30 million or more for all the contract years or $15 million or
more in one fiscal year. It also assigns overall responsibility for acquisition
planning to the program manager or other official responsible for the program.
Nine task orders, which had a potential task order ceiling value of $537 million,
met this criteria, meaning they required written acquisition plans. For six of the
nine task orders, which had a potential task order ceiling value of $414.3 million,
DoD program officials did not prepare an acquisition plan.

For example, a DoD program official at the Pentagon Telecommunications
Center in Arlington, Virginia, did not prepare a written acquisition plan on a task
order that had a potential ceiling of $104.2 million. The program official stated
he did not prepare the acquisition plan because NIH did not require it in its task
order requirements package and he believed that acquisition plans were required
only for large purchases of goods. However, the Pentagon Telecommunications
Center program official was required by DFARS Subpart 207.1 to prepare an
acquisition plan for this task order whether or not NIH included the requirement
in its task order requirements package.

One aspect of good acquisition planning is to consider multiple
procurement methods. Acquisition plans should be provided to the contract
administration organization to facilitate resource allocation and planning for the
evaluation, identification, and management of contractor performance risk.
Acquisition plans should also identify the total estimated cost of the requirement.
DoD officials need to ensure program officials conduct proper acquisition
planning when required.

Inherently Governmental Functions. DoD program officials at the
Office of the Secretary of the Air Force Financial Management Information
Systems and Technology Directorate allowed a contractor employee to perform
an inherently governmental function on task order 2377. FAR Subpart 7.5
prescribes policies and procedures to ensure that inherently governmental
functions are not performed by contractors, and it provides a list of functions
which are classified as inherently governmental. For example, it lists the
determination of agency policy, such as determining the content and application
of regulations, as an inherently governmental function. Task 8 of the task order
statement of work states, “The contractor shall assist FM-CIO [Financial
Management-Chief Information Officer] by performing Staff Officer duties in the
Pentagon/National Capital Region.”

Operations staff officers in the Air Force require “a broad operational
background and a sound understanding of the full spectrum of Air Force
operations and capabilities.” The operations staff officer’s duties include
developing and writing “Air Force, joint services, or combined plans, programs,
and policies.” The Directorate hired a contractor to perform task 8 and paid the
contractor an hourly rate of $115 to $122 for a total of $495,000 from February
2005 through April 2007. We believe staff officer duties are inherently
governmental functions and should be performed by a Government civilian
employee or a military officer.
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Cost-Plus-Percentage-of-Cost Order. NIH awarded task order 2232 on
behalf of the Joint Interagency Task Force South on May 1, 2003. The task order
had a potential task order ceiling value of $98.2 million. NIH awarded this task
order as a cost-plus-fixed-fee task order. However, DoD program officials at the
Joint Interagency Task Force South managed this task order as a cost-plus-
percentage-of-cost contract. Cost-plus-percentage-of-cost contracts are
specifically forbidden by FAR 16.102(c), which states that the cost-plus-
percentage-of-cost system of contracting must not be used. In Urban Data
Systems, Inc. v. United States, 699 F.2d 1147 (Fed. Cir. 1983), the Supreme
Court established the criteria to identify a cost-plus-percentage-of-cost contract.
A contract is considered cost-plus-percentage-of-cost if:

e payment is on a predetermined percentage rate,
e the percentage rate is applied to actual performance costs,
e the contractor’s entitlement is uncertain at the time of award, and

e the contractor’s entitlement increases commensurately with
increased performance costs.

The task order was originally awarded as a cost-plus-fixed-fee task order.
On a cost-plus-fixed-fee task order, the contractor gets reimbursed for the actual
costs incurred plus a fixed fee negotiated at contract inception. The negotiated
fixed fee will not vary with actual cost but could be adjusted as a result of
changes in the work to be performed under the contract.

According to Joint Interagency Task Force South contracting officials, at
the time NIH awarded the task order, Joint Interagency Task Force South could
not determine with certainty what services they needed. As a result, the Joint
Interagency Task Force South structured the task order to cover all potential
services it might require in the future. Based on that assumption, they estimated a
potential task order ceiling of $90.5 million. To that amount they added the
contractor’s expected commission or fee, which they negotiated as a fixed fee of
$7.7 million (8.5 percent of the estimated cost ceiling). Thus, the total potential
task order ceiling cost was $98.2 million. However, according to the program
officials, they never intended to reach that ceiling through the life of the contract.

Because the initial negotiated fee was calculated based on an amount that
was never intended to be reached, we believe that the contractor’s fee was
uncertain at the time of the award. In addition, the contractor’s monthly payments
were calculated as 8.5 percent of the actual incurred costs, not based on the fixed
fee negotiated when the task order was awarded. Consequently, DoD was
managing the task order on a cost-plus-percentage-of-cost basis rather than a cost-
plus-fixed-fee basis, as originally awarded.

A cost-plus-percentage-of-cost contract is harmful to the Government
because it does not provide an incentive for the contractor to control costs. To the
contrary, contractors have an incentive to increase costs and request
reimbursement for higher priced items because a higher cost item means a higher
fee. The Joint Interagency Task Force South could have prevented this situation
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from happening if it had awarded a time-and-materials task order. A time-and-
materials task order is permitted when it is not possible at the time of the task
order award to accurately estimate the extent or duration of the work or to
adequately estimate costs. Joint Interagency Task Force South contracting
officials stated that at the time of the task order award, they could not determine
with certainty the extent of the services they needed. Therefore, it would have
been more appropriate to use a time-and-materials task order.

Because cost-plus-percentage-of-cost contracts are forbidden by
FAR 16.102, the Joint Interagency Task Force South should request NIH to
terminate this order.

DoD program officials were primarily responsible for the use of the
cost-plus-percentage-of-cost task order, as well as contracting for an inherently
governmental function. However, NIH contracting officials should have detected
these problems, but they did not. We found other problems that were primarily
the responsibility of the NIH contracting officials.

NIH Contracting Responsibilities. NIH contracting officials did not effectively
perform some of their duties. On three task orders, NIH contracting officials
allowed contractors to perform work that was outside the scope of the CIO-SP2i
contracts. NIH contracting officials also did not prepare required contract
documentation. They awarded all 28 task orders without preparing an award
selection document, and also awarded 9 time-and-materials task orders without
preparing a determination and findings for using a time-and-materials order.

Out-of-Scope Work. For three task orders, NIH contracting officials
allowed DoD to contract for work that was outside the scope of the CIO-SP2i
multiple-award contracts. Work on these three task orders included intelligence
analysis, language translation, and administrative work. FAR 16.505(a)(2) states
that orders must be within the scope of the contract, and the CIO-SP2i
“Guidelines” document instructs NIH contracting officials to review the
customer’s statement of work for applicability to the scope of the contract.

For example, NIH awarded task order 2361 on behalf of the DoD Criminal
Investigation Task Force in Fort Belvoir, Virginia, on January 6, 2005, to Systems
Research and Applications Corporation. The task order had a period of
performance of a 1-year base period and four 1-year option periods. It had a
potential task order ceiling value of $19.9 million. NIH awarded the order under
task area 3, “information technology operations and maintenance support.” This
task area requires the contractor to provide information technology operations
support and maintenance procedures for information technology systems. The
statement of work for the task order required the contractor to provide services to
support the work done by criminal investigators at the DoD Criminal
Investigation Task Force in support of all aspects of its mission. The DoD
Criminal Investigation Task Force was created to investigate war crimes and acts
of terrorism committed against U.S. persons, facilities, activities, or interests.

We evaluated the specific tasks described in the statement of work.

Although the statement of work required some work related to information
technology, such as technical and training support for knowledge management
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software, data entry into databases, on-line queries, and file management, other
tasks do not seem applicable to the scope of the CIO-SP2i multiple-award
contracts.

Specifically, we questioned the applicability of the following tasks:

o analysis of law enforcement and national intelligence data to
develop leads for investigative activity or further investigative
and data analysis,

e (data research and analysis to support attorney products, and

e technical and analytical liaison with law enforcement and
intelligence agencies.

In addition, we reviewed the skills possessed by some of the individuals
that the contractor hired to work on this task order in relation to the skills and
education required by the positions they applied for.

Four individuals were hired as functional analysts. According to the
CIO-SP2i labor category, a person in this position analyzes user needs to
determine functional and cross-functional requirements, performs functional
allocation to identify required tasks and their interrelationships, and identifies
resources required for each task. The employment histories of these four
individuals indicated that they worked in the intelligence community in a variety
of positions, including intelligence analysis. Since these individuals were hired
for positions not related to their employment histories, it is not possible to
determine whether reasonable prices were paid for their services.

Three additional individuals were hired to be database management
specialists. A database management specialist provides highly technical expertise
in the use of databases; evaluates and recommends available database
management products to support user requirements; and defines file organization,
indexing methods, and security procedures for specific user applications. None of
the three individuals hired for this position had any educational or professional
experience working with databases or any other type of information technology
background. Their work experience was mostly in intelligence analysis,
terrorism, counterterrorism, and other areas not related to databases or
information technology. Because these individuals were hired for positions not
related to their employment histories, it is not possible to determine whether
reasonable prices were paid for their services.

The NIH contracting officer stated that he reviews the customer’s
statement of work to determine whether the scope of work is within the scope of
the NIH contract. If during the review he sees incidental work not related to
information technology, he will approve it as long as the preponderance of the
work requested by the customer is related to information technology.

Contracting officers should not award task orders that contain any work

that is outside of the scope of the contract. NIH contracting officers should
carefully review the statements of work before awarding orders. NIH should
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implement and follow a more rigorous process to review statements of work
rather than agreeing to tasks that are outside the scope of its contracts. Because
contracting officers awarded contracts for out-of-scope work, it was impossible to
determine whether DoD paid a fair and reasonable price to hire intelligence and
law enforcement personnel as database management specialists.

NIH has started to correct this problem and has notified those DoD
activities that it will not allow any out-of-scope work when DoD exercises the
options on these task orders.

Award Decision Documentation. NIH contracting officers did not
prepare award decision documentation. Specifically, NIH contracting officials
did not prepare award selection documents for the 28 task orders we reviewed.
FAR Subpart 4.8 requires contracting officers to include in the contract files
documentation supporting the basis for award, and FAR 16.505 requires
contracting officials to provide decision documents for orders awarded on
multiple-award contracts. These decision documents must state the rationale for
the award and price of each order, including the basis for using an exception to
the fair opportunity process.

Determination and Findings Documentation. NIH personnel did not
prepare determination and findings documents when awarding time-and-materials
task orders. FAR 16.601, “Time-and-Materials Contracts,” states that a
time-and-materials contract may be used only after the contracting officer
executes a determination and findings document that no other contract type is
suitable, and only if the contract includes a ceiling price that the contractor
exceeds at its own risk. Of the 28 task orders we reviewed, 15 were time-and-
materials task orders, and one was a hybrid task order with time-and-materials
portions. For 9 of the 16 time-and-materials task orders, the NIH contracting
officer did not prepare a determination and findings document stating that no
other suitable types of contract were available. Those nine task orders had a
potential task order ceiling value of $262.7 million.

Because they did not prepare relevant contract documentation used in the decision
making process, the NIH contracting officers did not provide written records of

the rationale used for making important contracting decisions such as why the
award was made and a certain contract type was justified.

Conclusion

DoD program officials did not consistently follow acquisition regulations. As a
result, DoD program officials:

e did not foster a competitive environment,

e provided inadequate price analysis information to NIH
contracting officers,
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e did not perform the required Government contract quality
assurance,

e did not prepare written acquisition plans when required,

¢ hired a contractor employee to perform an inherently
governmental function, and

e managed a task order using the cost-plus-percentage-of cost
system of contracting.

DoD officials need to properly administer contracts, and they should stress the
importance of proper contract administration to DoD program and contracting
officials. Because DoD officials did not properly follow Federal acquisition
regulations, DoD may not have received the best value when procuring services.
Skill and good judgment are required to effectively protect the public interest.

Recommendations, Management Comments, and Audit
Response

We are not making recommendations to the National Institutes of Health
regarding contracting issues found involving National Institutes of Health
contracting officials. Such recommendations will be in a separate report that
will be issued by personnel from the Department of Health and Human
Services Office of the Inspector General.

B.1. We recommend the Under Secretary of Defense for Acquisition,
Technology, and Logistics:

a. Direct users of the Chief Information Officer-Solutions and
Partners 2 Innovations contracts to create a competitive environment among
all applicable contractors by leaving the solicitation response time open for a
period of time commensurate with the complexity and value of the
requirement.

Office of USD(AT&L) Comments. The Director of Defense Procurement
concurred. The Director of Defense Procurement stated that DoD will coordinate
with the National Institutes of Health to post language on its Web site to direct
users of the Chief Information Officer-Solutions and Partners 2 Innovations
contracts to consider all factors when determining the appropriate solicitation
response time. The Director of Defense Procurement expected to complete this
action by October 31, 2007. The Director of Defense Procurement has not taken
any action as of November 9, 2007.

b. Disseminate guidance to users of the Chief Information
Officer-Solutions and Partners 2 Innovations contracts to reemphasize that
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DoD users are responsible for much of the pre-contract award requirements.
Specifically, program officials using the Chief Information Officer-Solutions
and Partners 2 Innovations contracts are required to:

(1) Document and support price analysis determinations.
(2) Conduct effective price negotiations on sole-source awards.

(3) Explain resolutions of differences between the Government
cost estimates and the contractor’s price proposal.

(4) Support the methodology used to prepare Government cost
estimates.

(5) Prepare quality assurance surveillance plans that specify
the work that requires surveillance and the type of surveillance to be
performed.

(6) Prepare acquisition plans when the total procurement cost
equals or exceeds the established thresholds for preparing written
acquisition plans.

(7) Ensure that contractor personnel do not perform
inherently governmental functions.

Office of USD(AT&L) Comments. The Director of Defense Procurement
concurred. The Director of Defense Procurement stated that DoD will coordinate
with the National Institutes of Health to post language on its Web site that will
provide guidance to DoD users of the Chief Innovations Officers-Solutions
Partners 2 Innovation contracts on proper pre-award roles and responsibilities.
The Director of Defense Procurement expected to complete this action by
October 31, 2007. The Director of Defense Procurement has not taken any action
as of November 9, 2007.

B.2. We recommend the Commander, U.S. Southern Command request the
National Institutes of Health to terminate task order 2232 at the most
economical point in time, such as at the end of the current option period of
performance.

U.S. Southern Command Comments. The U.S. Southern Command provided
draft report comments signed by the Senior Executive Service Director of
Programs and Resources (Director of Programs and Resources). The Director of
Programs and Resources concurred. The Director of Programs and Resources
stated that the U.S. Southern Command and the Joint Interagency Task Force
South have agreed not to exercise the option for FY 2008 for task order 2232.
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C. Funding Problems With
NIH Contracts

DoD contracting, financial, and accounting officials and NIH financial and
accounting officials did not comply with appropriation laws and
regulations. We identified 43 potential violations of the bona fide needs
rule, the purpose statute, or both, which could result in Antideficiency Act
violations valued at $31.2 million. These potential violations included

32 direct acquisitions and 11 assisted acquisitions. Also, DoD personnel
prepared MIPRs that lacked details or a reference to a statement of work.
In addition, DoD personnel allowed NIH to use advanced billing for
purchases DoD made through NIH. DoD financial and contracting
officials were either unaware of, did not follow, or misinterpreted funding
regulations. As a result, DoD violated the uses and limitations of fund
authority mandated by Congress.

Funding Criteria

Antideficiency Act. The Antideficiency Act (ADA) is codified in a number of
sections of title 31, United States Code. The purpose of the ADA is to enforce the
constitutional budgetary powers residing in Congress with respect to the purpose,
time, and amount of expenditures made by the Federal Government. Violations
of other laws may trigger violations of ADA provisions.

Purpose Statute. The purpose statute is codified in section 1301,
title 31, United States Code (31 U.S.C. 1301). A violation of the purpose statute
may cause an ADA violation. The statute states, “appropriations shall be applied
only to the objects for which the appropriations were made except as otherwise
provided by law.”

Bona Fide Needs Rule. The bona fide needs rule (BFNR) is codified in
31 U.S.C. 1502. A violation of the BFNR may cause an ADA violation. The
statute states, “The balance of an appropriation or fund limited for obligation to a
definite period is available only for payment of expenses properly incurred during
the period of availability.” To use appropriated funds, DoD organizations must
have a bona fide need for the requirement in the year the appropriations are
available for obligation.

In addition, the Government Accountability Office Principles of Federal
Appropriations Law (commonly known as The Red Book), third edition,
volume I, chapter 5, section B.4, “Delivery of Materials Beyond the Fiscal Year,”
provides additional guidance on bona fide needs. It states the legal principle that
materials purchased in one fiscal year and not delivered until the following
fiscal year do not violate the bona fide needs rule if the material is not commercial
items readily available from other sources and delay in delivery is due to
production and fabrication of the material, which cannot be purchased on the open
market at the time needed for use; due to unforeseen delays to an otherwise
properly made obligation; or for replacement of stock.

26



If agencies purchase goods or services and schedule delivery for a
subsequent fiscal year, one could question whether the contract was made in the
earlier fiscal year only to obligate funds from an expiring appropriation.

10 U.S.C. 2410a. This statute states that the Secretary of Defense may enter into
a contract for procurement of severable services for a period that begins in one
fiscal year and ends in the next fiscal year if (without regard to any option to
extend the period of the contract) the contract period does not exceed 1 year. To
meet the requirements of 10 U.S.C. 2410a, the Office of the Under Secretary of
Defense (Comptroller)/Chief Financial Officer has specified that funds for
severable services must be obligated in the year of the appropriation funding the
services, and the contract period of performance cannot exceed 1 year.

31 U.S.C. 1501. This statute requires a binding agreement between two agencies
in writing that will report the specific goods to be delivered, real property to be
bought or leased, or work or services to be provided.

DoD Financial Management Regulation Guidance. Annual appropriation acts
define the uses of each appropriation and set specific timelines for use of the
appropriations. The DoD Financial Management Regulation, volume 2A,
chapter 1, provides guidelines for determining the correct appropriation to use
when planning acquisitions.

Expenses and Investments. All costs are classified as either an expense
or an investment. Expenses are costs of resources consumed in operating and
maintaining DoD and are less than the currently approved dollar threshold of
$250,000 for expense and investment determinations. Investments are costs to
acquire capital assets, such as real property and equipment, and are more than the
currently approved dollar threshold of $250,000 for expense and investment
determinations. Costs budgeted in the operations and maintenance (O&M)
appropriation are considered expenses. Costs budgeted in the procurement
appropriation are considered investments. Costs budgeted in the research,
development, test, and evaluation (RDT&E) appropriation include both expenses
and investments.

Commercial Off-the-Shelf. All COTS purchases should be funded in the
procurement or O&M appropriations, as determined by the expense and
investment criteria.

Operations and Maintenance Appropriations. Expenses incurred in
continuing operations and current services are budgeted in the O&M
appropriations. Modernization costs less than $250,000 are considered expenses,
as are one-time projects, such as development of planning documents and studies.
O&M funds are available for obligation for 1 year.

Procurement Appropriations. Acquisition and deployment of a
complete system with a cost of $250,000 or more is an investment and should be
budgeted in a procurement appropriation. Complete system cost is the aggregate
cost of all components that are part of, and function together as, a system to meet
an approved requirement. Procurement funds are available for obligation for
3 years.

27



Research, Development, Test, and Evaluation Appropriations.
RDT&E requirements, including designing prototypes and processes, should be
budgeted in the RDT&E appropriations. In general, all developmental activities
included in bringing a program to its objective system are to be budgeted in
RDT&E. RDT&E funds are available for obligation for 2 years. Development of
an information technology system is generally funded with RDT&E funds.

Compliance With Appropriation Laws and Regulations

Direct Acquisitions. We identified 32 direct acquisitions, with a total value of
$4.6 million, that potentially violated the BFNR. All of the 32 direct acquisitions
were for commercial items readily available from other sources. Therefore, the
items were required to be delivered during the fiscal year in which the funds were
available for use. Delivery in the subsequent fiscal year could not be justified by
procurement lead-time. DSC Philadelphia awarded 25 of the 32 delivery orders
that potentially violated the BFNR during FY 2006 using FY 2005 O&M funds.
The funds expired on September 30, 2005, but the 25 delivery orders were
awarded on dates ranging from October 25, 2005, through March 6, 2006. The
total value of the delivery orders DSC Philadelphia awarded that potentially
violated the BFNR was $2.9 million.

Funding officials at DSC Philadelphia believed it was permissible to use expired
funds to award delivery orders in the subsequent fiscal year, as long as the funds
were accepted before the end of the fiscal year. However, 31 U.S.C. 1502 states,
“the balance of an appropriation or fund limited for obligation to a definite period
is available only for payment of expenses properly incurred during the period of
availability ... However, the appropriation or fund is not available for
expenditure for a period beyond the period otherwise authorized by law.”
Clearly, purchases made during FY 2006 do not represent expenses incurred
during FY 2005. Therefore, the award of these 25 delivery orders with FY 2005
O&M funds potentially violated the Antideficiency Act. In addition, the DoD
Financial Management Regulation states that O&M funds are available for new
obligation for only 1 year. DoD contracting, financial, and accounting officials
should be familiar with this limitation and should not have awarded those 25
orders using the expired O&M funds.

The seven other direct acquisitions, valued at $1.7 million, also resulted in
potential BFNR violations. SSC Charleston awarded four of the delivery orders,
Defense Information Technology Contracting Office at Scott Air Force Base
awarded two of the orders, and the Marine Corps Regional Contracting Office
Southwest in Camp Pendleton awarded the remaining delivery order. These DoD
contracting offices awarded the delivery orders at the end of the fiscal year but
scheduled the delivery in the subsequent fiscal year when the funds were no
longer available. The Red Book states the legal principle that when materials are
delivered in the fiscal year subsequent to the fiscal year of the purchase, a
violation of the BFNR has not occurred if the materials are not commercial items
readily available from other sources, and the items have not been delivered due to
delays in the production and fabrication, unforeseen delays, or for replacement of
stock.
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All items on the ECS 111 contracts were COTS; therefore, these seven purchases
potentially violated the BFNR. When DoD makes COTS purchases, contracting
officials should ensure that their customers provide funds available for use in the
period in which the products will be delivered. If the Government did not need
these items until FY 2007, as specified in the delivery order, then the purchase
should have been made with funds that were available for use in FY 2007.

Appendix D describes these 32 potential ADA violations.

Assisted Acquisitions. Initially, we identified 12 assisted acquisitions with
potential ADA violations. During the course of our audit, we informed personnel
from the DoD Criminal Investigation Task Force that one of its task orders had a
potential BFNR violation of $1.9 million. The DoD Criminal Investigation Task
Force took immediate corrective action and requested NIH to deobligate and
return expired funds and to apply the appropriate funds to the appropriate
invoices. We commend DoD Criminal Investigation Task Force management for
their actions.

The remaining 11 assisted acquisitions had potential ADA violations of
$26.5 million. Specifically, DoD and NIH officials caused potential ADA
violations valued at:

e $1.4 million on three task orders, by potentially violating the
purpose statute;

e $23 million on seven task orders, by potentially violating the
BFNR; and

e $2.1 million on one task order, by potentially violating both the
purpose statute and the BFNR.

Purpose Statute. DoD financial and accounting officials provided
funding documents with the wrong appropriation to NIH contracting officials,
resulting in four potential purpose statute violations. One of those task orders
also potentially violated the BFNR. DoD customers funded these four task orders
with O&M funds, but based on the task orders’ scopes of work, RDT&E funds
should have been used. These orders were for research and development work,
and the DoD Financial Management Regulation states that development, test, and
evaluation requirements, including designing prototypes and processes, should be
budgeted in RDT&E appropriations. The purpose statute, 31 U.S.C. 1301, states
that funds should only be used for their intended purpose. These four orders
represent potential purpose statute violations of $1.6 million.

Bona Fide Needs Rule. NIH financial and accounting officials paid
contractors $24.9 million for work performed outside the funds’ period of
availability for eight assisted acquisitions, resulting in potential BFNR violations.
One of those orders also potentially violated the purpose statute. The violations
occurred when NIH did not deobligate expired funds and used those funds to pay
for work outside the funds’ period of availability. The BFNR states that funds
should only be used to pay for work performed during the funds’ period of
availability. In addition, 10 U.S.C. 2410a states that DoD can enter into a
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contract for procurement of severable services that begins in one fiscal year and
ends in the next fiscal year, if the contract period does not exceed 1 year.
Therefore, when funding orders for severable services, funds that would normally
expire at the end of the fiscal year may be used into the following fiscal year as
long as those funds are tied to a period of performance that does not exceed 1
year.

Appendix D describes the 11 potential ADA violations.

Advanced Funding. Advanced funding includes the practice of
permitting advanced billing without the receipt of goods or services. The Under
Secretary of Defense (Comptroller)/Chief Financial Officer memorandum,
“Advance Payment to Non-Department of Defense (DoD) Federal Agencies for
Interagency Acquisitions,” March 1, 2007, provides guidance to all Military
Departments and Defense agencies directing that DoD Components stop the
practice of advancing funds to non-DoD Federal entities unless law, legislative
action, or Presidential authorization specifically allows providing the funds in
advance.

DoD used advanced funding for all of the assisted acquisitions made
through NIH. According to the project manager of the finance office at the NIH
Information Technology Acquisition and Assessment Center, NIH withdraws the
entire amount of the MIPR once it accepts the MIPR from DoD. From March 1,
2007, through June 12, 2007, DoD sent NIH 31 MIPRs totaling $30 million. NIH
stated that contractors began providing information technology services and DoD
customers received deliverables for these 31 MIPRs.

In the March 1, 2007, memorandum, the Under Secretary of Defense
(Comptroller)/Chief Financial Officer required all DoD Components to
take appropriate action to ensure DoD funds are not disbursed in advance of
contract performance. Accordingly, we believe that existing advanced funds
retained by a non-DoD Federal agency should be returned.

Funding Document Descriptions

TriCare Management Activity, Virginia, provided SSC Charleston with several
MIPRs that contained broad descriptions of the goods to be purchased and were
not specific as required by 31 U.S.C. 1501. This statute requires a binding
agreement between two agencies in writing that states the specific goods to be
delivered, real property to be bought or leased, or work or services to be provided.
TriCare Management Activity funded 19 of the delivery orders we reviewed at
SSC Charleston. The 19 orders had a total value of $7.5 million. In all 19 cases,
TriCare Management Activity provided SSC Charleston with a MIPR that was
vague and general and did not provide details of the items intended to be
purchased or did not provide a reference to a statement of work accompanying the
funding document. To comply with the statute TriCare Management Activity
should state the specific equipment being bought or refer to the statement of work
associated with the contract or delivery order.
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For example, SSC Charleston awarded delivery order N65236-06-F-2896 on
September 15, 2006, for $757,576. TriCare Management Activity funded the
order with MIPR number DRAM 66006. The description on the MIPR stated,
“FY 06 O&M funding for Network Protection site surveys, design, install, test
and sustain 1A [information assurance] 