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EXECUTIVE SUMMARY

Title: Just War and Preemption: The Just War Tradition and its Impact on Preemptive Acts
Author: Major Nathan Huntington, United States Marine Corps
Thesis: The Just War Tradition provides the moral framework for preemptive acts.

Discussion: The post-Cold War era presented to the nations of the world the opportunity to
experience peace in a way that had not been enjoyed for decades, if not centuries. However,
since the end of the Cold War there have been a significant number of smaller conflicts,
genocides, ethnic cleansings, and regional battles. The September 11, 2001, attacks against
targets in the United States brought the strife to the US in an unexpected way.

. Since that day, there has been a significant level of US military activity in the world, and plenty
of debate over how to do it. One of the most interesting aspects of the debate is over the
“preemptive war” that was started in Iraq. While this thesis is not specifically about Operation
Iraqi Freedom, it is a catalyst, of sorts, for studying the subject of the Just War Tradition and its
influence on preemptive military activities.

Conclusion: The Just War Tradition illumines the conduct of preemptive war.
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DISCLAIMER

THE OPINIONS AND CONCLUSIONS EXPRESSED HEREIN ARE THOSE OF THE
INDIVIDUAL STUDENT AUTHOR AND DO NOT NECESSARILY REPRESENT THE
VIEWS OF EITHER THE MARINE CORPS COMMAND AND STAFF COLLEGE OR ANY
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PREFACE

I am interested in warfare. I am also interested in justice. This thesis is an attempt to
inform the first with the latter. If it was the other way around, then "might makes right" would
rule the world. Some would argue that it does. We have all heard, "the victor writes the
history."

If the world was simply about might determining outcomes, the grand experiment, the
constitutional-democracy-republic-federal-inefficient system that is the United States of America
would be meaningless. We must desire that justice be blind; no, we must demand it.

J

The Just War Tradition of the Western world is probably the most thoroughly developed
system of thinking about how to ensure justice—even in this most gruesome of human endeavors
that we call war. My interest in the Just War Tradition, then, is that justice can, and must, inform
war. While some might grant my thinking that the Just War Tradition informs war, this thesis is

an attempt to evaluate whether or not the Just War Tradition can inform a nation in its conduct of

preemptive actions.




Introduction

War and the conduct of war, is a fundamental, moral, human endeavor that is based on
ultimate questions. Western thought processes about this endeavor have grown along a strain of
thinking called the Just War Tradition (JWT). Justice is the determiner of whether or not a given
activity is right or wrong. Just War thinking primarily focuses on responses to attack, rather than
on first actions. It is the first actions that are under scrutiny here. The dilemma is whether or not
the pursuit of justice can include the first use of military might. The Just War Tradition provides
the moral framework for preemptive acts.

Operation Iraqi Freedom (OIF) posed the first real dilemma for the United States in the

immediate aftermath of the events of September 11, 2001. The reason OIF offered the

* opportunity to question the actions of the United States in its “War on Terror” is that some have

called it a “preemptive war.” If OIF was, or is, a preemptive war, it seems that it is a departure

 for the United States in its military thinking because the US has tended to enter conflict only

after significant provocation, or at the request of other nations.

The first questioning of OIF focused on President George Bush’s “new” thinking, which
was to preemptively enter the sovereign borders of Iraq. Some said he was doing it “for the oil.” ~
Others said he was trying to “finish his father’s unfinished business.” Occasionally, the debate
over OIF focused on whether it was the “right” thing to do, with many concluding it was the
“wrong” thing to do for-any number of reasons, including casualties, cost, and others. Rélatively
few people opposed the commencement of OIF. Those few who did oppose it argued that there
was no self—defensive aspect to the operation—which is an appeal to Just War tMnking.

Currently, the public debate has focused on “how the war was conducted,” rather than on

whether or not it was a right war. If the debate were to focus on the rightness or wrongness of




the operation, it would be an appeal to Just War thinking. If the debate concentrated on how it
was conducted, it would be a study in tactics, possibly in operational art.

The Western world needs to know if its thinking about Just War applies to the world
today. The “world today” is in a state of confusion about how to think and wha;c to do about
extremists, jihadists, terrorists, rogue states and non-state actors. It needs to know if justice is
achievable and if its long history of Just War thinking is applicable in dealing with these threats.

The Just War Tradition does illumine preemptive actions, including preemptive war. It
does more than shed light on the subject; it dictates how preemptive actions should be

undertaken.

Section 1
The Foundation of the Just War Tradition

| The Just War Tradition has grown out of the interaction of states over the course of
history. The threads of the JWT are usually connected back to Saint Ambrose and Saint
Augustine. However, this is an inaccurate beginning point, as they were Christian Church
Fathers, and as such, were the bearers of much responsibility in the connection of pre-Christ
teaching with post-Christ teaching. Therefore, the JWT o‘ffers one chord in the contiﬁuous
development and maturation of the thinking of a particular religious heritage. To the extent that '
any western political leaders follow the JWT, it is because the religious heritage has had an
impact on political thinking.

The JWT bears up under scrutiny because “the light of human reason” follows it. It is not

that the religious tradition is subservient to the rigor of logical thought, but because logical

thought is illumined by the Judeo-Christian heritage of western nations.




There are significant failings in the adherence of nations to the JWT. These failings are
often cited as examples of how the JWT does not carry the force of law or of moral imperative,
such that political aims of nations override the limitations that the JWT would impose on the
commencement, pursuit, and cessation of conﬂict.

Throughout this thesis, the term nation will be used as a generic term in place of several
words which merit their own study: nation, state, nation-state, Wesphalian state, country. The
scope of this thesis precludes an evaluation of what constitutes a nation or a state. It will be used
to identify broad political categories of disparate groupings based on ethnicity, language,
religion, geography, and borders (as they are currently drawn, whether accurately or not). There
is even some applicability to “non-state” actors. So-called non-state actors, in some cases,
employ weapon systems and engage in warfare, ensuring their inclusion in the dialogue of inter-
national action, including the use of force against them.

It is not required that political leadership be either Jewish or Christian to adhere to the
JWT. When the argumentation about a nation’s military actions follows the categories of the
IW T, then the tradition has weight even if its criteria are not formalized in law. Also, it is
common in the human experience that individuals, groups, and governments try to interpret any
law to their own advantage. In the hypothetical situation that any nation were to pass into law
the parts of the JWT as its criteria for entering conflict, it is possible that it. would later interpret
its own codification to allow it to enter a war that seemed expedient to it. Whether it is legislated
or not, the JWT has had a significant impact on the thinking of western nations, such that many
of its parts influence the debates over the use of force, and much of ii has been captured in

various codes, conventions, and agreements.




The Geneva Conventions and the Hague Conventions have formalized many parts of the
JWT, especially detailing the conduct of the participants in a war. These conventions now have
the force of international law, as 194 countries are signatories to the agresments.’

There are two parts of the JWT. The first part is concerned with the justice of going to
war—Jus ad Bellum. The second part is concerned with the justice of the behavior of the parties
once they have begun to fight with each other—Jus in Bello. Sometimes a third part, dealing

with the aftermath of war—Jus post Bello—is discussed, but is not central to this study.

Jus ad Bellum
1. Just Cause

The reasons for engaging in war must be proper. This is an appeal to justice, as is all of
the Just War Tradition. Within the JWT, every aspect is about justice. In this case, there must
be a just reason for beginning the conflict of arms. The reasons usually given are: 1. Self-

defense, including that of a weaker neighbor;’® 2. Redress a Wrong; 3. Indemnity.

The justifiable causes generally assigned for war are three, defence, indemnity, and

punishment...it is right to defend, to recover, and the encroachment on which it is right to punish.
There is an omission in this enumeration, unless the word recover be taken in its most extensive sense.
For recovering by war what we have lost, includes indemmity for the past, as well as the prosecution
of our claim to a debt.*

Many commentators leave out indemnity, though Grotius includes it as its own category.
He does so because it has enough substance to be treated as a separate grouping. It may be
permissible to put it under the heading of redressing a wrong; however, the commentators who
leave it out do not deal with it once it has been grouped into another category. This is certainly
because it is difficult—possibly opening the door to touchy subjects, such as going to war for no

apparent reason of violence committed, but simply to arbitrate an indemnity.




Self-defense is the most easily defined category for just cause. Hence, the United
Nations Charter recognizes it and allows self-defense against acts of aggression without UN
Security Council approval.’ Other cases would require approval by the council. Other UN
categories allow for defending weaker neighbors and redressing wrongs, including the difficult

cases of “peacekeeping” and “peacemaking.”

2. Right Authority

The legitimate authority of a government must enact war. Many commentators say, “a
formal declaration of war.”” The important element of this is that a government inform
oppongnts and friends alike, that it intends to enter armed conflict.® Some commentators would
also require a series of notifications leading up to the formal declaration.” Additionally,
international recognition of the responsibility of an attacking party to give warning is formalized

in the Hague Conventions. '

The current enigma that is the United States declaration of war process does not infringe
on this principle. Because the democracy of the US is built on a separation o.f powers basis, with
its bicarneral legislative branch, there is political gamesmanship over who officially enacts tﬁe
wér. But the loud and obvious process, on the world stage is such that there can be no surprise
and that numerous notifications are made prior to the Commander in Chief ordering the

beginning of violence. This, in effect, is the legitimate declaration of war.

3. Right Intention

Right intention requires a nation to intend by its war only that which is necessary and not
to use its greater capabilities to advance its own selfish interests.!! This means that even a

corporate body as large as a nation ought to desire only that which is good. This means that it




should seek the betterment of not simply itself, but all its neighbors. Its purpose is to correct
some wrong and to achieve some protection while avoiding the prohibited intents of “vindictive

anger and malicious revenge.”">

4. Proportionality of Ends

The violence of the war entered by the wronged party must be proportional to the injury
that was suffered at the outset. Thus, nations are prohibited from using force greater than that
required to redress the injury suffered. Furthermore, once the just proportion of the wrong has
been met, the conflict is to be ended, such that the original wronged party does not begin to do

wrong himself. "

5. Last Resort

The last resort category in the JWT dictates that all other means of resolving conflict
have been exhausted. Most often this is interpreted to mean that all other diplomatic means have
reached an impasse:;14 that sanctions have not had their desired effect; that other strategic
communication has fallen on deaf ears.’® This is simplistic because it requires that military
action be necessarily at only one end of a continuum, and at its extreme end. At first glance,
diplomacy may end (because it has failed) when war starts. Former Secretary of Defense Caspar
Weinberger stated this idea too simply when he says, “The commitment of forces should be a
last resort.”'® A more actionable definition of the term Jast resort is to say that “war [is] the only
reasonable means to right the wrong”!” because it expands last resort to permit the use of force at
the time it would be most effective. This statement clariﬁgs that there may be a situation in
which military means are the only suitable venue for rectifying a situation, which links this

criterion to just cause, which was previously discussed.




6. Reasonable Hope of Success

Reasonable hope of success mandates that pragmatic and prudent evaluations be
exercised prior to engaging in war. This category requires that proper planning be conducted
prior to conducting war; that proper resources will be allocated for the war; that proper collective
determination exists to continue the conflict through its most difficult periods all the way to its
conclusion, once the choice for armed conflict has been made.'® Retired General and former

Secretary of State Colin Powell enumerated several considerations that ought to govern the

choice to go to war."

Reasonable hope of success deliberates whether or not it is expedient to undertake a
conflict. Grotius argues that there are certain injustices that are tolerable if war is the only
alternative. These may be minor injustices for which recourse to war is not worthwhile or
relatively major injustices if any attempt to rectify them would result in failure.?°

Furthermore, citizens’ lives are not to be squandered. Death for a hopeless cause is not
justiﬁable.2 ! If the actions of the nation are governed by justice, the death of citizens for a

hopeless cause is as repugnant as whatever wrong is to be corrected.

7. The Purpose is to Restore Peace

The peace post-conflict is supposed to be preferable to the conditions prior to conflict.

9922

The goal of any conflict must be “to attain or restore a just and durable peace.” Any other goal

puts the conflict back into the category of unjust. Ceasefires can actually be counter-productive
because they can set the conditions for a resumption of more intense hostilities. Therefore, even

a cessation of hostilities is supposed to have the purpose of a better peace.23




Jus in Bello

The essential elements of jus in bello are: 1. Discrimination; 2. Proportionality; and 3.
Minimum Force. Additionally, some commentators add a fourth element—Necessity. That is,
Jjus in bello is primarily concerned with the restraint or limitation on violence once it has been
entered.?*

The category of discrimination identifies people in the vicinity of the conflict as
combatants and noncombatants. Within these two larger categories are subcategories.

Combatants are armies, militia and volunteer corps which have a commander, wear
uniforms or an emblem, carry arms openly and honor the laws and customs of war. However, as
soon as a combatant becomes too ill to fight, lays down his weapons, is captured, or is otherwise
taken out of the conflict, he becomes a noncombatant. Both noncombatants and prisoners of war
captufed by the enemy have the same rights.”’

Noncombatants are defined as those who are “taking no active part in the hostilities.”®

By this definition, most often it is women, children and the aged who are noncombatants. The

overarching principle in the teaching about noncombatants is the “intention not to harm those

who do not deserve it.”?’

Proportionality requires that the amount of damage done by the offended nation to the
offending nation not be greater than the wrong that was originally committed. The
corresponding analogy is that ybu do not chop off a hand when a flick on the wrist is sufficient to
correct a wrong. Similarly, once engaged in combat, units and individuals are not supposed to
kill indiscriminately; not to maim; not to torture; not to mutilate dead bodies.?® It is evident that

discrimination and proportionality are bound together.




The minimum force requirement is also very closely related to proportionality, but
focuses more on the tactics involved in the war. The force utilized in achieving an objective is to
be the minimum required, not the maximum available. There is often some discussion on this
point, as significant force is available to the military practitioner. An example sometimes used is
that it would be permissible to drop a 500-pound bomb on a spire from which a sniper has been
having significant effect, not because the 500-pound bomb is equivalent to his 140-grain bullet,
but because the bomb is the minimum force available to oust him from the position, from which
he has had such an imposing effect.

Necessity is not a requirement given by all commentators, but it follows minimum force.
To continue the above example, a commander ought to employ the 500-pound bomb against the
sniper if it is a necessity. If he is able to maneuver his unit out of the effective range of the
sniper with no negative impact to his unit or the one he is supporting, then he will not have to
bomb the sniper.

The subject of necessity is a difficult one. For its use in the Jus in Bello arena, it will be

called military necessity. Michael Walzer discusses necessity in his book Just and Unjust Wars

in his analysis of the moral nature of war because, if some\thing is a necessity, it is right to pursue
it, and conversely, wrong not to pursue it,” which makes it jus ad bellum/argument. -

Laws and conventions add what is essentially another element—unnecessary suffering.
A military force is prohibited from using arms or projectiles that éause unnecessary suffering.
This follows logically from proportionality and minimum force, but specifically addresses the
weapons used in war. Thoée weapons are allowed to kill, but are prohibited from not killing and

leaving the soldier in extreme agony.>°




Section 2
Comparison of Commentators on Just War

The modern era has brought some good commentators on the subject of Just War, and has
provided them with opportunities to evaluate the material. This section will provide insight to
some of them, and will illustrate the range of thinking on the JWT. None of the commentators
evaluated here uses all of the seven categories that comprise the JWT given at the outset. There
is a sufficient overlap in their material to guide the study of the tradition. Some of the key
differences or illuminating points from them will be given here.

Jean Bethke Elshtain’s book Just War Against Terror: The Burden of American Power in

a Violent World is particularly written to discuss what the United States ought to do after the

terrorist attacks in New York City in September 2001. Her interpretation of the historic
perspective of what constitutes Just Cause is that a war is “a response to a specific instance of
unjust aggression perpetrated against one’s own people or an innocent third party, or fought fora

just cause.”!

Edward LeRoy Long’s interpretation of Just Cause is tha1\: a “war can be just only if
employed to defend a stable order, or morally preferable cause against threats of destruction or
the rise of injustice.”®* All of these reasons for war in Elshtain and Long are self defensive in
their thjnl;ing. This is the trajectory of just cause throughout history. Long additiqnally gives a
sixth item in the list of what constitutes a Just War, but it is essentially a Jus in Bello category.
He'says, “The just war theory has also entailed selective immunity... particularly for

noncombatants.”*?

Susan Niditch gives an evaluation of war from a very specific vantage point. She studied

war in the Old Testament age of the Hebrew people in a book titled War in the Hebrew Bible.
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She does not specifically analyze it using the lens of the JWT. But the assumption of the OT
Hebrews was that they went to war on occasions, and for reasons that were prescribed, that is
ordered, by Yahweh. As such, they had just cause, right authority, and right intent. There were
limitations to their conflicts, but again they were inspired by God. One of her poiﬁts is that these
inspired situations formed the basis for the subsequent ages.>

Paul Ramsey essentially disposes of the Reasonable Hope aspect of the TWT because of
the preponderance of emphasis placed upon the “principle of expediency” in the modern world.*®
“Calculation of the consequences may in any given instance be sufficient to prové that an act of
justified warfare cannot effectively, and therefore should not, be undertaken; but this alone
would never establish the rightfulness of such action as legitimate or permitted by love in the
first place.”® Additioﬁally, Ramsey’s alignment with the JWT categories is in his commentary

on Augustine. His book, War and the Christian Conscience, is primarily concerned with

Whether or not we are capable of conducting a just war, when we have the capability of killing
millions of people at one timé with nuclear weapons.

This provides the opportunity to demonstrate how essential elements of the JWT can
oppose and balance each other. The hypothetical situation arises in which a weapon capable of
killing hundreds of thousands is unleashed on a city. Clearly, innocent civilians are targeted,
which is contrary to the discrimination category. However, the legitimate authority ordered it,
and arguably fewer numbers were killed in the single massive strike against non-combatants than
would have been killed if the opposing militaries had continued to fight long, bitter campaigns
against each othef, which is an appeal to proportionality, right intention, and restoration of

peace.”’

11
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Michael Walzer’s Just and Unjust Wars is considered a very important work on the

subject of Just War. It is an excellent volume. In it, he cites case studies to illustrate his points.
One of his key points is that war has a distinct and compelling moral element.*® He does not
argue this from a desire to “do the right thing,” but because of the inherently ultimate outcomes
of war—people die. His greatest contribution to the dialogue about the JWT is his formulating
reasons for preemptive war, all of which are self-defense arguments (and which will be discussed

below).

Alexander F.C. Webster and Darrell Cole wrote The Virtue of War: The Christian

Answer to the Peace Movement. It is a compelling book because their premise is that war is

essential if it is done with the proper moral imperative. They do not specifically give the Just
War reason of restoration of peace, but their supreme call fdr the warrior is to do right in the
world by pursuing justice.”® The aspect of their study that is very interesting is a connection of
thinking on Just War between the Bastern Orthodox Churches, the Roman Catholic Church, and
Protestant teachings.*

Former Secretary of Defense Caspar Weinberger added a term to the lexicon of the
United States when lhe asked if the “Vital Interest” of the nation was at stake.*! This does not
necessarily fit into any of the standard categories of the JWT. However, it can significantly
temper the other arguments of the tradition, because in a very compelling moral situation, one in
which all other elements of jus ad bellum may lead a nation to war, the vital national interest
could plrevent it. On the other hand, arguing vital interest could make it seem like a\'godd idea to
go to war over resources or conveniences, which would be in opposition to the JWT.

The following table provides a visual representation of the arguments of the authors

mentioned above. The numeralization simply marks the order the evaluation appears in the

12




author’s study. It does not necessarily mark the category a given author thinks is the most
important. Some columns are marked with an “x”. In these cases, the author discusses the
points at widely separated places in their work, rather than in a linear fashion, thus ordering, or

weighting their categories would serve no purpose.

SCORECARD ELSHTAIN LONG | NIDITCH | POWELL | RAMSEY | WALZER | WEBSTER | WEINBERGER
Just Cause 2 2 X X X 2

Right Authority 1 4 X X 1

Right Intention 3 3 X X 3

Proportionality of Ends X

Last Resort 4 1 2 X 4 6

Reasonable Hope 5 5 1,3,4,5,6 5 2,3,4,5
Restoration of Peace X X

Commentator Comparison Table

Section 3
The Modern American Doctrines

There is a strain of thinking in moderm America about war that diverges from adherence
to the JWT. It is very “Clausewitzian” in its focus and is based on his assessment that “war
is...an act of violence meant to force the enemy to do our will.”*? Yet most arguments for war
are based on a moral foundation. For example, the Founding Fathers of the United States
argued, “We hold these truths to‘be self-evident...” and that King George HI had violated his
responsibilities requiring the redress of grievances.* President George W. Bush said, “...our

cause is just.”**

Many, though not all, of the conflicts the United States has been involved in were entered
on grounds directly related to the JWT. The United States’ typical point of entry has been after
some significant act of provocation (just cause—self-defense and to redress a wrong). But since
the end of the Cold War, there has apparently been an increase in the number of involvements in

conflicts which were not started by an attack on the US.
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During the closing years of the 20™ Century, two significant additions were made to the
US thought process about war and the use of military force. The additions were attempts by two
men to publicly delineate their positions on the use of armed forces.

The Weinberger Doctrine

Secretary of Defense Weinberger gave a speech in 1984 which presented six “tests to be

applied when we are weighing the use of U.S. combat forces abroad.”*’

1. The Vital Interest of the US (or its allies) must be at stake prior to committing

forces.
2. If troops are committed, it must be wholeheartedly with the intention of winning.

3. If troops are committed, political and military objectives must be clearly defined.
4. Force “size, composition and disposition” must be actively assessed and managed.
5. Popular and Congressional support must be behind the effort.

6. The commitment of forces should be a last resort.*°

The Powell Doctrine

General Colin L. Powell wrote an article in 1992 which asked the following questions:

1. Is the political objective we seek to achieve important, clearly defined and

understood?
2. Have all other nonviolent policy means failed?
3. Will military force achieve the objective?

4. At what cost?
5. Have the gains and risks been analyzed?
6. How might the situation that we seek to alter, once it is altered by force, develop

further and what might be the consequences?*’

The General’s questions are pointedly focused on the issue of last resort—that the
decision to go war was only made after every other means at the disposal of the nation had been
expended and failed. Once the decision for war had been made, he is then focused on being
successful in war. Powell said, “The reason for our success is that in every instance we have

carefully matched the use of military force to our political objectives.”*®

14




The Weinberger and Powell doctrines primarily fall into the Just War category of a
“reasonable hope of success.” This is not necessarily surprising and probably should not cause
any concern, for they were both very high level members of and proponents for the Department
of Defense, which put them in the organization that ought to be most concerned with the
question, “Can we succeed, given the tasks we are being asked to accomplish?” If Clausewitz is
right “that war is simply an extension of political intercourse,” then it must be the military man

who, at the last, at least asks, “Can I be successful?”’

Section 4
Post 9-11 Additions

The cormection between the September 11™ attacks and the Taliban regime in
Afghanistan was not patently obvious to the common citizen, but the case was made by the.
nation’s leaders including the President. The administration insured the connection to the TWT.
Therefore, the military response of the United States followed the principles of the JWT: the US
was acting with a just cause because the attack was obviously unprovoked; the case was made
that the Taliban government of Afghanistan was knowingly harboring the actual offenders; the
war against the government of Afghanistan was conducted after numerous warnings; and the US
guaranteed proportionality by obligating itself to cease hostilities after the Taliban was removed
and/or they had delivered the perpetrators of the crime.

That some have said operation Iraqi freedom was a preemptive war was mentioned
previously. During the lead-up to operation Iraqi freedom, every reason that was given was
essentially a JWT argument. The President addressed the nation using typical JWT reasoning in
October 2002.°°  As addressed in the earlier section about legitimate first strike when under

imminent attack, this is more difficult to argue in the modern era of cross-continent and
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intercontinental missiles than in earlier ages of massed armies at borders. Yet, imminent attack
remains a category within just war thinking that permits a first strike, and this argument was

made in the case of Iraq.”' Significantly, the JWT category of “restore a better peace” was used
because the US would work with other nations post bellum to bring a just government to Iraq.52

It is apparent that Clausewitz’ principle applies: “warfare will always be interspersed
with greater or smaller periods of rest.””>> The First Gulf War, Operation Desert Fox, Operation
Southern Watch, Operation Northeﬁl Watch, and United Nations weapons inspections all
culminated in the commencement of Operation Iraqi Freedom as the continuation of a long term
war.

The significant addition to the war reasoning of the United States was that of preemptive
terminology. The argumentation that led to Operation Iraqi Freedom was based on JWT
terminolo gy and reasoning. That argument combined with Clausewitz’ principle of an increase
in hostilities could ﬁave provided sufficient explanation to elevate the conflict in Irag. However,
the Bush Administration did not stop there. The preemptive terminology that was added
appeared in the National Security Strategy (NSS) of 2002. In the NSS, it states “the United
States has long maintained that the option of preemptive actions to counter a sufficient threat to
our national security.... to forestall or prevent such hostile acts (attacks against our military forces
or civilian population) by our adversaries, the United States will, if necessary, acf
preemptively.”*

The NSS does several things that are worthwhile in light of the JWT. It challenges the

world community to “adapt the concept of imminent threat to the capabilities and objectives of

today’s adversaries”, which is an appeal to the TWT just cause. It argues for restraint in using
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preemptive justification, recognizing that some might use it for purposes of aggression. And it
disavows using preemptive actions for emerging threats.>

The NSS brought a significant expansion of thinking on JWT to the world stage. The
conjunction of the release of the NSS with the buildup for OIF gave credibility to the notion that
the US was engaging in a preemptive war in Iraq. It is this author’s contention that OIF was not
a preemptive action rather, that it was the NSS of 2002 which actually caused the conclusion that
OIF was a preemptive attack by the US. It is unclear if the world community has effectively

debated the legitimate exercise of preemptive war.

Section 5
Preemptive Self-Defense

It ought to have been noticed this far in this thesis that, in general, Just War thinking is
reactive, that is, it is a series of thought processes in response to the use of force by someone
else. The NSS of 2002 notwithstanding, the issue of preemption is raised. Can it be acceptable
to initiate a conflict against another sovereign nation without that nation having committed a
wrong by attacking first?

The general category of self-defense is one that is often granted as a legitimate reason for
striking back, and striking back is exactly the key when we are talking about self-defense. The
analogy of being in a bar, not doing anything that would provoke an assault, and being “sucker
punched” is just this sort of scenario. Most people would agree that the one who was punched is
allowed to strike back to the extent that he ends the conflict.

The analogy is consistent even at the national level. When one nation strikes another
nation, the struck nation is permitted to strike back. The idea of proportionality is one that

dictates limits to the offended nation.>® It must desist from its striking back once the wrong has
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been redressed, or those who committed the initial strike have been brought to justice. It
obviously disallows the obliteration of an entire citizenry.

National self-defense that is executed in a preemptive fashion when an opposing army is
built up at the border is relatively straightforward, though not quite as obvious as the previous
example. Most people would still grant that there is a legitimate reason for striking preemptively
in this case.

The difficulty with personal preemptive self-defense and with national preemptive self-
defense is that the opponent can always argue that he was not actually intending to attack. This
difficulty can be dealt with fairly simply by the account of two or three witnesses.>’ Back in the
bar, the individual could pr@emptively punch his attacker if there was sufficient threat and
witnesses could verify that the preemptive punch was legitimate. At the national level, coalition
partners, international community recognition, or United Nations support can lend credibility in
exactly the same way the witnesses do above. Thus, a nation, upon the counsel and agreement of
its allies, could decide to preempt the apparent a threat of a gathering invasion.

An early attempt in the United States to define preemptive violence came from the
Secretary of State Daniel Webster in the Caroline Case (1842) in which he wrote that in order to
justify preemptive action “there must be shown ‘a necessity of self-defense... instant,
overwhelming, leaving no choice of means, and no moment for deliberation’.”*®

“Sufficient threat” is another way of answering the question as to whether or not the
opponent was actually going to attack. This terminology means that once there is sufficient
threat of invasion, the soon-to-be-attacked party may launch the first strike.

Michael Walzer tackles the issue of preemption in his work Just and Unjust Wars. But

even his dealing with the issue is still essentially a self-defense argument. He says,




The line between legitimate and illegitimate first strikes is not going to be drawn at
the point of imminent attack, but at the point of sufficient threat. That phrase is

necessarily vague. I mean it to cover three things: a manifest intent to injure, a L
degree of active preparation that makes that intent a positive danger, and a general
situastgion in which waiting, or doing anything other than fighting, greatly magnifies |
risk. ]

Thus, in agreement with Walzer, the following principles permit a preemptive attack for the =
purpose of self-defense:

1. The aggressor has clearly demonstrated that it has the intent to injure.
2. The intent to injure poses a positive danger to another nation.

3. The threatened nation would greatly magnify its risk by not striking preemptively.

Section 6

Preemptive Actions

In the previous section the principles which permit a preemptive attack for the purpose of
self-defense were established. In this section the right uses of preemption for purposes other
than self-defense will be established. First strike when an army is at your border is
understandable (maybe not quite as simple as striking back after being attacked, but nearly so).
This is not necessarily a matter that is new to the modern world, however the modem era, with
aircraft and missiles that can transit the globe in very short periods with absolutely no warning of
a military buildup at a border, poses special difficulties.

The first thing to understand is the duty of the civil magistrate.‘ The government of a
nation must establish tranquillitas ordinis.® In order to establish ordinary tranquility, a
government must provide for the security and protection of its citizens and those living inside its

borders. These are precisely the tasks enumerated in the Preamble to the US Constitution:

-Establish Justice
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-Insure Domestic Tranquility

-Provide for the Common Defense

-Promote the General Welfare

-Secure the Blessings of Liberty to ourselves and our posterity
Conclusion: Preemptive military action can be taken to protect and ensure the Tranquillitas
Ordinis of a nation’s own citizens. ' |

The requirement of humankind to see to the protection of the weak or defenseless

precedes the right of self-defense.’’ This means that endangering one’s self on behalf of others
is a responsibility that precedes the right to take self-preserving action. This applies to nations
as well. There are many nations which adequately provide their citizens the conditions required

of the civil magistrate, but which are incapable of defeating an attacking nation. In these cases,

other strong nations ought to defend the weaker nation with the same passion they do for their

own citizens.
Conclusion: Preemptive military action can be taken to protect and ensure the Tranquillitas
Ordinis of the citizens of another nation.

If we accept the principle “We hold these truths to be self-evident, that all men are
created equal, that they are endowed by their Creator with certain unalienable Rights, that among
these are Life, Liberty and the pursuit of Haxppiness,”é2 then they belong to all mankind. If they
belong to all mankind, then it is contrary to justice for King George III, or anyone else, not to
ensure that all men have the right to life, the right to liberty, and the right to the pursuit of
happiness.

Conclusion: Preemptive military action can be taken to establish the Tranquillitas Ordinis for

the citizens of another place (notice that there may not be a recognizable nation in that place).
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The Range of Preemptive Actions

ANTICIPATE: Anticipation is engagement with alliance nations in and around the location of
interest. It is the conduct éxercises and exchanges.

PREVENT: A nation can exercise prevention, but not in the old Europe style of preventively
going to war to avoid an unbalancing of power.63 Participate with alliance countries in active
action against traffickers, insurgents, insurrectionists, for example. The other country has the
lead, the US is the guest, but a participant.

INTERDICT: Interdiction is the task of providing ordinary tranquility. The responsibility to
protect the tranquility “is in the first instance one of interdiction: preventing horrible things
before they occur.”® The idea that the Coast Guard and the Customs and Border Protection can
stop things immediately at the border is an obsoléte idea. Interdiction requires active pursuit, to
include inside the borders of another country of those who would cause us harm. Interdiction is
violence, but it is the “authorized violence of the guest” if interna%ional borders are crossed.
Some categories of things that can be interdicted are: substances (“War on Drugs™); ideas; plans;
electronic communications; and activities. Some interdicting activities will be intelligence
activities, while others will be analogous to domestic police actions.

STRIKE: The strike will actually have a range of activities from a bombing or missile strike on
a specific target to a building up of forces and an invasion. The key element of a strike is
notification. In keeping with the Hague Conventions, notification will be given to the country

where a target resides.

“Seek peace and pursue it”® is a motto of activity. Securing peace for its citizens is a

primary responsibility of any nation. The words “secure the peace” provide the impetus for

actively pursuing peace. In the pursuit of justice, seeking peace finds its focus. Preemptive
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actions are based on justice, but tempered by the considerations of Weinberger and Powell. If a

2366

nation cannot leave a place with “a more just peace’” then doing anything at all is illegitimate.

Section 7

Right Makes Right
Right intention is essential. As a matter of fact, intent is a fundamental aspect of law
abiding societies. It is well known and understood that war is a messy activity, and that there are
some unintended consequences of engaging in war. However, the purpose behind the
participation governs whether or not the participation is proper. This denies that military might
makes right.
The principles which will allow a nation‘ to knowingly exercise its moral superiority for
the good of its citizens and even for the good of the citizens of the world are the following:
1. Charity
2. Justice
3. Certain Unalienable Rights
That charity is the first principle for exercising power in any capacity for the good of
citizens is addressed by Saint Ambrose (340-397 A.D.). He is considered the founder of the

Western approach to war. For Ambrose, the two elements that dictate behavior in just war are

“charity, which compels justice.””’ The requirement of charity is that citizens be of “mutual help

to one another.”*?

Immediately following this key section on charity, Ambrose comments, “Great...is the
glory of justice, for she exist[s]” for the good of others rather than self,% connecting the
requirement of charity with the importance of justice. Saint Augustine (354-430 A.D.) continues

the emphasis on justice. He calls kingdoms without justice “robberies.””® The essential element,
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then, of civil society is justice. Therefore, justice ought to permeate the functions of
government, including war.

The Declaration of Independence of the United States uses the phrase, “certain
unalienable rights.” The central idea which the founders captured in these words is that rights
belong to individuals, and that the rights cannot be taken away from them. If they are taken
away, the power that does so has violated its requirements of observing charity and carrying out
justice. The application of this central idea is universal—those rights belong to “all men.”"!

It was the principles of the founding documents of the United States of America that were
attacked on September 11, 2001, and which continue to be under pressure from terrorists. These
principles are the ones that distinguish the US among the nations of the world. However, that
does not mean that no other nation can be guided by the same principles, nor does it mean that no
other nation is guided by them.”” Rather, the pursuit of justice requires that we recognize the
citizens of the world as joint owners of these fundamental rights.

The motto which defines this section is “Do the Right thing; for the Right Reason; at the

Right Time.” All preemptive actions must be guided by justice, informed by charity with equal

regard for all mankind.”

Section 8
The Democratic Dilemma

The democratic dilemma, very simply, is that the will of the majority determines
morality. This is a problem of haughtiness. It is a belief that, “Because I am in agreement with
the majority, therefore I am right. Because the majority has concluded something it must be
right.” The extreme danger is that majorities have been known to be very wrong. It is for this

reason, that there are such active provisions for the protection of the minority in our system of
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government, including the assumption of “innocent until proven guilty.”’* The US Constitution
does not actually use these words, but it is generally understood from the 5™, 6™ and 14™
Amendments, as well from the Writ of Habeas Corpus, which protects the right to a fair trial.

What is at stake here is the very substance of justice. Majority rule cannot actually
dictate what is right, what is wrong, what is proper, what is good, or what is just, simply because
a majority decreed it. Majority rule is often used to help evaluate between options, including the
election of heads-of-state, and in a democracy, the deliberative value of the electoral process is
trusted to reach the best conclusion. But these evaluations are not ones of justice, they are
evaluations between options, any of which must be obliged to carry out justice. Therefore, the
desire of a people who long for war, does not make the war that it seeks a just one. Rather, the
Head of State is obligated to pursue justice under all circumstances.

The democratic dilemma does not necessarily have any relation to the actual might of a
people. It is possible that a small or weak democracy could choose to engage in a war that may
be unjust and a losing endéavo'r. Or, it could choose, by popular demand, to engage in a just war
that is a losing endeavor.

Equally, might does not mandate justice. A mighty power can engage in a just war and
fail, or succeed—democratically. If it has the “might” ana the public’s approval, winning a war
1s a likely outcome. Winning that conflict would not define the justness of the war, nor would
losing define the incorrectness of the conflict.

Here an important principle emerges: One cannot aid all. One person cannot help all
people; one nation cannot help all nations. Since ““all men are to be loved equally, but
you...cannot éo good to all you are to pay special regard to those who...happen for the time being

to be more closely connected with you.””* Since all ought to be aided, but not all can be aided
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effectively, a just nation must aid those it can with the same considerations given to achieving a
better peace. If aid of any type will not make a place better, then it ought not to be aided.

~ A just nation must desire jlistice for all mankind, but affect change for justice where it
can be effective. From this, a better principle would state: One cannot aid all; but one must aid
all one can. This is the best point for Weinberger’s “national interest” to inform a decision about
war. If national interest is left to its own devices, greed and expediency will rule the day. If,
however, national interest is tranquillitas ordinis and justice for all mankind, then the
pragmatism of Weinberger and Powell will inform a democratically elected president to make

just choices about where and how those choices can accomplish justice for citizens of the world.
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Conclusion

War, and the conduct of war, is a fundamental, moral, human endeavor that is based on
ultimate questions. The Western Just War Tradition developed through the course of history
from a particular religious and moral heritage to become a dominant thought process influencing
war in the West. It is not specifically legislated as a national doctrine, but many of its parts carry
the force of international law, and guide debate about war in western nations.

The dilemma studied in this work is whether or not the pursuit of justice can include the
first use of military might. As its name implies, the Just War Tradition is concerned with justice.
To the extent that any nation seeks justice, the JWT effectively informs the actions of that nation
regarding warfare. The JWT also provides the moral framework for preemptive actions.

The National Security Strategy of 2002 is the opening salvo in lwhat ought to be a real
debate among the nations of the world about preemption. Operation Iraqi Freedom is not the
opening salvo. OIF does not offer the test case for preemptive war, or whether preemptive war is
allowable on the world scene due to its continuity with the First Gulf War and subsequent
military actions in the region.

The Western world should rest assured that its JWT remains applicable today. Though
the “world today” is in a state of confusion\ about how to think and what to do about extremists,
jihadists, terrorists, rogue states and non-state actors, justice must be pursued by every nation.

The Just War Tradition does illumine preemptive actions, including preemptive war. It |
does more than shed light on the subject; it dictates how preemptive actions should be

undertaken.
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APPENDIX A

The National Security Strategy of the United States of America, 2002 (excerpt from page 15)

For centuries, international law recognized that nations need not suffer an attack before
they can lawfully take action to defend themselves against forces that present an imminent
danger of attack. Legal scholars and international jurists often conditioned the legitimacy of
preemption on the existence of an imminent threat—most often a visible mobilization of armies,
navies, and air forces preparing to attack.

We must adapt the concept of imminent threat to the capabilities and objectives of
today’s adversaries. Rogue states and terrorists do not seek to attack us using conventional
means. They know such attacks would fail. Instead, they rely on acts of terror and, potentially,
the use of weapons of mass destruction—weapons that can be easily concealed, delivered
covertly, and used without warning.

The targets of these attacks are our military forces and our civilian population, in direct
violation of one of the principal norms of the law of warfare. As was demonstrated by the losses
on September 11, 2001, mass civilian casualties is the specific objective of terrorists and these
losses would be exponentially more severe if terrorists acquired and used weapons of mass
destruction.

The United States has long maintained the option of preemptive actions to counter a
sufficient threat to our national security. The greater the threat, the greater is the risk of
inaction— and the more compelling the case for taking anticipatory action to defend ourselves,
even if uncertainty remains as to the time and place of the enemy’s attack. To forestall or prevent
such hostile acts by our adversaries, the United States will, if necessary, act preemptively.

The United States will not use force in all cases to preempt emerging threats, nor should
nations use preemption as a pretext for aggression. Yet in an age where the enemies of
civilization openly and actively seek the world’s most destructive technologies, the United States
cannot remain idle while dangers gather.”
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