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Christian chaplains are being told NOT to pray in the name of Jesus! . . . To
suppress this form of expression would be a violation of their constitutional rights
and religious freedoms. . . . We cannot sit idly by while our Christian military
chaplains are singled out and silenced. !

L. Introduction: The Air Force Academy and Why Prayer Matters

Has it actually come to this? What is happening to our fine military chaplains?

The military’s current religious maelstrom began in early 2004 at the United States Air
Force Academy. In January 2004, Academy faculty complained during an annual command
climate survey of religious bias at the school.? In March 2004, a flyer promoting a special
screening of the heavily religious film The Passion of the Christ’ appeared at each cadet’s seat in
the cadet dining facility, which prompted complaints that the Academy endorsed the film’s
Christian themes.* In April 2004, Academy officials brought a team from the Yale Divinity
School (YDS) to assess the Academy’s “religious atmosphere.” The Yale team released a

memorandum in June 2004 that noted both “stridently evangelical themes” in general Protestant

! American Center for Law & Justice, Protect Military Prayer (Oct. 24, 2005),
http://www.aclj.org/Issues/Resources/ Document.aspx? ID=1976.

* Rob Boston, Kingdom of Heaven? Fundamentalist Crusade at the Air Force Academy Sparks Official Military
Investigation, CHURCH & STATE, June 2005, at 8, 9. The Academy responded with a training program called
Respecting the Spiritual Values of all People (RSVP) for faculty, staff, and cadets. /d. The RSVP program was
designed to “expose attendees to forms of religious expression with which they are unfamiliar;” to teach “toleration
and mutual respect;” and to explain the importance of official conduct being “strictly neutral with respect to
religion.”  AMERICANS UNITED FOR THE SEPARATION OF CHURCH & STATE, REPORT OF AMERICANS UNITED FOR THE
SEPARATION OF CHURCH & STATE ON RELIGIOUS COERCION AND ENDORSEMENT OF RELIGION AT THE UNITED
STATES AIR FORCE ACADEMY 12 (2005), http://www.au.orgin/ pdf/050428AirForceReport.pdf [hereinafter AU AIR
FORCE REPORT]. The RSVP program, however, was “substantially modified” following comments by the Air Force
Chief of Chaplains, Chaplain (MG) Charles Baldwin. Id.

? THE PASSION OF THE CHRIST (Icon Productions 2004).
* AU AIR FORCE REPORT, supra note 2, at 7; Boston, supra note 2, at 8.

° Boston, supra note 2, at 8.
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religious services® and the frequent use of religion to motivate new cadets during basic training.”
Later in the summer, the advocacy group Americans United for the Separation of Church and
State (AU)8 began its own investigation into the Academy’s religious climate upon learning that

some Jewish cadets had been the targets of pervasive anti-Semitic slurs.’

In April 2005, AU concluded its investigation and published a report detailing incidents
of “troubling religious policies and practices” at the Air Force Academy.'® The report alleged
that group prayer was a formal part of “mandatory or otherwise official events at the Academy,”
including cadre meetings during Basic Cadet Training, awards ceremonies, and mandatory meals

in the cadet dining facility.!" The report detailed instances of non-Christian cadets facing

¢ Boston, supra note 2, at 9; David Van Biema, Whose God Is Their Co-Pilot? The U.S. Air Force Academy faces
charges that it has allowed rampant evangelization on campus, TIME, June 27, 2005, at 61, 61; see Dick Foster, AF:
Thou Shalt Respect Diversity, ROCKY MOUNTAIN NEWS (Denver), Aug. 30, 2005, at 5A, LEXIS, News & Business,
Major Newspapers (noting the chaplain who explained to new cadets during Basic Cadet Training in June 2004 that
persons who were not born again “will burn in the fires of hell,” and that new cadets should explain this to non-
Christian cadets).

7 Pam Zobeck, Task force on bias faulted for scope, GAZETTE (Colo. Springs), May 21, 2005,
http://www.gazette.com/ display.php?id=1307776&secid=1 (describing “faith language,” such as “Let Jesus help
you,” being used by cadet cadre).

% Americans United for the Separation of Church and State is an “independent organization” that has “led the way
in defending the separation of church and state” since 1947. Americans United for the Separation of Church and
State, About AU, http://www.au.org/site/PageServer?pagename=aboutau (last visited Jan. 26, 2006).

° Boston, supranote 2, at 8. AU had been contacted by one of its members, Michael Weinstein, a 1977 Air Force
Academy graduate and a former White House attorney. Van Biema, supra note 6, at 62. Mr. Weinstein’s son was
then a cadet at the Air Force Academy. /d. In July 2004, Mr. Weinstein learned from his son that non-Jewish cadets
had been deriding Judaism and accusing Jewish persons of being “responsible for the execution of Jesus Christ.” Id.
Incensed, Mr. Weinstein began to interview people at the Academy and documented numerous instances of religious
bias and Christian favoritism there, suggesting “an atmosphere . . . saturated with evangelical Christianity.” Boston,
supra note 2, at 8. In October 2005, Mr. Weinstein filed a lawsuit alleging that the Air Force had violated the
Establishment Clause through a policy of “aggressive evangelizing” at the Air Force Academy. Alan Cooperman, 4
Noisy Takeoff for Air Force Guidelines on Religion; Evangelical Christians Contend Restrictions Imperil Free
Exercise, WASH. POST, Oct. 31, 2005, at A20, available art LEXIS, News & Business, Major Newspapers.

' AU AIR FORCE REPORT, supra note 2, at 1.

" Id at2.
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“proselytization or religious harassment” by their cadet superiors.12 The report also asserted that

Academy policies granted favorable treatment to religion and religious organizations."?

In what was perhaps the most troubling allegation, the AU report singled out the
questionable religious activities of the Academy’s Commandant of Cadets, Brigadier General
(BG) Johnny Weida. BG Weida, who is regarcied as a “deeply religious man,”"* sent a mass e-
mail to cadets in 2004 that endorsed National Prayer Week and instructed them to “[a]sk the
Lord to give us the wisdom to discover the right, the courage to choose it, and the strength to

15 More disturbingly, BG Weida developed a coded, religious-oriented call-and-

make it endure.
response with Christian evangelical cadets and then used this code in his official

communications to the entire Academy.16

12 1d at 5.

 For example, cadets were authorized to hang crosses or other religious items in their dorm rooms, but were not
allowed to hang similar non-religious items. /d. at 9-10. Cadets also had more flexibility to leave campus for
religious reasons than for non-religious ones. Patrick Kucera, an atheist cadet who requested a non-chargeable pass
to attend an off-campus Freethought meeting in 2004, had his request denied because the meeting was not “faith-
based.” Id at 10. When Kucera tried to lodge a complaint of religious discrimination with the Academy’s Military
Equal Opportunity (MEO) Officer, that officer attempted to proselytize Kucera into Catholicism. /d.; Van Biema,
supra note 6, at 62 (claiming that according to Kucera, the MEO Officer said he felt obliged to “try to bring
[Kucera] back to the flock™).

¥ Van Biema, supra note 6, at 62.

5" AU AIR FORCE REPORT, supranote 2, at 6.

'* During Basic Cadet Training Protestant chapel service, BG Weida spoke about the New Testament parable of the
house built on rock (i.e., on faith in Jesus) and then instructed cadets that whenever he used the phrase “Airpower!,”

they should respond “Rock, sir!” /d. BG Weida also instructed the cadet congregation that they should use this call-
and-response to start conversations with non-Christian cadets about Christianity. /d.
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In May 2005, the Air Force created a task force to examine the Academy’s religious
climate.'” The task force’s report, released in June 2005, described ‘;perceptions” of pro-
Christian bias at the Academy'® and found that “inappropriate expressions of faith and instances
of insensitivity had created an atmosphere of intolerance” there.' The report blamed the
Academy’s problems on a failure to “fully accommodate all members’ [religious] needs” and an

innocent “lack of awareness” about permissible bounds of religious expression.?’

Concerned about the Air Force’s general religious climate in light of these findings, the
Air Force in August 2005 published Interim Guidelines Concerning Free Exercise of Religion in
the Air Force.r' The guidelines explained that public prayer “should not usually be included in
official settings such as staff meetings, office meetings, classes, or officially sanctioned
activities” in the Air Force.” The guidelines also reminded Air Force chaplains of their mission
123

to “provide care for all service members, including those who claim no religious faith.’

Finally, the guidelines allowed formal, public prayer during the Air Force’s “non-routine military

'” Boston, supra note 2, at 9. Even this seemingly routine response created controversy, especially among Christian
political action committees like Focus on the Family. /d at 10 (noting that Tom Minnery, Vice President of Public
Policy for Focus on the Family, called the creation of the task force a “witch hunt” to “root out Christian beliefs”).

'® Foster, supra note 6, at 5A.

' Laura M. Colarusso, Lawmakers protest guidelines on prayer, AIR FORCE TIMES, Nov. 21, 2005, at 12. The Task
Force fell short of finding “overt religious discrimination” at the school. Foster, supra note 6, at SA.

™ Air Force Issues Report on Religious Bias at Academy, Pledges Fix, CHURCH & STATE, July—August 2005, at 16,
16.

2! U.S. DEP’T OF AIR FORCE, INTERIM GUIDELINES CONCERNING FREE EXERCISE OF RELIGION IN THE AIR FORCE (29
Aug 05) [hereinafter INTERIM GUIDELINES], available at http://www.af.mil/library/guidelines.pdf.

2 1d para. B(1).
B Jd Consequently, chaplains should “respect the rights of others to their own religious beliefs, including the right
to hold no beliefs”; should “respect professional settings where mandatory participation may make expressions of

religious faith inappropriate”; and must “remain sensitive to the responsibilities of superior rank . ...” Id. para.
D(2).
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ceremonies or events of special importance” but required such prayer to be “brief” and
“nonsectarian” for the purpose of adding a “‘heightened sense of seriousness or solemnity” to the

event.24

Predictably, the Air Force’s Interim Guidelines generated considerable controversy,
especially their requirement that prayers at military ceremonies be nonsectarian.”> The Interim
Guidelines’ many opponents—including Christian advocacy groups such as the American Center
for Law and Justice®® and the Air Force’s Chief of Chaplains, Chaplain (MG) Charles C.
Baldwin?’—were rewarded with the more permissive®® Revised Interim Guidelines Concerning

Free Exercise of Religion in the Air Force” in February 2006. These revised guidelines, inter

* Id para. B(3). In addition, such prayers are not to “advance specific religious beliefs.” /d.
» Cooperman, supra note 9, at A20.

% These groups have posted internet messages—including the one excerpted at the start of this section—and
flooded the White House and the Department of Defense with emails, letters, and calls protesting the new
guidelines. /d Members of Congress have sent letters to President Bush urging that military chaplains be allowed
to pray according to their respective faiths. Colarusso, supra note 19, at 12 (describing letters sent by numerous
Congressmen and Senators to President Bush urging Presidential override of the /nterim Guidelines). The American
Center for Law and Justice (ACLJ) gathered over 200,000 on-line signatures for a petition to President Bush about
relaxing this requirement through an Executive Order. American Center for Law & Justice, Protect Military Prayer,
Oct. 24, 2005, http://www.aclj.org/Issues/Resources/ Document.aspx?ID=1976 (explaining that “a group of
Congressmen has joined together to . . . protect by Executive Order the constitutional right of military chaplains to
pray according to their faith” and organizing an on-line petition with the same goal).

27 In mid-October 2005, the Air Force’s Chief of Chaplains, Chaplain (MG) Charles C. Baldwin, sent a videotaped
message to all Air Force chaplains asking for feedback to help the Air Force “get this right.” Cooperman, supra
note 9, at A20. In this message, MG Baldwin opposed the guidelines’ limitations on both “sharing of faith” by
senior chaplains and the offering of prayer outside of voluntary worship settings. /d. He has also suggested that the
Interim Guidelines’ ban on prayer at routine staff meetings would not include hymns, life lessons, and scripture
readings at these events. /d.

28 Anti-Defamation League, ADL Says Air Force Guidelines on Religious Accommodation “A Significant Step
Backwards,” Feb. 9, 2006, http://www.adl.org/PresRele/RelChStSep_90/4866 90.htm (asserting that the revised
guidelines “reopen the door to the serious and prevalent misconduct which the [U.S. Air Force] acknowledged and
said it would correct”).

¥ U.S. DEP'T OF AIR FORCE, REVISED INTERIM GUIDELINES CONCERNING FREE EXERCISE OF RELIGION IN THE AIR
FORCE (9 Feb 06) [hereinafter REVISED INTERIM GUIDELINES], available at http://www.af.mil/library/guidelines.pdf
(emphasis added).

DOBOSH 5



alia, explain that “non-denominational, inclusive prayer or a moment of silence may be
appropriate for military ceremonies or events of special importance when its primary purpose is
not the advancement of religious beliefs.”*® Significantly, the Revised Interim Guidelines
remove guidance about what the purpose of ceremonial prayers should be.*! The Revised
Interim Guidelines also expressly explain that chaplains “will not be required to participate in
religious activities, including public prayer, inconsistent with their faiths.”*?> Unfortunately, the
revised guidelines contain no corresponding provision for non-chaplain members of the Air

Force who wish to avoid compulsory religious activities inconsistent with their religious

beliefs.>?

The events at the Air Force Academy and their tumultuous aftermath highlight the danger
of religious coercion by military leaders in a pluralistic military society. If this religious
controversy erupted in the Air Force, might the same fate befall the Army? One current Army
activity that presents dangers of religious coercion similar to those found at the Air Force
Academy is chaplain-led, official prayer at formal, non-religious Army ceremonies. Such
ceremonies—including change-of-command ceremonies, graduation exercises at Army schools,

award ceremonies, and reviews—are military, patriotic events and are not considered to be

% 1d. (emphasis added).

31 Id

32 Id

% Americans United for the Separation of Church and State, Air Force Issues Troubling Guidelines on Religion,
Says Americans United, Feb. 9, 2006,

http://www.au.org/site/News2?abbr=pr&page=NewsArticle&id=7929&security=1002 &news_iv_ctrl=1241
[hereinafter Air Force Troubling Guidelines).
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religious services.** Soldiers®* are often required to either participate in or provide support for
these events. Nonetheless, these events typically contain an “invocation, reading, prayer, or
benediction” offered by an Army chaplain.3 ¢ Members of the audience and the ceremony’s
participants, many of whom likely were ordered to attend the ceremony in the first place, must
stand and participate—or at least appear to participate—in the chaplain’s prayer, a state-
sponsored and state-conducted religious exercise. Under similar circumstances, the Supreme
Court has held that such mandatory, coerced prayers violate the Establishment Clause of the First

Amendment.*’

This paper will examine the constitutionality of “Army ceremonial prayers,” which for
purposes of this paper are formal prayers led by Army chaplains at mandatory, non-religious,
military and patriotic Army ceremonies.>® Part II will first describe the purposes of the First

Amendment’s Religion Clauses.®® Part III will examine the Supreme Court’s Establishment

* U.S. DEP'T OF ARMY, REG. 165-1, CHAPLAIN ACTIVITIES IN THE UNITED STATES ARMY para. 4-4h (25 Mar 04)
[hereinafter 2004 AR 165-1].

35 For purposes of this paper, the word “Soldiers” refers to all members of the Army: enlisted service members
below the rank of E-5, non-commissioned officers, warrant officers, and commissioned officers.

% 2004 AR 165-1, supra note 34, para. 4-4h.

*7 U.S. CONST. amend. I (“Congress shall make no law respecting the establishment of a religion, or prohibiting the
free exercise thereof . . . ."); see infra notes 192-233 (describing school prayer jurisprudence).

3 Despite the coercive influence that commanders exerted at the Air Force Academy, this paper will not discuss
prayers or religious expressions by Army commanders. Because the chaplain is the commander’s staff expert on
religious matters, a chaplain who offers official prayers at an Army ceremony acts on the commander’s behalf. 1f
any officer would be constitutionally allowed to offer ceremonial prayers, it would be the chaplain. See infra notes
309-26 and accompanying text (describing the constitutional permissibility of Army chaplains). The phrase
“military and patriotic” comes from AR 165-1. See 2004 AR 165-1, supra note 34, para. 4-4h (noting that Army
chaplains may be required to official prayers at “military and patriotic” ceremonies). The phrase “Army ceremonial
prayer” should not be confused with the class of activities known as “ceremonial deism.” See infra notes 12940
and accompanying text.

% Together, the Establishment Clause and Free Exercise Clause comprise the Religion Clauses of the First
Amendment. See supra note 37.
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Clause jurisprudence, especially its school prayer cases, which bear important similarities to
Army ceremonial prayers. Part IV will briefly discuss the Supreme Court’s Free Exercise
jurisprudence and the relationship between the Free Exercise and Establishment Clauses. These
three parts will introduce the legal framework for analyzing the constitutionality of Army

ceremonial prayers.

Part V will discuss the roles and duties of the Army chaplaincy. Offering invocations,
benedictions, and other prayers at Army ceremonies seems to be a minor function of the
chaplaincy, and important field references for both specific chaplains’ duties and the general
conduct of Army ceremonies fail to even mention such prayers, let alone provide concrete
guidance on their conduct.*® Part VI will consider the formative socialization process for
Soldiers in the Army. The Army Socialization Process first immerses Soldiers in Army values
and culture, and then it sustains Soldiers’ identities as members of a distinct, specialized society,
separate from the outside civilian community.*! Part VII will apply Establishment Clause
jurisprudential tests to the issue of Army ceremonial prayers and demonstrate that these prayers,
like prayers at public school graduation ceremonies and football games, violate the

Establishment Clause.

Part VIII will examine several lines of argument for preserving Army ceremonial prayers.
The prayers may be such de minimis constitutional violations that any attempt to address them
would be a tremendous waste of time and resources. Forbidding the prayers might unlawfully

infringe either the free exercise rights of some members of the audience or the free speech and

*0 See infra Part V.C (discussing the chaplain’s role of saying ceremonial prayers).

*! See infra notes 37096 and accompanying text.
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free exercise rights of Army chaplains. Finally, the prayers may be defended as examples of
ceremonial deism and public acknowledgments of God with longstanding historical roots, like
prayers before legislative sessions. Part VIII will explain why none of these arguments
demonstrably alters the unconstitutional nature of Army ceremonial prayers. Ultimately, the
Army should no longer sanction an activity like ceremonial prayers that provides minimal free
exercise benefits but that could coerce even one Soldier to participate in a government-sponsored

religious activity in violation of the Establishment Clause.

I Purposes of the Religion Clauses of the First Amendment

To understand any religious issue in constitutional law, one must discuss the underlying
purposes of the First Amendment’s Religion Clauses. Because an in-depth analysis of these
purposes is beyond the scope of this paper, this section will provide a mere overview of the
Religion Clauses’ chief purposes: protecting religious liberty and freedom of conscience,
preserving the private nature of religion, and removing religious issues from the political

process.

A. Protecting Religious Liberty and Freedom of Conscience

According to the Supreme Court, the overarching purpose of the Religion Clauses is to

protect religious liberty.*> The Establishment Clause acts as a “social compact that guarantees

“ E.g., McCreary County v. Am. Civil Liberties Union of Ky., 125 S. Ct. 2722, 2746 (2005) (O’Connor, J.,
concurring) (stating that the goal of the Religion Clauses is “to carry out the Founders’ plan of preserving religious
liberty to the fullest extent possible in a pluralistic society”); Sch. Dist. of Abdington Twp. v. Schempp, 374 U.S.
203, 305 (1963) (Goldberg, J., concurring) (explaining that the purpose of the Religion Clauses is to “assure the
fullest possible scope of religious liberty and tolerance for all”). Some critics debate the “self-legend” that the
Establishment Clause and the Free Exercise Clause equally protect the religious freedom of all Americans. Stephen
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for generations a democracy and a strong religious community essential to safeguarding religious
liberty.”* The Religion Clauses jointly “ensure that no religion be sponsored or favored, none
commanded, and none inhibited.”** Government control or sponsorship tends to “degrade
religion.”45 Because the Court has repeatedly held that the Religion Clauses protect the
fundamental right of religious freedom from the interference of both state and federal
governments, religious freedom may flourish at all levels of society.*® In this permissive
environment, without government restraint or regulation, individuals have a wider range of

religious alternatives, and religious freedom can thrive.’

A closely related purpose of the Religion Clauses is to protect the freedom of
conscience.”® At a minimum, the freedom of conscience includes the right of an individual to

worship in a manner of her choosing and to support the religious institution she wants to

M. Feldman, 4 Christian America and the Separation of Church and State, in LAW AND RELIGION: A CRITICAL
ANTHOLOGY 267, 270 (Stephen M. Feldman ed., 2000). For example, the Supreme Court has typically found it
difficult to accommodate the religious practices of non-Christian religious minorities, and even when the Supreme
Court does uphold such minority rights, it uses “distinctively Christian terms” to discuss and understand the
minority’s religion. /d.

# Lee v. Weisman, 505 U.S. 577, 606 (1992) (Blackmun, J., concurring).
“ Walz v. Tax Comm’n, 397 U.S. 664, 669 (1970) (quoted in Katcoff v. Marsh, 755 F.2d 223, 233 (2d Cir. 1985)).

** Engel v. Vitale, 370 U.S. 421, 432 (1962); see Marsh v. Chambers, 463 U.S. 783, 804 (1983) (Brennan, J.,
dissenting) (explaining that the Establishment Clause prevents the “trivialization and degradation of religion”).

4 5 RONALD D. ROTUNDA & JOHN E. NOWAK, TREATISE ON CONSTITUTIONAL LAW: SUBSTANCE AND PROCEDURE
§21.2, at 10 (3d ed. 1999); see also Cantwell v. Connecticut, 310 U.S. 296, 303 (1940) (“The First Amendment
declares that Congress shall make no law respecting an establishment of religion or prohibiting the free exercise
thereof. The Fourteenth Amendment has rendered the legislatures of the states as incompetent as Congress to enact
such laws.”).

47 LEONARD W. LEVY, THE ESTABLISHMENT CLAUSE: RELIGION AND THE FIRST AMENDMENT 228 (2d ed. 1994)
(“[F]reedom from an establishment [of religion], even a non-preferential one, is an indispensable attribute of

liberty.”).
*® See generally Rodney K. Smith, Conscience, Coercion and the Establishment of Religion: The Beginning of an

End to the Wandering of a Wayward Judiciary?, 43 CASE W. RES. L. REV. 917 (1993) (suggesting that conscience-
based analysis might eliminate the tension between the Religion Clauses).
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support.*’ To enable these rights, the Establishment Clause ensures that “neither the power nor
the prestige of the Federal Government” is “used to control, support, or influence” Americans’
religious choices.>® As the Court h'as consistently recognized, when the government places its
influence behind “a particular religious belief,” religious minorities feel a coercive pressure to
conform to the majority dogma.>' People who do not adhere to the favored, majority religion
may feel as if they are on the outside looking in, excluded from the benefits of the political

community because of their minority religious beliefs.’ 2

Freedom of conscience also includes a freedom of belief, especially religious belief. As
Part IV will explain, the Free Exercise Clause absolutely protects religious belief.> Government
action may not interfere with religious beliefs, even if the majority of affected citizens would
favor such action.”® On the other hand, rituals based on and arising from religious beliefs are not

absolutely protected. *°

¥ E.g., McCreary County v. Am. Civil Liberties Union of Ky., 125 S. Ct. 2722, 2742 (2005) (explaining that in the
Religion Clauses, the Framers meant to “protect the integrity of individual conscience in religious matters”); Marsh,
463 U.S. at 803 (Brennan, J., dissenting) (stating that the Establishment Clause forbids the government from
“requir[ing] individuals to support the practices of a faith with which they do not agree”).

%0 Engel v. Vitale, 370 U.S. 421, 429 (1962).

*!' Id. at 431; see Lee v. Weisman, 505 U.S. 577, 592 (1992) (“A state-created orthodoxy puts at grave risk that
freedom of belief and conscience which are the sole assurance that religious faith is real, not imposed.”).

%2 Santa Fe Indep. Sch. Dist. v. Doe, 530 U.S. 290, 309-10 (2000); see County of Allegheny v. Am. Civil Liberties
Union Greater Pittsburgh Ch., 492 U.S. 573, 594 (1989) (quoting Lynch v. Donnelly, 465 U.S. 668, 687 (1984)

(O’ Connor, I., concurring)) (explaining that the Establishment Clause prohibits government from “making
adherence to a religion relevant in any way to a person’s standing in the political community™).

%} See infra notes 286-91 and accompanying text (discussing Free Exercise Clause jurisprudence).

% Garrett Epps, What We Talk About When We Talk About Free Exercise, 30 ARIZ. ST.L.J. 563, 575 (1998).

% Employment Div. of Or. v. Smith, 494 U.S. 872, 879 (1990) (quoting United States v. Lee, 455 U.S. 252, 263 n.3

(1982) (Stevens, J., concurring)) (noting that the Free Exercise Clause does not relieve an individual of the duty to
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B: Preserving the Private Nature of Religion

The Religion Clauses also strive to keep religion a private matter; that is, a matter free of

1.°% As aresult, the Religion Clauses commit the

government regulation, supervision, or contro
“transmission of religious beliefs and worship” to the “private sphere.”’ Proponents of this
interpretation of the Religion Clauses note the absence of any mention of God in the text of the
Constitution itself,’® aside from the document’s date (containing the words “in the year of our
Lord”) and Article VI’s prohibition on religious tests for public office.”® This absence is
significant. Deistic references existed in both historical European constitutions and in the

Articles of Confederation,*® and the Framers were probably familiar with these documents.®’

The four-month constitutional convention provided the Framers ample opportunity to create

comply with a “valid and neutral law of general applicability on the ground that the law proscribes (or prescribes)
conduct that his religion prescribes (or proscribes)”).

3 McCreary County v. Am. Civil Liberties Union of Ky., 125 S. Ct. 2722, 2746 (2005) (O’Connor, J., concurring)
(explaining that the Court’s interpretations of the Religion Clauses have “kept religion a matter for the individual
conscience, not for the prosecutor or the bureaucrat”); Lee, 505 U.S. at 589 (“The First Amendment’s Religion
Clauses mean that religious beliefs and religious expressions are too precious to be either proscribed or prescribed
by the State.”); Sch. Dist. of Abington Twp. v. Schempp, 374 U.S. 203, 228 (1963) (Goldberg, J., concurring)
(“Under the First Amendment it is strictly a matter for the individual and his church as to what church he will belong
to and how much support, in the way of belief, time, activity or money, he will give to it.”); Engel v. Vitale, 370
U.S. 421, 431-32 (1962) (“The Establishment Clause thus stands as an expression of the principle . . . that religion is
too personal, too sacred, too holy, to permit its ‘unhallowed perversion’ by [government officials].”).

37 Lee, 505 U.S. at 589.

%% LEVY, supra note 47, at 79-80 (noting that the Constitutional Convention of 1787 gave “only slight attention to
the subject of a bill of rights and even less to the subject of religion”).

*® U.S. CONST., pmbl. (listing date), art. VI (prohibiting religious tests for public office).
% Levy, supra note 47, at 79.

§! Susan Jacoby, Original Intent, MOTHER JONES, Dec. 2005, at 29, 30.
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similar references in the United States Constitution, and their failure to do so cannot reasonably

be called inadvertent.®

Some critics lament that this interpretation of the Religion Clauses has relegated religion
to the private sphere, and they argue that this “privatization” prevents religion from guiding
government policy.® Religious structures and institutions are then unable to influence public
decisions, one of religion’s essential roles in American society.** Some of these critics also cite
the Court’s desire to keep religion out of the public sphere as evidence of a pervasive, sinister

bias against both religion and its followers.*®

Other critics assert that pushing religion into the private sphere exclusively is inconsistent

with the underlying relationship between religion and government at the founding of the United

82 See id. (citing the inexplicability of the Founders’ failure to “spell out their intentions” in the Constitution if they
truly wanted to “base the government on Christianity or monotheism”).

 STEPHEN V. MONSMA, POSITIVE NEUTRALITY: LETTING FREEDOM RING 181 (1993) (stating that the “mindset that
is prevalent today” casts religious beliefs as “essentially private beliefs, relevant to individuals’ personal lives but
irrelevant to the affairs of the State”); Michael Novak, Introduction to MONSMA, supra, at ix, ix (“The Court’s recent
understanding of religion as a private matter for individuals has plainly become malnourished and impoverished.”);
Thomas Berg, The Church-State Battle: Finding the Right Solution, CHRISTIAN LAW., Fall 2005, at 22, 24
(encouraging “religious citizens” to be “equal participants in the legitimate sphere of government, with an equal
right to influence government to adopt their views as good policy™).

# MONSMA, supra note 63, at 163 (citing participation in “society’s public policy-making process,” by both direct
political involvement and indirect influence exerted on adherents, as one of the four primary roles of religion in
America). See Ronald F. Thiemann, The Constitutional Tradition: A Perplexing Legacy, in LAW AND RELIGION: A
CRITICAL ANTHOLOGY 345, 345 (Stephen M. Feldman ed., 2000) (noting that in light of the “pervasiveness and
importance of religious convictions within the American populace,” it would be “odd” to “deny such profound
sentiments any role in our public life””); Bill Haynes, Religion and Politics (Oct. 10, 2004),
http://www.aclj.org/news/read.aspx?ID=625 (noting that “many of the cultural issues that are critical to Christians
and the church are intertwined with the political world” and encouraging the church to “speak to [moral] issues”
with a “clear and loud voice or else place itself in the realm of the irrelevant”).

% Id. at 68 (explaining the “persuasive evidence” within “influential segments of the population” of a “very anti-
religious strain” that reacts against persons who treat their faith as “an authoritative, literal force in their lives”).
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States.’® In the Founding Era, the primary argument for the establishment of official State

religions posited that a republic needs public virtue—the willingness of individuals to sacrifice
for the public good—and that religion promotes public virtue. §7 Consequently, religion should
receive government support so it might prosper and public virtue, in turn, might increase to the

overall benefit of the nation.®

The Founders generally agreed on the first two principles but not the conclusion about
official support of religion.’ Having official, State-sponsored (i.e., established) colonial
religions weakened religious authorities by relinquishing their religious control to the colonial
governments.”® Disestablishment of official religions through the Establishment Clause did try
to fix the shortcomings of state-funded religions,71 but disestablishment did not signify that the

Founders thought religion was undesirable in the so-called public square.”” Therefore, the

% E.g., McCreary County v. Am. Civil Liberties Union of Ky., 125 S. Ct. 2722, 2748 (2005) (Scalia, J., dissenting)
(“Religion is [not] to be strictly excluded from the public forum. [Exclusion] is not, and never was, the model
adopted by America.”).

S7 Berg, supra note 63, at 23 (“James Madison, evangelical preachers Isaac Backus and John Leland, and many
others believed that religion, the duty to the Creator, was both important in itself and essential to the virtue of
citizens and society.”); Audio Tape: Honorable Michael W. McConnell, U.S. Court of Appeals for the Tenth Circuit,
The Meador Lecture on Law and Religion: Religion at the Founding: Republicanism, Public Virtue, and
Disestablishment (Oct. 27, 2005) (on file with author) [hereinafter Meador Lecture].

% Meador Lecture, supra note 67; see McCreary County, 125 S. Ct. at 2749 (Scalia, J., dissenting) (stating that the
Founders believed that “morality was essential to the well-being of society and that encouragement of religion was

the best way to foster morality”).

% Meador Lecture, supra note 67.

70 Id

! Id

" This interpretation of Founding Era history, however, is far from undisputed. See, e. g., Jacoby, supra note 61, at
30 (criticizing the “revisionist script,” which asserts that the Founders “based their new government in Christian

teaching . . .; they were unconcerned about religious interference with government . . . and . . . there was no tension
between secularism and religion . . . because everyone accepted God as the source of civic authority™).

DOBOSH 14



modern privatization of religion is inconsistent with the original understanding of religion’s role

in American society and government.

Despite these criticisms, the Court continues to hold that the Religion Clauses make
religion a private matter and forbid religion from becoming a governmental responsibility. As
discussed above, keeping religion a private matter insulates it from meddlesome government

control.

C. Removing Religious Issues from the Political Process

Finally, the Religion Clauses, particularly the Establishment Clause, prevent considerable
political discord by removing debate over inherently contentious religious issues from
“governmental supervision or control.”” In the sixteenth and seventeenth centuries, disputes
over the content of the Book of Common Prayer for the Anglican Church caused tumult in
England.” The political and social divisiveness of England’s religious disputes prompted some

minority religious groups to leave England and form a new government in England’s North

” Santa Fe Indep. Sch. Dist. v. Doe, 530 U.S. 290, 310 (2000); Marsh v. Chambers, 463 U.S. 783, 805 (1983)
(Brennan, J., dissenting) (explaining that the Establishment Clause helps “assure that essentially religious issues” do
not “become the occasion for battle in the political arena”); Illinois ex rel. McCollum v. Bd. of Educ., 333 U.S. 203,
228 (1948) (Frankfurter, J., concurring) (explaining that the Religion Clauses “prohibited the Government common
to all from becoming embroiled, however innocently, in the destructive religious conflicts of which the history of
even this country records some dark pages”).

™ Engel v. Vitale, 370 U.S. 421, 426, 426 n.7 (1962) (citing historical evidence of the numerous revisions of the

Book of Common Prayer in the sixteenth and seventeenth centuries and explaining that these revisions “repeatedly
threatened to disrupt the peace” of England).
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American colonies. > Later, recognition of the depth of potential political strife from religious

issues encouraged the drafting of the Religion Clauses.™

As the Court has recently observed, the Framers used the Religion Clauses to “guard
against the civic divisiveness that follows when the Government weighs in on one side of
religious debate.””” Furthermore, if government officials can shelter their policy decisions
beneath the mantle of religion and divine inspiration, questioning these officials is transformed
into questioning the higher power who has guided their decisions and who is “beyond
reproach.”78 Unfortunately, recent examples of this tendency among our elected leaders are

readily available.”

The removal of religion from governmental debate and control has been influenced, in
part, by a realization that established religions both in England and in the colonies had frequently
led to religious persecutions.80 James Madison remarked that establishment of a national religion
in the United States would be a “departure from that generous policy, which, offering an asylum

to the persecuted and oppressed of every Nation and Religion, promised a lustre to our

5 Id at 427 (explaining that religious groups, “lacking the necessary political power to influence the Government
on the matter, decided to leave England and its established church and seek freedom in America from England’s
governmentally ordained and supported religion”).

"6 Jd. at 432 (“Another purpose of the Establishment Clause rested upon an awareness of the historical fact that
governmentally-established religions and religious persecutions go hand in hand.”).

" McCreary County v. Am. Civil Liberties Union of Ky., 125 S. Ct. 2722, 2742 (2005).

™ Lee v. Weisman, 505 U.S. 577, 607 (1992) (Blackmun, J., concurring).

™ See, e.g., Antonia Zerbisias, Editorial, Bush’s Hotline to Heaven, TORONTO STAR, July 3, 2003, at A23, available
at LEXIS, News & Business, Major Newspapers (recounting that during a meeting with Palestinian Prime Minister

Abbas in June 2003, President Bush reportedly said, “God told me to strike at Al Qaeda and I struck them, and then

He instructed me to strike at Sadaam, which I did.”).

% Engel, 370 U.S. at 432-33.
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country . . . =8t Consequently, government should avoid any entanglement with and maintain
strict neutrality towards religion.82 Thomas Jefferson’s 1802 letter to the Baptist Association of
Danbury, Connecticut, exemplified this view and explained that the First Amendment’s Religion
Clauses built a “wall of separation between Church and State.”® While the Court has used
neutrality as a guiding principle for its Establishment Clause analysis, it has moved away from
the strict neutrality that the “wall of separation” metaphor implies.** Part I11 will examine the

paths that the Court has followed in its Establishment Clause jurisprudence.

1. Establishment Clause jurisprudence of the U.S. Supreme Court

Few areas of constitutional law are as convoluted as the Establishment Clause. The

Court has repeatedly noted that the constitutional test for Establishment Clause violations is “not

85

susceptible to a single verbal formulation,” and the Establishment Clause “is not a precise,

detailed provision in a legal code capable of ready application.”®® Because the Establishment

8! James Madison, To the Honorable General Assembly of the Commonwealth of Virginia: A Memorial and
Remonstrance § 9 (1785), reprinted in JAMES MADISON ON RELIGIOUS LIBERTY 55, 58 (Robert S. Alley ed., 1985).

82 See Sch. Dist. of Abington Twp. v. Schempp, 374 U.S. 203, 217 (1963) (quoting Everson v. Bd. of Educ. of
Ewing, 330 U.S. 1, 31-32 (1947) (Rutledge, J., dissenting)) (“But the object was broader than separating church and
state in [a] narrow sense. 1t was to create a complete and permanent separation of the spheres of religious activity
and civil authority by comprehensively forbidding every form of public aid or support for religion.”).

8 Letter from Thomas Jefferson to Danbury (Conn.) Baptist Assoc. (Jan. 1, 1802), reprinted in JOHN T. NOONAN,
JR. & EDWARD MCGLYNN GAFFNEY, JR., RELIGIOUS FREEDOM: HISTORY, CASES, AND OTHER MATERIALS ON THE
INTERACTION OF RELIGION AND GOVERNMENT 205-06 (2001).

% See infra notes 93-95 and accompanying text.

% County of Allegheny v. Am. Civil Liberties Union Greater Pittsburgh Ch., 492 U.S. 573, 591 (1989); see Elk
Grove Unified Sch. Dist. v. Newdow, 542 U.S. 1, 33 (2004) (O’Connor, J., concurring) (quoting Bd. of Educ. of
Kiryas Joel Village Sch. Dist. v. Grumet, 512 U.S. 687, 720 (1994) (O’Connor, J., concurring)) (“As I have said
before, the Establishment Clause ‘cannot easily be reduced to a single test.” There are different categories of
Establishment Clause cases, which may call for different approaches.”).

% Lynch v. Donnelly, 465 U.S. 668, 678 (1984).
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Clause forbids “all laws respecting an establishment of religion,””’ the Court has given the

Establishment Clause a “broad interpretation . . . .”®® One central principle of Establishment

Clause jurisprudence is government neutrality toward religion. &

A. The Neutrality Principle and its Application

One famous formulation of the neutrality principle of the Establishment Clause appears

in Everson v. Board of Education of Ewing,”® in which the Court explains:

The “establishment of religion” clause of the First Amendment means at least
this: Neither a state not the Federal Government can set up a church. Neither can
pass laws which aid one religion, aid all religions, or prefer one religion over
another. Neither can force nor influence a person to go to or remain away from
church against his will or force him to profess a belief or disbelief in any religion.

%7 U.S. CONST. amend. 1.

% Sch. Dist. of Abington Twp. v. Schempp, 374 U.S. 203, 220 (1963) (quoting McGowan v. Maryland, 366 U.S.
420, 44142 (1961)); see Lemon v. Kurtzman, 403 U.S. 602, 612 (1971) (“A given law might not establish a state
religion but nevertheless be one ‘respecting’ that end in the sense of being a step that could lead to such
establishment and hence offend the First Amendment.”).

% E.g., McCreary County v. Am. Civil Liberties Union of Ky., 125 S. Ct. 2722, 2742-43 (2005) (“A sense of the
past thus points to governmental neutrality as an objective of the Establishment Clause, and a sensible standard for
applying it.””); MONSMA, supra note 63, at 30 (explaining that a “fundamental goal” of the Supreme Court’s Religion
Clause jurisprudence is “neutrality of government, both among different religions and between religion and non-
religion”). The neutrality principle is not universally accepted, however. See McCreary County, 125 S. Ct. at 2750
(Scalia, J., dissenting) (blasting the neutrality principle as nothing more than “thoroughly discredited say-so,”
unsupported by either history or the original understanding of the Establishment Clause); Sch. Dist. of Abington
Twp. v. Schempp, 374 U.S. 203, 245 (1963) (Brennan, J., concurring) (calling the line between neutrality and non-
hostility towards religion “elusive”); Frank S. Ravitch, 4 Funny Thing Happened on the Way to Neutrality: Broad
Principles, Formalism, and the Establishment Clause, 38 GA. L. REV. 489, 492-94 (2004) (asserting that “neutrality,
whether formal or substantive, does not exist,” and that the Court has not established a consistent baseline from
which to assess government neutrality with respect to religion).

% 330 U.S. 1 (1947).
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No person can be punished for entertaining or professing religious beliefs or
disbeliefs, for church attendance or non-attendance. '

The neutrality principle generally has required the government to pursue secular goals in
a manner that does not favor religion over non-religion and does not favor any single religion
over others.”? The Court’s Establishment Clause jurisprudence since 1947 has moved from strict
neutrality, demonstrated by the Court’s metaphor of a “wall of separation between Church and

State,””

to nondiscriminatory neutrality, which prohibits government preferential treatment of
religion generally or any religious sect speciﬂcally.("4 A third variation of neutrality, benevolent

neutrality, has been advocated by individual justices but never adopted by the Court.”?

' Id at 15-16.

2 E.g., McCreary County, 125 S. Ct. at 2733 (“The First Amendment mandates governmental neutrality between
religion and religion, and between religion and non-religion.”); see ROTUNDA & NOWAK, supra note 46, § 21.1, at 2.

% Everson, 330 U.S. at 16 (“In the words of Jefferson, the clause against establishment of religion by law was
intended to erect ‘a wall of separation between Church and State.’”); lllinois ex re/. McCollum v. Bd. of Educ., 333
U.S. 203, 231 (1948) (Frankfurter, J., concurring) (‘‘Separation means separation, not something less. Jefferson’s
metaphor in describing the relation between Church and State speaks of a “wall of separation,” not of a fine line
easily overstepped.”). Strict neutrality requires “a consistent no aid to religion policy” and “governmental
noninvolvement in religious matters.” Thiemann, supra note 64, at 359. The Court officially abandoned the strict
neutrality approach in 1971. Lemon v. Kurtzman, 403 U.S. 602, 614 (1971) (“[T]otal separation [between church
and state] is not possible in an absolute sense.”); see Lynch v. Donnelly, 465 U.S. 668, 673 (1984) (explaining that
the “wall between church and state” metaphor is “not a wholly accurate description” of the church-state
relationship). Strict neutrality is “unworkable in practice.” Thiemann, supra note 64, at 360. In American society,
government regulation is so widespread that government contacts and affects all societal institutions, even religious
ones. Id.

= McCreary County, 125 S. Ct. at 2742 (“[T]he principle of neutrality has provided a good sense of direction: the
government may not favor one religion over another, or religion over irreligion, religious choice being the
prerogative of individuals under the Free Exercise Clause.”).

% Benevolent neutrality promotes accommodation of “religious expressions and acknowledgments” in the public
sphere and forbids only either officially established religions in the colonial sense (direct government support of
religion) or government interference with religion (coercion of religious expression by government). Thiemann,
supra note 64, at 360. Benevolent neutrality asserts that government must be neutral between religious sects but
does not have to be neutral between religion and non-religion. /d. Justices Scalia and Thomas have incorporated the
principles of benevolent neutrality into some of their concurring and dissenting opinions. See, e.g., McCreary
County, 125 S. Ct. at 2748 (Scalia, J., dissenting) (stating that the European model of government, in which religion

RN {34

is “strictly excluded from the public forum,” “is not, and never was, the model adopted by America”); Elk Grove
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The neutrality principle has produced an array of constitutional tests in the Court’s
Establishment Clause jurisprudence. To analyze the constitutionality of Army ceremonial
prayers, three such tests are relevant: the Lemon test; the endorsement test, especially with
respect to ceremonial deism; and the coercion test, which the Court has consistently applied in

school prayer cases.

B. The Lemon Test

The Supreme Court first stated the Lemon test in Lemon v. Kurtzman,’® striking down
statutes in Rhode Island and Pennsylvania that provided for partial state subsidization of the
salaries of non-public school teachers.”” The Court explained that a law that is religiously
neutral on its face does not violate the Establishment Clause if the law: (1) has a valid, secular
purpose;98 (2) has a primary effect that neither inhibits nor advances religion; and (3) does not

create an excessive entanglement between government and religion.”” These three tests together

Unified Sch. Dist. v. Newdow, 542 U.S. 1, 52-53 (2004) (Thomas, J., concurring) (claiming that the Establishment
Clause was directed at “‘establishments of religion” that involved “legal coercion,” and concluding that “government
practices that have nothing to do with creating or maintaining” coercive state establishments of religion do not
violate the Establishment Clause).

% Lemon v. Kurtzman, 403 U.S. 602 (1971).

%7 Id. at 606 (1971). The Rhode Island statute directed the State to pay teachers in non-public elementary schools a
supplement of 15% of their annual salary. /d. Under the Pennsylvania statute, the State reimbursed non-public
elementary and secondary schools their costs of teachers’ salaries and secular instructional materials. /d.

% To determine if a challenged law comports with the purpose prong, courts consider the “statute on its face, its
legislative history, or its interpretation by a responsible administrative agency.” Edwards v. Aguillard, 482 U.S.
578, 594 (1987).

% Lemon, 403 U.S. at 612—13. To assess “excessive entanglement,” courts must consider the nature of the
institution that received the government benefit, the nature of the government benefit given, and the relationship
between the government and religious leaders that results. /d. at 615.
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became known as “the Lemon test,” with each issue comprising a “prong.”'00 In 1997, the Court
revised the Lemon test by making excessive entanglement “an aspect of the inquiry into a

statute’s effect” rather than a separate prong.'”’

Criticism for Lemon has been fairly widespread.'02 Supreme Court Justices have
questioned the Lemon test, often in concurring and dissenting opinions.'” The most recent
criticisms occurred in the late-Chief Justice Rehnquist’s plurality opinion in Van Orden v.
Perry,'"™ which upheld the display of a granite replica of the Ten Commandments on the grounds
of the Texas statehouse. The Van Orden plurality discredited the Lemon test and avoided using

it to decide the case. The plurality noted that “just two years after Lemon was decided,” the

'% The first two prongs of the Lemon test originated in School District of Abington Township v. Shempp, 374 U.S.
203 (1963), in which the Court explained: “The test [for challenges to statutes under the Establishment Clause] may
be stated as follows: what are the purpose and the primary effect of the enactment? If either is the advancement or
inhibition of religion then the enactment exceeds the scope of legislative power as circumscribed by the
Constitution. That is to say that to withstand the strictures of the Establishment Clause there must be a secular
legislative purpose and a primary effect that neither advances nor inhibits religion.” Id. at 222 (citations omitted);
see Zelman v. Simmons-Harris, 536 U.S. 639, 669 (2002) (O’Connor, J., concurring) (making the same observation
about Lemon’s origins).

191 Agostini v. Felton, 521 U.S. 203, 233 (1997) (holding that the New York City Board of Education’s program of
sending public school teachers into parochial schools to provide remedial education for disadvantaged parochial
school students did not violate the Establishment Clause).

12" Thiemann, supra note 64, at 358 (explaining that the Court’s analysis in Lemon “has come under increasing fire,
from advocates both of governmental neutrality [towards religion} and of government accommodation [of
religion]™); Michael W. McConnell, Coercion: The Lost Element of Establishment, 27 WM. & MARY L. REV. 933,
941 (1986) (“Not what flunks the three-part test, but what interferes with religious liberty, is an establishment of
religion.”).

1% E g, Lamb’s Chapel v. Moriches Union Free Sch. Dist., 508 U.S. 384, 399 (1993) (Scalia, J., concurring) (“For
my part, I agree with the long list of constitutional scholars who have criticized Lemon and bemoaned the strange
Establishment Clause geometry of crooked lines and wavering shapes its intermittent use has produced.”); Lee v.
Weisman, 505 U.S. 577, 644 (1992) (Scalia, J., dissenting) (chiding the Court for “ignoring” Lemon in its decision
and speculating that “the interment of [Lemon] may be the one happy byproduct of the Court’s otherwise lamentable
decision [in Lee}”); Lynch v. Donnelly, 465 U.S. 668, 689 (1984) (O’Connor, J., concurring) (“It has never been
entirely clear, however, how the three parts of the [Lemon] test relate to the principles enshrined in the
Establishment Clause.”).

104 125 S. Ct. 2854 (2005).
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Court called Lemon’s factors “no more than helpful signposts.”'®® The plurality further
explained that many of the Court’s recent Establishment Clause decisions either “simply have

2106

not applied the Lemon test”" or have applied it “only after concluding that the challenged

practice was invalid under a different Establishment Clause test.”!"’

: 00 S . o 108
Despite these criticisms and repeated invitations to reconsider or overturn the decision,

Lemon is still good law. In fact, on the same day as the Van Orden decision, the Court relied on
Lemon’s purpose prong to strike down the display of a Ten Commandments wall poster in the
hallway of a Kentucky county courthouse in McCreary County v. American Civil Liberties
Union of Kentucky.'” Thus, while Van Orden seemed to place Lemon on its death bed,
McCreary County miraculously revived Lemon’s continued role in Establishment Clause

jurisprudence.'°

C. The Endorsement Test

195 1d. at 2861 (quoting Hunt v. McNair, 413 U.S. 734, 741 (1973)).
106 Id.
107 Id

1% Lamb’s Chapel, 508 U.S. at 395 n.7 (“ W]e return to the reality that . . . Lemon, however frightening it may be
to some, has not been overruled.”); Lee, 505 U.S. at 586 (“[W]e do not accept the invitation of petitions and amicus
for the United States to reconsider our decision in Lemon v. Kurtzman.”).

19125 8. Ct. 2722, 2732 (2005). Unlike the hostility to the Lemon test in Van Orden, the Court actually began its
analysis in McCreary County by reciting that Lemon required government action to have a “secular . . . purpose”
that was “genuine, not a sham, and not merely secondary to a religious objective.” Id. at 2735. The Court then
found that the county had a “religious object” for displaying the Ten Commandments inside its courthouse because
the display was an “unmistakably religious statement dealing with religious obligations and with morality subject to
religious sanction.” Id. at 2739.

1% See Lamb’s Chapel, 508 U.S. at 398 (Scalia, J., concurring) (“Like some ghoul in a late-night horror movie that

repeatedly sits up in its grave and shuffles abroad, after being repeatedly killed and buried, Lemon stalks our
Establishment Clause jurisprudence once again . ...”).
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A second test that the Supreme Court has used to assess the government’s neutrality
toward religion is the endorsement test. The endorsement test arose from Justice O’Connor’s
suggested “clarification” of the Lemon effect prong in her concurring opinion in Lynch v.
Donnelly."!" Justice O’Connor suggested that the effect prong “asks whether, irrespective of
government’s actual purpose, the practice under review in fact conveys a message of
endorsement or approval.”l '2 The Court later incorporated Justice O’Connor’s endorsement test

11

in Establishment Clause opinions,'"? especially in cases of government involvement in public

prayers''* and static displays of religious symbols.115

Under the endorsement test, the Court determines whether a challenged government

action creates the appearance that the government is promoting or expressing favoritism towards

' 465 U.S. 668, 688 (1984) (O’Connor, J., concurring).

"2 14 The Court adopted this analysis of the Lemon effect prong in Edwards v. Aguillard, 482 U.S. 578, 583-84
(1987).

'3 See, e.g., Zelman v. Simmons-Harris, 536 U.S. 639, 655 (2002) (“[N]o reasonable observer would think a

neutral program of private choice, where state aid reaches religious schools solely as a result of the numerous
independent decisions of private individuals, carries with it the imprimatur of government endorsement.”); Sch.

Dist. of Grand Rapids v. Ball, 473 U.S. 373, 390 (1985) (stating that when evaluating the effect of government
action under the Establishment Clause, courts must determine whether “the challenged governmental action is
sufficiently likely to be perceived by adherents of the controlling denominations as an endorsement, and by the non-
adherents as a disapproval, of their individual religious choices”); Wallace v. Jaffree, 472 U.S. 38, 56 (1985) (“In
applying the purpose test, it is appropriate to ask whether government’s actual purpose is to endorse or disapprove of
religion.”).

'™ Santa Fe Indep. Sch. Dist. v. Doe, 530 U.S. 290, 308 (2000) (“In cases involving state participation in a religious
activity, one of the relevant questions is “whether an objective observer . . . would perceive it as a state endorsement
of [religion].”) (emphasis added).

'S McCreary County v. Am. Civil Liberties Union of Ky., 125 S. Ct. 2722, 2747 (2005) (“The purpose behind the
counties’ display [of the Ten Commandments] is relevant because it conveys an unmistakable message of
endorsement to the reasonable observer.”); County of Allegheny v. Am. Civil Liberties Union Greater Pittsburgh
Ch., 492 U.S. 573, 599-600 (1989) (holding that a Christmas créche on the grand staircase of the county courthouse
violated the Establishment Clause because “no viewer could reasonably think [the display] occupie[d] this location
without the support and approval of the government,” which conveyed the “unmistakable message” that the county
“support[ed] and promote{d] the Christian praise to God that [was] the créche’s religious message™).
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116 This unconstitutional endorsement often appears to place the State’s “seal of

religion.
approval” on a particular religious expression or activity.''” Government endorsement of
religious activity violates the Establishment Clause because it both creates the appearance that
the government is taking “a position on questions of religious belief” and makes “adherence to a
religion relevant in any way to a person’s standing in the political community.”''® Endorsement
makes members of the endorsed religion feel as if they are political insiders and “favored
members of the political community.”''® At the same time, non-adherents of the endorsed
religion feel like outsiders to the political process.'?® Such effects are completely inconsistent

with the principle of government neutrality toward religion. 21

Because the endorsement test hinges on the appearance that the government is favoring
one religion, the Court asks whether a hypothetical “objective observer,” acquainted with the

“text, legislative history, and implementation” of the challenged policy or statute, would

!¢ Capitol Square Review & Advisory Bd. v. Pinette, 515 U.S. 753, 787 (1995) (Souter, J., concurring) (“Effects
matter to the Establishment Clause, and one principle was that we assess them is by asking whether the practice in
question creates the appearance of endorsement to the reasonable observer.”); County of Allegheny, 492 U.S. at 593
(quoting Wallace v. Jaffree, 472 U.S. 38, 70 (1985) (O’Connor, J., concurring)) (“[T]he prohibition against
governmental endorsement of religion ‘preclude(s] government from conveying or attempting to convey a message
that religion or a particular religious belief is favored or preferred.””).

""" Santa Fe Indep. Sch. Dist. v. Doe, 530 U.S. 290, 308 (2000); see County of Allegheny, 492 U.S. at 590-91
(“[T]his Court has come to understand the Establishment Clause to mean that government may not promote or
affiliate itself with any religious doctrine or organization. . ..”).

"8 County of Allegheny, 492 U.S. at 593; Lynch v. Donnelly, 465 U.S. 668, 687 (1984) (O’Connor, J., concurring).

"9 E g., McCreary County, 125 S. Ct. at 2733 (2005); Santa Fe, 530 U.S. at 309-10; Lynch, 465 U.S. at 688
(O’Connor, J., concurring).

120" Agostini v. Felton, 521 U.S. 203, 243 (1997) (Souter, J., dissenting) (“Governmental approval of religion tends
to . .. carry a message of exclusion to those of less favored views.”); County of Allegheny, 492 U.S. at 627

(O’Connor, J., concurring).

12V County of Allegheny, 492 U S. at 627 (O’Connor, J., concurring) (explaining that the government must not
“show[] either favoritism or disapproval towards citizens based on their personal religious choices™).

DOBOSH 24



“perceive it as an endorsement” of religion by the government.'” This objective observer must

123 55 she is deemed to both understand and

“embody a community ideal of social judgment,
remember the history of the challenged policy or statute and the “context in which [the] policy
arose.”'?* Relying on the hypothetical objective observer prevents an Establishment Clause
violation from being proven by a single plaintiff’s perception that the government had

improperly endorsed religion.'**

The Court has attempted to distinguish between government action that unlawfully
.endorses religion and private religious expression that the government merely allows to occur.'?
If the government behaves neutrally toward private religious speech without regard to its

religious content, it has not endorsed this private speech for purposes of the Establishment

Clause.'”” By merely permitting private religious expression to occur on public property without

122 Santa Fe, 530 U.S. at 308 (quoting Wallace v. Jaffree, 472 U.S. 38, 76 (1985) (O’Connor, J., concurring));
McCreary County, 125 S. Ct. at 2734 (explaining that the “objective observer” is one who “takes account of the
traditional external signs that show up in the ‘text, legislative history, and implementation of the statute,” or
comparable official act”) (internal citations omitted), 2737 (explaining that “reasonable observers have reasonable
memories” and the Court will not “turn a blind eye to the context” in which the challenged act arose).

' Elk Grove Unified Sch. Dist. v. Newdow, 542 U.S. 1, 33 (2004) (O’Connor, J., concurring).

124 McCreary County, 125 S. Ct. at 2737 (quoting Santa Fe Indep. Sch. Dist. v. Doe, 530 U.S. 290, 315 (2000));
Newdow, 542 U.S. at 34 (2004) (O’Connor, J., concurring) (explaining that the “reasonable observer must be
deemed aware of the history” of the challenged practice and “must understand its place in our Nation’s cultural
landscape™) (emphasis added); Capitol Square Review & Advisory Bd. v. Pinette, 515 U.S. 753, 781 (1995)
(O’Connor, J., concurring) (explaining that the reasonable observer “must be deemed aware of the history and
context” in which the challenged practice occurs); County of Allegheny, 492 U.S. at 629 (explaining that the
endorsement test “‘depends on a sensitivity to the unique circumstances and context of a particular challenged
practice”).

125 Newdow, 542 U.S. at 34 (O’Connor, J., concurring) (stating that the endorsement test’s use of the objective
observer prevents the test from becoming a “heckler’s veto”).

16 See, e.g., Pinette, 515 U.S. at 764 (internal citations omitted) (“Where we have tested for endorsement of
religion, the subject of the test was either expression by the government itself or else government action alleged to

discriminate in favor of private religious expression or activity.”).

27 1d_ (calling such an approach a “transferred endorsement” test that “has no antecedent in our jurisprudence).
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becoming more extensively involved, the government does not offend the Establishment

Clause.'?

1, Ceremonial Deism

As part of its endorsement analysis, the Court has defined a class of government activities
that, despite their apparent religious nature, have been deemed to not convey an unconstitutional
government endorsement of religion to an objective observer. This class of activities is known
as “ceremonial deism.”'** The Court has “implicitly referred” to ceremonial deism since at least

the early-1950s"*° and continues to recognize ceremonial deism today.'?!

128 See id. at 770 (holding that private religious expression—in this case, a wooden cross erected by the Ohio Ku
Klux Klan—that occurs in a traditional or designated public forum “cannot violate the Establishment Clause”).

129 «Ceremonial deism” was coined by former Yale Law School Dean Walter Rostow in a 1962 lecture at Brown
University. Susan B. Epstein, Rethinking the Constitutionality of Ceremonial Deism, 96 COLUM. L. REV. 2083,
2091 (1996). Dean Rostow identified a “class of public activity” that was “‘so conventional and uncontroversial as
to be constitutional,” which he called “ceremonial deism.” Jd “Deism” was an eighteenth-century philosophy that
taught the existence of a Supreme Deity, who people should adore, while rejected formal theological and religious
strictures. See id. Deists also “rejected revelation and all the supernatural elements of the Christian Church” and
preferred to read the “word of the Creator” in Nature. Brooke Allen, Our Godless Constitution, NATION, Feb. 21,
2005, at 14, 16.

130 See Zorach v. Clauson, 343 U.S. 306, 31213 (1952) (citing legislative prayers, appeals to God in presidential
addresses, Thanksgiving Day proclamations, the use of “so help me God” in courtroom oaths, and the use of the
phrase “God save the United States and this Honorable Court” before United States Supreme Court sessions as
permissible government interactions with religion).

B1 See, e.g, Van Orden v. Perry, 125 S. Ct. 2854, 2861—63 (2005) (citing an “unbroken history of official
acknowledgment . . . of the role of religion in American life,” such as Thanksgiving Day proclamations, prayers to
open legislative sessions, and depictions of the Ten Commandments and Moses in several federal buildings in
Washington, D.C., including the Supreme Court’s courtroom); Lynch v. Donnelly, 465 U.S. 668, 675-77 (1984)
(explaining that United States history is “replete with references to the value and invocation of Divine guidance in
deliberations and pronouncements” of government officials and listing examples); Sch. Dist. of Abington Twp. v.
Schempp, 374 U.S. 203, 303 (1963) (Brennan, J., concurring) (speculating that the national motto, “In God We
Trust,” was “interwoven . . . so deeply into the fabric of our civil polity” that its use “may well not present that type
of involvement [with religion] that the First Amendment prohibits™).
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While it is true that “no one acquires a vested or protected right in violation of the

5132

Constitution by long use,” °“ the Court has been reluctant to strike down longstanding

government practices that refer to or acknowledge God. Instead, the Court has upheld these
activities in the face of Establishment Clause challenges based on the history of the activities and

the Court’s determination that, in light of that history, the challenged activities “involved no

133

significant danger of eroding government neutrality” toward religion.”” The longstanding

existence and “nonsectarian nature” of the activities would not “convey a message of

endorsement” of religion to an objective observer.** Instead, these practices, “despite their

religious roots,” are deemed to no longer be “a celebration of . . . particular religious beliefs”'*’

because they serve the “legitimate secular purposes of solemnizing public occasions, expressing

confidence in the future, and encouraging the recognition of what is worthy of appreciation in

society.”!%

Thus, through the doctrine of ceremonial deism, the government may sometimes publicly

acknowledge God and refer to the tenets of specific religions yet not violate the Establishment

137

Clause.”" The category of ceremonial deism has never been fully defined. Professor Susan

B2 Walz v. Tax Comm’n, 397 U.S. 664, 678 (1970). This is true “even when that span of time covers our entire
national existence and indeed predates it.” Id.

133 ROTUNDA & NOWAK, supra note 46, § 21.3, at 25.

3% County of Allegheny v. Am. Civil Liberties Union Greater Pittsburgh Ch., 492 U.S. 573, 631 (1989) (O’Connor,
J., concurring).

B3 Id_ at 631 (majority opinion), 657 (Kennedy, J., dissenting) (“Government policies of accommodation,
acknowledgment, and support for religion are an accepted part of our political and cultural heritage.”).

138 Id at 596 n.46 (quoting Lynch, 465 U.S. at 693) (majority opinion) (emphasis added).
7 Elk Grove Unified Sch. Dist. v. Newdow, 542 U.S. 1, 37 (2004) (O’Connor, J., concurring) (“Symbolic

references to religion that qualify as instances of ceremonial deism will pass the coercion test as well as the
endorsement test.””); see LYNDA BECK FENWICK, SHOULD THE CHILDREN PRAY? A HISTORICAL, JUDICIAL, AND
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Epstein lists the following activities as “core ceremonial deism” due to their repeated mention by
the Supreme Court and widespread acceptance by lower courts: (1) legislative prayers and prayer
rooms in legislative buildings; (2) invocations and benedictions at presidential inaugurations; (3)
presidential addresses invoking God; (4) the invocation “God save the United States and this
Honorable Court” at the start of Supreme Court sessions; (5) public oaths invoking God and
using the Bible; (6) the dating of documents with “in the year of our Lord”; (7) the
Thanksgiving and Christmas holidays; (8) the National Day of Prayer; (9) the words “under

God” in the Pledge of Allegiance; and (10) the national motto, “In God We Trust.”'*

The doctrine of ceremonial deism also tends to expand the scope of permissible activities
under the Establishment Clause. It allows courts to use the following steps when considering if a
challenged practice violates the Establishment Clause: Cite traditional practices that pass
constitutional muster, especially those that qualify as ceremonial deism; decide that the practice
at issue does not advance or establish religion “any more than” these permissible practices; and
39

conclude that the practice at issue must be consistent with the Establishment Clause.'

Although ceremonial deism originated as a means to validate longstanding official

POLITICAL EXAMINATION OF PUBLIC SCHOOL PRAYER 178 (1989) (“The question is whether [ceremonial deism]
gestures have enhanced the spiritual lives of American citizens . . . or have trivialized religious concepts to the point
that they go unnoticed . . ..”).

138 Epstein, supra note 129, at 2104-24 (1996); see Newdow, 542 U.S. at 37 (O’Connor, J., concurring) (listing
national motto, patriotic songs, and Supreme Court’s opening call as ceremonial deism), 27-29 (Rehnquist, C.J.,
concurring) (listing Thanksgiving Day proclamations and presidential inaugural addresses as ceremonial deism).

13 Epstein, supra note 129, at 2087. The Supreme Court opted for this “syllogistic approach” in Marsh v.
Chambers, 463 U.S. 783 (1983), concluding that “‘legislative prayer presents no more potential for establishment’
than other activities that had previously passed constitutional muster.” Epstein, supra note 129, at 2087 n.15
(quoting Marsh, 463 U.S. at 791).
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acknowledgments of God, courts have used it to legitimate a series of practices that are neither

historically ubiquitous nor presently devoid of religious significance.'*

2. Legislative Prayer as Ceremonial Deism

One of Professor Epstein’s examples of core ceremonial deism merits additional
comment: prayers at the opening of daily legislative sessions. This example arguably provides

one of the strongest justifications for traditional Army ceremonial prayers.

In Marsh v. Chambers,'* the Supreme Court upheld Nebraska’s practice of opening each
day’s session of the Nebraska Legislature with a public prayer by the legislature’s State-funded
chaplain.142 Such a prayer was “simply a tolerable acknowledgment of beliefs widely held
among the people of this country.”'*® The Court gave tremendous weight to the historical

acceptance of legislative prayers,144 especially the practices of the First Congress.145 Because the

"0 Epstein, supra note 129, at 2088 (explaining that some of these religious acknowledgments include: prayers at
college graduations, government-sponsored nativity scenes, religious symbols displayed on government property or
embedded in government seals, religious Christmas carols sung in public schools, and recognition of Good Friday as
a public holiday) (citations omitted); see also Lynch, 465 U.S. at 682 (“We are unable to discern a greater aid to
religion deriving from inclusion of the créche than from these benefits and endorsements previously held not
violative of the Establishment Clause.”), 685-86 (noting that the créche is “no more so” identified with “one
religious faith” than activities that did not conflict with the Establishment Clause).

M1 463 U.S. 783 (1983).

"2 1d at 792 (explaining that to invoke “Divine guidance on a public body entrusted with making the laws” was not
“an ‘establishment’ of religion or a step toward establishment™).

143 Id

" Id_at 786 (explaining that opening “sessions of legislative and other deliberative public bodies with prayer is
deeply embedded in the history and tradition of this country” and that since “the founding of the Republic . . . the
practice of legislative prayer has coexisted with the principles of disestablishment and religious freedom.”).

"5 Id_ at 790 (quoting Wisconsin v. Pelican Ins. Co., 127 U.S. 265, 297 (1888)) (explaining that an act “passed by

the [Flirst Congress assembled under the Constitution, many of whose members had taken part in framing that
instrument . . . is contemporaneous and weighty evidence of its true meaning”).
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First Congress, soon after drafting the First Amendment, created the congressional chaplaincy
and allowed those chaplains to open daily sessions of Congress with prayer, legislative prayer
presumably was consistent with the First Amendment.'* Consequently, the Court found

Nebraska’s nearly identical practice to be constitutional as well.'*’

In addition to this historical analysis, the Marsh Court noted the nature of the audience of
these legislative prayers. The Nebraska legislators listening to the invocations were adults who
were not “readily susceptible” to either “religious indoctrination” or “peer pressure.”148 On the
other hand, the audience for public school prayers is made up of children who could be either
indoctrinated or pressured by State-sponsored religious activity. By making this distinction, the
Marsh Court was not bound by school prayer precedents.149 Interestingly, the Marsh Court also
declined to examine the content of the prayers that had been offered in the Nebraska Legislature,
finding “no indication that the prayer opportunity [had] been exploited to proselytize or advance

any one, or to disparage any other, faith or belief.”"*

Marsh demonstrates two key components of ceremonial deism jurisprudence. First,

Marsh places great weight on the history and longstanding nature of legislative prayers in

¢ 1d at 788.

" Id at 795.

" 1d at 792.

9" See infra notes 164—88 and accompanying text (discussing pre-Marsh school prayer jurisprudence).

' Id at 794-95. Justice Stevens chided the Court for refusing to scrutinize the content of the invocations that
supposedly were not being used to advance any one faith or belief and suggested that if the Court had done so, it

would have been “unable to explain away the clearly sectarian content of some of the prayers” in violation of the
Establishment Clause. /d. at 823 (Stevens, J., dissenting).
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general.151 Although Marsh does not conclude that legislative prayers may never create the
perception of an unconstitutional government endorsement of religion, it does call legislative

152 Marsh characterizes the prayers as a

prayers “part of the fabric” of American society.
“traditional, innocuous practice” rather than any meaningful religious expression or act of
worship.*® Second, after laying the historical basis for the prayers, Marsh uses the “no more
than” paradigm to uphold them. Marsh fist cites a list of government practices that benefited
religious institutions yet had been found to be constitutional, and then concludes that the

“legislative prayer presents no more potential for establishment” than these practices.'**

3. Marsh’s continuing relevance

For many years after Marsh, the Court often refused to apply Marsh’s history-laden
analysis in Establishment Clause cases.'*® In 2005, however, Van Orden v. Perrymupheld the
display of a granite monument of the Ten Commandments on the Texas statehouse grounds

based on the nature of the monument and the history of public religious acknowledgment in the

' Id at 786-91 (majority opinion).

12 Id. at 792 (concluding that the “practice of opening legislative sessions with prayer has become part of the fabric
of our society”).

'3 MONSMA, supra note 63, at 215 (stating that legislative prayers lack “any real meaning or significance in terms
of specific religious tenets”).

%% Marsh, 463 U.S. at 791 (citing “the provision of school transportation, beneficial grants for higher education, or
tax exemptions for religious organizations™ as valid government practices that aided religion) (internal citations
omitted).

15 See, e.g., Lee v. Weisman, 505 U.S. 577, 586 (1992) (affirming the Fifth Circuit Court of Appeal’s reasoning
that “Marsh had no application to school prayer cases™); County of Allegheny v. Am. Civil Liberties Union Greater

Pittsburgh Ch., 492 U.S. 573, 603 (1989) (“Thus, Marsh plainly does not stand for the sweeping proposition . . . that
all accepted practices 200-years-old and their equivalents are constitutional today.”).

16 125 S. Ct. 2854 (2005) (plurality opinion).
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United States."*” The Van Orden plurality listed several examples of buildings throughout
Washington, D.C., that prominently displayed depictions of the Ten Commandments and
religious ﬁgures.158 Because these architectural acknowledgments of religion were deeply rooted
in American history, they did not violate the Establishment Clause.'” The Texas Ten
Commandments display was similar to these examples of religion-infused architecture, so it too

did not violate the Establishment Clause. '’

Nonetheless, the Court apparently is still willing to treat cases “monitoring compliance
with the Establishment Clause in elementary and secondary schools™ under a separate line of
analysis.'®! Both the plurality opinion and Justice Breyer’s deciding concurrence in Van Orden
recognize the “particular concerns” that arise in these contexts'® because of the

5163

“impressionability of the young” ™ and the corresponding requirement that the government

7 Jd at 2861. Justice Breyer’s concurring opinion, which provided the deciding fifth vote, focused on the context
of the display and the slight likelihood that it would cause the sort of divisiveness the Religion Clauses were meant
to prevent. /d. at 2869-71 (Breyer, J., concurring).

1% Jd. at 2862-63 (2005) (plurality opinion).

1% Id at 2863. At the same time, however, McCreary County downplayed the significance of historical practices in
Establishment Clause jurisprudence. The Court considered competing evidence of the original understanding of the
meaning of the Establishment Clause and concluded that “there was no common understanding about the limits of
the establishment prohibition.” McCreary County v. Am, Civil Liberties Union of Ky., 125 S. Ct. 2722, 2744
(2005). McCreary County also distinguished the unconstitutional courthouse Ten Commandments display from
legislative prayers in Marsh and refused to broadly read Marsh as allowing all public acknowledgments of religion.
Id at2743 n.24. The Court explained that “prayers by legislators do not insistently call for religious action on the
part of citizens,” but the counties’ purpose in posting the Ten Commandments was “to urge citizens to act in
prescribed ways as a personal response to divine authority.” Id.

18 Van Orden, 125 S. Ct. at 2864 (plurality opinion).

11 1d. at 286364 (quoting Edwards v. Aguillard, 482 U.S. 578, 583-84 (1987)). Families entrust their children’s
education to public schools “on the understanding that the classroom will not purposely be used to advance religious
views” that might conflict with the families’ views. Edwards, 482 U.S. at 584.

12 Van Orden, 125 S. Ct. at 2864 (plurality opinion).

"> 1d at 2871 (Breyer, J., concurring).

DOBOSH 32



“exercise particular care in separating church and state” in public school settings.'®* Apparently,

then, Van Orden does not undermine the Court’s school prayer jurisprudence.'®’

D. School Prayer Jurisprudence and the Coercion Test

The last important branch of Establishment Clause jurisprudence concerns public school

prayer. The Supreme Court’s school prayer cases have consistently held that organized, official

prayer occurring during school hours on school property violates the Establishment Clause.'®

The Court has extended this ban to include prayers at official school functions in which: (1) the

prayers bear the stamp of school endorsement, and (2) the school directly or indirectly coerces

students to take part in the prayers.'®’

1 Seminal School Prayer cases

The Supreme Court’s jurisprudence on school prayer began with two landmark decisions

168

in the early 1960s: Engel v. Vitale'™ and School District of Abington Township v. Schempp.'®

|641d

15 See id. at 2864 (plurality opinion) (explaining that the Ten Commandment monument at issue is “quite different
from the prayers involved” in Lee v. Weisman, 505 U.S. 577 (1992)); see infra notes 192-231 and accompanying
text (discussing Lee and other school prayer cases). Despite this limiting language, the broader statements allowing,
in certain contexts, public messages consistent with a religious doctrine will likely be used by school prayer
advocates urging reversal of Lee and Santa Fe. E.g., Van Orden, 125 S. Ct. at 2863 (plurality opinion) (“Simply
having a religious content or promoting a message consistent with a religious doctrine does not run afoul of the
Establishment Clause.”).

1 See infra notes 16888 and accompanying text (discussing seminal school prayer cases from the 1960s).
17 See infra notes 192-233 and accompanying text.
'8 370 U.S. 421 (1962).

1% 374 U.S. 203 (1963). Of course, these were not the Court’s first cases involving religion in the public schools.
By 1962, the Court had already struck down religious instruction in public school buildings as part of a “release-
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These decisions marked one of the Court’s first rebukes to the influence of Protestant
Christianity on American government and society, which during the 19th and 20th centuries had
been “open and largely unquestioned.”170 These decisions also helped reverse a trend toward
Christian religious instruction in public schools that had begun with the nation’s earliest public
school founders, such as Horace Mann in Massachusetts.!”' Consequently, Americans living in
the early 1960s were accustomed to an American public education curriculum containing
organized, formal school prayer.'” In Engel and Schempp, the Court held that mandating such
official school prayer was not a proper function of the State and was therefore impermissible in

American public schools.!”

a. Engel v. Vitale

time program,” Illinois ex rel. McCollum v. Bd. of Educ., 333 U.S. 203 (1948); upheld a release-time program in
which the religious instruction occurred off public school grounds, Zorach v. Clauson, 343 U.S. 306 (1952); and
upheld a subsidy of bus service to parochial schools, Everson v. Bd. of Educ. of Ewing, 330 U.S. 1 (1947).

17° Marvin E. Frankel, Religion in Public Life: Reasons for Minimal Access, 60 GEO. WASH. L. REV. 633, 634
(1992); accord MONSMA, supra note 63, at 226 (noting the “reigning Protestant consensus” in the United States
during the 19th and early 20th centuries that “simply assumed the tone and tenor of U.S. society . . . would reflect
that consensus”).

! Zelman v. Simmons-Harris, 536 U.S. 639, 720 (2002) (Breyer, J., dissenting) (“[D]uring the early years of the
Republic, American [public] schools . . . were Protestant in character.”); Epstein, supra note 129, at 2102 (quoting 2
ANSON PHELPS STOKES, CHURCH AND STATE IN THE UNITED STATES 56 (1950)) (explaining that, under Mann’s
leadership, early public school instruction included “the life and character of Jesus Christ, as the sublimest [sic]
pattern of benevolence, of purity, of self-sacrifice, ever exhibited to mortals”).

172 JAMES JOHN JURINSKI, RELIGION ON TRIAL: A HANDBOOK WITH CASES, LAWS, AND DOCUMENTS 48 (2004)
(“Prayer and Bible reading was an established routine in many if not most schools, and many people couldn’t
understand why the Court would ban the practice if a majority of the community wanted it.”). But see Sch. Dist. of
Abington Twp. v. Schempp, 374 U.S. 203, 267 (1963) (Brennan, J., concurring) (noting that “Bible reading and
daily prayer in the schools have been the subject of debate, criticism by educators and other public officials, and
proscription by courts and legislative councils” and citing examples from across the country).

' LEVY, supra note 47, at 199 (explaining that the Court’s decisions in Engel and Schempp correctly identified the

constitutional danger not of a/l student prayer but of the “state s effort to further praying, which is no more the
business of the state than whether a child has received the sacrament of baptism™) (emphasis added).
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In Engel, the Court struck down a daily prayer composed by state officials and recited by
students in all New York public schools.'™ The daily prayer was a nondenominational,
nonsectarian, monotheistic prayer.'”> In addition, participation in the prayer was voluntary, for
students were “free to stand or not stand [for the prayer], to recite or not recite [the prayer],
without fear of reprisal or even comment by the teacher or any other school official.”'”® The
statute also allowed students to opt out of the prayers entirely.'”” Despite these prophylactic
measures, the Court held that New York’s practice, which used the “public school system to
encourage recitation of the [prescribed] prayer,” was “wholly inconsistent with the Establishment

Clause.”'’®

b. School District of Abington Township v. Schempp

The next year, in School District of Abington Township v. Schempp,'” the Court struck

down a Pennsylvania statute requiring daily Bible reading and recitation of the Lord’s Prayer “at

17 Engel v. Vitale, 370 U.S. 421, 422-23 (1962).

13 1d. at 422 (“Almighty God, we acknowledge our dependence upon Thee, and we beg Thy blessings upon us, our
parents, our teachers and our Country.”).

17 Id_ at 438 (Douglas, J., concurring).

177 Id_ at 423 n.2 (majority opinion), 438 (Douglas, J., concurring) (“Provision is also made for excusing children,
upon written request of a parent or guardian, from the saying of the prayer or from the room in which the prayer is
said.”).

"% 1d. at 424 (majority opinion). The Court also noted that both the Establishment Clause and the Free Exercise
Clause are “operative against the States by virtue of the Fourteenth Amendment.” /d. at 430. The Court had
reached this conclusion years before, holding in Cantwell v. Connecticut, 310 U.S. 296 (1940), that the Fourteenth
Amendment made the Establishment Clause, a fundamental right, applicable to states through selective
incorporation. /d at 303. The Court explained that the Establishment Clause “must at least mean that in this
country it is no part of the business of government to compose official prayers for any group of the American people
to recite as a part of a religious program carried on by government.” Engel, 370 U.S. at 425.

17 374 U.S. 203 (1963).
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the opening of each public school” but allowing any child to be excused from these activities
“upon the written request of his parent or guardian.”'®® The Court first admitted that in the

United States, “religion has been closely identified with our history and government.”'®' The
Court cited specific historical examples, such as the writings of the Founding Fathers and the

182

presence of government-paid chaplains in the armed forces.* The Court also noted examples of

public religious acknowledgments in the conduct of everyday government functions.'®

Despite these longstanding practices, though, the Court reaffirmed that the Establishment
Clause required government neutrality toward religion.'® Citing earlier cases, the Court
explained that if either the purpose or the primary effect of a statute is the “advancement or

185 The Court then

inhibition of religion,” then the statute violates the Establishment Clause.
found that reading the Bible and reciting the Lord’s Prayer were intentional, government-

sponsored religious ceremonies.'® The purpose and primary effect of these religious ceremonies

80 1d at 205. The statute specified that “[a]t least ten verses from the Holy Bible shall be read, without comment”
each day. /d.

81 1d at 212.

"2 1d These Founding Era writings demonstrated that the Founders “believed devotedly that there was a God and
that the unalienable rights of man were rooted in Him....” /d

"3 Jd at 213 (listing oaths of office containing the words “so help me God,” prayers led by government-paid
chaplains at the start of each daily session of Congress, and the Supreme Court crier declaring “God save the United
States and this honorable Court” before each Supreme Court session).

'8 1d at 215 (citations omitted).

1% 1d at222. Instead, “there must be a secular legislative purpose and a primary effect that neither advances nor
inhibits religion.” Id. This test would later become the second prong of the Lemon test. See supra notes 96-110
and accompanying text (discussing the Lemon test).

1% 1d at 223. The Court did not hold, however, that all religious references in the public school environment were
unconstitutional. See id. at 225 (explaining that both teaching comparative religion or religious history classes and
studying the Bible for “its literary and historic qualities” would be consistent with the Establishment Clause despite
the patent religious content of such instruction).
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advanced religion in violation of the Establishment Clause,'®” despite the voluntary nature of the
prayer and Bible reading sessions and the express opt-put provisions in the Pennsylvania

statute.'%®

The bright-line rule of Engel and Schempp, which disallowed religious ceremonies
(prayer and/or Bible reading) as part of the official curriculum in public schools,'® did not
address the question of prayer at school events and functions occurring outside the classroom,
such as graduation ceremonies and football games. To resolve these questions, the Court relied
on the coercion test: Under the Establishment Clause, “the government may not coerce anyone to
support or participate in religion or its exercise, or otherwise act in a way which establishes a
[State] religion or religious faith, or tends to do s0.”'®® Although coercion is not necessary for

proving an Establishment Clause violation, it clearly is sufficient.'”’

2. Lee v. Weisman: Graduation ceremonies and the coercion test

187 1d. at 223.

'8 As Justice Douglas explained in his concurring opinion, even without coercive elements, the State’s conduct of a
religious exercise violated the neutrality “required of the State by the balance of power between individual, church
and state that has been struck by the First Amendment.” /d. at 229 (Douglas, J., concurring). In addition, by using
public facilities to conduct a religious exercise, the State violated the Establishment Clause by giving “any

church . . . greater strength in our society than it would have by relying on its members alone.” /d.

%9 But see supra note 186.
19 1 ee v. Weisman, 505 U.S. 577, 587 (1992).

%! See id. at 604 (Blackmun, J., concurring) (“[A] violation of the Establishment Clause is not predicated on
coercion.”), 619 (Souter, J., concurring) (“Our precedents . . . simply cannot support the position that a showing of
coercion is necessary to a successful Establishment Clause claim.”), 620 (Souter, J., concurring) (explaining that
although the constitutional language of the Establishment Clause is not “pellucid,” “virtually everyone
acknowledges that the [Establishment] Clause bans more than formal establishment of religion in the traditional
sense, that is, massive state support of religion through, among other means, comprehensive schemes of taxation.”).
Nevertheless, the Court has retained the “coercion” test in its later Establishment Clause decisions. See infra notes
214-33 and accompanying text.
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In Lee v. Weisman,192

the Supreme Court held that prayers at middle and high school
graduation ceremonies were state-sponsored “religious exercises” in violation of the
Establishment Clause.'”® First, the Court identified significant government involvement with the
prayers through the official actions of the Providence, Rhode Island, public school principal.'**
For the ceremony at issue, the June 1989 graduation ceremony for Nathan Bishop Middle
School, the principal had invited a local rabbi to say an invocation and benediction.'” The
principal gave the rabbi written guidelines for the prayers, which directed that they promote
“inclusiveness and sensitivity.”'®® Thus, a school official both decided that prayers would be
said at the graduation and chose the cleric to offer them. The government involvement with the
graduation prayer created, in the Court’s view, a “state-sponsored and state-directed religious

o : 1
exercise in a public school.”"”’

Second, the Court noted that elements of the graduation ceremony itself contributed to
coercion. In general, the Court reasoned that “in elementary and secondary public schools'*®

there are heightened concerns with protecting freedom of conscience from subtle coercive

pressure” and that “prayer exercises in public schools carry a particular risk of indirect

"2 505 U.S. 577 (1992).

' 1d. at 599.

' Lee, 505 U.S. at 581.

195 14

196 1d

"7 Id. at 587.

' Lee considered a specific challenge to prayers at graduations for middle and high schools, but its reasoning

applies to graduation ceremonies for all levels of the educational system below the university level, such as pre-
school, grade school, middle school, junior high, vocational/technical school, and high school.
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coercion.”'® Specific facets of the school graduations also troubled the Court. Students entered
and sat as a group, apart from their families.””” Students were then directed to stand for the
Pledge of Allegiance and remain standing for the invocation.””! Under these circumstances, the
Court concluded that students would feel pressure both from teachers monitoring the ceremony
and from their fellow classmates in attendance to “stand as a group or, at least, maintain

respectful silence” during the prayers.2”?

As aresult, students who objected to participating in the prayer faced an unappealing
range of options and were put in the “untenable position” of objecting to an official school
activity and policy.?®® These students could conform to the pressure, ignore their consciences,
and commit “an expression of pafticipation in the rabbi’s prayer”*™ by standing silently while
their fellow students prayed. The students could instead absent themselves from the ceremony
during the prayers, calling attention to their objection and exposing themselves to predictable
derision.””® Finally, the students could skip the graduation ceremony altogether, for attending the

ceremony was not a formal graduation requirement.”®® The Court did not find any of these

' Id. at 592; see also Edwards v. Aguillard, 482 U.S. 578, 584 (1987) (noting the State's “coercive power”
through, inter alia, children’s susceptibility to peer pressure).

0 Lee, 505 U.S. at 583.

01 gy

22 Id. at 593.

2% Id. at 590.

04 g

%5 14 see Santa Fe Indep Sch. Dist. v. Doe, 530 U.S. 290, 294 n.1 (2000) (describing extreme measures taken to
discover the identity of the plaintiffs who had anonymously challenged the school district’s policy of offering a

student-led prayer before home varsity football games).

26 1 ee, 505 U.S. at 595.

DOBOSH 39



alternatives satisfactory. When students conformed to pressures to participate in the prayer, the
State was able to invade students’ freedom of conscience by prescribing religious expression.207
Opting-out of the prayers was not a “real alternative” either.?’® Even if it were, the Court
reasoned, the State could not require an objector to “take unilateral and private action” to prevent
the State’s policy from violating the Establishment Clause.”” Finally, objecting students should
not have to forfeit the “intangible benefits” of the graduation ceremony’'° as “the price of
resisting . . . state-sponsored religious practice.”'! Because the graduation ceremony prayers
were state-sponsored religious exercises that students were coerced to participate in, the Court

found the prayers to be inconsistent with the Establishment Clause.*'?

3. Santa Fe Independent School District v. Doe: Pre-game Public Prayers

In Santa Fe Independent School District v. Doe,*"

the Supreme Court struck down a
Texas publié school district’s policy of allowing student-led, student-initiated prayers before

varsity football games.?'* The Court’s decision rested on both the endorsement and coercion

tests. Using the endorsement test, the Court explained that the school district was so deeply

27 14 at 589.

% Id. at 588 (explaining that the students had “no real alternative which would have allowed [them] to avoid the
fact or appearance of participation” in the prayers).

9 Id at 596.
219 1d. at 595.
214, at 596.
22 1d at 599.
2B 530 U.S. 290 (2000).

214 1d at 301,
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involved in the prayers that an “objective observer,” familiar with the policy’s “text, . . . history,
and implementation,” would perceive the policy “as a state endorsement of prayer in public
schools.”!® The Court explained that the pre-game prayers were not “purely private” for a

number of reasons. Official school district policy authorized the prayers.?!® They occurred “on

99217

government property at government-sponsored, school-related events™”" ' and were broadcast

over the school’s public address system at the football stadium.?'® The District School Board

regulated the content of the prayers.”!® Most importantly, the district “failed to divorce itself

99220

from the [prayers’] religious content,”™" so the pre-game prayers bore the unmistakable “imprint

of the State” and amounted to an unconstitutional endorsement of religion.221

Using the coercion test, the Court found that the Santa Fe School District’s policy was
forcing students “to participate in religious observances.”*** The policy in Santa Fe differed

from that in Lee in two respects—the pre-game prayers resulted from student referenda rather

223

than from the independent decision of school officials,” and the prayers occurred at

2

ps

5 1d at 308.

2

¢ Id at 302.

217 Id

2

§ Id at307-08.

2

e

Id at 303.

20 Id. at 305.

21 gy

22 Id at 310; see John M. Swomley, Myths About Voluntary School Prayer, 39 WASHBURN L.J. 294, 302 (1995)
(asserting that student-led prayers before a “captive audience” are voluntary “only for the student who does the
vocalizing” and not to the other students in attendance).

3 Santa Fe, 530 U.S. at 297-98. The referendum provision allowed school officials to plausibly deny that they

were responsible for the prayers. School officials merely gave students a choice about having prayers at the games
and then accommodated the majority’s (predictable) wishes.
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extracurricular activities rather than at graduation ceremonies.”** The Court did not find either
difference to be constitutionally significant. First, the Court criticized the referendum
provisions, which allowed the high school student body to determine both if an invocation would
be delivered before the games and, if so, which student would deliver it The Court observed
that this process improperly placed students with minority religious views “at the mercy of the
majority.”?2® As a result, the school district’s decision to “allow the student majority to control

whether students of minority [religious] views are subjected to school-sponsored prayer

violate[d] the Establishment Clause.”??’

Second, the Court evaluated the coercive factors at the football games. Certain students,
such as football players and those enrolled in band courses, were required to attend the games.228
Other students might either feel “immense social pressure” or have a “truly genuine desire” to
attend yet not wish to hear the pre-game prayers.229 Such students should not have to skip the
games to avoid the “personally offensive religious ritual”?*’ of pre-game prayers. Further, once

students arrived at the stadium to watch the games, the Court concluded that the pre-game

prayers had “the improper effect of coercing those present to participate in an act of religious

2% 1d at295.

25 14 at298 n.6.

2

[N

¢ Id at 304.

27 Id at317n.23.
28 1d at311.

2 1d at311-12.

B0 14 at312.
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worship.”?*! Thus, the Court expanded its coercion test™? to include both policies incorporating
a student referendum and policies that allowed prayer only at non-mandatory, after-hours,

extracurricular school events.?**

4. Chaudhuri, Tanford, and Mellen: The University Prayer cases

The Court’s decisions in Lee and Santa Fe considered policies in elementary and
secondary schools, respectively.”** Neither decision addressed prayers at public universities. If
the analysis in university prayer cases has distinguished adult audiences from the younger
audiences in Lee and Santa Fe, then the analysis of ceremonial prayers before adult, Army

audiences may also be distinguishable from Lee and Santa Fe.

a. Official prayers at public university commencement exercises

231 1d

B2 Analysis of coercion based on non-punitive consequences was present in school prayer cases as far back as
School District of Abington Township v. Schempp, 374 U.S. 203 (1963). Testimony before the trial court in
Schempp indicated that Mr. Schempp decided not to request that his children be excused from the school’s morning
prayer ceremonies for a number of reasons, such other students teasing and ostracizing his children and the
likelihood that his children would have to stand in the hallway during the prayers as if they were being punished for
“bad conduct.” Id. at 208 n.3. These reasons seem at least as compelling as the possibility of social coercion that
the Court relied on in Lee v. Weisman, 505 U.S. 577, 592-94 (1992). Furthermore, the children in Schempp could
not absent themselves from school entirely during the prayer, which presents an arguably more coercive
environment than existed in Lee (considering an optional graduation ceremony) or Santa Fe (considering a high
school football game that was mandatory only for participants, such as team or band members). Thus, the coercion
test has roots in seminal school prayer cases and continues to have relevance on school prayer cases today.

3 Nevertheless, proponents of public school prayer could find some solace in Santa Fe's safe harbor for student
prayer. As the Court explained, “[N]othing in the Constitution . . . prohibits any public school student from
voluntarily praying at any time before, during, or after the school day.” Santa Fe, 530 U.S. at 313. Such prayers,
free from the stamp of State approval, would not violate the Establishment Clause and would be valid exercises of
the students’ free exercise and free speech rights.

24 See supra notes 192-233 and accompanying text (discussing Lee and Santa Fe).
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In the late 1990s, federal courts upheld the constitutionality of formal prayers during state
university commencement ceremonies in Chaudhuri v. Tennessee*>® and Tanford v. Brand*®
Chaudhuri analyzed the policy at Tennessee- State University (TSU) of including a formal
invocation and benediction as part of its commencement ceremonies.”>’ The university arranged
for local religious leaders to offer the prayers, specifying only that the prayers be “nonsectarian”

238

and not refer to Jesus Christ.”" Although these guidelines were apparently followed, Dr.

Chaudhuri, a Hindu faculty member at TSU, filed in April 1993 for a preliminary injunction to

prevent all prayers at the May 1993 commencement exercises.”*’

On appeal from a decision granting summary judgment to the State of Tennessee, the
Sixth Circuit Court of Appeals held that TSU’s nonsectarian graduation prayers did not violate
the Establishment Clause.?** The court first applied the Lemon test, explaining that the TSU
prayer served a valid secular purpose, “to dignify or to memorialize a public occasion™;**! did

not “advance or inhibit religion”;242 and created, “at most, de minimis” entanglement between the

35 130 F.3d 232 (6th Cir. 1997), cert. denied, 523 U.S. 1024 (1998).

236 104 F.3d 982 (7th Cir. 1997), cert. denied, 522 U.S. 814 (1997).

BT Chaudhuri, 130 F.3d at 233.

P¥ 1d. at 234.

29 Jd at 235. Inresponse to his suit, TSU replaced its formal prayers at graduation exercises with moments of
silence, and the district court granted summary judgment to the State. /d. Ironically, at the May 1993
commencement, the moment of silence was filled with a “spontaneous” recitation of the Lord’s Prayer by several
graduating students and members of the audience. /d. A similar occurrence happened at the summer graduation
exercises in August 1993. /d TSU denied that it had any prior knowledge of or involvement in these audience-led
prayers at either ceremony. /d

20 1d. at238-39.

M1 1d at 236.

22 1d at 237-38.
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State and religion.243 The court then noted that although the TSU prayer had a “religious

RT3

component,” “religious acknowledgments” were “customary at civic affairs” and had been “since

well before the founding of the Republic.”***

The court also distinguished Lee**® from the facts in Chaudhuri. Lee involved young
people in elementary and secondary schools and focused on the “subtle coercive pressure”
inherent in those settings.>*® On the other hand, the students graduating from TSU were adults,
and neither students nor faculty members were forced to participate in the TSU commencement
exercises.’ As a result, the court concluded, there was “absolutely no risk that Dr. Chaudhuri—
or any other unwilling adult listener [to the TSU graduation prayers]—would be indoctrinated”
by the prayers.248 Furthermore, it was unreasonable to “suppose that an audience of college-

educated adults could be influenced unduly” by TSU’s nonsectarian commencement prayers.>*’

M3 Jd at 238. As discussed above, the third prong of the Lemon test forbade excessive, not de minimis,
entanglement between the government and religion. See supra notes 96110 and accompanying text (discussing
Lemon).

M4 Id at236. This line of reasoning was reminiscent of history-based Establishment Clause holdings. See supra
notes 141-54 and accompanying text.

25 Lee v. Weisman, 505 U.S. 577 (1992).
#8 Chaudhuri, 130 F.3d at 239.

247 1d

248 ld

7 Id. at237. One judge on the Sixth Circuit panel disagreed with the majority’s evaluation of Dr. Chaudhuri’s
Establishment Clause challenge and insisted that the court be “vigilant to guard against quantifying the humiliation
against one who follows a non-Christian religion or tradition within a nation that maintains a strong Christian
tradition.” /d. at 241 (Jones, J., concurring in part and dissenting in part). He then criticized the substance of the
challenged prayers, claiming that they had a Christian foundation and used Christian concepts. /d. As a result, the
prayers were likely to be perceived as an endorsement of Christianity and a rejection of non-Christian faiths. /d.
Judge Jones’s opinion raises interesting questions. First, do non-denominational, nonsectarian monotheistic prayers
promote a distinct religious worldview? And is such promotion, especially in light of the “increasingly diverse
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In the same year as Chaudhuri, the Seventh Circuit Court of Appeals in Tanford v. Brand
upheld invocations and benedictions at the commencement exercises of Indiana University
(IU).2° 1U selected local ministers to deliver these prayers and recommended that the prayers be
“unifying and uplifting.”?*! First, the court explained that unlike the graduation ceremony in
Lee, the IU commencement exercises i)resented students with “no coercion—real or otherwise—
to participate.”®*? Instead, graduating [U students did not have to attend the commencement at
all, and those who did attend could easily either leave during the prayers or refuse to stand when
the prayers were being said.?** Thus, the “special concerns” of “protecting freedom of
conscience from subtle coercive pressure in the elementary and secondary public schools™?**
were absent, so Lee did not invalidate the IU commencement prayers. Next, the court focused on
the 155-year history of commencement prayers at IU, deeming the prayers to be a “tolerable
acknowledgment of beliefs widely held among the people of this country.”®*® Finally, the court
succinctly affirmed the district court’s Lemon analysis in the case, concluding that the IU

commencement prayers did not offend the Establishment Clause.?*

religious orientation of the American public,” id., consistent with underlying Establishment Clause principles of
neutrality and non-endorsement?

%9 104 F.3d 982 (7th Cir. 1997). Indiana University is a state university in Bloomington, Indiana. /d. at 983.
#! 1d. at 986.

2 Id. at 985.

253 1d

2% Id (quoting Lee v. Weisman, 505 U.S. 577, 592 (1992)).

5 Id. at 986 (quoting Marsh v. Chambers, 463 U.S. 783, 792 (1983)).

%% Jd. (concluding that the University’s inclusion of a “brief, nonsectarian invocation and benediction” served a

legitimate secular purpose, did not have the primary effect of “endorsing or disapproving religion,” and did not lead
to an “excessive entanglement” between the state and religion). '
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Thus, two federal courts of appeals distinguished prayers at public university
commencement exercises from prayers at middle and high school graduation ceremonies. These
courts focused on both the university commencement exercise itself and the maturity of the
student audience in concluding that the coercion test did not invalidate the commencement
prayer policies. The university commencement exercises seemed more conducive to acts of
individual non-participation in the prayers than did the graduation ceremony in Lee.>” In
addition, the graduating college students, whom the courts presumed to be sophisticated and
mature, were not as prone to the subtle, coercive pressures to pray as were the younger, more

impressionable students in Lee.

But neither university prayer case involved a military atmosphere, in which coercive
pressures to behave in a particular way are more pronounced and opportunities for individual
acts of non-participation are more limited. The Fourth Circuit Court of Appeals considered

mandatory prayers in such a setting in 2003.

b. Mellen v. Bunting: Mandatory Prayer at a Military College

In Mellen v. Bunting,”*® a unanimous panel of the Fourth Circuit Court of Appeals held
that invocations before mandatory evening meals at the Virginia Military Institute (VMI)

violated the Establishment Clause.”® VMI is a military college operated by the Commonwealth

27 Chaudhuri v. Tennessee, 130 F.3d 232, 239 (6th Cir. 1997); Tanford, 104 F.3d at 985.
%8 327 F.3d 355 (4th Cir. 2003).

2 Id. at 360.
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260 261

of Virginia.”>" The Mellen court analyzed the VMI prayers under both the Lemon test™" and

262

under the school prayer rubric of Lee and Santa Fe,”“and it concluded that VMI’s dinner

invocations were unconstitutional.2®?

Although the Supreme Court has not applied the Lemon test in the school prayer
context,”®* the Fourth Circuit applied it in Mellen. First, the court found that the VMI prayer had
a “plainly religious” purpose.?®® The challenged prayers began with a reference to a benign

266 and were dedicated either to thanking God or asking for God’s blessings.”®’

monotheistic deity
Next, the court found that the primary effect of the prayers was to impermissibly promote
religion by sending “the unequivocal message that VMI, as an institution, endorses the religious
expressions embodied in the prayer.”?®® Finally, because VMI had “composed, mandated, and
monitored” the daily prayers, the institution had become excessively entangled with religion.269

Thus, under all three prongs of the Lemon test, the VMI prayers violated the Establishment

Clause.

0 Id. at 360-61. One of VMI’s goals is to “prepare its cadets for military service and leadership, training them to
be ‘ready as citizen-soldiers to defend their country in time of peril.”” Id. at 361.

0 1d at 372-75.
2 Id. at 371-72; see supra notes 192212 (discussing Lee), 213-231(discussing Santa Fe) and accompanying text.
2 1d. at 360, 376.

¥4 See supra notes 168-233 and accompanying text (discussing school prayer jurisprudence).
25 Mellen, 327 F.3d at 374.

¢ Id. at 362.

267 Id

% 1d at374.

%% Id at 375. The court analyzed excessive entanglement as a separate prong rather than as part of the effect prong,
contrary to Agostini v. Felton, 521 U.S. 203 (1997). See supranote 101 and accompanying text.
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In addition, the Mellen court recognized that under the coercion tests of Lee and Santa
Fe, school officials may not “compel students to participate in a religious activity.”*’® The court
noted that VMI cadets are “uniquely susceptible to coercion” because of VMI’s adversative
method of training.””" In short, the general military setting at VMI coerced cadets to act in
certain ways and follow orders without hesitation. Like the middle school setting in Lee, VMI
was a formative environment in which students were subject to constant molding and

development, even outside the setting of formal classroom instruction.

Furthermore, the specific traits of the challenged prayers enhanced the coercive nature of
the religious exercise. Because the prayers occurred in conjunction with each mand.atory
evening meal, cadets could not opt out of the prayers entirely.?” Cadets were required to
“remain standing and silent” during the prayers.””> Granted, the cadets did not have to respond
or otherwise participate,*’* but they were also not free to remain seated, converse with fellow

cadets, or otherwise go about their business during the prayers.

The Mellen court further distinguished VMI’s prayers from prayers at state university

graduation ceremonies, which had been upheld in part because these ceremonies were not

7 Id. at 371.

7' Id. The adversative method emphasized “physical rigor, mental stress, equality of treatment, little privacy,
minute regulation of personal behavior, and inculcation of certain values.” Id. at 361. It also involved a “rigorous
and punishing system of indoctrination” which stressed “submission and conformity” as part of the “educational
philosophy.” Id.

72 1d. at 362.

273 1d

274 Id.
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excessively coercive.”’”” In contrast to a one-time graduation prayer, the VMI prayers occurred
six times per week before mandatory dinners.>”® Despite the comparable ages of the audiences in
Mellen on one hand and in Tanford and Chaudhuri on the other, the coercive elements of
everyday VMI cadet life—nonexistent at public civilian universities—distinguished the VMI
pre-meal prayers from permissible university graduation prayers.”’”’ As a result, while
recognizing that VMI’s cadets were “not children,” the court also concluded that the VMI setting
more closely resembled a public middle or high school than a public university.?’”® As a result,
the reasoning of Lee and Santa Fe, especially the coercion test, applied to an analysis of VMI’s
dinner prayers. Under this reasoning, the Mellen court found that VMI had coerced its cadets
into participating in a government sponsored religious activity in violation of the Establishment
Clause.?”

Although Mellen is not a Supreme Court case, it stands for three important propositions.
First, the age of the audience at a ceremony does not alone determine the applicability of Lee and
Santa Fe. Merely having a ceremony audience that is above high school age does not prevent
Lee and Santa Fe from controlling the analysis of an Establishment Clause challenge to prayers

at that ceremony. Second, formative military environments more closely resemble public middle

™ Id. at 368 (citing Tanford v. Brand, 104 F.3d 982, 985-86 (7th Cir. 1997)). Students in Tanford were not
required to attend the graduation ceremony, and there was no compulsion on attendees to participate in the prayer.
id

7% Id. at 362.

7 1d. at 371-72.

% Id at 371.

7 Id at 372.
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and high schools than public universities.”®® American public universities pioneered the concept
of providing postsecondary education in a vast array of academic fields.”®' American
universities have become esteemed for their environments of intellectual freedom, which tends to
produce independently thinking graduates.”®” On the other hand, the lower tiers of the
educational system—the elementary, middle, junior high, and high schools—tend to produce
orderly, largely fungible pupils.”®® These schools emphasize order, discipline, and programmed

instruction,®*

similar to a formative military environment. Finally, when prayer precedes a
mandatory military event, the audience’s inability to avoid the event entirely and requirement to,

at a minimum, “remain standing and silent” during the prayer285 undermines any attempts to

credibly call the prayers “voluntary.”

The Court’s Establishment Clause jurisprudence is only part of the content of the First

Amendment’s Religion Clauses, for the Free Exercise Clause also protects religious liberty and

80 14 at 371-72.

31 Phillip G. Altbach, The American Academic Model in Comparative Perspective, in IN DEFENSE OF AMERICAN
HIGHER EDUCATION 17 (Phillip G. Altbach, Patricia J. Gumport, & D. Bruce Johnstone eds., 2001).

82 See Nannerl O. Keohane, The Liberal Arts and the Role of Elite Higher Education, in IN DEFENSE OF AMERICAN
HIGHER EDUCATION 184 (Phillip G. Altbach, Patricia J. Gumport, & D. Bruce Johnstone eds., 2001) (discussing the
importance of both developing the mental discipline required to learn a new subject and experiencing “wide-ranging
intellectual exploration” as part of a college education).

3 See NOAM CHOMSKY, CHOMSKY ON MISEDUCATION 17 (Donald Macedo ed., 2000) (claiming that “early on” in
their educational lives, students “are socialized to understand the need to support the power structure, primarily
corporations™); BERTRAND RUSSELL, EDUCATION AND THE SOCIAL ORDER 37 (George Allen & Unwin 1977) (1932)
(“Education has at all times had a twofold aim, namely instruction and training in good conduct.”).

84 RUSSELL, supra note 283, at 2627 (claiming that routine in children’s lives provides a “sense of security” and is
an indispensable part of education). The different approaches are largely driven by the typical cognitive
development of elementary, middle, and high school students on one hand and of university students on the other.
See, e.g., ANITA WOOLFOLK, EDUCATIONAL PSYCHOLOGY 66—103 (9th ed. 2004) (describing the developmental
theories of, inter alia, Erikson and Piaget).

25 Mellen, 327 F.3d at 362.
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freedom of conscience. A brief discussion of the Free Exercise Clause and its relationship to the

Establishment Clause will complete the legal framework for analyzing Army ceremonial prayers.

IV.  Free Exercise Jurisprudence and the Religion Clauses’ Troubled Relationship

A. Free Exercise Jurisprudence: When “Exercise” Means “Mere Belief”

The Supreme Court’s Free Exercise jurisprudence has mostly involved requests for
excusal from the application of facially neutral laws—i.e., laws that do not expressly regulate or

penalize religion—that conflict with religious beliefs or practices.?*

Whether the request for
accommodation is based on an infringement of religious belief or of religious practice arising
from that belief is significant. Religious beliefs have been absolutely protected in the Court’s
Free Exercise Clause jurisprudence. As the Court explained in 1940, the First Amendment’s
Religion Clauses “embrace[] two concepts—freedom to believe and freedom to act. The first is
absolute but, in the nature of things, the second cannot be.”*®’ Consequently, laws may not
restrict a person’s “freedom of conscience” and freedom to “adhere to such religious
organization or form of worship” as she may choose.”?®® The Free Exercise Clause forbids the

government from, inter alia, punishing the expression of certain religious doctrines,”®

¢ Thiemann, supra note 64, at 357.
87 Cantwell v. Connecticut, 310 U.S. 296, 303 (1940).

M 1d; see Employment Div. of Or. v. Smith, 494 U.S. 872, 877 (1990) (Smith I} (“The free exercise of religion
means, first and foremost, the right to believe and profess whatever religion one desires.”); Torasco v. Watkins, 367
U.S. 488, 495 (1961) (“We repeat and again affirm that neither a State nor the Federal Government can
constitutionally force a person to profess a belief or disbelief in any religion.”).

2 See United States v. Ballard, 322 U.S. 78, 86-88 (1944) (forbidding the government from submitting the
question of the truth of a religious doctrine to a criminal jury).
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compelling anaffirmation of belief in God as a requirement for holding public office,” or

weighing in on disputes concerning religious dogma.”"

Religious rituals, however, have not received the same protection as religious beliefs,
especially the rituals of minority religions that do not consist entirely of speech and symbolic
speech.292 Instead, generally applicable, religion-neutral laws may impose an incidental burden
on the observance of religious rituals without offending the Free Exercise Clause.””® A law is
generally applicable if it pursues “governmental interests” against both religious and non-

religious conduct.?*

Thus, a law that targeted only religious conduct would not be generally
applicable. A law is neutral toward religion if it is facially neutral toward religion and it has a

neutral purpose with respect to religion.”®® If a law is either not generally applicable or is not

neutral toward religion, that law must survive strict scrutiny to be constitutional >*®

0 Torasco, 367 U.S. at 496.
B! See Kedroff v. St. Nicholas Cathedral, 344 U.S. 94, 107-08 (1952).

¥ Epps, supranote 54, at 580. Professor Epps explains, “Ritual as ritual has no protection at all under current
[Free Exercise Clause] doctrine . ...” Id.

23 Smith II,494 U.S. at 878. Such laws are valid if they are rationally related to a legitimate government interest.
Arguably, Smith 1] reversed the trend of prior Free Exercise Clause cases, such as Sherbert v. Verner, 374 U.S. 398
(1963), and Hernandez v. Commissioner, 490 U.S. 680 (1989). These cases had considered: (1) whether the
challenged government policy had put a substantial burden on the observation of a central religious belief or
practice, and (2) if so, whether a compelling government interest justified the burden. Hernandez, 490 U.S. at 699;
Sherbert, 374 U.S. at 403-06. Smith II explained that the Court had in a series of recent cases “abstained from
applying the Sherbert test (outside the unemployment compensation field) at all,” Smith 11, 494 U.S. at 883, and
concluded that the Sherbert test was “inapplicable” to challenges to an “across-the-board criminal prohibition on a
particular form of conduct.” /d. at 884. Interestingly, the Court refused to apply Sherbert in Smith I, although
ostensibly the case involved the denial of unemployment benefits to two Oregon men because of their practice of
ritual ingestion of peyote in the Native American Church. /d. at 874-75.

% Church of the Lukumi Babalu Aye, Inc. v. City of Hialeah, 508 U.S. 520, 543 (1993).
¥ Id. at 533. Facial neutrality requires that the law not refer to a “religious practice without a secular meaning

discernible from the language or context.” Id. A “neutral object” is one that does not “infringe upon or restrict
practices” because of their religious nature. /d. Courts may consider the “historical background of the decision
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Under the Court’s free exercise jurisprudence, accommodation of religious rituals may
not be appropriate in all cases. “Free exercise of religion” means absolute freedom of belief in
religious doctrines and occasional freedom to express those religious beliefs through ritual. This
principle of imperfect accommodation of religious rituals has found its way into the Department

of Defense guidelines on religious practices as well %’

B. Relationship Between the Religion Clauses

In theory, the Establishment Clause and Free Exercise Clause should together promote
the common goal of “religious freedom in a context of government neutrality.”**® In practice,
however, the Establishment Clause and Free Exercise Clause seem to have competing ends:
government neutrality toward religion under the Establishment Clause and reasonable

government accommodation of religion under the Free Exercise Clause.””® These separate goals

under challenge, the specific series of events leading to the . . . policy in question, and the legislative or
administrative history” of the policy. /d. at 540.

2 Id. at 533. Strict scrutiny requires that the government demonstrate a challenged statute to be both “justified by
a compelling interest” and “narrowly tailored to advance that interest.” /d. The Court has warned, however, that
laws that “target religious conduct for distinctive treatment” or that advance “legitimate government interests only
against conduct with a religious motivation will survive strict scrutiny only in rare cases.” Id. at 546.

27 DEP’T OF DEFENSE, DIRECTIVE 1300.17, ACCOMMODATION OF RELIGIOUS PRACTICES WITHIN THE MILITARY
SERVICES para. 3.1 (3 Feb 88) [hereinafter DODD 1300.17] (“It is DoD policy that requests for accommodation of
religious practices should be approved by commanders when accommodation will not have an adverse impact on
military readiness, unit cohesion, standards, or discipline.”).

2% Winnifred Fallers Sullivan, A New Discourse and Practice, in LAW AND RELIGION: A CRITICAL ANTHOLOGY 35,
40 (Stephen M. Feldman ed., 2000); Allen Brownstein, Protecting Religious Liberty: The False Messiahs of Free
Speech Doctrine and Formal Neutrality, 18 J. L. & POLITICS 119, 129 (2002) (explaining that because the Free
Exercise Clause “prohibited government interference with religion” and the Establishment Clause “restricted
government promotion of religion,” the resulting jurisprudence promoted government neutrality toward religion
through the “separation of church and state”); Edward McGlynn Gaffney, Jr., The Religion Clause: A Double
Guarantee of Religious Liberty, 1993 B.Y.U. L. REV. 189, 196 (1993) (asserting that the “Religious Liberty
Clauses” are not contradictory but are “mutually reinforcing provisions” to guarantee religious liberty).

¥ Sullivan, supra note 298, at 39; Brownstein, supra note 298, at 127 (explaining that the Free Exercise Clause has
been interpreted to permit government accommodation of religion but the Establishment Clause has been
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have led to “parallel and independent standards for interpretation” of the respective Religion
Clauses and separate tracks of jurisprudence.’”® As a result, how a case is decided often depends

,’301

on “whether it is framed as a Free Exercise or an Establishment clause case”"" in the first place.

In addition, the Court has obscured the common elements of the Religion Clauses and has
“created a heightened and artificial sense of conflict” between the clauses.’®® Consider, for
example, this frequently-cited anomaly: In Establishment Clause jurisprudence, the Lemon test
requires, inter alia, that government actions have a valid secular purpose and that their primary
purpose or effect neither advance nor inhibit religion.’®® If this same test were applied in Free
Exercise Clause cases involving requests for religious accommodation, no religious
accommodation would be constitutional. Allowing exceptions to government policies based on
religion probably lacks a valid secular purpose and clearly has the effect of advancing the

religious interests of the persons seeking the exceptions. As a result, permissible

“interpreted to impose prophylactic constraints on government” to “guarantee religious equality as well as religious
liberty”); Gaffney, supra note 298, at 198 (noting that the Court “has created two different standards” for
Establishment Clause and Free Exercise Cause complaints).

3% Thiemann, supra note 64, at 358 (criticizing the Court for avoiding “the complex but important inquiry into the
interplay between the two [Establishment and Free Exercise] clauses™).

! Sullivan, supra note 298, at 39; Gaffney, supra note 298, at 198 (“[T]he outcome of religious liberty cases will

depend on the cleverness of lawyers characterizing a case as one arising under the establishment provision or the
free exercise provision.”).

2 1d. at 359.

% See supranotes 96-110 and accompanying text (discussing the Lemon test).
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accommodations under the Free Exercise Clause would violate the Establishment Clause under

the Lemon test.>®

Rather than explain the Establishment and Free Exercise Clause relationship, the Court
usually opts to recognize the tension between the Religion Clauses without resolving it3% In
any event, the separate tracks of Free Exercise Clause and Establishment Clause analysis remain
firmly entrenched, with little hope for a unified theory to simultaneously apply both clauses in

any one case. For example, constitutional challenges to government-sponsored public prayer,

such as Army ceremonial prayers, have been analyzed under the Establishment Clause rather

304 See, e.g., Thiemann, supra note 64, at 359; Gaffney, supra note 298, at 197; see also Edwards v. Aguillard, 482
U.S. 578, 617 (1987) (Scalia, J., dissenting) (“We have not yet come close to reconciling Lemon and our Free
Exercise cases, and we typically do not really try.”).

Alternatively, consider the principle of neutrality in Establishment Clause jurisprudence. If the government takes
neutrality to an extreme by denying even incidental aid or benefit to religion, then its actions would “likely inhibit
[religion’s] free exercise.” ROTUNDA & NOWAK, supra note 46, § 21.1, at 3; see Edwards v. Aguillard, 482 U.S.
578, 617 (1987) (Scalia, J., dissenting) (“While we have warned that at some point, accommodation may devolve
into ‘an unlawful fostering of religion,” we have not suggested precisely (or even roughly) where that point might
be.”) (internal citations omitted); Walz v. Tax Comm’n, 397 U.S. 664, 668—69 (1970) (explaining that the Court
must chart a “neutral course between the two Religion Clauses, both of which are cast in absolute terms, and either
of which, if expanded to a logical extreme, would tend to clash with the other”).

Notwithstanding such extreme situations, the neutrality itself might make genuine religious freedom more
difficult to achieve. See ROTUNDA & NOWAK, supra note 46, § 21.1, at 2 (explaining that the neutrality principle,
which drives the Court’s Establishment Clause jurisprudence, does not help resolve the “natural antagonism”
between the Establishment Clause and the Free Exercise Clause); Feldman, supra note 42, at 269 (noting that for the
Supreme Court, whose justices have predominantly been Christian males, “‘neutrality’ equals Christianity”), 261-62
(observing that the Court’s jurisprudence reinforces “most practices and values of the dominant Christian majority”
as well as “Christian (especially Protestant) imperialism in American society”).

3% E g, McCreary County v. Am. Civil Liberties Union of Ky., 125 S. Ct. 2722, 2742 (2005) (“[S]ometimes the
two [religion] clauses compete: spending government money on the clergy looks like establishing religion, but if the
government cannot pay for military chaplains a good many [S]oldiers and [S]ailors would be kept from the
opportunity to exercise their chosen religions.”). But see Lee v. Weisman, 505 U.S. 577, 587 (1992) (explaining that
“the principle that government may accommodate the free exercise of religion does not supersede the fundamental
limitations imposed by the Establishment Clause”).
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than the Free Exercise Clause,’* and Establishment Clause jurisprudence would guide any

possible challenge to the constitutionality of Army ceremonial prayers.

Recognizing the applicable legal precedents for Army ceremonial prayers, one must also
understand the government actor who says these prayers: the Army chaplain. Section V will

discuss the mission and roles of the Army chaplaincy.

V. The Army Chaplaincy

The chaplain serves as the command’s staff expert on religious matters.>”” When
chaplains pray at Army ceremonies, they pray on behalf of and with the approval of the
commanders in charge of those ceremonies. Consequently, chaplains’ prayers are an official
government action subject to the constraints of the Establishment Clause.’® Army ceremonial
prayers would have strong constitutional basis if offering them was considered a critical function
of the Army chaplaincy. Understanding the Army chaplaincy—its constitutional permissibility,
its functions in the Army, and its conduct of ceremonial prayers at formal Army events—is

essential to properly examine Army ceremonial prayers.

A. Constitutional Permissibility of the Army Chaplaincy

6 See, e.g., Santa Fe Indep. Sch. Dist. v. Doe, 530 U.S. 290 (2000) (evaluating a challenge to public prayers before
public high school football games under the Establishment Clause); Lee v. Weisman, 505 U.S. 577 (1992)
(evaluating a challenge to public prayer at a public middle school graduation ceremony under the Establishment
Clause).

397 LIEUTENANT COLONEL (RET.) LAWRENCE P. CROCKER, ARMY OFFICER’S GUIDE 526 (45th ed. 1990) (noting that
“the chaplain advises the commander on matters of religion, morals, and morale as affected by religion™).

% JOHN E. NOWAK & RONALD D. ROTUNDA, CONSTITUTIONAL LAW §12.1, at 470 (5th ed. 1995) (“[T]he official

act of any governmental agency is direct governmental action and therefore subject to the restraints of the
Constitution.”).
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The Chaplain’s Corps is one of the oldest branches in the milit2~.ry,3°9 and chaplains have
served with the Army since t7as3L Chaplains were appointed to the Continental Army, and
local non-Army ministers often accompanied colonial militia into their early skirmishes with
British Army.3 ' The only serious challenge to the constitutionality of the Army chaplaincy

occurred in Katcoff v. Marsh Although other authors have admirably dissected this case in

1,313

greater detail,” ~ a brief review of it here will clarify the Army chaplaincy’s constitutional basis.

The plaintiffs in Katcoff, who were not Soldiers, claimed that Congress’s furnishing of

314

Army chaplains violated the Establishment Clause.” ™ The Second Circuit Court of Appeals

admitted that “[i]f the current Army chaplaincy were viewed in isolation, there could be little
doubt” that it violated the Establishment Clause under the Lemon test.’'> The court noted,
however, that such an approach would fail to consider the Establishment Clause in light of both

»316

its “historical background” and “context”™ "—specifically, the context of free exercise obstacles

3% See generally DALE R. HERSPRING, SOLDIERS, COMMISSARS, AND CHAPLAINS: CIVIL-MILITARY RELATIONS
SINCE CROMWELL 18—46 (2001) (describing the historical development of Army chaplains).

319 U.S. DEP’T OF ARMY, TRAINING CIRCULAR 1-05, RELIGIOUS SUPPORT HANDBOOK FOR THE UNIT MINISTRY
TEAM 2-5 (10 May 05) [hereinafter TC 1-05] (“The Continental Congress enacted regulations and salaries governing
chaplains.”); RICHARD M. BUDD, SERVING TWO MASTERS: THE DEVELOPMENT OF AMERICAN MILITARY
CHAPLAINCY, 1860-1920, at 9 (2002); CROCKER, supra note 307, at 527 (“The organized chaplaincy in the
American Army was established prior to the Declaration of Independence.”).

' BUDD, supra note 310, at 9.

*12 755 F.2d 223 (2d Cir. 1985).

33 See, e.g., Michael A. Benjamin, Justice, Justice Shall You Pursue: Legal Analysis of Religion Issues in the Army,
ARMY LAW., Nov. 1998, at 3-5; Julie B. Kaplan, Note, Military Mirrors on the Wall: Nonestablishment and the
Military Chaplaincy, 95 YALE L.J. 1210, 1210-12 (1986).

M Katcoff, 755 F.2d at 224,

Y 1d. at 232; see supra notes 96110 and accompanying text (explaining the Lemon test).

318 Katcoff, 755 F.2d at 232-33.
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that Soldiers routinely faced during their military careers. As the court explained, because of the

unique circumstances in which Soldiers find themselves during their military service—including

deployment317 and assignment to areas far from their homes? ®__the government must facilitate
‘Soldiers’ free exercise of religion.>'® Congress has decided to facilitate this free exercise through

the Army chaplaincy.320

The Katcoff court also emphasized the longstanding existence and congressional
acceptance of the Army chaplaincy. The Army chaplaincy’s existence at the time of the drafting
of the First Amendment gave the court “weighty evidence” that the Army chaplaincy did not
violate the Founders’ original understanding of the Establishment Clause.*®! Finally, the Katcoff
court adopted a deferential posture towar<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>